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ALLAHABAD HIGH COURT 


NOMINAL INDEX. 


Absence of Star denotes Cases of Provincial or Small Importance. 
‘ Indicates Cases of Great Importance. 
oo Indicates Cases ol Very Great Importance, 


FULL BENCH. 


*Alkhu Rai v. Laohhman Upadhiya 324 

*Atma Ram v. Emperor 338 

‘Dwarka Prasad Mitbal, In the matter 
of 253 

■° 0 Gajadhar v. Jagannath 551 

*Govind Ram v. Kunj Bebari Lai 341 

■°° Majju v. Laohman Prasad 535 


00 Mubaraq Husain y. Ahmad 328 

Muhammad Jan y. Shiam Lai 218 

•Randhir Singh y. Rajpal Misir 321 

‘Sardara y. Emperor 228 

*Sheo Ghulam y. Salik Ram 481 

00 Sobha Ram y. Tursi Ram 495 


OTHER CASES. 



*Ahbul Hasan v. Fida Husain 
Abdul Gafoor Khan y. Akram Hasan 
co Abdullah v. Emperor 
00 Abdullah Beg y. Ramzan Khan 
Abdul Rahim y. Abdul Rahim 
Abdul Rahman Khan y. Md. Ayyub 
Khan 

*Abdul Rashid Khan v. Nisar Maho¬ 
med Khan 

* Abdul Shakur y. Muhammad Matin 
Abdul Wahid Khan y. Abdullah 
Khan 

Abdur Rashid v. Qudrat-un-nissa Bibi 
Adya Saran y. Jaganbath 
Altah Begam v. Abdul Majid Khan 
Aftab Begam v. Mahomed Ayub 
Ahmadnllah y. Abdul Rahim 
Aidal Singh y. Gyan Singh 

oo a B i bi J’ 0 hha ii Q Mai 

**>Bibi v. Mahfuz-un-nissa 
v. Basanfe Lai 

Xj I- Kishan Prasad 

AU Ahm»d Khan y. Emparor 


473 

747 

233 

173 

851 

806 

143 

307 

1 

713 

561 

800 

65 

26 

615 

148 

362 

860 

803 

214 


*Ali Husain y. Mazabir Husain 477 

Alim-ud-dio y. Emperor 569 

‘Allah Dia y. Rahimuddin 520 

‘Altaian, Mb. y. Ibrahim 116 

‘Ambika Prasad Singh y. Ram Kishen 
Barnawar g 23 

‘Amla Nand y. Nandu 318 

Amrit Bibi, Mt. y. Mustafa Hussain 20 
'Anandi, Mt. v. Nand Lai 575 

‘Anantoo Kalwar v. Ram Prasad 465 

Angnoo y. Emperor 188 

Anis Beg v. Emperor 215 

Ata Hussain y. Ratnman Lai 710 

Auseri Lai y. Mullhan 557 

‘Aziz Ahmad y. Budhu Khan 183 


B 

‘Babban Panday y Lao.hhman Ohau- 


dhri 37l 

Babu Lai y, Municipal Board. Farruk- 
habad 157 

*Babu Ram y. Mb. Kokla 891 

Babu Ram v. Yasin Q80 

Badlu Shah v. Emperor 454 

Bagesbar Rai v. Mb. Mahadei 4QL 


€ 


NOMINAL INDBX, 1924 ALLAHABAD. 


*Baij Nath v. PaDna Lai 706 

Baijnatb v. Ram Bilas 738 

‘Baijnatb Rai v. Gokul Rai 37 

Baijnatb Singh v. Cbandrapal Singh 795 
Bajrangi Singh v. Sheo Barafc 841 

Bakshi v. Emperor 187 

‘Baldeo Misir v. Ramlagan Shukul 82 
’Baldeo Prasad v. Fateh Singh 933 

Baldeo Prasad v. Ram Autar 865 

‘Balgobind Pandit v. Sheo Kumar 818 
Balkaran Lai v. Malik Namdar 873 

Ballo, Mt. v. Ram Kishan 49 

BalwantSiDgh v. Laiqa Begam 273 

Balwant Singh v. Mare Singh 52 

oo Randhu v. Emperor 662 

‘Bansi v. Lakabmi Das 76 

Bansidbar v. Babu Lai 12 

Bansolochan Rai v. Jagarnath Lai 838 
Baru Mai v. Sunder Lai 10 

Basanti, Mt. v. Maqaud Ali Khan 528 

Basdeo Pande v. Mohan Pande 865 

’Basdeo Bai v. Jhagru Rai 400 

Baau v. Mt. Nanbi 920 

Batka, Me. v. Mb. Sitman 527 

Behari v. Emperor 670 

Beh&ri Lai v. Amin Chand 918 

‘Behari Lai v. James Maolean 392 

‘Behari Lai v. Shib Lai 591 

Behari Lai v. Shiv Narain 884 

‘Behari Singh v. Emperor 676 

Benaik Rao v. Putain Singh 929 

Bengal North Western Ry. v. Munna 
Lai Biehambhar Nath 760 

Beni Madbo Tewari v. Ram Sunder 859 

Beni Prasad v. Shoodin 425 

‘Bhagelu v. Mt. Dbarma 79 

Bhagwan Da3 v. Mt. Mahmud Bato 183 
‘Bbagwan Das v. Sukhdeo Korie 812 

Bhagwati 8bukul v. Ram Jatan Tewari 23 
‘Bhairo Tewari v. Ramnath Rai 60 

Bbaros Ahir v. Emperor 192 

Bbaun Pratap Singh v. Bhagwan Singh 922 
‘Bhawani Prosad Misir v. Ram 
Sunder 911 

Bhawani Singh v. Makhan Lai 791 

*Bhim Singh v. Ram Singh 309 

Bholai Fandey v. Khiali Pandey 456 

Bhullan Singh v. Khushi Ram 229 

Bidiya Misir v. Daryai Kuar 678 

’Bijadhar Bhagat v. Jeat Obamar 518- 

Bijai Bahadur v. Parmeshwari Ram 834 

00 Bindeshwari Prasad v. Hanuman 
Prasad 445 

‘Bindhiaohal Rai v. Sita Ram Misir 292 
00 Bisal Singh v. Roshan Lai 373 

‘ Biehambhar Nath v. Md. Ubaidullah 559 
Bishunath Ojha v. Sheo Pragash 842 

Bishun Narain v. Mt. Ramji 127 


Bombay Baroda and Central India 
Railway Co. v. Budh Sen Pushp 
Chand 180 

Bose, S. M. v Emperor 314 

Brij Ballabb Das v. Mahabir Prasad 520 
Brij Behari Lai v. Emperor 209 

Brij Bhushan Lai v. Municipal Board 
of KaDauj 567 

Bu Ali Khan v. Sujan Koer 66 

‘Buddhoo v. Sheo Charan 875 

C 

Chambi, Mt. v. Tara Chand 892 

Champa Kunwar v. Tulsi Ram 921 

Cbandar Sahai v. Durga Prasad 682 

‘Cbandradip Tewari v. Jadunandan 
Singh 573 

’Cbandrika Ram Tewari v. Narain 
Prasad 745 

00 Chandrika Singh v. Bhagwat Singh 170 
Cbandu Lai v. Emperor 186 

Cbeda Singh v. Emperor 766 

Chedda v. Aobba Singh 572 

Chedi v. Ram Lai 224 

‘Chetan Singh v. Sartaj Singh 908 

Chet Ram v. Sita Ram 678 

Cbbajju v. Jbabba 293 

Chhammu Lai v. Bhajan Lai 47 

Chbiddu v. Dasraj 294 

*Cbhote Lai v. Kedar Nath 703 

Chhuttan v. Jwala Prasad 64 

Cbiranji Lai v. Syed Ilias Ali 751 

CbirauDji Lai v. Ganga Sahai 811 

Chob Singh v. Daryai Singh 915 

‘Chunni Lai v. Baldeo 84 

D 

‘Dalganjan v. Emperor 696 

Damri v. Emperor 676 

Darbari Lai v. Gobind Saran 902 

'Darbari Singh v. Emperor 451 

‘Day, W. S , Vakil, Agra, In the matter 
of 565 

Daya Ram v, Thakuri 668 

*Debi Prasad v. Emperor 674 

Debi Prasad v. Kamta Prasad 793 

•Debi Ram v. Emperor 675 

Devi Prasad v. Secretary of State 68 

Dbannu Hajam v. Mb. Piari 836 

Dhanraj Misir v. Ramoshwar Misir 227 
•Dbanraj Rai v. Ram Naresh Rai 912 

'Dildar v. Sbukr-ullah 444 

Dukbi v. Emperor 141 

Durga Kunwar v. Cbunna Kunwar 862 
c0 Durga Prasaa Sahu v. Tameshar 
Prasad 897 

‘Durga Prosad v. Laohmi Narain 394 

Dwarka Das v. Shah Durga Prasad 752. 
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Dwarka Das Ajodhya Prasad v. 

Laohmi Narain-Girdhari Lai 129 

‘Dwarka Dbish* Prasad v. Ke9ho 
Prasad 398 


E 

East Indian By. Co. v. Firm Gope 


Krishna Kashi Prasad 8 

‘East Indian By. Co. v. Firm Kishin 
Lai Tirkbama! 7 

‘East Indian By. Co. v. Janki Prasad 605 
‘East Sindian By. Co. v. Sri Bam- 
Mabadeo 177 

Emperor v. Aladin 215 

Emperor v. Baldeo Prasad 770 

°°Emperor v. Banarsi 381 

Emperor v. Bidha 319 

Emperor v. Chatter Singh 267 

‘Emperor v. Kishen Lai 645 

Emperor v. Mukhtara 783 • 

Emperor v. Panna Lai 411 

Emperor v. Ram Jatan 185 

Emperor v. Ram Narain ’ 675 

Emperor v. Sbeo Baran Singh 438 

F 

Faiz Bibi v. Qudrat TJllah 935 

‘Fakirohand v. Nanng Ram 277 

Fateh Chand v. Murari Lai 906 

‘Fatima Bibi v. Abdul Ghaffar Khan 743 



•Gadodia & Co. v. G.I.P. By. Co. 
‘Gajraj Singh v. Sri Radha Ramji 
•Gajraj Tewari v. Bbagirathi Pande 
Ganesh v. Emperor 
Ganesh Das v. Suraj Pal Singh 
Ganesh Din v. Laohman Singh 
‘Ganeshji Maharaj v. Lalta Prasad 
Ganesh Singh v. Jai Mangal Singh 
Ganga Dei, Mt. v. Sukhdeo Prasad 
Ganga Prasad v. Ganeshi Lai 
Ganga Sahai v. Emperor 
Ganpat Lai v. Emperor 

Gat Ashram Narainji v. Jaisbth 
Madho 


Gauri SbaDkar v. Manki Kunwar 
Ganri Shankar v. Mithai 
Gauri Shankar v. Sbeo Nandan 
Gayan Singh v. Babu Lai 
^Gaya Pande v. Amar Deo Pande 
Gaya Singh v. 8arajbali Singh 
Ghanram Rai v. Emperor 
■“Ghariba y. Emperor 
Ghasi Ram v. Bhola Nath 

Hassain y. Emperor 
Girdhar Das v. Emperor 

gZS R° gh ''■£*'* Pi * ri 

Gobmd Ram y. Emperor 


254 

260 

95 

776 

537 

147 

801 

723 

612 

161 

763 

664 

504 
17 
750 
543 
86 
787 
832 
453 
269 
153 
78 
77 
909 
568 . 


‘Gobind Ram y. Mt. Ram Koer 
Gobind Singh y. Bhirgunath Singh 
‘Goknl v. Emperor 
Gopal Das v. Gauri Shanker 
‘Gopal Rai-Phul Chand y. G. I. P. 
Railway 

Govind Prasad v. Kundan 

*Goyind Prasad y. Ram Das Duaadb 

Govind Ram, In re 

*Govind Ram v. Naubafc 

Gnlab v. Bhagwan Das 

Gupta Nand v. Bihari Lai 

‘Gur Prasad Mukerji y. Bishnnlal 

H 

Habib Khan v. Fida Hussain Khan 
Habibul Razak v. Emperor 
‘Hanuman Prasad v. Raghunath 
Prasad 

Happoo Mai v. Emperor 
Harbans y. Emperor 
Hardial v. Alam 

Hargobind Singh y. Hukum Ohand 
‘Harpal Kurmi y. Mohan Kurmi 
Har Prasad v. Raghubar Dayal 
‘Har Prasad v. Ram Sarup-Radha 
Kishen 

Har Sarup y. Brijnandan Lai 
Hawal Rai v. Har Prasad Rai 
‘Himanohal Singh y. Jatwar Singh 
Hira Lai v. Emperor 
Hira Lai v. Hoti Lai 
00 Hira Lai v. Khairati Lai 
00 Hunter, H. v. Damodar Das 
Husain Bhai v. Beltu Shah Gilam 

I 

‘Iftikhar Ullah y. Banke Lai 
Iman Ali y. Emperor 
‘Inayat Elahi v. Hardeo Sahai 
^Ish Dat Tewari y. Tamesbar 
Iehdat Tiwari y. Tameshwar Tiwari 
Ish Narain Upadhia v. Rameshar 
Lohar 

Islam Fatima v. Tamiz Ali 
Ismail Hasan y, Mahdi Hasan 

J 

Jadubir v. Gajadhar 
Jafar Husain y. Emperor 
Jagannath Prasad y. East Indian 
Ry. Co. 

JageBhwar Pande y. Deo Dab Pande 
Jagmoban Prasad v. Brijendra 
Bahadur 

’Jamaluddin y. Emperor 
Jamna Prasad y. Emperor 
Jan Bibi y. Batulan Bibi 
Jarbhandban v. Badri Narain 


522 

788 

667 

122 

621 

112 

666 

618 

762 

229 

100 

816 


270 

197 

715 

568 

778 

459 

94 

844 

62 

872 

479 

57 

570 

765 

720 

360 

772 

808 


104 

435 

29 

916 

175 

433 

938 

881 


169 

306 

521 

51 

523 

164 

128 

729 

80 
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•Jaswant Singh v. Emperor 317 

°°Jawabir Lai v. Jaran Lai 350 

*Jbandoo Singh v. Emperor 142 

Jhari Koeri v. Bijai Siogh 109 

Joti Prasad v. Durga Prasad 461 

Jwala Prasad v. Emperor 101 

*Jwala Prasad v. Hobi Lai 711 

K 

•Kali Charan v. Mt. Peare 740 

Kallu v. Ganga Ram 508 

*Kallu Shah v. Raheem Baksh 825 

Kamlapat Dubey v. Ram Raj 103 

Kamla Pati v. Emperor 539 

: Kandhaiya Ojha v. Mt. Jagrani Kuer 597 
•Kanhai Lai v. Emperor 578 

Kanhaiya v. Kanhaiya Lai 376 

00 Kanhaiya Lai v. Mt. Azmatannisa 840 
Kanhaiya Lai v. Narain Singh 422 

O0 Kanbiya Lai v. Asbraf Khan 355 

*Kapur Chand v. Kanhaiya Lai 34 

Karamat v. Wazir Hussain 542 

Karan Singh v. Dal Chand 159 

Karim Baksh v. Wahaj-ud-din 427 

*Kashi Nath v. Emperor 69 

00 Kashi Ram v. Emperor 779 

Kashmiri Lai v. Kishen Dei 563 

Kedar Nath v. Jagannath Singh 879 

o°Kedar Nath v. Shankar Lai 514 

*Kedar Natb-Durga Prasad v. Bishwa- 
nath Lakshmi Chand 510 

Kesbab Deo v. Emperor 320 

Keabo DasB v. Hanuman Panday 53 

*Kesri Singh v. Cbanno 837 

Kbairuddin v. Sahu Gulab Das 102 

Khalbal v. Mahomed Yusuf 616 

Khanjan v. Emperor 781 

Khatoon Bibi v. Nazir 815 

Kbub Chand v. Todar Mai 813 

Khub Singh v. Mohan Singh 476 

•Kbudaijatul Kubra, Mb. v. Mt. Amina 
Khatun 388 

*Kidar Nath v. Nanak 162 

Kirpa Kisben Kishori v. Babu Lai 225 
ooKishori Ramanji v. Duley Ram 474 
Kisbun Dayal Sabi v. Ravi Pratap 
Narain Singh 908 

Kisbun Singh v. Emperor 455 

Krishna Misir v. Dwarka Pandey 876 

Kundan Lai v. Basant Rai 935 

•Kundan Lai v. Jagat Ram 927 

•Kundan Lai v. Makundi Kunwar 150 
Kundan Lai v Parshadi 744 

Kunj Bebari Lil v. Abdul Hadi 613 

“Kunti, Mb. v. Gajraj Tewari 826 

L 

Laohhman y. Emperor 413 


Laohman v. Emperor 212 

Laohman Pande v. Triboni Sahu 719 

*Laohmi Narain v. Mb. Brij Rani 794 
Lagan Rai v. Raja Rai 507 

*Lakhan v. Emperor 511 

Labhi, Mb. v. Murat Tiwari 843 

Lakshmi Narain v. Sumarni Kuar 731 

Lalohand v. Ram Chand 753 

*Lalla Mai Hardeo Das Cotton Spin¬ 
ning Mills Co., In the matter of 137 
Lallu Mai v. Raoti Ram 70 

Lallu Ram v. Emperor 194 

Lalsa Rai v. Udit Rai 717 

*Lalta Prasad v. Darsban Singh 149 

M 

Madho Singh v. Mangal Siogh 536 

*Mababir v. Manohar Singh 540 

Mahabir Prasad v. Kanhaiya Lai 99 

00 Mababir Prosad v. Amla Prasad Rai 379 
Mahabir Siogh v. Matabadal Siogh 735 
Mabadei, Mt. v. Jagannath Das 313 * 

Mahadeo Prasad v. Emperor 131 

Mahadeo Rai v. Emperor 201 

’Mahalaksbimi Bai v. Badan Singh 105 
•Maharaj Prasad v Emperor 83 

Mahomed Afzal v Maulvi Muhammad 28 
Mahomed Ali v. Sultan Ahmad 123 

00 Mahomed Ashiq Ali v. Mt. Hajra 
Bibi 690 

Mahomed Baksh v. Abdul Baqi Kban 135 
Mahomed Ismail v. Emperor 195 

Mahomed Nazeer v. Mahomed Sulai- 
man 603 

Mahomed Said v. Bishambhar Nath 156 
•Mahomed Sbafi v. Biodeshri Saran 443 
Mahomed Yaqub Ali v. Emperor 130 

Mahomed Zain Khan v. Nurul Hassan 
Khan 113 

•Mabrana Kunwar v. E. V. David 40 

Mahtab Kuer v. Mt Birhmo 176 

’Makhan Lai v. Bihari Lil 571 

Mangan Lai v. G. I. P. Ry. Co. 849 

Manni v. Emperor 764 

Manni Lai v. Mb. Rani 534 

Man Singh v. Madho Singh 430 

•Man Singh v. Ram Nath 828 

Maqsud Hussain v. Emperor 9 

Mata Ghulam v. Sheo Mangal 460 

Mathura Prasad v. Anandi Kunwar 63 
’Mathura Prasad v. B. B. & C. I. Ry. 

Co. 691 

Mathura Ram v. Baldeo Ram 800 

o°Meghraj v. Krishna Chandra 365 

Megi Mai v. Hira Lai 761 

00 Mebi Lai v. Ramji Das 792 

*Mirza Mahomed Jan v. Shaikh Fazl 
Uddin 657 
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•Mitbu Lai v. Sri Lai 126 

Moazzam Ali v. Raza Ali 818 

■•Mohan v. Bisbambhar Sahai 450 

*Moban LU v. Emperor 665 

*Mohao Lai v. Prasadi Lai 11 

*Moti Lai v. Agent, 0 R. Railway 617 

Moti Ram v. Kunwar Mabammad 414 

*Mubarakun-nissa v. Md. Raza Khan 384 

•Muhammad Nuh v. Brij Behari Lai 939 

Muiz-uddin v. Mahomed Ikhlaq 59 

Mukarram Ali v. Mt. Anjumanun- 
niasa 228 

Mukat Singh v. Miara Paraa Ram 726 

■°°Mukerji, A. C. v. Munioipal Board, 
Benares 467 

*Mukhtar Ahmad v. Kabir Ahmad 858 

00 Mulani, Mb. v. Maula Bakah 370 

Multan Singh v. Pudhan Man Singh 854 

•Muneaher Lai v. Amar Nath 493 

*Muneehur Tewari v. Maheaba Koeri 165 

•Munioipal Board of Eareilly v. Hafiz 
Ala Bakah 669 

*Muaa v. Emperor 666 

*Muahtaq Husain v. Emperor 673 

Mutaaddi Lai v. Kharag Bahadur 
Singh 925 



Nageabar Prasad y. Ram Haragh 
Panda 

Naini Mai v. Emperor 
Nandan Singh v. Guptar Singh 
Nannhu v. Roahan Singh 
°°Narain y. Ram Saran Daa 
. Narain Daa y. Behari Kahar 
Narain Singh v. Chiranji Lai 
Nasir Khan y. Itwari 
Nathu v. Tulsi Ram 
Nazir Ahmad y. Mahomed Sharif 
Niamat Ullah v. Mb. Safutunniaa 
Nihal Mahomed v. Emperor 
Nohar Ahir y. P ar tab Ahir 


541 

189 

424 

121 

871 

724 

730 

144 

434 

682 

160 

200 

231 


KJ 

Onkar y. Emperor 

P 

Padam Singh v. Umrao Singh 
Palabi Rai y t Emperor 
Panna Lai y. Bohra Panna Lai 
kal y. Hussain Beg 
Parbba Dayal y. Murli Dhar 

^ara Q n dIb'- Sh6 ° DlyaI Mal ' Ra * 
Sara n v. Brahma Nand 
•Pea«T r J ra0ad v - Sha *er Dayal 

oopho,^;?^ 1 Nath v - E -1- Ry Oo 
* Pi J n 5 Kanwar y. Janeahar Das 
Pibambar Lai y. Dodaa Singh 

19UH. N. b. (All ,)—3 


*Piyare Lai y. Bed Ram 
Prag Narain v, Mathura Prasad 
Prashadi Lai v. Laiq Singh 
Puran Singh v. Dab Ram 
Putti Kunwar v. Janki Das 
Pubtoo Lai y. Emperor 

a 

Qadir Bakah y. Abdul Haq 
Qalandar Singh v. Mahomed Raza 
Khan 

K 

00 Radbakiahan v. Kedar Nath 
•Radbey Lai v. Mulobaod 
Radhika Nath Saba y. Jotish Chandra 
Sahu 

Raghubar Dayal v. Seoy. of State 
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Raghunandan Singh v. Tulshi Singh 
Raghunath v. Binde9bwari Nandan 
Rajpatti v. Emperor 
Rajroop Kuar y. Kandhya 
•Ramaohari v. Sadho Saran Tewari 
•Ram Adhar Singh y. Ram Manohar 
Ram Adhin y. Emperor 
Ram Bbarosay v. Sohan Lai 
•Ram Chand v. Maula Bnksh 
•Ram Chander y. Mb. Bhagwati 
•Ram Cbaran y. Bulaqi 
*Ram Charan Lai v. Dharam Singh 
Ram Das Rai v. Abdul Ghafur 
Ram Dayal y. Emperor 
Ram Din y. Emperor 
’Rameshra, Mb. y. Kalpoo Rai 
Ram Gobind Singh y. Lallu Singh 
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Ram Narain v. Emperor 
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Singh 

*Ram Nath y. Emperor 
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Ram Sarup y. Hardeo 
*Ram Sarup y. Mohan Lai 
00 Ram Sia y, Bua 
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Ravi Prabab Narain Singh y. Ram 
Prasad 
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526 
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114 
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937 
854 
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214 
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790 
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00 Raza Khan v. Md. A9kari Khan 599 
"Rekba Chamar v. Emperor 664 

Rosban Singh v. Emperor 592 

Ruhul Amin v. Shankar Lai 54 

•Rukka v. Cbhiddu 464 


00 Saheb Singh v. Girdbari Lai 24 

Saheb SiDgh v. Indar Kumar 730 

Sajid-UD-nissa Bibi v. Hidayat Hussain 748 
"Samar Bahadur v. Jit Lai 390 

*Sankat Narayan v. Ram Bharos 677 
*Sanmukh Paode v. Jagannath Pande 708 


Santi Lai v. Raj Narain 
00 Santi Lai v. R*j Narain 
*Sanwal Das v. Colleotor of Etah 
"Sarab Sukb Das v. Ram Prosad 
Sarda Saran v. Emperor 
Sarjo Kuar v. Sheikh Enait 
Sarju Prasad v. Emperor 
Sartaji, Mi. v. Ramjas 
Satdhar v. Ramcbandra 
*Sat Narain v. Ram Autar 
*Sat Narayan v. Sarju 
*Satraj SiDgh v. Emperor 
Seoy. ol Slate v Radhey Lai 
Sbafi v. Emperor 
Shahzad SiDgh v. Hanuman Rai 
Shaikh Mudi v. Mohib Ali 
*Sbam Behari Lai v. Mt. Ram Kali 
Shambhu Dayal v. Lallu Mai 
•ShaDker Lai v. Kirari Mai 
Sharif Ahmad Alvee v. Muhammad 
'Sheo Den Smgb v. Qabhi Ullah Khan 721 
Sheo Kumar Pandey v. Naodan Dube 928 
Sheo Nandan v. Balgobind 91 

00 Sheo Prakas v. Ala-ud-Din 579 

Sheo Prasad v. Emperor 202 

Sheo Prasad Duhev. Sarjee Mnhto 449 

Sheo Prasad Singh v. Mabangoo 
Nania 694 

Sheo Ratan SiDgh v Karan SiDgh 857 

Sher Mahomed Khan v. Parbhu Lai 274 
*Shib Prakash Joshi v. Jhioguria 446 

ShiD Prasad Singh v. Muneshwar Dube 924 
Siddiq Ali Kban v. Anwarul Hasan 98 

Sidbari Ram v. Gargi Din 458 

Sidh Nath Raut v. Jharbandhan Prasad 68R 
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804 

700 

357 

209 

271 

190 

166 

261 

709 

265 

533 

692 

211 

704 

746 

15 

256 

81 

375 


Sita Ram v. Emperor 
00 Sita Ram v. Govindi 
*Sita Ram Singh v. Cheddi Singh 
*Sitla Prasad v. Mt. Chameli 
Sobbadhi Lai v. G)bind Singh 
Sobha Ram v. Ram Prasad 


186 

593 

798 

111 

742 

910 


Soban Ahir v. Emperor 492 

Sri Kantoo Singh f. Imdad Ali 944 

"SriRam v. Mani Ram 97 

Subedar v. Emperor 207 

Subedar v. Jagat Narain 848 

Sukhdeo Rai v. Ram Cbander Rai 622 
Sultan Baksh v. Abdul Hamed 134 

Sultan Hussain v. Jwala 831 

Sunder Lai v. Bhup Singh 466 

"Superior Bank, MuzaEfarnagar v. 

Budh SiDgh 699 

Surajman Chaube v. Anjore Shukul 263 
Suraj Narain v. JaDg Bahadur 132 

Surjan SiDgh v. Umari Singh 609 


T 

Taqi Husain Khan v. Dori 
’Tara v. Emperor 
"Tara Cband v. Jugul Kishore 
*Tara Chand v. Mt. Champa 
Tara Chaod v. Murtaza Hussain 
'Tarsu Beg v. Md. Yar Khan 
Teja v. Tika Ram 
*Tika Ram v. Daulat Ram 
•Todar Mai v. Kishan Lai 
Tolai Misir v. Muneshar Koeri 
Tota v. Jaggu 

*Tota Ram v. Gauri Shankar 
*Tota Ram v. PaDna Lai 
Tula Ram v. Emperor 
"Tulshi Das v. Emperor 

TJ 


"Udairaj SiDgh v. Secy, of State 652 

Udal v. Cb. Gulab Rai 727 

*UmaD Shankar v. Aisha Khatun 88 

*Uma Sankar v. Govind Narain 855 

"Umed SiDgh v. Emperor 299' 

00 Umed SiDgh v. Emperor 694 

Ummed v. Emperor 1*5 

Umrao v. Emperor 441 

00 Umrao v. Laohbman 448 

Umrao SiDgh v. Lai SiDgh 796 

"Uttam Chand Singh v. Emperor 695' 
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72 
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718 

696 

296 

225 

530 

919 

737 

163 

480 

668 

205 

768 


W 

Wali Mahomed v. Emperor 193 

Y 

*Yamin v. Emperor 701 

Yaqub Ali v. Dhan Singh 429 

Yasin Bibi v. Munawar Husain 799 


Z 

•Zaitun, Mt. v. Sh. Komrnal 870 1 

•Zamani Begam v. Khan Muhammad 251 
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SUBJECT INDEX. 


Absence of Star denotes Cases of Provincial or Small Importance 
• Indicates Cases ol Great Importance . 
oo Indicates Cases of Very Great Importance . 


Abftdl- 



-Transfer—A sale to another ten¬ 
ant is jus 4 an muoh an infringement 
of the Zamindar's right as a sale to 
a person residing outside the village, 
unless the Wajib-ul-arz expressly 
permits such a transfer 921 

Aceounti— 


-Suit for—In a suit for aocounts 

a deoree can, if necessary, be given 
in favour cf the defendant on pay¬ 
ment of the neoeasary Court-fees 854 

Admitaion— 

- See Evidence Act, S. 17. 


Adverse Poiieigloo — 


Is interrupted by delivery of 
actual possession under a deoree 844 

*-Mortgagorand mortgagee—Mere 

oontinuanoe in possession of the 
mortgagee after the mortgage money 
is paid out of the usufruct or by the 
mortgagor, does not make that 
possession of the mortgagee adverse 
to the mortgagor 522 


Agra Tenancy Act ill of 1901)— 

— Mortgage of oooupanoy holding 
exeouted before Agra Tenancy Aot 
Is valid 

Suit for.rent—Landholder can't 
ana tenant in same suit in respect 
of different, holdings 


Agra Tenancy Act— 

-S. 4—Land let for planting grove 

is not holding and rights are trans¬ 
ferable 229 

-S. 4—Land turned into grove 

ceases to be agricultural 53 

-S. 4—Persons who obtained land 

from the landholder on^paymont of 
lump sum as premium without 
agreement to pay rent for the 
express purpose of planting trees 
are not tenants 795 

-S. 4 (2)—Definition of land — 

Land on wbioh a grove stands is 
not ‘ land ' as defined in S. 4, ol. (2) 
of the Tenanoy Aot 795 

-9- 9—Applies even to disputes 

to whioh landlord is not a party— 
Presumption under S. 9 can be 
displaoed by subsequent events 91 

S. 20—Limitation—After lapse 
of period of limitation prescribed by 
S. 31, transfer oannot be challenged 
but landholder has as against 
transferee all rights possessed by 
transferor in oase latter dies without 
leaving anv heirs 841 

-S. 20 —Oooupanoy holding oannob 

be mortgaged 710 

-S. 20—Transfer does not inolude 

508 

—~S. 31—After lapse of period of 
limitation prescribed by S. 31 fcrans-,.- * 
fer oannot be challenged, but land¬ 
holder has as against transferee all 
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Agra Tenancy Act — 

rights possessed by transferor in oase 
latter dies without leaving aoy 
heirs 841 

-S 32 does nob apply to a suit to 

recover a fractional share in a hold¬ 
ing against a person in lawful 
possession • 304 

-S. 36—Landlord going to grove 

himself and taking mangoes—Suit 
lies in Small Cause Court and not 
Revenue Court 125 

-Ss. 43 to 46—Recorded rent must 

be deoreed by Civil Court except in 
oases of clerical error 429 

-S. 51—The word ‘tenant’ in S. 51 

oovers a thekadar or lessee 906 

-S. 57—Turning into grove oreates 

liability to ejeotment within a year 430 
-S. 58—Ejeotment—Burden is on 


tenant to prove his tenure 915 

-S. 63—Co-sharer who can collect 

rent oan also sue in ejectment 165 

-S 63—Muafidars and sub tenants 

—Non-payment of rent and non- 
assertion of title justify ejectment 293 

-S. 79—Applies only to forcible 

ejectment and not to ejeotment by 
mutual oonsent 834 

-S. 79 applies where tenant has 

been constructively ejected 678 

-S. 79—A tenant in ao undivided 

mahal oan sue in a Civil Court when 
dispossessed by one co-owDer 572 

-S. 79—Dispossession byfraotional 

landlord is not dispossession 507 

-S. 79—Ejeotment by landlord 

means ejeotment by all co-sharers 431 


-S. 79—Illegitimate son in posses¬ 
sion of ex-proprietary holding after 
tenant’s death—Suit for reoovery of 
possession by deoeased tenant’s 
brother is covered by the seotion 615 

-S. 79—Rent free grantee's suit 

for possession lies in Civil Court only 479 

-S. 79—Tenant dispossessed by 

subsequent registered lease-holder— 

S. 79 does not apply—Suit for 
possession is cognisable by Civil 
Court 678 

-S. 142—Civil Court has no juris¬ 
diction but only Revenue Court 828 

-Ss. 163 and 164—Subject to not 

getting twioe, share in gross rental 
as well as actual realisation can be 
olaimed by oo-sharer if claim is 
not barred—Cause of aotion for share 
of arrears oolleoted in a subsequent 


Agra Tenancy Act- 

year arises on 1st August following 
the year of collection 481 

-S. 165—Lambardar can sue other 

oo-sharers of village, who hold sir or 
Khudkasht land, for refund of whole 
of profit which they may have 
received in excess of their share and 
not only to the extent of the share 
of the lambardar in suoh excess. 

S- 165 of the A T. Act does not ex¬ 
clude the general authority of a lam¬ 
bardar to represent his co-sharers in 


such litigation 935 

-S. 167—Dispute between rival 

claimants once decided by Revenue 
Court cannot be re opened in a 
Civil Courb 609 

-S 167—Revenue Courts deoision 

oan’t be touched even indirectly 744 

-S. 167 —Scope -Where real objec¬ 
tions to obtain a declaration against 
zemindar also suit lies in a Revenue 
Court only 102 

-S. 167—Suit between rival claim¬ 
ants is cognizable by Civil Court 609 

*-S. 173 ( 0 )—In a suit under the 

Act defendant’s unsatisfied decree 
against plaintiff's vendor oan’t be 
set off 341 


-S 177 —Bona fiie plea of juris- 

diotion-It is the business of the trial 
Court to decide whether the plea is 
bona fide or not. If, howover, the 
Court chooses to treat it seriously it 
is not for the Court of appeal to 
treat it as mala fiie when nobody 
in the trial Courb or in the appel¬ 
late Court ever suggested it to be so 476 

*-Ss. 193 (a), 167—Suit for profits 

against lambardar by transferee of 
oo-sharer—Insolvency of oo-sharer 
oan be pleaded before transfer 341 

-S. 198—Suit by landlord for rent 

—Payment to third person pleaded 
—Third person made party—Deci¬ 
sion against third party does not 
bar oivil suit by the third party 270 

-S. 201 (31—Usufruotuary mort¬ 
gagee of mortgagor lambardar oaD 
sue for profits 719 

Allahabad High Oonrt- 

-Fees of oounsel—Higher scale 

fees are usually awarded—Fanoiful 
valuation is therefore to be avoided 652 
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Allahabad High Court Roles- 

-Chap. Ill, r. 3—Even after ad¬ 
mission to hearing of an appeal 
withoat certificate, a matter oovered 
by r. 2 cannot be argued 

InCleot Document— 

- See Evidence Act, S. 90 


433 


Appeal— 

- See also C. P. 0., S. 96 

-An order whioh is either condi¬ 
tional cr provisional and does nob 
result in a final deoree is not 
appealable 376 

-Abatement —See C. P. C., 0. 22 

-Decision wrong as being under 

S. 144—Appeal lies on ground that 
the case was not oovered by S. 144 64 

*-Right to, depends on aotual 

order—The right of appeal does Dot 
depend on wbat the Court ought to 
have done but on what it aotually 
did 144 

-Second, See C. P. C., S. 100. 

-Second appeal lies from lower 

appellate Court’s deoree, entertain¬ 
ing firBt appeal without jurisdiction 183 

Acquiescence— 

-Extinction of right—If a man has 

been Degleotful of his rights in 
oertaiD oases that does not mean 
that be should be compelled to fore¬ 
go his remaining property 477 

Arbitration— 

-Court has no jurisdiction to delete 

anything from an award of arbitra¬ 
tors 800 

-Deoree passed in accordance with 

award after dismissing objections is 
nob appealable — Entertaining 
appeal can be revised 688 

-Bights awarded under arbitration 

cannot be denied by defendant on 
the pretext that property is publio 
trust property 818 

Arms Act IXI of 1878)— 

S. 4—Empty cartridges are am¬ 
munition 215 

Army Regulation— 

“"Vol. Hi App, IV—The rules in 
App. IV of Vol. II have no force as 
law, but where a person takes a 
grant of oantonment land subjeot to 
those rules he would be bound by 

‘ them ■ 415 


802 


Attestation— 

-Proof. See EVIDENCE Act, S. 71. 

Award— 

-Revision—On objection that arbi- 

/ trators bad made secret enquiries 
—Court’s deoision apart from award 

is not revisable 761 


Benaml Transactions — 

*-Suit against benamidar bindB 

real owner but plaintiff oannob 
defeat benamidar where a real 
owner if made a party cannot be 
defeated 

Benoh Magistrates — 

-Ooe Benoh Magistrate being 

competent to try, absenoe of others 
during trial does not vitiate trial 

Bengal, N. W.'P. and Assam Civil Coasts 
Act (XII of 1887)— 

-Appeal lies from Hooy. Munsif 

appointed under S. 9 of Act II of 
1896, to Sub-Judge, though the oase 
may have been transferred to the 
Munsif from a Court of Small 
Causes 

Bondelkhaod Encumbered Estates Act 
(I of 1903)— 

-S. 12—Validity—Proceedings 

with next friend as agent of opposite 
parties are irregular 

Barden of Proof— 

- See Evidence Act, S. 101 


674 


761 


294 


Cantonment— 

——Regulation allowing sale to Civi¬ 
lians with sanotion ol military 
authorities oreates licenses in 
favour of grantees—Transfer with¬ 
out oonsenb justifies a suib for 
declaration 

Civil Procedure Code (Y of 19081— 

-S. 2 and O. 21, R. 26—Order 

granting stay of execution is not 
appealable as deoree under S. 47 

-S. 2 (11)—Intermeddler—Deoree 

against, is not binding on the true 
heirs 

* -S. 11—A deoision under O. 21, 

R. 66 is not res judicata in a later 
snit 

* -S. 11—Principle of res judicata 

does not apply to a suit for partition 
of joint property 


415 


808 


717 


480 


905 
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•CIt. Pro. Coda— 

-S. 11—Where the defendant 

Railway Company failed to deliver 
oertain parcels consigned by the 
plaintiff and the plaintiff filed suits 
for damages for non-delivery whioh 
suits failed a subsequent suit for 
delivery of goods is barred 849 

-S. 11—Agra Tenancy Act (II of 

1901), S. 198—Suit by landlord for 
rent—Payment to third person 
pleaded—Third person made party 
—Deoision against third party does 
not bar civil suit by third party 270 

* -S. 11—Assignee before suit is 

not barred by decision against 
assignor • 474 

* -S. 11—Co defendants—Princi¬ 

ple applies if there is mutual 
oonflict 310 

■-S. 11—Combined judgment in 

two appeals—Appeal to High Court 
filed only against one of them but 
parties to the other were impleaded 
—Appeal is maintainable 834 

'*-S. 11—Conflicting decisions— 

Out of inconsistent and oontradio- 
tory judgments inter partes, tbe 
later judgment must prevail. Prior 
decree becomes unenforceable after 
later decree, but where later deoree 
does not canoel prior deoree, tbe 
fruits got in execution of prior 
deoree are not restored to the judg¬ 
ment-debtor in tbe prior decree, 
who was held entitled to prevent 
further execution only by a still 
later deoision in bis favour, on his 
filing a suit for the purpose 310 

-S. 11—Court competent to try— 

A decision of an Assistant Collector 
of the second class about a certain 
Kbudkhasht being owned by one 
party does not bar a suit in tbe 
Court of an Assistant Collector of 
the First Class 466 

* -S. 11—Cross objections dismis¬ 

sed as being filed after dismissal of 
appeal and without going into 
merits—Appeal on the same points 
is not barred 867 

-S. 11—Decision by Revenue 

Court—A deoision, by a Court 
recovering thakkavi arrears, that 
rent was not paid by the sub-tenant 
to the tenant, in proceedings for 
sale of the tenure to recover thakkavi 


CIy. Pro. Code- 

paid to the tenant is not res judi - 
cata in a subsequent Buit by the 
purchaser against the sub-tenant 
tor the recovery of the rent payable 
by tbe sub-tenant 910 

-S. 11—Deoision by Revenue 

Court—A decision by tbe Revenue 
Court that defendant was not plain¬ 
tiff's tenant does not bar a plea 
that a party was a rent-free grantee 479 

* -S. 11—Deoision in previous 

suit is res judicata though property 
is different where title is identical 10 

-S. 11—DeoisioD that A is tenant 

do89 not preolude the plea that B 
sowed tbe land 163 

-S. 11—Different capacities render 

section inapplicable, though oause 
of aotion is the same 355 

* -S 11—Different jurisdiction of 

Courts—Where the value of 
tbe present suit is beyond the 
jurisdiction of tbe Court whioh 
tried the previous suit nevertheless 
tbe principle of res judicata applies, 
if tbe increase in value is only 
due to tbe joining together of the 
subjoot-matter of the previous suits. 849 

* -S. 11—Dispute between rival 

claimants once deoided by Revenue 
Court cannot be re-opened in a Civil 
Court • 609 

-S. 11—Execution proceedings — 

Fresh objection to an application in 
execution proceedings is not barred 
where tbe application has been re¬ 
mitted by superior Court overruling 
former objection 804 

-S. 11—More opinion of Court not 

arising out of issues before it for 
decision is not binding 884 

* -S. 11—Might and ought—Prior 

mortgagee omitting one of his 
several mortgages on the property 
in the written statement in a suit 
by puisne mortgagee without his 
priority being recognised—Right to 
enforce the mortgage as against the 
puisne mortgagee is barred 927 

* -S. 11—Parties and representa¬ 

tives—Suit by one trustee on behalf 
of the trust, against co-trustees for 
protection of the trust property or 
accounts binds all interested in the 
trust. 504 

-S. 11— Res judicata against 3rd 

parties—Where in a previous suit 
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Civ. Pro, Oode— 

between the husband and wife it 
was deoided that there was no 
divorce, in the husband's suit for 
restitution of conjugal rights against 
his wife and father-in-law, the 
question of divorce is res judicata 
and the father-in-law cannot be 
permitted to agitate it again. 
Though S. 11, C P.C-, has no appli¬ 
cation when the question is raised 
by the father-in-law yet that seotion 
is not exhaustive and rules of 
justioe should not be interpreted so 
as to operate against the course of 
justice 815 

*-S. 11—Respondent oan’t take 

oross-objeotion which he has already 
taken by way of appeal and whioh 
has been decided against him 867 

-S. 11—Subject-matter being 

different—Where the groves in 
later suit are different from the 


grove whioh formed the subjeot of 
the previous litigation it cannot be 
said that the matter in issue in later 
suit between the parties was direot- 
ly and substantially in issue between 
them in the former litigation, and 
8. 11 does not apply 922 

*-8, u an d o. 23, R. 1—Appellate 

Ooilrt oan pass order under 0. 23, 

R- 1—Fresh suit between the same 
parties is not barred even where 



appellate Court permits withdrawal 

*-S. 11, Expl. 6—Though persons 

suing in publio right in the prior 
suit are different from persons, 
suing in publio right in the latter 
suit but the suits relate to the same 
subjeot the parties are same and not 
different 

8- 13 fc)—Foreign Court follow¬ 
ing another Limitation Law and 
passing judgment on that basis— 
British India O’ourt oannot question 
its judgment—Appearance of defen- 
dants implies waiver of plea of want 
of jurisdiction 

- S. 20—Pukka Adhatia as an 
agent has to render aooount at the 
plaoe where business is transacted 

and not ab the plaoe where principal 
resides . , 

S. 20—Residence of a trader 

means place where he oarries on 

husihess.and earns living and does 
h 


698 


Olv. Pro. Code— 

-S. 33—Decree should conform to 

judgment 818 

-S 35—Deoision not appealable bnfc 

bud on merits—Costs not allowed 808 

-S. 42—Court transferring decree 

can’t deoide questions under S. 47, 
C.P.C- 700 

-S. 47—Where mortgage deoree 

against two persons is set aside 
against one in appeal, objection by 
suooessful defendant that judgment- 
debtor bad no interest in property 
sought to be sold must be tried in 
execution proceedings 313 

-S. 47—Application by decree- 

holder aootion-purobaser to set aside 
sale as beiog nullity is oovered by 
S. 47 698 

-S. 47—Dispute between judg¬ 
ment-debtor’s representatives and 
auotion-purohasers—Remedy is not 
under S. 47, Civ. Pro. Code 856 

-S. 47—Order granting stay of 

execution is not appealable as 
deoree under S 47 808 

-S. 47—Order of stay of proceed¬ 
ings and of 009! is not a deoree 794 

-S. 47—Parties—Prior mortgagee 

impleaded in subsequent mort¬ 
gagee’s suit is a party 752 

*-Ss. 47 and 151- Order as to costs 

of a Commissioner—Proceedings to 
execute suoh order is not a proceed¬ 
ing between parties in execution 
oan be exeouted under S. 151 122 

S. 47 and 0. 21, R. 58—Objection 
by legal representative that he holds 
t property as Mutwalli to be tried 
* under R. 58 and not under S. 47 183 

S. 48 (o)—Date of deoree means 
the date when the deoree becomes 
executable 263 

S- 53 Mortgage by member of 
joint family—Mortgagor’s death 
without issue after mortgage 
deoree—His brother made party to 
proceeding for final deoree—He can 
plead that he should not be joined 
as party 873 

-S. 55 (4)—Bar of arrest under 
Civ. Pro. Code, S 55 (4) does not 
suspend completo execution 707 

-S. 60—An agriculturist can make 

a valid mortgage of bis house in 
execution of a deoree in whioh the 
house may be sold. If the agricul¬ 
turist fails to raise the point in the 


122 * 


183 


263 
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Ciy. Pro. Code— 

saib itself be oannot raise it in the 
exeoution 

-S 60—Provident Funds Aot (IX 


of 1897)—The fund does not become 
attachable till paid 

S. 68 —Civil Court has no power 
after transfer—Collector alone can 
resell for realising price 
— S. 80—Notice should be given if 
act was done in official oapaoity 
whether or not in good faith 
-S. 80—To an Official Receiver in 


Insolvency proceedings—Notice is 
necessary 

—S. 86—Suit against ruling chief 
in bis oapaoity as oo-sharer in 
respeob of property in British India 
is governed by S. 86 
-S 91—Seotion is merely pro- 


323 


68 


704 


851 


40 


cednral 

*-S. 91—Speoial damage—Very 

great inoonvenience constitutes 
speoial damage 

-S. 92— Semble—Per Dalai, J.— 


422 


599 


599 


Suit lies against trustees de son tort 884 
—S. 92— Semble —The seotion 

applies to trustees de son tort 884 

—S.92—Suit lies, by some members 
of the publio for demolition of con¬ 
structions raised on wakf property 
S. 96—No appeal lies from an 



order refusing to restore an applica¬ 
tion in the Exeoution Department 
•S. 96 —Generally do appeal lies 
j^from an order as to costs 
-S. 100—As a general rule in¬ 
admissibility of evidenoe should 
not be raised in seoond appeal 

-S'. 100—Whether arrears of rent 

aoorued owing to default of usufruc¬ 
tuary mortgagee is a question of 
law and faot 

*-S. 100—Custom—It is always 

open to the High Court in seoond 
appeal to see whether an opinion 
on oustom which has been pro¬ 
nounced was based or not on 
sufficient evidence 

S. 100—Finding as to joint 


850 


794 


794 


845 


877 


tenanoy is one of fact 
*-S. 100—Finding based 


on 


opinion of expert is not always a 
finding of faot 

—S. 100—Finding of faot based 
on mistake of faot is not binding 
—S. 100—Misconception in lower 


477 

231 


116 


270 


Civ. Pro. Code- 

lower appellate Court whiob is based 
on a misconception of what the 
evidence is cannot be accepted in 
second appeal as a legal finding on it. 
•S. 100—Presentation is a question 


of faot requiring no formality 
—S. 100—Question of Lambardar's 
negligenoe is one of faot and law 
•S. 100—Questions of law dealing 


848 

799 

613 


with admissibility and legal effeot 
of evidence will Dot as general rule 
be entertained in seoond appeal if 
they have not been taken at least iD 
first appeal 

—S. 100—Sufficiency of rebutting 
evideDoe is a question of faot 
— S. 102—No seoond appeal lies in 
Small Cause Suit of less than 
Rs. 500 

—S. 104—No appeal lies from a 
conditional or provisional order 
which doe9 not result in a deoree 
—S. 105—Plea—Order setting aside 
ex^Mirte deoree oannot be challenged 
in appeal from the deoree in the suit 

-S. 109—Final order—Order of 

remand deciding all vital matters 
and leaving only inquiry into 
details is final 

S. 110—Substantial question of 


709- 

146 

263 

376 

929 


119 


law—The interpretation of docu¬ 
ments involving a substantial 
question of law and of general 
interest only justifies grant of leave 
S. 110—Substantial question of 


559 


law—Whether there was abatement 
of prior suit by plff.'s predecessor 
is not substantial question of law— 
Whether adopting widow entitled 
by agreement to management oan 
continue suit after adoption is not 
substantial question of law 
S. 115—Allowing application to 


66 


Court—A finding on an issue of a 


set aside sale as being illegal under 
R 90 without substantial injury to 
^to^oant owing to irregularity is 
reviwPble 

-S. 115—Gross errors of law are 

not revisable under S. 115, Civ. Pro. 
Code, though they are revisable 
under S. 25 Sm. C.O. Aot 

-S. 115—Order under O. 23, R. 1 

—Order though admittedly wrong 
still revision lies if Court applied 
its mind but deoided wrongly 

-S. 115—Refusal to hear objection 

to award justifies interference 


398 


691 


121 

788 
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17 


OIy. Pro Code— 

-S. 115—Revision wa9 allows 1 

owing to erroneous decision prejudi¬ 
cing one party 

-S. 135—Protection extends only 

for going and returning directly—A 
few yards out of the way is im¬ 
material deviation 
■S. 141—DoeBnot apply to Suocea- 


263 


sion Certificate Act except so far as 
Ss. 19 and 26 make it applicable 
■S. 141—No appeal Iie9 against 


676 


376 


— - - -- w m ^ — 

order dismissing application for res¬ 
toration of application to set aside 
ex parte deoree 

-S. 144—Applies only when deoree 


is set aside in appeal or otherwise 
S. 144—Court has inherent power 


of restitution 

-S. 144—Does not apply if auction 


purchaser is not the decree-holder 
■8. 145—Court cannot call on 


682 

64 

718 

273 


64 

105 


818 


818 

718 


122 


Snpuratdar to produce property in 
a different suit • 

*-S. 145—Enforcement of security 

is not limited to personal liability 

-S. 148—Extension of time—Court 

can extend time fixed by the Court 
for doing any aot 

--S. 151—The Court can interfere 

for correcting miscarriage of justioe 
appearing on face of proceedings 
S. 151—Court has inherent power 
of restitution 

-S. 151—Order as to oosts of a 

Commissioner oan be executed under 
S. 151 

-S. 151 —Where speoifio procedure 

is provided in the Code whioh the 
party negleoted to avail himself of 
8. 151 cannot be invoked in his aid 446 

-S. 151—Where the previous suit 

had failed for want of a lawful 
guardian, the proceedings in it inclu¬ 
ding the deoision are a nullity from 
the point when the improper 
appointment of the guardian waB 
made 

S. 151—Abortive proceeding in 
lower Court—High Court has 
power not merely to set aside abor¬ 
tive proceeding in lower Court but 
to pass such order as the Court 
ought to have passed itself, and oan 

if the matter be referred baok, still 
pass 

8i 151—Allegations of fraud in 
connection with petition of oompro- 
■ 1881/T. N, 8, (All.)— 8 


225 


818 


Civ. Pro. Code— 

mise accepted by Court neither 
justify review nor revision, under 
S. 151 

-S. 151—Court has no inherent 


power against express provisions of 
law 

S. 151—Executing Court cannot 


go behind the decree 
—S. 162—Decree oan be amended 
to correct material but palpable 
mistakes 

-S. 152—Lower Court can effect 


398 

668 

62 

690 


amendment though appeal pending 127 

-8. 152—Mistake in final form of 

order due to original mistake in 
party’s application oan be oorreoted 520 

-S. 153—Court should allow 


parties to supply by way of amend 
ment, Bignature to application 

O. 1, R. 10—Suit against adult 


804 


-— ■ — 

members alone of Hindu joint 
family is deemed as one against 
whole family 

0. 2, R. 2—First suit against 


908 


minor and her father for ejeotmeot 
does not bar suit for dower debt 
agaiDsb minor's father and minor 
wherein joint deoree is claimed 
along with minor, though some facts 
to be proved in both cases are the 
same 

—0. 2, R. 2—Reversioner under 
Hindu Law oan briDg single suit 
against different alienees from 
widow 

-0. 2, R. 2—Suit for mesne 

profits.—A suit for reoovery of 
mesne profits from the date of the 
deoree up to tbe date of getting 
possession does not lie after a suit 
for redemption 

0. 2, R. 2—Two reliefs on same 
cause of aotion,—Where it was 
open to the plaintiff to ask for two 
reliefs on the same oause of aotion 
and he ohose only to ask one for he 
cannot bring a fresh suit for tbe 
other relief 

-0. 2, R. 6—Does not apply to rent 


713 


902 


909 


suits under' the Agra Tenanoy Aot 
-0. 4, R. 1—Plaintiff a major— 


-■ —M WUj 

Plaint signed by a person as next 
friend is not valid 

—0. 6—Plaint—Particulars of 
fraud alleged should be insisted on 


849 

720 


54 


17 


18 
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872 


872 


173 


503 


CIy. Pro Code— 

-0. 6. R. 6—Court should allow 

parties to supply by way of amend¬ 
ment, signature to application. 804 

-0. 8, R. 5—Matter said to be not 

“ admitted " is denied by implication 180 

-0. 8, R. 6—Claim of a definite 

balance shown in account books 
is not claim for acoounts and set 
off oan be olaimed 872 

-0. 8, R. 6—Ascertained sum— 

Sum can be “ ascertained sum " 
though neither admitted by plff. nor 
decreed by Court 872 

-0. 8, R. 6—Claim for accounts 

can’t be made by deft., but only 
olain for set off oan be made 872 

* -0. 9, R 3—Court passing an 

ex parte deoree as against some 
defendants can entortaiu application 
to set it aside during pendency of 
appeal by contesting defendants 
though non-conte3ting defendants 
applying under R. 13 were pro 
forma respondents to the appeal 173 

* -0. 9, R. 9—Application to set 

asid6 ex parte decree being dismissed 
for default—Fresh application lies 
only within 30 days of decree 503 
-0. 9, R. 13—No appeal lies 

against order dismissing application 
for restoration of application to set 
aside ex parte decree 682 

-0. 9, R. 13—Summons is not duly 

served if it has no relevance to real 

* proceeding whioh is contemplated 818 

* -0. 11, R. 18—Absenoe of denial 

by the other party taken along with 
absenoe of proper affidavit does not 
justify penal aotion—Affidavit is 
generally conclusive—Notice under 
R. 18 to other side is neoessary. 510 

-0. 20, R 6—Decree should con¬ 
form to judgment 818 

-0. 20, R. 14—Deposit made on 

reopening day the Court being 
closed cn the day of deposit, is 
valid—Limitation Act, S. 4 218 

-0-21—Applicability—0. 21 does 

not apply to a Court recovering 
thakkavi arrears 910 

* -0. 21, R. 2—Mortgage decree— 

Partial satisfaction can be pleaded 
in execution 297 

-0. 21, R. 2—Statement by decree- 

holder is no certificate—Application 
by decree-holder within reasonable 
time and Court’s order are neoessary 706 


682 


818 


510 

818 


218 


910 


297 


844 


OIy. Pro. Code— 

-0. 21, R. 15—Joint decree-holders 

—Purchase by one decree-holder in 
execution enures for the benefit of 
all 813 

-0. 21. R. 33 (1)—High Court 

will ordinarily refuse to interfere 
with lower Court’s discretion in 
passing an order under R. 33 836 

-0. 21, R. 35—Adverse possession 

is interrupted by delivery of actual 
possession under a deoree 844 

-0. 21, R. 46—Mortgage-bond— 

Simple-mortgage-bond is moveable 
property for the purpose of 
procedure for attachment 796 

-0. 21, R 54 (2)—Duo service of 

notice under 0. 21, R. 54 should be 
presumed when record of Court on 
the point is not available 747 

-0. 21, R. 57—Does not apply to 

attachment before judgment 860 

-0. 21, R. 57—Attachment before 

judgment—Attachment before judg¬ 
ment continues till decree-holder’s 
remedy becomes completely barred 
and it does not cease on dismissal 
for execution 860 

-0. 21, R. 58—Objection by legal 

representative that he holds pro¬ 
perty as Mutwalli is to be tried 
under R. 58 and not under S. 47 183 

* -0. 21, R 63—A judgment-debtor 

who is not in faot a party to the 
claim proceedings does not become 
such by reason solely of his being 
the judgment-debtor 302 

* -0. 21, R. 63—Suit for refund of 

sale consideration and not for 
possession of the property is not 
governed by one year’s rule of 
limitation 302 

* -0. 21. R 66—Decision under, is 

not res judicata in a later suit 480 

-0. 21, R. 79—Mortgage bond— 

Simple mortgage bond is moveable 
property for the purposo of sale 796 

-0. 21, R. 89—Mortgage bond— 

Simple mortgage bond is moveable 
property for the purpose of setting 
aside sale and R. 89 has no 
application to it 796 

-0. 21, R. 90—Application by 

decree-holder auotion purchaser to 
set aside sale as being a nullity is 
oovertd by S. 47, C. P. C. 698 

-0.21, R. 90—Revision—Allowing 

application to set aside sale as being 


302 

480 


796 
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<Clv. Pm. Code- 

illegal under R. 90 without substan¬ 
tial injury to applicant owing to 
irregularity is revisable 698 

do -0. 21, R. 95—Application 

under R. 95 can be made even 
before resistance while one under 
R. 97 can’t be made before resis¬ 
tance 495 

•oo-0. 21, Rr. 95 and 97—Order 

under R. 95 is not one under R. 97 
and therefore, R. 103 does not 
apply 495 

•do -o 21, R. 97—Application under 

R. 95 oan be made even before 
resistance while one under R. 97 
oan't be made before resistance 495 

00 -0. 21, R. 103—Order under 

R. 95 is not one under R, 97 and 
therefore, R. 103 does not apply 495 

-0. 22, R 4—Joint deoree against 

respondents—Failure to bring on 
record representative of a deceased 
respondent—Whole appeal fails 95 

-0. 22, R. 6—Defendant dying 

after hearing but representative 
brought on record before deoree— 

R. 6 does not apply 892 

•0. 23, R. 1—Appellate court can 


pass order under the rule 
•0. 23, R. 1—Revision. See C.P.C., 


260 


S. 115 

*-O. 23, R. 3—Lawful adjust¬ 

ment—Statement by parties that a 
certain Vakil should hear the 
dispute and that they would aooept 
his statement amounts to an 
adjustment 570 

-0, 23, R. 3—Oath is conclusive 

of the particular matter and is not 
an adjustment under 0. 23, R. 3 911 

~ 0. 32, R. 2—Guardian for appeal 

is the guardian in the suit 79 

0. 32, R. 3—Deoree against 
unrepresented minor defendant is 
nullity though prejudice is not 
alleged 892 

0. 32, R. 3—Improper appoint¬ 
ment of guardian ad litem invali- 
dates suit and deoree 225 

—0.. 32, R. 3—Major wrongly 
described as minor is not a material 
deteob 


32, R, 7—Deoree against 
mmor without eanotion is merely 
voidable against minor-Suit must 

DQ within 3 years of majority of 
<ounor. 


91 


625 


A 




Civ Pro. Code— 


* -0. 34, R 1—Non-joinder—Non¬ 

joinder of necessary parties is not 
fatal to the suit 

-0. 34, R. 1—Puisne mortgagee 

not joined in a suit for sale—Suit 
should Dot be dismissed 

* --0. 34, Rr. 2, 4. 10—Personal 

liability to pay costs does not 
exist before final decree 

* -0. 34, R. 3—Non-service on 

minor renders decree invalid 

-0. 34, R. 6—Application need 

not be written or signed by decree- 
holder 

* -O. 34, R. 6—Order passed on 

application under, is not one in 
execution and ad valorem Court-fee 
is to be charged on appeal from 
such order 

-0. 34, R. 6—Right to personal 

decree i9 different from the right 
given by covenant fn deed to recover 
money by sale 

-0. 38, R 7—Soope—R. 7, 0. 38 

dearly refers to the mode of attach¬ 
ment and not to the way in which 
attachment oqases 

-0. 41, R. 4—Combined judgment 

in two appeals—Appeal to High 
Court filed only against one of them 
but parties to the other wereimplea- 
aed—Appeal is maintainable 

0- 41, R. 4—Common deoree 
against two defendants—Appeal by 
one defendant making other a Res¬ 
pondent on grounds oommon to both 
—Court may transfer deft.-res- 
pondoDt as appellant 

0. 41, R. 4—-Plffs. in Court of 
first instance inoluded several par- 
eons—Only one appealed on behalf 
of all iu lower Court—Other plffa. 
were not impleaded as respondents 

Other plffs, have no locus standi 
to appeal to High Court 

—0.41, R. 5—Effeot.—Stay order 
by appellate Court ou condition of 
security comes into effeot when 
seourity is given 

“ 0; 41, R. 17—No dismissal on 

merits is allowed.—Under 0. 41, 
R. 17 Court should not • dismiss 
the appeal on the merits 

■—0. 41, R. 22—Cross-objections 
filed after dismissal of appeal'should 
also be dismissed 


928 

107 

104 

573 

804 

292 

877 

860 

834 

# 

605 


873 

698 

144 

867 
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CIy. Pro. Code— 

-0. 41, R. 22—One can file an 

appeal from one part of decree and 
cross-objection about another part 
from which a cross-appeal has been 
filed by the other aide 840 

* -0.41, R. 22—Respondent cannot 

take cross-objeotion which he has 
already taken by way of appeal and 
which has been decided against him 867 

-0. 41, R 27—Additional evidence 

not tendered in lower appellate 
Court though possible, oannot be 
admitted in High Court in second 
appeal 231 

* -0. 41, R. 27—That evidenoe 

was necessary to pronounce judg¬ 
ment is not sufficient reason to 
admit additional evidence 303 

-0. 41. R. 31—Judgment—Points 

for deoision and reasons must be 
given 100 

* -0. 46, R. 1—Receiver in Insol¬ 

vency has estate vested in him and 
no leave to sue him is necessary 
but this is not so with receiver 
under 0. 40 40 

* -0. 47, R 1 —Allegations of 

fraud in connection with petition of 
compromise accepted by a Court do 
not justify either review or revision 


under S. 151, Civ. Pro. Code 39£^_ 

* -0. 47, R. 7—Non-compliance 

with the requirements of the rule 
does not justify granting review for 
‘btber sufficient cause 759 

-Sch. II, Para. 1—Acceptance of 

submission by conduct is enough 457 

* -Sch. II, Para. 1—Oral consent and 

statement to reler recorded by 
Court is an agreement in writing 540 

-Sch. II, Para. 15—Objectors to 

award mu9t prove the objection 788 

-Sch. II, Para. 16—Where appli¬ 
cation to set aside award is refused 
a decree must be passed in accord¬ 
ance with it 788 


Oornp&niei Act tVI of 1882 . 

-S. 4—Person —A person figuriog 

in a different capacity iu the con¬ 
stitution of a company i3 to be 
treated as one member 414 

-S. 156 <4l—Share-holders holding 

fully paid up shares at the time of 
liquidation are not contributories 772 

*-5.282—Contravention.—Though 

registrar could have detected 


Oompaolei Act- 

wrong statement before permitting 
commencement of business, accused 
comes within S. 282 if be states 
falsely that directors have paid share 
money 314- 

Oontract Act 'IX of 1872). 

* -S. 2 (d)— Money received during 

minority can form consideration for 
contract made after majority 730 

* -S. 11—Minor vendor represent¬ 

ing himself major—No compensa¬ 
tion to purchaser can be awarded 
on the sale being set aside, if he has 


made no proper enquiry 156 

-S. 23 —Illegal mortgage of ooou- 

pancy holding will not be reoogni- 
sed even collaterally under T.P. Act, 

S. 68 668 

-S. 23—Contracb of pre-emption 

is not against public polioy—Case- 
law disoussed 400 

-S. 24—Money paid under agree¬ 
ment which is void oan be recovered 
back 80 

-S. 25—New oontract, Statement 

of pleader does not give rise to 12 

-S. 29—Contraot is not void for 

indefioitene33 of period for-perform- 
anoe 657 


-S. 29—Where the father and 

grandfather bad apparently signed 
the Zamima Kbewat and thereby 
assented to a oontract of pre erup¬ 
tion, held, that their intention was_ 
obviously to enter into a contraot 


for the period of settlement 400 

00 -S. 65 —Co-tenant of a mort¬ 

gagor can't get back possession from 
mortgagee without paying the mort¬ 
gage amount though mortgage is 
void 746 

-S. 73—Interest by way of 

damages oan only be olaimed under 
Contract Act, S 73 881 

-S 74—Does not apply to decree 

of Court 689 

-S 186—Mere writing letters on 

behalf of principal is no proof of due 
authority to acknowledge liability 855 
*-S.253 (10* — Partnership consist¬ 

ing of members of joint Hindu 
family—Presumption is that part¬ 
nership is not dissolved on the death 
of any one partner 277 
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Contribution— 

-Decree for mesne profits against 

joint defendants would give rise to 
right of contribution as among them 
unless the conduct of the claimant 
for contribution stands too much in 
the way 857 

Right to—Joint tort feasors.—In 


w - ^ --' ww * ^ - WWW vt A*- 

cases of joint tort-feasors what Coart 
has to see is whether there is any¬ 
thing in the oiroumstanoes of each 
case which would deprive the plaint¬ 
iff of his right according to general 
equity 857 

Co-iharen— 

-Abandonment by tenant followed 

by joint cultivation by oo-eharers— 
Plaintiff subsequently dispossessed 
—Suit for joint possession lies in 
Civil Court 

-Adverse possession—Mere non¬ 
payment of profits by Lambardar is 
not ouster 

On abandonment of ocoupancy 
holding, land enures for tbe benefit 
of all oo-sharers 

Ouster, non-sharing of profits 
may amount to ouster 

Partition — Private partition is 
valid 

Possession—Decree for joint pos¬ 
session may be refused in proper 
oases 

—Sale of apeoifio plots—Purohasei 
from oo-sbarer in undivided Mahal, 
where the purchaser has never been 
in aotual possession cannot resist e 
suit for declaration of title by tbe 
other oo-sharers to those plots 
Coiti— 


865 

719 

865 

920 

57 

923 


880 


292 


■Ot litigation—See 0. P. C., S. 35 

Court Fee— 

On appeal from order on appli- 

r d6r , 0 34 ’ R - 6 - ad v *l°rem 
Court-fee is leviable 

***** Feet let (¥11 of 1870)- 

—S. 7 (iv) (c)—Sait for declaration 

sts nrs , 0 f° f ib °° Bh 

#oito l ..?♦ for Possession 
, S 7 (W M hm S - 7 (7) b "‘ ™">in 
*~ 7 . 7?- 7 ^-8 oh. I, Art. 1—Court. 

IemI«<f° D i dU “5 0f pa y m0Q t being 

175 


Gonrt Fees Act— 

-Sob. I, Art. 1—Court-fee for con¬ 
dition of payment being removed is 
ad volarem on the amount 175 

Orlminal Procedure Code (V of 1898)— 

--S. 4 (A)—Report by a Subordinate 

Magistrate to his superior, stating 
facts and his opinion thereon, is a 
complaint 190 

-S- 16—Ooe Bench Magistrate 

being competent to try, absence of 
others during trial does not vitiate 
trial 674 

-S. 17—Application for revision— 

On application for revision against 
order of Asst. Collector instead of 
against that of Collector who was 
responsible for that of the Asst. 
Collector, High Court’s inherent 
power oould be exeroised under 
8 . 561 (o) 777 

—S. 106—Conviction for assault 
under certain circumstances may 
justify order under S. 106 306 

S 106 —Order under, must be 
passed at the time of passing sen- 
ten°e 230 


612 


-S. 106—Order under this section 
should be passed by the same Magis¬ 
trate who tried the aooused for the 
principal offence and not by another 
^Magistrate 

S. 107 Costs oannot be awarded 
to complainant in proceedings under 
S. 107 

8.107 Order without evidence 
out on the admission of aooused, is 
good 

—S. 107—The aooused must have 
been members of one gang to justify 
joint trial—In a joint trial evidence 
against each aooused must be consi¬ 
dered separately 

S. 107—Trying oase as warrant 
* oase vitiates proceedings 

7 ~S. 109 (a)—Neither refusal to 
give names, nor giving false name 
nrst and true name afterwards, nor a 
desire to oonoeal business amount 
t t0 concealing presence 
——S. 110—Private knowledge of 
Magistrate is not substantive evi* 
denoe but is obeok or test to weigh 
evidenoe 

S. 110—Release by polioe for 
want of ovidenoe regarding taking 
part in a daaoity is nob sufficient 


141 


694 


269 


195 

695 


202 


451 


142 
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Grim. Pro. Code— 

-S. 110—Revision—Grounds of— 

Revision though not ordinarily 
allowed, prosecution evidence must 
show necessity of sending the person 
to prison or demanding security 569 

-S 112—Proceedings must strictly 

conform to provisions in S. 112 695 

* — -S. 133—Civil dispute involved— 
Magistrate has jurisdiction to refuse 
to interfere—Public way—Dedica¬ 


tion to public must be proved 1 

* -S. 133—Danger must be at the 

time of inquiry and not at future 
indefinite time 667 

-S. 133—15* feet high branch is 

not obstruction in a village road 667 

-S. 146—Order of Revenue Court 

in mutation proceedings is order of 
competent Court determining the 
person entitled to possession 777 

-S. 154—Admission of guilt is 

not first information 207 

* -S. 161—Evidence — Conviction 

based on first information report is 
illegal 164 

* -Ss. 179 and 185—Accused 

charged with two offenoes—Court 
having jurisdiction to try one only 
shall try that alone 77 

-S. 181 (4)—Offences in the two 

seotione, Ss. 366 and 368 of the 
Penal Code are not the same 454 


-S. 195—Delay may under oertain 

circumstances be almost a sufficient 
ground in itself but in other cases it 
may not be a ground at all for 
setting aside order for prosecu¬ 
tion 770 

*-S. 195—Compliant not requiring 

sanction, though combined with one 
requiring it, must be enquired into 296 
-S. 195—Passages under com¬ 
plaint not given in the order but 
given in application for sanction are 
sufficient 563 

——S. 195—Penal Code, S. 182— 
Sanction not necessary where false 
report is made to the police though 
subsequently same oomplaint is also 
made to the Court 187 

-S. 195—Sanction to proseoute 

refused under old Act—Sanction 
given under new Aot on appeal is 
valid 563 

-S. 200—District Magistrate to 

whom case is sent for being trans¬ 
ferred can legally dismiss it 666 


Crlm. Pro, Code— 

-S. 200—Order directing inquiry 

before examining complainant and 
directing his proseoution on report 
of police are illegal 664 

* -S. 208—Refusal of Magistrate 

to examine defence witnesses viti¬ 
ates committal 317 

-S. 209—Magistrate must dis¬ 
charge if there are no sufficient 
grounds for committing 664 

* -S. 231—Alteration of charge 

after defence without further 
opportunity is illegal 665 

-S. 233—Theft and beating after 

an interval, to prevent complainant 
from lodging complaint, are distinct 
offences 211 

-Ss. 234 and 239—Joint trial of 

offences under Ss. 324 and 342, 
I.P.C., is illegal 316 

* -8. 237—Alteration of charge— 

Where theacoused was speoifioally 
oharged that be caused such 
bodily injury to R as resulted in the 
man's death and thereby committed 
an offence punishable under S. 325, 
I.P.C., in appeal the obarge cannot 
be altered to another one for wbiob 
the evidence is ample 766 

oo-S. 239—Joint trial for murder 

oommitted by members of an un¬ 
lawful assembly is legal 233 

oc-S. 239—Sessions Judge must 

look to the charges themselves to 
see if they could be jointly tried— 
Result ol trial need not be consi¬ 


dered 233 

-S. 250—Appellate Court cannot 

aot under this seotion 224 

-S. 256—Refusal to examine any 

defence witnesses precludes exeroise 
of right at later stage 673 

-S. 307—Verdiot should be inter¬ 
fered with only when it is perverse 
or when it is manifestly wrong 411 

* -S. 337—Statements previous to 

tender of pardon are admissible 
against the approver 220 

-S. 338—No appeal by Govern¬ 
ment against acquittal—Reference 
by Sessions Judge is not entertain- 
able 624 

-S. 339—Expression of ignorance 

by acoused prior to tender show3 
non-aooeptanoe of pardon 564 


*-S. 342—Omission to examine 

acoused—Omission to examine 
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778 


778 


Orim. Pro. Code— 

acoused at end of trial is only 
irregularity not amounting to 
illegality vitiating trial unless accu¬ 
sed was prejudiced thereby 763 

* -S. 345—Ciurt oan acquit accus¬ 

ed on reDresentation, of an agent 
who bad filed complaint onanotber's 
behalf, that he desired to compound 
the offence, without enquiring into 
the agent's authority to oompouud 77f 

* -S. 403—Acquittal due to fraud — 

Acquittal of aoouBed brought about 
by fraud established against third 
person in proceedings to whioh the 
accused were not parties is valid 
unless set aside by independent 
proceedings 776 

-S. 414—Appeal to Sessions 

Judge—Appeal lies to the Sessions 
Judge from the order of a Magistrate 
under S. 562 76f 

* -Ss. 423 and 32—Power to vary 

sentence is measured by trial 
Court’s powers 13 C 

-S. 435—Distriot Magistrate must 

not refer direotly 77C 

-S. 436—Proceedings under S. 107 

are not included in the provisions 
of S. 436, Cr. P. C. 5 gg 

-S. 439—Acquittal is not generally 

revised 574 

* - 8 . 439—Findings of fact if per¬ 

verse or oontrary to law oan be upset 299 
-S. 439—Order of acquittal.--Ordi¬ 
narily High Court will not interfere 
in revision against order of aoquit- 
tal 7TQ 

-S. 439—Proceedings under S. 195 

^Higb Court will only interfere to 
prevent gross injustice 461 

S. 476—Court passing ordar 
under, must apply its own mind to 
the merits of the oase 453 

3. 476 — Jurisdiction —The 
offence must be one whioh appears to 
have bean committed in or in ratal- 

IO u: 5 ° a proooadil) g in the Court 

whioh passes the order under S. 476 770 
-—-8.476—Notice is highly desirable 
before aotion 430 

:?t! 4 ? 8 —Weight of decree varies 
with oiroumBtanoes 704 

— Ss. 492 and 49fi —Proseouting 
Inspector nob appearing forproeeou- 
uon, oannot withdraw the case 203 

510—Beport of chemical exa¬ 
miner oannot be admitted in appeal 


765 


130 

770 


592 

674 


778 


461 


453 


435 

784 


203 


Crim. Pro. Code— 

for the first time especially when it 
is not formally tendered in evid¬ 
ence 193 

-S. 515—Order of restoration 

without notice to ousbodian and 
without enquiry as to bis title is 
bad 189 

-S. 517—Conviction for importing 

opium—Where currency notes on 
the convict’s person raise no 
irresistible inference that they re¬ 
present payment of imported opium, 
they should not be confiscated 618 

-S. 517—Order oould be oanoelled 

in appeal or revision—Order on 
acquittal oan’t be set aside by Dt. 
Magistrate 675 

-S. 520—Appellate Court oannot 

direot restoration, where trial 
Court has not 213 

*-S. 522—Appellate Court oannot 

pass order under, if trial Court has 
passed none—But under new Code, 

High Court oan 212 


* -S. 522—Conviction under S. 447, 

I. P. O.—No criminal foroe or even 
show of oriminal foroe being pre¬ 
sent seotion does not apply 

* -S. 522—Court of appeal or revi¬ 

sion cannot make an order under 
S. 522 

—8. 522—Vagueness of finding as 
to trespass being committed on the 
day mentioned by oomplainant 
vitiates application for possession 

S. 526—Applies to enquiries 
under Workmen’s Breach of Con¬ 
tract Aot (XIII of 1859) 

S. 526—Court must postpone a 
oase on an aooused's inbention to 

apply for transfer being indicated 
to it. 

* ’ 8 - 526—Letters Patent (Allaha¬ 
bad), S. 22—High Court cannot 
transfer Criminal Proceedings pen¬ 
ding before village panobayat 

S. 526—Strong opinion already 
formed is good ground for transfer 

7 ~S. 526—Transfer of oase pending 
in another province is not within 
power of High Court nor oan it 
declare that a Court subordinate 
to it has jurisdiction to bry bhe oase 

-S. 537—Illegality in the aonduot 
of searoh does uok vitiate trial 


84 

183 

762 

76 

533 

265 

533 

71 

214 
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Orlra. Pro. Coda— 

-S. 545—Costa oan't ba awarded 

to oomplainant under Criminal Pro¬ 
cedure Code, S. 107 694 

-S. 556 — Magistrate being a wit¬ 
ness to the identification proceedings 
is no ground for commitment—He 
should move the Distriot Magistrate 185 

-S. 561 (a )—On application for 

revision against order of Asst. Collec¬ 
tor instead of against that of Collec¬ 
tor who was responsible for that of 
the Asst. Collector, High Court's in¬ 
herent power oould be exercised 
under S. 561 (o) 777 

-S. 562—Appeal lies to Sessions 

Judge from the order of a Magistrate 
under S. 562 765 

-Soh. 2—Offence. — An offenoe 

under S. 2 of the Workmen’s Breaoh 
of Contract Act is triable by a 
Second Class Magistrate 616 

Crlra. Pro Code (1923)— 

-S. 345 (5-A) — Compounding of 

offence is allowed in revision 209 

Criminal Treepais — 

See Penal Code, S. 441. 

Criminal Trlal- 

-Identification must be immediate, 

otherwise loses value 645 

-In oases involving question of in¬ 
tention,if the faotsare such as would 
oause a man of ordinary prudenoe 
and ability to infer a guilty intent 
the aooused should rebut such infer- 
renoe 764 

-Order to accused to be ready with 

defence, before prosecution evidence 
is over, is improper 320 

oo-Right of private defence can be 

found though not pleaded 645 

-Rule against minimising offenoes 

applies only where the object is to 
gain jurisdiction where originally 
there is none—Aooused oan’t object 
to trial under S. 182 where offence 
falls under S. 211 of Penal Code 763 

-Successor in Court is same Gourt 

as his predecessor 770 

-Abatement — Prosecution under 

S. 323 of the Penal Coce does not 
abate by death of person injured 666 

*-Accused’s oonduot may affeot his 

credibility but oan't affeot his right 
to oompel prosecution to prove its 
oase 299 


Crlmio&l Trial— 

* -Agency—Court oan aoquit accus¬ 

ed on the representation of an agent, 
wbo had filed complaint on another's 
behalf, that he desired to compound 
the offenco, without enquiring into 
the agent’s authority to compound 

-Benefit of doubt—Benefit of doubt 

means benefit of a real and reason¬ 
able doubt in the mind of the Court 

-Concurrent sentences. — Tbe 

phrase " I pass sentence under 
Ss. 326—148” or whatever the 
seotions may be must be interpreted 
to mean that the Magistrate intend¬ 
ed to pass oonourrent sentences 

-Conviotion—Fine should not be 

iofiioted vindictively in technical 
offences 

* -Conviotion—Severity of sen¬ 

tence should be lessened because of 
service to Crown as approver 

* -Evidence—Conviction based on 

first information report alone, is 
illegal 

: -Opinion of Judge —The personal 

view of the Judge is the ultimate 
view that is to prevail until law 
makes the verdict of tbe Jury or the 
opinion of the Assessors final and 
conclusive 

-Possession.—Whore cocaine was 

found in certain pots oontainiDg 
grain in a Bania’s shop where tbe 
aooused who were brothers were 
serving they must have been daily 
handling tbe pots in question and 
therefore the finding that both of 
them must have been aware of tbe 
existence of tbe oocaine in the pot 
is justifiable 

-Remanding on amended charge— 

It would be undesirable to remit a 
case for retrial on an amended 
obarge, after acquitting the aooused 
on tbe original charge owing to tbe 
Court holding tbe prosecution evi¬ 
dence to be false, beoause it would 
meau the re-entertaining of the 
evidence of tbe same witnesses by 
tbe lower Court 

-Setting fire—Setting fire to a 

tbatoh must be seriously viewed 

D 

Damages— 

* -Speoial damage—Very great in¬ 

convenience constitutes 


778 

511 

492 

200 

220 

164 

511 


776 


766 

781 

596 
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rOtotee— 

--Amendment of.' See CIVIL PRO¬ 
CEDURE Code, S. 152 

-In suit for acoounts a decree 

can, if necessary, be given in favour 
of defendant on payment of neces¬ 
sary Court-fees 854 

-Setting aside—Decree wrong bub 

not challenged by the party con¬ 
cerned cannot be challenged for 
him by any one else 225 

00 -Setting aside—Remedy to set 

aside voidable decree is review or 
suit—Limitation Act, Art. 120 
applies—Time rnns from decree 625 

Deed — 

-Construction of.—Where among 

other terms, the award of arbitra¬ 
tion between D and K declares that 
K should be in possession of property 
in dispute but should not alienate it, 
that bo should pay maintenance to 
D and that so long as he does so, D 
oannot have the arrangement set 
aside and where K alienates in spite 
of the award, D'a cause of aotion 
arises only after K’s death 862 

*-Construction of identical docu¬ 

ment under identical circumstances 
is only useful as guide (F.B.) 324 

-Execution— Semble. —Mere name 

of firm in the heading of letter is 
good signature 855 

'Defamation— 

*——Malice—Statement ma9t have 
been false to the knowledge of the 
defendant in order to give rise to 
the presumption of malice 848 

'Offence of. See Penal Code. 

S, 499. 

"* Official duty—Statements in the 
course of his offioial duty as to 
certain rumours against the plaint¬ 
iff, do not create liability 848 

Suit for damages — Judicial 
proceedings are absolutely privileged 
but not report to police whioh is 
prtma facie privileged—In oase of 
•qualified privilege aooused must 
prove honest exeroise of privilege, 
reasonable grounds for belief— 
Where defendant pleads truth, 
•qualified privilege oan'fc be logically 
beaded ( FiB .) 535 

1924/T. N. 8. (All.)—4 


Deposit— 

-Delay—Limitation Act, S. 4— 

Deposit made on reopening day— 

The Court being closed on the day 
of deposit is valid *F B.) 218 

E 

Easement — 

-Agreement not to block window 

—Effeot is only to oreate an 
anoieDt light aod not to preclude 
the servient owner from putting 
up any building which in the 
slightest degree would diminish the 
free ingress of light and air 816 

-Constructing cattle troughs on 

another's land and using them for 
12 jears precludes owner from ejec¬ 
ting troughs 103 

-Prescription— Origin of os6r being 

permissive no easement can be 
created 50 

Baiementt Act (Y of 1882) — 

*-S. 5—Rain water flow is oonti- 

nuous easement but not latrine 
water 748 

-S. 13 (/), [h) —Clause (/») does 

not modify seotion 748 

——S. 15—60 years’ user is necessary 
in oase of Govt, land even where 
private person is in oooupation 724 

-S. 15, Ex. 2—Enjoyment can 

be without user 97 

8. 28—Scope—Extent of an 
easement other than an easement of 
necessity as also the mode of iba 
enjoyment must be fixed with refer¬ 
ence to the purpose for wbiab the 
right was acquired 394 

Ss. 33 and 35—No damage is 
substantial unless value is materially 
diminished and physical comforts 


or business are materially interfered 
with 394 

S. 56—The beooming irrevocable 
of a license does not make it trans¬ 
ferable 825 

—S. 60—Constraobion of & house 
by licensee aoting on lioense makes 
lioense irrevocable 825 

—S, 60—Kaohoha thatahed house 
may be a work of a permanent 
character 750 

8. 60—Permanent oonstruotiona 
make lioense irrevocable 434 
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Ejectment— 

*-Cause of action — Original 

possession permissive—Subsequent 
alterations of the premises cannot 
give rise to cause of action 727 

-Suit for—No separate suit for 

declaration that defendant's title is 
void is necessary even in Revenue 
Court 785 

English Law— 

-English principles of equity are 

applicable generally but are subject 
to exceptions 857 

Estoppel— 

- See Evidence Act. S. 115. 

Evidence— 

-Admissibility—Where a docu¬ 
ment is admitted vyithout objection 
in the trial Court, it cannot be 
objeoted to afterwards 918 

-Admissibility and credibility— 

Admissibility is a question of law 
and credibility of evidence is one of 
faot 792 

-Local inspection by Judge can be 

relied upon by him to deoide tbe 
truth or falsity of witnesses 153 

Evidence Act (I of 1672)— 

* -Widow—Admission a9 to inheri¬ 

ting as heir to her husband is not 
conclusive 88 

* -S. 11—Old documents mention¬ 

ing persons who built certain very 
old houses may be admitted in 
evidence under S. 11, cl. 2 and 
S. 13, cl. ( b ) where direct evidence 
about tbe construction may not be 
easily available 526 

* -S. 13—Old documents mention¬ 

ing persons who built certain very 
old houses may be admitted in 
evidence under S. 11, ol. 2 and S. 13, 
ol. (6) where direct evidence about 
the construction may not be easily 


available 526 

00 -S. 13—Statements in a judg¬ 

ment in a case in which tbe parties 
were different are not relevant 625 

-S. 17—Vague admission is no 

admission • 193 

-S. 18—Customary easement of 

any nature oan exist against land¬ 
lord 159 


Evidence Act— 

* -S. 20—Statement by a common 

representative of both parties is an 
admission 570 

-S. 21—Recital in deed —Reoital 

in deed exaouted by Hindu widow is 
admissible as evidence of legal 
necessity 902 

* -S. 24—Inducement being offered 

—Confession i9 inadmissible 72 

* -S. 30—Admissibility — Merely 

because aoonfession is not complete 
and detailed up to the hilt it does 
not become inadmissible against a 
oo-accused 511 

* -S. 31—Statement by a common 

representative of both parties is an 
admission 570 1 

* -S. 32 (6)—Bahie of Ganga basis 

are admissible 575 

00 -S. 33—Conditions imposed by 

S. 33 may be dispensed with by 
consent of parties 845’ 

-S. 63 (5'—“Seen it", meaning of 

—Mere faot of having seen the docu¬ 
ment is enough ; the witness need 
not have read it or have been able 
to do so, in order to make his evi¬ 
dence admissible 792' 

-S. 65—In absence of original 

aooount books, summary of result 
of examination, as given by person 
who had examined them for a 
pleader is admissible 625 

-S. 68—Note by attestor, that ho 

attested at executant’s request im¬ 
plies that he did not see executant 
sign 25& 

-S. 71—Attesting witnesses being 

won over by tbe other side—Evi¬ 
dence of writer is sufficient 217 

* -S. 71—Execution, Proof of 

presenoe of attesting witnesses is 
not necessary 149 

-S. 90—Mortgage deed more than 

fifty years old and produced from 
proper oustody was presumed to be 
genuine and authority to make 
mark was presumed 869 

-S. 90—Presumption—Dooument 

duly registered by exeoutants and 
over thirty years old is admissible 
where there is no reason to doubt 
its genuineness 832 
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865 

788 


256 


Hridenca Act— 

-S. 91—Agreement! not required 

by law to be in writing or to be 
registered need not be proved by 
production of written dooument but 
one the terms of which are reduced 
into writiog should be proved only 
by tho written document and not 
ora! evidence 842 

-S. 92—Proviso No. 2—Want of 

consideration for pro-note could be 
proved 70 

-S. 92—Vendee can give oral evi¬ 
dence in a pre-emption suit to ex¬ 
plain the oharaoter of the sale-deed 229 

-S. 92—Want of consideration 

may be proved as against a written 
agreement 865 

-S. 101—Objectors to award must 

prove the objection 788 

S. 101—Plaintiff attempting to 
prove that part of consideration was 
reduction of deft.’s liability cannot 
snoceod on mere reoital of cash con¬ 
sideration 256 

S. 101—The execution and regis¬ 
tration of tho dooument being 
admitted if the defendant alleges 
that the dooument was purely 
fictitious the burden of proof rests 
upon him 294 

-S. 101—Where evidenoe is given 

by both parties, the question of the 
initial onus loses its importance 924 

-S. 105—Penal Code. S. 8t—Plea 

of insanity is to be proved by the 
accused jgg 

-S. 114—Conviction for importing 

opium—Where ourrenoy notes on 
oonviot’s person raise no irresistible 
inference that they represent pay¬ 
ment of imported opium they should 
not be confiscated g 18 

S. 114—Insuring oover for a 
certain amount does not raise any 
presumption of pontents on* 

-8- 114—Theft—Mere faot that 
articles were discovered in accused’s 
possession soon after theft does not 

s cr iion ~ 

"toMrVair W t be ' 8 M ° ainB was ,0 “ na 
“bSE r «ni» in 

BsJSS KS'S; 

sa c BA sfirs 


294 


924 


186 


618 


205 


701 


Evidence Act— 

them must have been aware of the 
existence of the cocaine is justifi¬ 
able 776 

-S. 114 (e)—Due service of notice 


under Civil Procedure Code, O. 21, 

R. 54 (2) should be presumed when 
record of Court on the point is not 
available *’ 747 

-S. 115—Change of allegation— 

Where the plaint allegation was 
that the position of K under a 
certain award was that of a trustee 
for the plff. but in appeal, the plff.'s 
counsel urges that K had only life 
interest in the property but the 
other allegations are stuck to, 
the plff. does not ohange her oase 
so completely as to be estopped from 
urging what were the positions of 
the respective parties under the 


award 

-S. 115—Consignor’s agent—Re¬ 
presentation to Railway and getting 
reduced rate thereby creates 
estoppel 

S. 115—Deliberate act oausing 
ohange in status oreatea estoppel 
S. 115—Estoppel by oonduot— 
Where a person is entitled to resist 
being made a party to a final deoree 
in a suit but, allows himself to be 
so impleaded, he can’t sue to set 
aside the deoree 

—S. 115—Execution sale—Objec¬ 
tion to — Judgment-debtor who 
might have objeoted to sale of pro¬ 
perty id execution cannot after¬ 
wards object 

——S. 115 No estoppel arises in 
favour of one who knew all the facts 
of the oase 

S. 115 Silenoe—Non-inter¬ 
vention in mortgage suit between 
third parties regarding property 
wniob, subsequent to the mortgage, 
was allotted in partition to the plff! 
does not estop him from recovering 
the property when it has been sold 
in execution of mortgage deoree 
.• 115—There is no estoppel 
against litigant arising out of wrong- 
ful aots of Court 

8. 182—Compulsion under the 
eeotion is a question of faot. It by 
no means follows that the witness 
is compelled to answer every ques¬ 
tion pub by Counsel 


862 

692 
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Evidence Act— 

S. 155—Evidence—Conviction 
based od first information report 
alone is illegal 164 

Eiciie Act iXII of 1896). 

— S. 3 (2)—Sub-Inspector of Pol'ce 
invested with powers under S. 10. 
is an excise officer within the Act 267 
Executing Court. 

-Can’t go behind deoree 62 

Execution — 

*-Collector can't decide as to how 

much was due to decree bolder and 


how rnuoh of decree was satisfied 307 

-Executing Court oan’t go behind 

deoree or question its legality 689 

-Sale—Sile certificate having two 

irreconcilable descriptions — Court 
can determine which description 
governs the case, by looking at decree 
in suit 856 

-Sale—Sale of property not sale¬ 
able under special law, is vcid 261 

-Sale—Setting aside—Stranger to 

6 uit i 9 justified in believing that the 
Court had authority to sell 726 


* -Successive applications for exe¬ 

cution oan be made against all part¬ 
ners in the venture out of whiob 
decree has arisen; but once there is a 
deoision about a person or property 
which though liable to be upset is 
not attempted to be upset, the deci¬ 
sion is final in subsequent proceed¬ 
ings 34 

Executor— 

-Probate does not create title but 

from death title vests in executor 365 

F 

Forest Act (¥11 of 1878)— 

-Ss. 29 and 32—Protected forests 

turned into reserve forests—Same 
subsequently deolared to have ceased 
to be reserve—They become protect¬ 
ed forests 539 

Fraud— 

-Party to illegal transaction can’t 

recover his payment thereunder 668 

G 

•General Clauses Act (X of 1897) — 

-S. 3 (25) and (34)—Simple mort¬ 
gage bond is moveable property for 
the purpose of procedure for attach¬ 
ment under oivil process 796 


General Clauses Aot— 

-S. 6 (e)— Enaotment ”, meaning 

of — Construction — The word 
"enactment" in S 6 (e) inoludes not 


only an entire law but any section 
or provision of law 563 

Governmeot of India Aot, 1915— 

-S. 107—Error of law or faot is nob 

revisable under S. 107 561 

Guardians and Wards Act (VIII of 1890)— 

* -The Act should not be narrowly 

construed 593 

* -S. 19—Father cannot be ap¬ 

pointed guardian 622 

-S. 20 — Creditor oan rely on 

Court’s sanction as evidenoe that 
the Court has satisfied itself as to 
the propriety of the transaction 875 


-S. 25—Father oannot be depri¬ 
ved of the society of the ohild 
beoause of quarrel with his wife or 
distrust in her moral oharaoter or 
because of bis handing the child to 
female relatives during infancy, nor 
because of his immorality 622 

5 -S. 30—Failure of transferee to 

seo that conditions are complied 
with, invalidates transfer 474 

—S. 30—Mortgage in oontravention 
of order of District Judge is 
voidable by minor. Minor is not 
also affected by a decree on the 
mortgage against him with a 
guardian whose interest is adverse. 
Sanotion for usufruotuary mortgage 
doe9 not include one for simple 
mortgage 751 

—S. 31—Creditor oan rely on 
Court’s sanction as evidence that 
the Court has satisfied itself as to 
the propriety of the transaction 875 

—S. 31 f2)—Omission to recite the 
necessity in the order does not make 
sanotion illegal 875 

-S. 34 (c> andjfd)—Interpretation 

of—" Account" used in connection 
with S. 34 (c) and (d) must mean 
a just and true aooount. Whore 
the amount is a liquidated sam and 
clearly earmarked for a purpose, the 
Court can amend the accounts 
by striking out the objectionable 
amount or it may rejeot the aooounts 
on the ground that it is an untruo 
aooount of the guardian's liability 
and direot the guardian to submit a 
fresh aooount within limited time. 
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fioirdlans aod Wardi Act— 

Bat it is the duty of the Court to 
decide what is the balance due and 
the guardian's version is not final 593 

* -Ss. 35 and 36—Remedies by suit 

are not inconsistent with other 
remedies provided for by S. 45 593 

* -S. 45 (6)—Failure of guardian to 

pay balance makes him liable under 
S.45 593 

* -S. 47—Appeal—No appeal lies 

against an order refusing to take 
action under S. 45 593 


4 



Highway— 

-English principles should be 

applied to oases of highways 599 

-Private right of access to highway 

from adjoining property if infringed, 
oauses speoial damage to justify 
aotion 715 

00 -Public way can’t be acquired by 

prescription—Where trace of origin 
oan’t be found, dedication or lost 
grant is usually presumed 599 

Hlndn Law— 


* -Alienation— Antecedent debt— 

Need not neoessarily be simple debt 
but may be mortgage debt 

-Alienation by father as manager— 

Reversioner, has no power to chal¬ 
lenge voidable deed not challenged 
by the son" 

Alienation by father—Auotion- 
purohasor under a decree against 
father oannot be dispossessed unless 
the sons prove the debt to be 
immoral or illegal 

Alienation by father—Burden of 
proof of necessity on purobaser— 
Necessity being proved for a 
portion—Sale was set aside 
-——Alienation by father only 
where property is sold in execution 
or voluntarily for antecedent debt 
burden is on son to prove illegality 
or immorality—In any other case 

* aU8 ° e .f mU8li Prove legal necessity 

-Alienation — Legal necessity— 

JnS i ap8 .?,° f many yeara i ratals 
coupled with oiroumstanoes at the 

ime raoitals were made may be 

M'luuSr to anpport tbB 

Ahenation —Legal necessity - 
Expenses for marriage of daughter 


Hindu Law— 


of a separate oo-parcener are not 
necessary 

— Alienation—Legal necessity.—In 
theoaseof old transactions full and 
detailed evidence is not to be 
expected aod it is permissible to fill 
in the details by reasonable pre¬ 
sumptions 

■—Alienation — Legal necessity— 
Sale is set aside where no legal 
necessity is proved for considerable 
portioo 

-Alienation— Legal necessity— 

The support of dependent relations 
in the family would be a part of the 
family necessity 

-Alienation —Legal necessity— 

Where the deed is executed by the 
representatives of all branohes of 
the family and by all the adult male 
members of the family living at the 
time, each of these oiroumstanoes 
separately is sufficient to raise a 
presumption of legal necessity 

— Alienation by widow—Gift as 
a dowry in marriage of her daughter 
to the daughter amounts to accelera¬ 
tion 

-Alienation by widow — Legal 

necessity—Arrears of revenue is 
necessity 

—Commentaries — The comment¬ 
aries on Hindu Law are only com¬ 
mentaries ; they do not enaot, they 
explain and are evidence of the 
oongeries of oustoms whioh form 
the law 

—Custom—Adoption of daughter's 
son is allowed among Agarwala 
Vaishyas * 

-Debt—Antecedent debt merely 

means debt antecedent in faot and 
in time is not a part of the transac¬ 
tion impeached 

—Debts—Necessity— Proof—Sub¬ 
sequent admission of validity of an 
old transaction is strong evidence 
of necessity 

——Debts—Pious obligation—Doc¬ 
trine of—Payment by father of time- 
barred debt is not immoral 
—Debts—Pious obligation of sons 
and grandsons oan be enforced 
during father’s life-time 
-Debts—Sou suing to set aside 
alienation by father—Necessity to 
be proved by defendant transferee 


929 


916 


708 

902 


912 

166 

149 


i 


350 

49 

543 


29 

543 

543 
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Hindu Law— 

where there was no antecedent sale 
or execution sale 37 

*-Family settlement — A clause 

providing for devolution of property 
of signatories on each other's survi¬ 
vor or survivors is good, but one 
providing for a rule of inheritance 
in derogation of rules of Hindu Law 
is bad 461 

00 -Female heirs — Undivided 

brother’s widow holding adversely 
can acquire full ownership 740 

-Female heirs—Woman's property 

got by succession from male and 
female is limited 731 

-Gift by widow should b 9 set aside 

at the instance of the reversioners 
indemnifying the donee to the extent 
to which he has suffered at the hands 
of reversioners 315 


-Gift—Construction—Where one 

of the legatees was given an abso¬ 
lute estate and the two daughters of 
testator also were given estates 
whioh were antagonistic to the 
interest of his wife, nature of estate 
given to wife was also same 731 

* -Joint family—Alienation by 

father, in satisfaction of earlier 
mortgage and mortgage deoree is for 
antecedent debt 309 

-Joint family—Alienation—A co- 

1 parcener not born on date of aliena¬ 
tion by his father and uncle and 
who separated before suit can’t set 
aside the alienation 916 

* -Joint family—Alienation—Alie¬ 

nation otherwise invalid cannet be 
enforced even against the father's 
own share in the joint family pro¬ 
perty in U. P. 493 

* -Joint family—Alienation by 

father as manager for antecedent 

debt binds sons but not other co¬ 
parceners 465 

oo-Joint family—Alienation by 

father for d ebt barred at date of 
alienation binds sons F. B. 551 

* -Joint family—Alienation by 

father—Sons cannot recover unless 
they prove illegality or immorality 111 

-Joint family—Alienation by 

manager — Co-paroener ratifying, 
can't dispute alienation 721 

* -Joint family—Alienation— Co¬ 

parcener's existence on date of 


Hindu Law— 


alienation entitles after-born co¬ 
parcener to sue but only within the 
period within which the former co¬ 
parcener could sue—The right does 
not devolve as property 912 

-Joint family—Alienation—Legal 

necessity—Re-purohase of property 
sold by separated brother is not 
legal necessity 721 

-Joint family—Alienation—Sone 

must prove illegality or immorality 
only in case of antecedent debt or 
execution sale 493 


-Joint family — Alienation — 

Subsequently born son has no fresh 
start for limitation though he can 
question alienation which was 
invalid at the time it is made 798 


1 -Joint family—Antecedent debt 

— Pre-emption money — Money 
payable by the successful plaintiff 
in a pre-emption 9uit is not antece¬ 
dent debt for supporting alienation 
of the family property.—It doe9 Dot 
follow from this that payment of 
pre-emption deoree might not be 
binding on family on ground of 
legal necessity or benefit to estate 721 


00 -Joint family—Debts by father 

—Damages for breach of oivil duty 
are not illegal or immoral debt 

* -Joint family—Family business 

—Manager oan contract debt 9 for 
business which is not ancestral but 
whioh is for the benofit of the family 

00 -Joint family—Manager can 

give reoeipts binding on family 

* -Joint family—Mortgage by 

father for legal necessity—Decree 
in mortgage suit during plff.’s 
minority not binding on him for 
want of his being properly represen¬ 
ted—But mortgage is binding on 
joint family property 

oo-Joint family—Property got by 

collateral suooession is self-aoquired 
unless aoquired with joint funds or 
thrown into oommon stock 

-Joint family—Suit against adult 

members alone is deemed as one 
against whole family 
oo-Joipt family property—Aliena¬ 

tion—Paternal uncle acting as 
manager oannot sell nephew’s share 
to discharge debt inourred by his 
own father 


745 

379 

738 


573 

625 

908 


538 
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Hindu Law— 

, *. -Joint family property—Aliena¬ 

tion.—Though more than three 
' years before the suit, the olff.’s elder 
brother attained majority and 
presumably beoame the manager of 
the family and oapable of giving 
valid discharge, yet plff. can sue to 
set aside alienation of joint family 
property made by his father 916 

•-Joint family property—Aliena¬ 

tion—When on partition, certain 
property is allotted wholly to one 
' co-paroener he can recover it when 
it is sold in execution of mortgage 
decree in respect of a mortgage 
on the property oreated by another 
co-parcener prior to the partition 871 

-Limited estate —See Hindu Law 

—Female Heirs 


—Migration—Does not alter law 
unless it is renounced 

-Partition—Entry of name in 

Revenue record does not prove 
separation 

-Partition— Separation of one 

oo-parcener raises no presumption 
that others remain united or sepa¬ 
rate inter se or reunite 

-Partnership of members of family 

is not presumed to be disallowed 
on the death of one member 

-Property in widow’s Dame is cot 

presumed to belong to her husband 

-Religious endowment—Decree 

against idol-—A decree for mesne 
■profits passed agaifist an idol is 
recoverable from endowed property 
and not from the manager per¬ 
sonally 

——Religious endowment—Dedica¬ 
tion.—A valid dedication oan ooour 
without the idol’s being installed in 
a temple or even in the absence of 
a temple 

Religious endowment—Position 
of shebaits—Suit by one co-trustee 
against another for excess realised 
by the other is maintainable 
-^Reversioner has a right to bring 
smgle suit against different alienees 
from widow 

—Reversioner- Gift by widow to 
two daughters with mutual consent 
preo udes either of them from 
challenging the gift to the other 

Reversioner-—Where reversioner 
is himself the alienee, his consent 


350 


730 


277 


Hfada Law- 

raises no presumption of legal 
necessity 919 

-Stridhan — Succession — Second 

marriage—The seoond marriage of 
a Hindu woman of the Mali caste 
does not affect Ghe rights of the 
collaterals of her first husband to 
sucoeed to her stridhan property 464 
-Succession—Hindu texts appli¬ 
cable to the disinheritance of ascetics 
do not apply to Sudras unless some 
usage or oustom to the contrary is 
proved 742 

*-Succession—Heritable Bandhus 

—The counting for fixing on heri¬ 
table bandhus should be not from 
the propositus but from the com¬ 


mon anoestor 790 

—Succession—Stridhan—Daughter 
inheriting stridhan takes a limited 
estate—Benares Sohool 15 

—Succession — Vadnagar Nagar 
Brahmans are governed by Mayubha 350 
—Widow—Alienation—All aliena¬ 
tions by widow need nob be challeng¬ 


ed in one and the same suit 838 

-Widow—Alienation by rever¬ 
sioners may challenge only one out 
of several alienations 838 

-Widow—ilienation—Consent of 

only male reversioners raises pre¬ 
sumption of legal necessity 939 

--Widow—Alienation with rever¬ 
sioner’s oonsent raises presumption 
of necessity 902 

Widow—Execution sale of entire 
estate against, is equivalent to 
private alienation 109 

*-Widow—Gift to sou-in-Iaw of 

013 tire property to induce him to 


marry her blind and crippled daugh¬ 
ter Gift of whole property of small 
value is valid even after her lifetime 23 
Widow — Gift— Widow has 


greater powers of disposal for religi¬ 
ous purposes than for worldly ones 
and small portion oan be gifted for 
religious purposes 933 

—-Widow — Surrender — Relin¬ 
quishment by widow in favour of 


one out of several reversioners 
invalid 

-Widow—Surrender — Provision 

for maintenance doe3 not vitiate 
surrender U 4 

—Widow’s estate—See Hindu 

Law—Female Heirs 
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Hindu Law — 

-Will—Construction—Wnere one 

of the legatees wa9 given an absolute 
estate aod the two daughters of 
testator also were given estates 
which were antagonistic to the 
interest of his wife, nature of estate 
given to wife was also same 731 

Hatband and Wife — 

-Suit for restitution of oonjugal 

rights—Wherein a suit by the hus¬ 
band for restitution of conjugal rights 
the father-in-law is also made a deft, 
along with the wife and where the 
father-in-law pleads that there is no 
cause of aotion against him, his 
word9 and conduct showing his 
unwillingness to let his daughter live 
with plff. are ground for cause of 
aotion against him 815 

I 

Income Tax Act (XI of 1922)— 

* -S. 2 (14)—Firm must apply for 

registration prior to the date due 
for return of income 137 

* -S. 66—Whether there is bona 

fide advance by partner to firm is a 
question of fact 137 

Inherent Power— 

-Of Civil Court—See Civil PRO¬ 
CEDURE Code. S. 151. 

-Of High Court in oriminal cases 

—See Criminal Procedure Code. 

S. 561-A. 

Insolvency— 

-Before discharge insolvent is not 

incompetent to contract and deal 
with after-acquired property 703 

Insolvent Debtor’s Aot (11 and 12 Ylc., Ch. 12)— 

* -Ss. 7, 26 and 27—Before dis¬ 

charge insolvent is not incompetent 
to oontract and deal with after- 
acquired property 703 

Interest. 

-Damages—Interest by way of 

damages can only be claimed under 
Contract Act, S. 73 881 

-When claimable—Interest oould 

ordinarily be allowed either under 
the Interest Aot or where there is a 
stipulation—Interest cannot be 
claimed simply because some money 
is due 881 


Interest Act (XXXII of 1839)— 

-No interest is allowable unless 

there is oontract or notice in writing 
or any law 711 

Interpretation of Statutes — 

-Per Walsh, J. —Where a section of 

an Aot is capable of two interpreta¬ 
tions the purpose of the enaotment 
must be looked into (F.B.) 328 

- "The” is frequently used in 

legislation in the same sense as the 
Greek " tis " 684 

-The safest course is to hold fast to 

the exaot language in its ordinary 
interpretation 792 

-Comparison with old law is per¬ 
mitted in oase of doubt (F.B.) 326 

-Illustration— Doubtful section 

justifies reference to illustration 
which otherwise must give way to 
seotion 74S 

J 

Judgment— 

-Essentials of appellate judgment 

—See Civil Procedure Code, 

0. 41. R. 31 

Jurisdiction— 

* -A Civil Court can’t grant 

declaration "that plaintiff is entitl¬ 
ed to hold oertain estate for all 
time as revenue free and untaxable 
domain in perpetual succession ” 652’ 

-Civil and Revenue Court— 

Abandonment by tenant followed by 
joint cultivation by co-sharers— 
Plaintiff subsequently dispossessed 
— Suit for joint possession lies in 
Civil Court 865 

-Civil and Revenue Court—Parti¬ 
tion.—Civil Court oan be allowed to 
partition the buildings before the 
Revenue Courts have first partition¬ 
ed the sites on which they stand 
though the Revenue Courts alone 
oan partition the sites 854 

-Civil or Revenue Court—Sub¬ 
stance and not form of plaint deter¬ 
mines jurisdiction 652 

-Civil or Revenue Court—Suit for 

declaration of joint tenancy lies in 
Civil Court 231 

* -Plaintiff’s valuation determines 

jurisdiction ; at least where defend¬ 
ant does not object Court oan’t be 
said to be aoting without jurisdic¬ 
tion 388 
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4 

h 


Jarisdiotlon— 

oo_Validity of tax can be deoided 

by Civil Court 


Lambard&r— 

-Can grant lease of Zaqaindari 

land 

_Powers—A lambardar is not liable 

for rents realised by an unauthorised 
person. He should, in a suit for pro¬ 
fits, be given credit for sums spent 
by him in ejecting certain tenants 

Lambardar and Go-iharer— 

* -Liability of lambardat arises on 

date of ascertaining tbs amount due 
except in case of any legal provi¬ 
sion—He is also liable for negligenoe 
or wilful miaohief F.B. 

Landlord and Tenant— 

-Abadi—A custom of transfer of 

the 9ite3 of the houses by ryots oan 
be reoognised only when there is 
absolutely dear evidence to that 
effect 

--Abadi—Tenant oannot raise 

building on open land in abadi 
without landlord's consent 

-Ejectment — Plaintiff’s aoquies- 

oence in construction disentitles 
him from ejeotment 

--Mortgagee of oocupancy tenan 

does not become tenant even by 
payment of rent to the landlord 

• -Permission by landlord to plant 

grove—Effeot is to convert the ten¬ 
ant into a grove-holder with trans¬ 
ferable rights 

-Transfer of house sites in towns 


652 


459 


613 


481 


477 


723 


433 


908 


by tenants is valid 
Land Tenurea- 

Oocupanoy holding—On aban¬ 
donment of oocupancy holding 
land enures for the benefit of all 
oo-sbarers 

La Me— 

- See T. P. Aot, S. 105. 

Legal Practitioner— 

—Making admission oannot be 
deemed to oontraob under S. 25 of 
^ Oontraot Aot 

- -During bearing of suit oounael 
oan examine documentary evidence 
summoned by him from witness 
or party, before tendering it in 


831 

112 


865 


12 


evidence 


Lafal Practitioner— 

* -Making serious allegations 

against Court, is liable to 
punished 2F.B. 

* -Misconduct—In affidavit in sup¬ 

port of appeal or revision peti¬ 
tioner must take sorupulous care 
not to oonceal or distort facts— 
Charge of impropriety or inatten¬ 
tion against Judge is nob to be 
lightly made 

Must proteob client from liabi- 


be 

253 


565 

652 


mt/T. N. B (All,)—c 


625 


lity to pay exoessive fees 
Legal Practitioners Aot (XV11I of 1879)— 

* -S. 36—High'Court can revise 

order under S. 36—Decision of Dist. 
Judge against the weight of evidence 
is no ground for interference 651 

Legal Representative— 

-- See Civil Pro. Code, S. 2 (11). 

Letters Patent—Allahabad— 

-S. 22—High Court oannot trans¬ 
fer oriminal proceedings opending 
before village panohayat 265 

Limitation Act (IX of 1903}— 

-Execution.oase, limitation denied 

on ground of affidavit being filed on 
certain date that there were no 
incumbrances on property. But no 
written applioation then and on 
date fixed for disposing of matter. 

But on back of affidavit, endorse¬ 
ment of Court direobing that it 
should be filed. No oral applioation 
should be held to be made on the 
date, asking for sale, and limitation 
is not saved 0H 

-Though creditor's remedy may be 

barred bis right is not 543 

-8 .4—C. P. Code, 0. 20, R. 14- 

Deposit made on re-opening day, 
the Court being dosed on the day 
of deposit, is valid F.B, 218 

8. 5— Bona fide impression of a 
Court whioh entertained the appeal 
though wrongly filed in his Court 
justifies extension 9]5 

00 -S. 5—Mistake—The faot of the 

plaintiff having made a mistake of 
law does not necessarily preolude 
him from obtaining the benefit of 
the Beotion g$7 

“ 8.5—Negligence of client’s agent 

is not sufficient cause 17g 

* S. 5—Review—The time epent 
in proseouting with due diligeuoe 
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Limitation Act— 

a proper application (or review of 
judgment can be deducted under S. 5 867 

* -S. 6 —Subsequently born son in 

Hindu joint family has no fresh 
start for limitation though he can 
question alienation which was 
invalid at the time it is made 798 

* -Ss. 6 and 7—Existence of oo- 

parcener on date of alienation of 
joint family property, entitles after- 
born co-parcener to sue but only 
within the period within which the 
former co-paroener could sue. The 
right does not devolvo as property 912 

OO-S. 7—Managing member of a 

joint Hindu family can give good 
reoeipts on bebalf of the family, 
whioh will bind the family 738 

* -S. 7—Though the plaintiff's elder 

brother attained majority and pre¬ 
sumably beoame the manager of the 
family and capable of giving valid 
discharge more than three years 
before suit, plaintiff can challenge 
alienation of joint family property 
made by his father 916 

* -S. 10—Applies only to express 

trust and not to trustees de son tort 884 

-S. 10—Trustees—There is no 

limitation for suits for reoovery of 


property from trustees 884 

* -S. 12—Time for copies of judg¬ 

ment and decree taken separately 
was exoluded 162 

* -S. 14—The time spent in prose¬ 

cuting with due diligenoe a proper 
application for review of judgment 
oan be deducted under S. 5 867 

-S. 15—Bar of arrest under C.P. 

C., S. 55 (4), does not suspend com¬ 
plete execution 707 

-S. 19 — Acknowledgment of 

mortgagee’s right is sufficient proof 
of subsisting mortgage 459 

* -S. 19—Admission as to third 

party’s right in plaint in one's suit 
is acknowledgment of such right 
within the seotion 876 


*-S. 19—Admission of execution 

of pro-note is not acknowledgment 70 

-S. 19, Expl. II—Mere writing 

letters on behalf of principal is no 
proof of due authority to acknow¬ 
ledge liability 855 

-S. 22—Suit against adult mem¬ 
bers alone of Hindu joint family is 
deemed as one against whole family 908 


Limitation Act— 

--Sch. I, Art. 29—" Legal process”, 

meaning of—Distraint under Agra 
Tenanoy Act is seizure of moveable 
property under legal process 828 

* -Art. 32—Does not apply to suit 

for removal of inorease of burden on 
servient tenement due to resting 
more beams on wall 450 

* -'Arts. 62 and 127—Hindu joint 

family—Partition—Certain money 
bonds remaining joint—One of them 
realised by defendants five years 
before plaintiff’s suit for share there¬ 
in—Plaintiff’s suit is barred by 
limitation—Art. 127 doe 3 not apply 
to a family which has separated 
prior to suit 812 

* -Art. 90— A suit by municipality 

against its executive officer for los3 
sustained by it owing to disregard of 
directions amounting to negligence 
or over-ooofidenoo in the honesty of 
others is governed by Art. 90 467 

* -Art. 91—Starting point—Art. 91 

provides a period of three years from 
the date whan the facts entitling 
the plaintiff to have the instrument 
cancelled or set aside become known 
to him 370 

-Art. 91—Without delivery of 

possession, gift under Mab. Law 
is void ab initio and there is no 
limitation to set it aside but time 
runs when possession is got by 
donee 370 

-irt. 99—Applies to suit for con¬ 
tribution among oo-defts. 843 

00 -Art. 120—Applies to suit for 

setting aside voidable deoree 625 

-Art. 120—Artiole should never 

be invoked if there is any other 
artiole capable of covering the suit. 828 

-Art. 120 — Defendant building 

construction on his oooupanoy land 
without plaintiff’s permission—No 
allegation of dispossession—Suit 
by plaintiff for demolition of cons¬ 
tructions and injunction—Art. 120 
only applies to the case 814 

* -Art. 120—Trustee de son tort. 

Art. 120 applies to a suit for 
aooouDts against a trustee de son 
tort 884 

-Art. 126—Special artiole applies 

though general articles exist—Right 
is extinguished after 12 years 677 
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(Limitation lot— 

_Art. 127—Hindu joint family— 

Partition—Certain money bonds 
remaining joint— One of them 
realised by defendants five years 
before plaintiff's suit for share 
therein—Plaintiff's suit is barred by 
limitation—Art. 127 does not apply 
to a family which has separated 
prior to suit 

-Art. 144 —Burden of proof— 

Where the title is shown to be with 
the plaintiffs, it is for the defendants 
to prove their adverse possession 
——Art. 144—Heirs of a Mobamadan 
are co-heirs and unless express 
oaster is proved, to the knowledge of 
the other party, no limitation starts 
against tbo other party 

-Art. 148—Has no application to 

a suit for recovery of property from 
a person who without any right 
of redemption pays the money due 
on a mortgage and gets into pos¬ 
session of the property 
* —.-Art. 181—Starting point for appli¬ 
cation for final deoree is date of 
the appellate decree as against those 
defts. who are respondents in the 
appeal 

-Arts. 181, 182 and Civ. Pro. Code, 

S. 48 (a)—Date of deoree means the 
date when the deoree beoomes execu¬ 
table 

-Art. 182—Date of deoree means 

the date when the deoree beoomes 
executable 


812 

924 


384 


834 


99 

263 

263 


(.’Larking Hoaie Trespass, 

- See Penal Code, S. 456. 


M 

Mahomedan Law, 

——Death illness—Carbuncle result¬ 
ing in death in case of person of 
eighty is death illness 935 

——Dower—Widow’s lien—Widow 
in possession—Each separate heir 
cannot reoover possession by paying 
proportionate part of dower 729 

—Without delivery of posses¬ 
sion gift is void ab initio and there 
is no limitation to set it aside but 
limitation starts when possession is 
got by donee 370 

Heirs—Heirs of a Mahomedan 
are co-sharers and unless express 
ouster is proved to the knowledge 


Mahomedan Law— 

of the other party no limitation 
starts against the other party 394 
*-Marriage—Consummation—Un¬ 


ruptured hymen—Creates presump¬ 
tion of virginity 

-Marriage—Dissolution on the 


session is not a co-sharer 

* -Pre-emption—Bight arises even 

on complete irrevocable contract of 
sale 

* -Pre-emption—Second demand 

to veodor is sufficient where posses¬ 
sion has not passed to vendee 
--Shia Law—Marriage—Author¬ 
ities are conflicting as to age of 
consent—Attainment of puberty is 
the test of attainment of majority 
for consenting to marriage 

* -Shia Law—Marriage with con¬ 

sent of girl's grandfather but without 
her consent, she not having attained 
puberty at time of marriage— 
Marriage is valid 

-Succession—One S.K. left three 

grandsons by a pre-deceased son 
who were defendants 1 to 3, two 
daughters and a brother M. K. 
Held, that the daughters gob two- 
thirds share and defendants 1 to 3 
got one-third share 

■Waqf—Construction—More use 
of the word wakf does not turn a 
real gift into a wakf 

—Waqf—Provision for maintenance 
of relatives and dependents does not 
invalidate wakf * 

—Waqf—Reservation of life interest 
to settlor and his wife is valid 


116 


ground of impotency—Procedure is 
to wait for a year and then if the 
wife is a virgin marriage i 9 dissolved 
bat not otherwise 

r -Marriage—Impotency with res- 

peat to wife due to any cause is 
impotenoy 

-Marz-ul-maut—Carbuncle resul¬ 
ting in death, in case of person of 
eighty is 

oo-Pre emption—Fresh demands 

—The plaintiff pre-emptor need not 
make fresh demands when the 
vendee, to whom he had already 
made the demands required by law, 
transferred the property to another 
person 

■Pre emption—Mortgagee in pos- 


116 


116 


935 


806 


48 


251 


251 


870 


870 


384 


28 


223 


113 
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Mahomedan Law— 

-Waqf—There being no proper 

nomination of mutwalli—Mutwalli 
de facto was allowed to take charge 59 

-Will—Shia Law—WiU of life 

estate in entire property is equi¬ 
valent to will of entire property 20 

Majority Ad (IX of 1875,— 

-S. 3—Person oannot be major 

with respect to one aod minor with 
respeot to another property 
Mallcloos Prosecution— 

*-r-Aoquittal in appeal is do bar to 

suit for proseoution 
-Complaint bona fide to a proper 


892 


536 

445 


467 


460 


— — • 

officer only is privileged 

oo-Prosecution need not have been 

instituted on the defts.' complaint 
but he is liable if be has taken an 
active part in the proseoution 845 

Master and Servant— 

oo-Negligence—Servant is liable 

for negligence in non-observance of 
instructions which resulted in 
embezzlement 
Merger— 

* -Purchase of fractional share 

by tenant does not determine 
tenancy 
Minor— 

- See also (1) Civil P. C., 0. 32. 

(2) Contract Act, S. 11 
_Burden of proof of minority of exe¬ 
cutant at the time of executing pro¬ 
note is on party asserting minority 730 

_Decree against unrepresented 

minor deft, is nullity though pre¬ 
judice is not alleged 892 

_Decree—Setting aside decree aga¬ 
inst minor on the ground of want of 
due representation is not commen¬ 
cement of suit or rehearing or restor¬ 
ing. It is reviving the original suit 225 

* - De facto trustee, investment of 

minor's money by—Suit to recover 
by de facto trustee—Continuation 
of suit by minor after majority does 
not amount to ratification 277 

_Plaint—See Civ. Pro. Code. 0.4, 

R. 1. 

Mortgage— 

See also T. P. Act, S. 58. 

oo_By joint owner—Substitution 

on partition is allowed to the extent 
of mortgagor’s interest in joint pro¬ 
perty ^79 


Mortgage— 

-Construction—Payment ofarrears 

of revenue does not inolude time- 
barred rent deorees 153‘ 

r -Interest runs in absenoe of con¬ 
trary contract 929" 

* -Of future crops is enforceable as 

an executory agreement and oreates 
valid equitable charge—But is un¬ 
availing against a bona fide purchas¬ 
er without notice of prior oharge 833 

* -One of the mortgagees becoming 

a part owner does not break integri¬ 
ty of mortgage but suing for half 
amount of principal will disentitle 
mortgagee to sell whole mortgaged 
property 11 

-Usufruotuary mortgage—Mort¬ 
gagee agreeing to pay malikhana is 
liable for non-payment in suit for 
redemption 591 

Mortgagee— 

-Lease—Mortgagee leasing mort¬ 
gaged property and not suing to 
recover it baok is still not dispos¬ 
sessed mortgagee 719 


N 

Negotiable Instrument! Act (XXVI of 1881)— 

-S. 7—Oral acceptance—Speoial 

custom must be set up and proved 129 

-S. 118—Recital of cash payment 

—Plaintiff attempting to prove that 
part of consideration consisted of 
reduction of defendant's liability 
but failing to provo it, oannot get a 
deoree on the recital 256 

Nonjoinder— 

- See Civ. Pro. Code, 0. 34, R. 1 

Nuisance - 

-Discomfort must be substantial 

and must be to any person irres¬ 
pective of age, health or status 392 

0 

Oatbs Act (X of 1878)— 

-Ss. 8 and 9—Deoree passed on oath 

—Order of remand by appellate 
Court is a material irregularity 126 

-S. 9—Oath is conclusive of the 

particular matter and is not an 
adjustment under Civ. P.O., 0. 23, 

R. 3 911 

Occupancy Holding— 

-Contraot Aot, S. 24—Agreement 

to allow creditor to enter into 
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<®eonpancy Holding— 

posB 08 Bion of ocoupanoy holding is 
void bat money oan be recovered 
baok 8 () 

-Grove planted even with acquies¬ 
cence of landlord is transferable by 
tenant 430 

'Oplnra Act (I of 1878'. 

-S. 9—Smuggling opium in maize. 

—Where a person under a pretended 
name consigned from Rotab, a 
Native State, into Cawnpore in 
British India bags of maize con¬ 
taining a considerable quantity of 
opium which was detected at 
Oawnpore and searched in bie 
presence, the offenoe under S. 9 was 
held to be committed 558 



'fardacashln Lady— 

CO-Where the language used by 

the Registering Offioer indicated 
that the document bad been read out 
to the lady but there was nothing 
expressly indicating that be explain¬ 
ed the document to the lady, held 
there was no Batisfaotory evidence 
of explanation and understanding 
whiob the law requires 362 


Partition— 

* -A private partition oan be effect- 

• ed without any written document 304 

-House and site—Partition of 

buildings is poeeible while the sites 
on which they stand remain joint 854 


Partition Proceedings— 

-Revenue Court.—Where appli¬ 
cant was allowed to withdraw but 
another co-sharer was allowed to 
continue the proceedings, held, that 
there was no cessation of the pro¬ 
ceedings and the order on petitiori 
to withdraw amounted in effect to 
a cancellation of the sanction to 
withdraw 


Partnership— 

* -Nature of law of partnership is 

, *. bt * n f oh of tb e lad of agency like 
that of master and servant 

iPart-parformanoB— 


■Applicability—Principle is th 

. where there is executory contra 
, , ^“promise by unregiaten 

! property It can’t I 



« 


427 


101 


Part performance— 

enforoed, but mutual arrangement 
carried out must be enforoed 826 

-Deed aoted upon but not register¬ 
ed, is binding on parties aoting up 
to it 

Penal Code (XLV of I860)— 

-Ss. 37, 302 and 325—In joint 

attaok all are equally guilty 78 

-S. 73—Solitary confinement oan 

not be ordered under Criminal 


Tribes Act 319 

—S. 84—Knowledge that an act is 
wroDg along with unsound mind is 
not covered by S. 84 413 

—S. 84—Plea of insanity should be 
proved by the aocueed 186 

-S. 97—Right exists to defend 

even another’s property 696 


*-g, 99 — Right exists against 

public officer where offender does 
not know and has no reason to 
believe that be was dealing with . v 
publio servant 645 

-S. 102—An offenoe is excused 

only so far as the right of private 
defence is rightly exeroised 441 

oo-s. 141 (3)—Common object to 

obstruct police in discharge of duty 
comes within 3rd clause 233 

-S. 147—Conviction of four out of 

many is not illegal 230 

00 -S. 147—Intention to attaok 

police in certain eventualities being 
olear, on attempt by police to disperse 
assembly by foroe, if attaok on police 
and murder follows, every member is 
liable unlesB his separation is proved 233 

-S. 149—Covers two classes of 

oases—One is aot dons for common 
objeot And other is aot known by 
aoeused as likely to be oaused in 
proaeouting common object 670 

- S. 193—Retraoted statements— 

Immediate retr&otion on fresh 
thought is no perjury 83 

-S. 211 — Lodging oomplaint 

against a person is offenoe though 
in subsequent proceedings that 
person is omitted from the oharge 779 
——S. 211—Meaning of “ oharge ”— 
Merely stating faots and suspicions 
■ is not " oharge" but alleging belief 
in gnilb of particular person and 
desiring he should be proceeded 
against is oharge. Causing police 

-• searoh to be made and identifying 

c' w •* r: If 
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Penal Code- 


property as being unlawfully in 
complainant’s possession and indi¬ 
cating to the police that the 
complainant was guilty amounts to 
charge within the meaning of 
S. 211 779 

00 -S. 215—Where a bullock was 

stolen and the aooused took money 
in order to.bring back the animal 
whioh be knew to be stolen and 
where he took no steps to bring the 
thieves to justice he was guilty 
though he might be himself the 
thief 783 


00 -S. 216-B—Landing a pony to 

the dacoits merely to facilitate them 
in removing the loot is no offence 
under S. 216-B 676 

-S. 268 — Nuisance — Public 

nuisance—Annoyance even to ouo 
person is sufficient 194 

-S. 273—Mixing pig's fat in ghee 

' for sale is no offence under this 
section • 214 

-S. 290—Person responsible for 

the orowd is more guilty than per¬ 
sons forming crowd 568 

-S. 297 — Trespass—Meaning— 

Having sexual connection in a 
mosque is an offence 9 

-S. 302 — Murder by ignorant 

' peasants who are misled by mis¬ 
representations and promise of 
millenium justifies sentence of trans¬ 
portation for life 233 

-S. 302—Prosecution must prove 

actual death of the murdered person 662 
-Ss. 302 and 34—Beating by per¬ 
sons— Death being the natural 
result all are guilty 145 

-S. 304—Accused’s ignorance of 

consequence—Where the acoused 
were not likely to know that the 
deoeased or any one was within a 
chauval to whioh they set fire in a 
riot, a oonviotion under S. 304 was 
wrong 781 


—S. 304—Death caused a month 
and a half after injuries but not due 
to the injury does not justify 
oonviotion 441 

—S. 323—Prosecution does not 
abate by death of person injured 666 

— 8 . 328—Administering Dhatura 
to cause a girl to fall in love with 
aooused is an offenoe where delirium 
was oaosod 215 


Penal Code— 

11 -S. 332—Knowledge of oomplain- 

ant being publio servant is neoessary 645 
-S. 335—Attack on polioe attempt¬ 
ing to arrest on suspioion of cogni¬ 
zable offence amounts to offenoe, 
though police were not in uniforms 201 

-Ss. 366 and 368— Offenoes in the 

two sections are not same 454 

-S. 376—Evidence.—In no cases 

is it more diffioult to arrive at a con¬ 
fident verdiot whether evidenoe is 
false or true than in oases in whioh 
women allege that they have been 
outraged or that an outrage has 
been attempted on them 411 

-S. 379—Water in pipes can be 

subjeot of theft 131 

-S 384—Threat to omit to do 

some act which accused is not 
legally bound to do is not covered 
by the section 197' 

-S. 395—For robbery in a house, 

inmates being scared away after 
(not before) accused's entering the 


house is not neoessary 701 

—S. 411—Mere discovery of stolen 
artiole in a roofless room of aooused’s 
house does not render him guilty 192 
—S. 417—Sending Khilafat notes 
is no offenoe 205 

—S. 420—Getting money without 
a request or inducement to that 
effect, is no offence 209- 

—S. 436—Proof that the building 
destroyed came within one of the 
olasses mentioned in the section is 
neoessary 781 


-S. 436—Sentence of 10 years’ 

imprisonment is disproportionate 
to the orime from a moral point of 
view if that part of the aooused's 
misoonduot namely the setting of 
fire is reasonably inoluded in and 
taken to aggravate the general 
lawless oonduot of which the 
aooused have been oonvioted under 

Ss. 147 and 325 781 

-S. 441—Plea of not having given 

up aotual possession though legally 
ejected and though formal posses¬ 
sion was given, is no defenoe 762 

-S. 456—Mere non-produotion of 

owner or person in aotual possession 
of house does not vitiate oonviotion 
under S. 456 764 

*-S. 499—Defamation—Intention 

to oaase barm to reputation la 
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Peoal Code— 

suffioientfor offence—Whether harm 
is actually oaused is immaterial 566 

* _S. 499—Public good—Dealers* 

tioo of real outcaating to the bro¬ 
therhood ia for public good 299 

_S. 499, 10th Exception—Inform¬ 
ing of ex-oommunioation to caste 
fallows is no offence 694 

Plckettlng— 

oo-Pioketting may be an offence 

where agreement to stop sale of 
intoxioants in a bazar constituting 
criminal oonspiraoy is arrived at 233 

Plea— 

* -Subsequent transferee oan plead 

wanb of neoassity for earlier transfer 29 

Pleading* - 

-Alternative prayer cannot be 

converted into an additional prayer 271 

\ -Variation between pleading and 

proof is not always fatal to suit or 
defenoe' 831 


Post Office Act (YI of 1898)- 

--S3. 6 and 34—Nontraoing sender 

or addressee is nob loss or mis¬ 
delivery 692 

# 

Practice - 


-Appeal—Judgment of lower Court 

containing unnecessary passage— 

Only way of interference is to order 
expunging it 724 

-Court's object is to deoide parties’ 

rights and is not to punish them for 
mistakes in procedure by deoiding 
against their rights 818 

‘-English law—Applicability of.— 

It is sometimes dangerous to try to 
ascertain Indian law by disoussing 
English oases. But where, iD 
legislation like the D, P. Munici¬ 
palities Aot, following olosely upon 
English Lcoal Government legisla¬ 
tion, the legislature has lefb the 
matter at large, without following 
it up by oodifymg the general law 
on a topic such as highways, Indian 
Courts must apply English prinoi- 
+ Pi 08 —Precedent—English oases 599 

——Inconsistent olaims do nob justify 
dismissal such as claims of owner¬ 
ship and of easement 97 

—Inconsistent plea — Order set¬ 
ting aside ex parte deoree can’t be 

challenged In appeal from deoree in 
suit QQQ 


Practice— 

-Judgment—Ambiguity 


in judg¬ 


ment of lower Court is a good 
ground for attacking it but ambi¬ 
guity may be explained 

Judgment—Erroneous state- 


729 


ment by counsel or misunderstand¬ 
ing by a Judge oan be correoted 
only by a review and not by appeal 518 
—Judgment — Second appeal — 
Facts stated by counsel oannot be 
ordinarily ohalieoged by the party 
at later stages 

•Misguidance by Judicial Officer 


vitiates proceedings 

-Pleadings — Inconsistent find- 


518 

818 


— -U ^ 

ings against co-defendants oanDot 
be given 

—Pleas—Particulars of olaim and 
defenoe should be insisted on to 
expedite justice 

—Points of law with regard to 


150 


17 


admissibility and legal effeot of 
evidence will not as general rule 
be enterfcaiued in second appeal if 
they have not been taken at least 
in first appeal 


709 


Precedent— 

-Authority.—A case is an authori¬ 
ty only for what it deoided and is no 
authority for what may seem to 
follow from the reasonings adopted 
in the case 897 

-Distinguishing — If a oase is 

distinguished it is unnecessary to 
express any opinion as to its oor- 
reotaess.— It is notorious that oases 
are sometimes distinguished on 
very slender grounds to avoid the 
responsibility of appearing to over¬ 
rule them 851 


Pre emplloa— 

-A person purchasing a plot of land 

situated within a share in a village 
is a oo-sharer in the village though 
his name did not appear in the 
revenue papers 305 

-The fact that wajib-ul-arz oontains 

many provisions relating to matters 
of oontraot does not prevent its 
being treated also as a record of 
oustom 274 

-In the U.P. there are two kinds 

of oustom of pre-emption:— (1) 
Where it oan be olaimed even on 
.sale to one of the oo-sbarers, by 
a oo-sharer of a nearer olaaB; 
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Pre-emption— 

(2) Where it can be claimed by the 
co-sharers in a certain order of 
priority in case of sale to stranger 753 

-The existence of common Ifliata 

as joint property of all oo-sharers 
does not render a person belonging 
in other respects to one category, 
joint co-sharer with another belong¬ 
ing to a different category as regards 
separate interest sold by latter 
person • _ 753 

-There is no difference in principle 

between olause in wajib-ul-arz 
prescribing order of persons to 
whom vendor is to offer property 
and danse giving order of classes 
entitled to pre-empt in case of sale 753 
-Basis—Right mast rest in con¬ 
tract, onstom or statute--Custom can 
be dednced from decisions—Varia¬ 
tion in rule dednced from previous 
judgments is not permissible 318 

-Burden of proof is on plaintiff to 

establish not a general oustom but 
a particular one entitling him to 
decree against defendant vendee 753 

-By contract — Plaintiffs not 

parties to it—They cannot enforoe 449 
-Custom of --A oustom of pre-emp¬ 
tion of which there is prima facie 
evidenoe in the entry in the wajib- 
ul-arz is not necessarily negatived 
by three instances of sales to 
strangers 791 

-Custom of, is not abrogated by 

partition of a village nor by its 
becoming incapable of being applied 
in full to altered conditions effeoted 
by partition 603 

-Custom—A mere resident can 

pre-empt if wajib-ul-arz so pro¬ 
vides 86 

-Custom —Gorakhpur Distriot— 

About the Zamima Khewhat of 1885 
of Gorakhpur it must be assumed 
that the proprietors must be other 
than Mahomedans and expressly 
« desired to have the oustom of 
pre-emption reoorded and must 
have adduced proof before the 
Settlement Offioer, oonolusive to 
show .that the custom existed 424 

-Custom in Kumaun—Sharer in 

laga village cannot pre-empt sale in 
asl village 318 

-Oustom lapses if property vests in 

one individual only 371 


Pre erapt Ion — 

-Custom—Mahomedan Law.—In 

absence of inconsistent particulars 
right of pre-emption is according to 
Mahomedan Law 523 

-Custom—Sales are not necessary 

to establish oustom 523 

-Custom of— Wajib-ul-arz.--A cus¬ 
tom of pre-emption is negatived by 
entry in wajib ul-arz showing that 
all co-sharers agreed that there 
would, since the time of suoh agree¬ 
ment, be no custom of pre emption 
in vogue 793 

-Custom — Wajib-ul-arz — The 

presumption raised by the entry in 
a wajib-ul-arz is not rebutted by tbe 
circumstances that more than 100 
years ago the villages were owned 
by a single proprietor 859 

-Events subsequent to first Court's 

decree cannot be considered 448 

-Evidence should not be ambi- ' 

guous . 753 

-Exchange—Exohange is not sale 

and consequently where sale alone 
gives the right of pre-emption there 
is no such right in case of ex¬ 
change 390 

-Hissedar karibi — Meaning de¬ 
pends upon context • 456 

-Incidents of—A claim to a right 

of pre-emption does not necessarily 
oonnote a suit; it may be enforced 
either by private treaty or by suit. 

It implies an assertion of a right 
which may be assarted before a 
transfer is effected or after it is 
effected. The right arises from a 
sale if the order of preference laid 
down by tbe wajib-ul-arz is dis¬ 
regarded by the vendor 753 

* -Perpetual lease — Premium, 

almost equal to value, and small 
rent do not constitute sale 60 

* -Right by contract continues 

against representatives and assigns 
with notice 657 

* -Right to 3 ue—Right to pre-empt 

must exist on date of sale, date of 
suit, and date of first Court's decree 82 

-Subjeot-matter— A mere option 

of re-purohase cannot be pre-empted 743 

-Subject-matter—The interest of 

an owner in sir plots is a proprietary 
interest and the transfer of the sir 
plots is in faot a transfer of his pro¬ 
prietary interest 447 
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81 


52 


723 


541 


fneoptlon— 

* _Sait for— Strangers being joined 

in respeot of a portion of the property 
claim in respeot of whole fails 
___Wajib-ul-arz is good evidence 
unless otherwise rebutted 

__Wajib-ul-arz—Absence of actual 

transfer in accordance with oustom 
reoorded in wajib-ul-arz in a pre¬ 
emption does not rebut presumption 
raised by wajib-ul-arz 

-Wajib-ul-arz — An ambiguous 

wajib-ul-arz is insufficient to prove 
the custom of pre-emption whioh 
plaintiff is bound to prove in a suit 
for pre emption 
-Wajib-ul-arz — Custom — Pre¬ 
sumption of a oustom raised by 
1882 wajib-ul-arz is not rebutted 
by entry of a sole proprietor in 1840 146 

-Wajib-ul-arz on construction 

preference was held to exist among 
oo-sharers inter se 227 

-Wajib-ul-arz.—Owing to special 

instructions given to settlement 
officers in the wajib-ul-arzes of 1885 
in Basti and Gorakhpur Districts 
the record of custom of pre-emption 
raises a very strong presumption 371 
-Wajib-ul-arz—Wajib ul-arz pre¬ 
pared at partition does not abrogate 
old customs 425 

• -Wajib-ul-arz.—The mere fact that 

the wajib ul-arz reoords a right of 
pre-emption iD favour of owners of 
contiguous villages does not by itself 
render the wajib-ul-arz useless as 
evidence of oustom 925 

-Wajib-ul-arz—Where a wajib-ul- 

arz contained .a olause, in matters 
recording rights of pre-emption, to 
the effeot that if a stranger has in¬ 
herited property from an issueless 
oo-sharer he would not be entitled 
to the right of pre-emption, the 
existence of the right of pre¬ 
emption was held to be a matter of 
oontraot and not of oustom 542 

-Wajib-ul-arz—Where the wajib- 

ul-arz of 1884 gives a right of pre¬ 
emption to Zamindara but that of 
1863 does not show suoh right, the 
presumption created by the wajib- 
ul-arz of 1884 is destroyed by that 
of 1863 i 923 

—Wb° oan pre-empt—Hiasadar 
Karibl.r—A co-sharer by belonging 
to the game Hindu family as the 
HI4/X. H. B. (AU,)-C 


Pre-emption- 

vendor and by becoming member 
of the family by marriage is a 
Hissadar Karibi 5 ^4 

-Who oan pre-empt—Mobtamims 

have a kind of proprietary interest 
and are entitled to pre-emption 735 


Principal and Agent— 

* -Pukka Adhatia as an agent bas 

to render aooounb at the place where 
business is transacted and not at 
the plaoe where principal resides 530 

Private Defence— 

- See Penal Code, S. 99. 

Provincial Ineolvenoy Act t¥ of 1020)— 

* -S. 4 (2)—Claims by strangers to 

property oan bs gone into by Civil 
Courts *0 

-S. 10—The finding as to the Judge 

not being satisfied as to the debtor’s 
inability to pay bis debts must be 
arrived at like any other finding of 
fact 800 

* -S: 25—Petition is to bo dismis¬ 

sed only after considering all the 
issues mentioned in the section— 

" Sufficient oause ” for Dot making 
order must be made olear 686 

-S. 25—The finding as to judge 

not being satisfied as to the debtor's 
inability to pay his debts must be 
arrived at like any other finding of 
faot 800 

* -S. 28 (2)—Leave is not neces¬ 

sary for a suit against Official 
Receiver exoept in case of olaims of 
creditors 40 

* -S. 68—' May ’ does not mean 

‘must’—Jurisdiction of Civil Court 
is not barred 40 


Provincial Small Cause Courts Aflt 
(IX of 18B7j— 

-S. 25—Gross errors of law are 

not revisable under S. 115, Civ. Pro. 

Code, though they are revisable 
under S. 25, Sm. C. 0. Aob 691 

-Sch. II, Art. 8—Grazing dues— 

Suit for reopvery of rent of a graz¬ 
ing area is excluded under olauBe 8 557 

*-Soh. II, Art. 35 (ii)—Suit for 

return of thing lent but not returned 
in time is not exoluded 571 

- -Sch. II, Art. 35 (ii)—Suit for 
damages for trees belonging to plain¬ 
tiff and out by defendants is outside 
the oognfzanoe of a Court of Small 
Causes 537 
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Provloolal Small Came Courts l«t- 

Sch. II, Art. 35 (/)—Suit for 
damages—Suit by way of damages 
arising out of the unlawful attach¬ 
ment and sale in execution of the 
plaintiff's property is not oognizable 
by a Court of Small Causes 537 

Sch. II, Art. 42— Mere signing 
mortgagedeed as jointexeoutant does 
not make one joint mortgagor where 
only od6 mortgaged his property 
and the other mortgaged none 797 

Public Gambling Act (III of 1887)- 

-S. 3—Amended Aot I of 1917, 

S. 2—Balls of paper used in Satta 
betting being so manipulated as to 
leave no chance of lo38 to the owner 
are instruments of gaming and 
offence is committed F. B. 338 

-S. 6—Direct evidence of taking 

commission is not neoessary 186 

-S. 6— Legality of warrant—Pre¬ 
sumption as to league and indefi¬ 
nite warrant is not legal 128 

-Amended by U.P. Act (I of 1917)— 

S. 13—Public place inoludes plaoe 
where public are invited to gamble 
though owned by private individual 768 

R 

Railways Act (IX of 1890)— 

-S. 47—Rules under R. 59—Rule 

does not authorise Railway to alter 
contract already made 180 

"-S. 72—Company may limit its 

liability as bailee by special contraot 605 

--S. 72—Consignment at ordinary 

rate—Railway liable for damage to 
goods 254 

-S. 72—Delay in transmission.—If 

risk note does not specially protect 
Railway against delay, notwith¬ 
standing risk note, Railway is liable 
for unreasonable delay in transmis¬ 
sion of goods which it oannot explain 760 

* -S. 72—Endorsee can sue for 

short delivery 574 

-8 72—Liability as bailee conti¬ 
nues till date of delivery of goods to 
consignee 605 

-S. 72—Requires risk note in 

writing—Signing blank form does 
not constitute agreement — No 
witnesses are required 692 

* —8. 72 —Risk Note B—Proof of 

wilful negleot was held sufficient 
from oiroumsbanoes 177 
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Railways lot— 

-S. 72—Risk note B—" Robbery”' 

is synonymous with " theft ”_ 

Claim based on wilful negleot fails 
on proof of theft from running train 621 

-S. 72—Risk Note form B— 

Damages for delay are not exempt- 

ed 3 

——S. 72— Risk Note form B— 

Loss ’—Burden of proof is on 
Railway where there is short delivery 7 
S. 72—Risk Note form B—No 
I03S of complete paobages—Com¬ 
pany is not liable for damages to 
package though due to its wilful 

* negleot 605 

'-S. 77—Delivery not given for 

more than 6 months—Section ap¬ 
plies 617 

* -S. 77—Risk Note form B.—The 

Railway Company is protected by 
Risk Note form B, even where the 
loss is due to their negligence unless 
the los3 is of a oomplete consign¬ 
ment or of one or more complete 
paobages 521 

-S. 101—Omitting to see that the 

points are set right is negligent 
omission endangering human safety 438 

Record of Rights— 

-Entries in reoord of rights pre¬ 
pared in Basti and Gorakhpur 
settlements—Speoial weight to be 
given but they are not conclusive 449 

Redemption — 

-Right of—See T. P. Act. 8. 91. 

Registration — 

00 ~—Due registration.—When con¬ 
sideration money in deed is a little 
over stated, to safeguard purchaser 
from pre-emption with the result 
that vendor refuses to affix her 
thumb impression below the regis¬ 
tration endorsement but the docu¬ 
ment has been presented for 
registration by the purchaser who 
has signed below the registration 
endorsement as required by S. 52 
of the Registration Aot, the docu¬ 
ment is duly registered and passes 
good title to purchaser 938 

Registration Act (III of 1877)— 

00 8- 2, Cl, 7 —Kabuliat is treated 

a9 lease only for registration—It is 
not a lease for all purposes 514 
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Registration Aet (XYI of 1908) 

_.g, 17—Unregistered deed though 

not oapable of passing title is yet 
admissible for collateral purposes 

_S. 17—Where petition of compro¬ 
mise filed in Court is tbe ODly 
evidence of title to property worth 
more than Rs. 100, registration is 
necessary 

_g, 17—Where there is executory 

contract like compromise by un¬ 
registered deed transferring property 
it oan’t be enforced bub mutual 
arrangement carried out must be 
enforoed 

* -S. 17 (1)—Will reoiting a sum 

of money more than Rs. 100 to have 
been written off in consideration of 
transfer of immoveable property is 
oompulsorily registrable 

* -S. 28—Aotual real title of mort¬ 

gagor doe9 not affect the question of 
validity—Intention of parties to 
defraud is neoessary 

-S. 28—Fraud on registration.— 

Obiter—The inclusion in sale-deed 
of item of property merely for tbe 
sake of registration does not amount 
to fraud on registration where the 
transferor is entitled to transfer it 

-S. 28—Fraud on registration— 

The inclusion in sale-deed of proper¬ 
ty wbioh the parties intended to be 
transferred but of which possession 
was hot taken by vendee does not 
amoant to fraud on registration and 
does not render it invalid simply 
beoause the deed which inoludes 
other items of property is registered 
in the office of tbe Sub-Registrar 
having jurisdiction over the place in 
whioh the former item of property 
is situated 

00 -S. 28—Non-existence of any 

property within tbe jurisdiction of 
the Sub-Registrar invalidates re¬ 
gistration even in absence of fraud 

* by mortgagee 

B. 32—General power to execute 

\ document inoludes power to present 
for registration 

32—Presentation is a question 
of faot requiring no formality 
7"~?* 33—Handing over the 

deed to Sub-Registrar by husband 
and asking the Sub-Registrar to go 
to pardauashin Indy’s bouse does 
not amount to presentation 


837 


842 


826 


277 

473 


897 



373 

148 

799 

799 


Reglitratlon Act— 

* _S. 49—An unregistered compro¬ 

mise of an offence compounded with 
the permission of the Criminal Court 
by wbioh some rooms belonging to 
tbe aconeed were treated as belong¬ 
ing to the complainant and were 
given in exobange for tbe rooms 
belonging to the aooused, does not 
pass title to tbe oomplainant 

-S. 49—Deed aoted upon but not 

registered is binding on parties 
aoting np to ib 

* -S. 49—Dooument useful as ad¬ 

mission—Requires no registration 

-S. 49—Petition of compromise 

filed in court being tbe only evidence 
of title to property worth more than 
Rs. 100, registration is necessary 

-S. 49—Unregistered deed though 

nob capable of passing title is yet 
admissible for collateral purposes 

-g, 49—Where there is executory 

contract like compromise by unre¬ 
gistered deed transferring property 
it oan’t be enforoed but mutual 
arrangement carried out must be 
enforoed 


396 

772 

304 

842 

837 


82G 


Rea Judicata— 

- See Civ. Pro. Code, S. 11. 

Restitution of Conjugal Rights — 

-Cruelty—Where an order for 

maintenance had to be executed by 
imprisonment of tbe husband who 
had alleged wife’s unobastity. Held 
there is reasonable apprehension of 
bodily injury if sbe returns to her 
husband 391 


Reviilon— 


-Civil— See Civ. Pro. Codb, 

S. 115. 

-Criminal— See Crim. Pro. Code, 

S. 439. 

RiikNote- 

*-Form B—Company may limit 

its liability as bailee by speoial 
oontraob 605 

S 

Balt Tax Act (XII of 1SBD— 


: -Ss. 15, 18 and 118-S. 15 

applies in the oase o( authorised 
place—3. 18 in the case of an 
unauthorised place—Non-oompli- 
anoa with S. 118 renders search 
irregular 437’ 

Stcond Appeal— e 

—See Cnr. Pro. Godb, S. 100. 
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Secondary Evidence of Doocmenta— 

- See Evidbnce Act, S. 63. 

Sentence— 

oo-In oases of murder by ignorant 

peasants who are misled by 
misrepresentations and promise of 
millennium sentence of transporta¬ 
tion for life is sufficient 233 

Set off— 

-Claim for— See Civ. Pro. Code, 

0. 8, R. 6 

Sir Land— 

-Ex-proprietary tenant can aban¬ 
don ex-proprietary rights after their 
accrual 737 

-Sale, effect of.—A vendor holding 

sir land becomes an ex-proprietary 
tenant of the entire proprietary 
body and not merely of his vendee 507 
Specific Performance— . 

00 -If valuer through fraud or mis¬ 

take undervalues property agreed to 
be sold at his valuation, no decree 
oan be passed 360 

* -Vendor having no title to sell— 

Speoifio performance oannot be 
granted 167 

Speolfio Relief Act (I of 1877)— 

* -S. 12—Presumption.— S. 12 

raises a presumption that compensa¬ 
tion would not be adequate and the 
party alleging that it is adequate 
must make out a case to that effeot 529 

-S. 21—"Adequate."—In S. 21 the 

word “ adequate ” means adequate 
appearing to the Court for some 
reason found as a fact and stated by 
the Court in spite of the plaint¬ 
iff’s opinion that it is inadequate 529 

* -S. 27—Contraot of pre-emption 

can be enforced against representa¬ 
tives—Case-law discussed 400 

* -8. 42—Further relief of refund 

or perpetual injunction not being 
claimed, suit is not tenable 652 

-S. 52—Injunction is in Court's 

discretion 724 

Bpea Socceiilools— 

- See T. P. ACT, S. 6 (a). 

Stamp Aot (II of 1899; — 

* -Art. 53—Definition—Receiving 

back one's own money which was 
recovered from one by the Police 
and returned by the Magistrate does 
not require a stamp 678 


Subrogation— 

- See also T. P. Act, S. 101. 

-A person who is not entitled so 

redeem but who pays the mortgage 
money and gets into possession of 
the property does not thereby 
acquire the rights and liabilities of 
the mortgagee 834 

Sabstltated Security— 

* -Dootrine does not apply in favour 

of strangers 65 

Sacceaalon Certificate Act (VII of 1889)— 

-Ss. 19. 26—Civil P. C„ S. 141 

does not apply to the Aot except so 
far as Se. 19 and 26 make it applic¬ 
able 376 

Salt— 

-Valuation should be fair—Defen¬ 
dant, when first exoessive valuation 
came to his notice, should at onoe, 
before drafting any written state¬ 
ment apply for order on plaintiff to 
deliver particulars in writing of 
valuation 652 

Saits Valuation Act (VII of 1887)— 

* -S. 8 —Declaratory suit. — The 

relief claimed is that the plaintiff 
should be held to have a right and a 
perpetual injunction should be grant¬ 
ed. The plaint states that for pur¬ 
poses of jurisdiction the suit is valued 
at Rs. 3,038-7 and that a Court-fee 
of Rs. 10 is paid and that relief for 
issue of injunction is valued at 
Rs. 10 and that Court-fee of As, 12 0 
is paid on it. The suit is either for v 
injunction or for declaratory decree 
with consequential relief. In either 
case the Court-fee payable is to be 
calculated aooording to the amount 
at whioh the relief sought is valued. 
Plaintiff in this case, by his own 
statement, has valued the suit and 
the relief at Rs. 3,038-7 and Rs. 10 
and is liable for Court-fee aooording 
to this amount. Under S. 8 of - 
Suits Valuation Aot, there must be 
the same valuation for purposes of 
jurisdiction as for Court-fee 597 

T - 

Tori — 

-Contribution.—In oases of joint 

tort-feasors what Court has to see 
is whether there is anything in the 
oiroumstanoes of eaoh oase whioh 
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« 


loti— 

would deprive the plff. of hie right 
according to general equity 
_Joint feasors—Suit for contribu¬ 
tion between tort-feasors is not 
always bad 

Transfer of Property Act (IY of 1682) — 

oo-S. 3 (c)—Maohinery is not 

immoveable property unless it is 
attaohed to the building for perma¬ 
nent beneficial enjoyment of the 
building itself 

-S. 6—Interest of a person's hold- 


857 


857 


ing on whiob he has planted grove 
is transferable 

oo-s. 6 (a)—Contingent iaterest 

can be transferred 

•S. 6 (d)—Void and voidable— 


365 


795 


625 


Option to avoid cannot be trans 
(erred, therefore transferee of a 
person who can avoid cannot avoid 
—3. 14—Contract of pre-emption 
being already recognised does not 
offend against the rule in S. 14— 
Case-law discussed 

•S. 28—Performance of condition 


subsequent wbioh was a defeasance 
olause being impossible, estate 
becomes absolute 

—S. 40—Contraot of pre-emption 
is enforceable against heirs of trans¬ 
feree with notioe—Case-law discus¬ 
sed 

■S. 40—Contractual right of pre 


29 


400 


625 


emption continues against repre¬ 
sentatives and assigns with notice 

* -S. 41 — Certain heirs being 

recorded as full owners a transferee 
is entitled to presume that they are 
sole heirs 

* -S. 41 — Revenue records are 

sufficient data for inquiry 

* -S. 43—Soope—Where the hus¬ 

band exeouted a mortgage on behalf 
of his wife but the authority was 
not proved, a deoree could be passed 
against the estate that he got as 
heir to his wife 

——S. 51—Deed prior to the Aot—In 
oase of mortgage-deed exeouted prior 
,to the coming into foroe of the 
Transfer of Property Aot no question 
of attestation can arise 

. 64—Contraot of sale does not 
oreate interest in immoveable pro¬ 
perty 


400 


657 


394 


63 


362 


92£ 


39( 


Transfer of Property Act— 

-g 54 —Deed aoted upon but not 

registered is binding on parties 
acting up to 

-S. 54 —Unregistered deed though 

nob capable of passing title is yet 
admissible for collateral purposes 

* -S. 54—Vendee under an unregis¬ 

tered deed in possession cannot be 
ousted by vendor without paying the 
vendee the price thereof 

oo-s. 55—Registration Aot, S. 52 

—Passing of title—Consideration 
money inflated.—When the consi¬ 
deration money in the sale-deed is a 
little over-stated, to safeguard the 
purchaser from pre-emption, with 
the result that the vendor refuses to 
affix her thumb-impression below 
the registration endorsement, but 
the document has been presented for 
registratnn by the purchaser who 
has signed below the registration 
endorsement as required by S. 52, 
Registration Act, the dooumeDt is 

• duly registered and it passes a good 
title to the purchaser 

-S. 55 (1) (;)—Express oontraot 

excludes statutory contraot 

-S. 58—Mere signing mortgage- 

deed as joint exeoutant does not 
make one a joint-mortgagor where 
only one mortgaged his property and 
other mortgaged none 

*-S. 58—Mortgage of future oropa 

is enforceable an exeoutory agree¬ 
ment and oraates valid equitable 
charge — But is unavailing against 
a bona fide purchaser without notice 
of prior charge 

--S. 58 (c)—Sale and agreement 

to reoonvey within a certain period 
entered into simultaneously consti¬ 
tute mortgage by conditional sale 

00 -S. 58 (c)—Sale consideration 

being full value of property and 
agreement to reoonvey being in 
favour of one of the vendors no 
mortgage by conditional sale is 
oreated 

-S. 59—Illiterate mortgagor— 

Personally signing by illiterate 
mortgagor is not necessary in oase of 
mortgage exeouted prior to T.P. Aot 

-S. 69—Note by attestor that he 

attested at executant's request 
implies that he did not see execu¬ 
tant sign 


772 

837 

396 


938 

937 

787 

833 

444 

743 

832 

256 
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Transfer of Property Act— 

-S. 59—Unregistered deed though 

not capable of passing title is 
yet admissible for collateral pur¬ 
poses 837 

* -S. 60—If subsequent to a mort¬ 

gage, a oharge was created on the 
same property, and the mortgagor 
bound himself by covenant not to 
redeem first mortgage or transfer 
the property before paying in addi¬ 
tion to the original mortgage amount, 
the further amount borrowed also, 
the property can’t be redeemed by 
paying the amount of the first mort¬ 
gage alone 832 

* -S. 61—If subsequent to a mort¬ 

gage, a charge was created on the 
same property and the mortgagor 
bound himself by covenant not to 
redeem the first mortgage or trans¬ 
fer the property before paying in 
addition to the original mortgage 
amount, the further amount borrow¬ 
ed also, the property can’t be redeem¬ 
ed by paying the amount of the first 
mortgage alone 832 

-S. 63—Mortgagee granting occu- 

panoy rights on receipt of Nazarana 
- Mortgagor is entitled to Nazarana 153 

-S. 67 — Obiter — In decree for 

foreclosure after expiration of period 
of grace property passes to mort¬ 
gagee. In decree for sale the mort¬ 
gagor has still further time even 
after the period of grace till the sale 
is held and afterwards confirmed by 
the Court 818 

-S. 68—Right to personal decree 

is different from right given by 


covenant in deed to recover money 
by sale 

—S. 68—S9otion applies even when 
mortgagee retains possession of part 
of the mortgaged property 
—S. 72—Improvements of ordinary 
convenience are not improvements, 
within the section 

-S. 72—Mortgagee must account 

for profits of and deliver possession 
of plots not mortgaged but presuma¬ 
bly got as mortgagees in possession 

-S. 72—Usufructuary mortgagee 

agreeing to pay malikana is liable for 
non-payment in suit for redemption 
—S. 74—A person who is not en¬ 
titled to redeem the mortgaged pro¬ 
perty but who pays the mortgage 


877 


877 


47 


444 

591 


Transfer of Property Act- 

money and gets into possession of 
the property doesnotthereby acquire 


the rights and liabilities of the mort¬ 
gagee 834 

* -S 76—Interest on surplus usu¬ 

fruct is not payable 881 

-S. 76—Whether arrears of rent 

acorued owing to default of usufruc¬ 
tuary mortgagee is question of law 
and fact 877 

* -S. 82—Scope—In the oase of 

the representative of the mortgagor 
himself no question of contribution 
arises 929 

* -S. 83—Deposit being refused by 

mortgagee—Mortgage is not extin¬ 
guished 26 


-S. 88—New C.P.C.—Preliminary 

decree in mortgage suit being passed 
before and final decree, after new 
Civil Procedure Code, an application 
for execution beyond 12 years 
after date of final decree is barred 
since new Code governed case, final 

, decree only being executable deoree 696 

-S. 91—A person in joint cultiva¬ 
tion of oooupancy holding can 
redeem 147 

-S. 101 —A person who is not 

entitled to redeem the mortgaged 
property but who pays the mort¬ 
gage money and gets into possession 
of the property does not thereby 
acquire the rights and liabilities of 
the mortgagee 834 

00 -S. 105 — Kabuliat though 

accepted by landlord does not create 
title in lessee as a lease would do 514 

-S. 106—Is liable to be overruled 

by custom or contract 726 

-Ss. 106 and 111 ( g )—In suit for 

ejectment denial of landlord's title 
before suit is filed is necessary for 
dispensing with notice 726 

*-S. 120—Esohange is not market 

value of the property given by 
either but the inherent value and 
the convenience of either party 390 

Treapais — 

-Suit for removal of trees and 

possession of land is good within 
12 years 443 

Trespasser— 

-Taoking is allowed even in case of 

an invalid transfer by trespasser 738 
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froitee— 

__ j) e son tort —Definition.—Parson 

j n whom she trust property never 
vested and who was never given 
possession as trustee bat who as 
manager of the property took upon 
himself the position and duties of 
trustee was held to be only trustee 
de son tort 884 

XT 

U. P. Court of Wards Act (IV of 1912)— 

-s. 54—Notice by transferor does 

not help transferee 98 

0. P. Excise Act (1Y of It 10)— 

-S. 60-A—Offence of possessing 

exoisable article except oooaine is 
not summarily triable 675 

-S. 64 (c)—Sale against rules in 

presence of one partner makes the 
other partner criminally liable 101 

-S. 71—Transfer of key of a 

looked box to a friendly co-occupant 
does not divest the owner of bis 
possession 381 

U P. Laod Revenue Act (III of 1901)— 

-Partition--Revenue Courts cannot 

partition buildings bub Civil Courts 
can, in proceedings under Land 
Revenue Aot 854 

-S. 4—Bights of Iambardar to sue 

the oo-sharei's — A Iambardar can 
sue the other co-sharers of the 
village, who hold sir or Khudkasht 
land, for a refund of the whole of the 
>profit wbiob they may have realised 
in eioe83 of their share and not only 
to the extent of the share of the 
Iambardar in suoh excess. S. 165 
of the Agra Tenanoy Act (II of 1901) 
does not exolude the general 
authority, whioh the Iambardar 
possesses to represent his oo-sbarers 


Id suoh a litigation 935 

*-’3. 36—Lambardar alone cannot 

be blamed for not applying for 
assessment 613 

8. 36—Parties oan agree to rent 
not above the legal maximum 944 

" T -88 - 87, 88—Beoorded rent must 
be decreed by Civil Court except 
m case of clerical error 429 

— ”~® 8, H8 and 119—Do not apply 
where plaintiff sues defendant to 
have the latter’s trees on the for¬ 
mer a plot to be removed 160 


U. P. Land Revenue Act— 

-S. 233-K.— A Muhammadan 

tenant-in-common cannot be repre¬ 
sented by another Muhammadan 
tenant-in-common merely because 
their interest are identical 427 

-S. 233-K—Suit for possession of 

plot included in partition proceed¬ 
ings does not lie in Civil Court 682 

-S. 233-K—Suit to challenge 

partition on the ground of fraud is 
not maintainable 879 

U. P. Local Rates Act (I of 191*)— 

-S. 14—Belief claimed being decla¬ 
ration " that imposition of 1874 is 
illegal and invalid as against him¬ 
self." Suit is to set aside assessment 
of rate imposed under Local RateB 
Aot ' 652 

U. P. Municipalities Act (II of 1916)- 

-Bye-laws under Rule 36 (2)— 

Candidate oan withdraw during 
polling 134 

-S. 16 (3) (c)—Words “ Place of 

profit ” do not inolude ordinary 
commercial contract 135 

-Ss. 20 and 22—Presentation to 

.Joint Magistrate in pursuance of 
custom, instead of to the Collector 
is valid. Petition can be made oDly 
by a candidate in whose favour 
rests have been recorded oan apply 
under S. 20—Verification is nob 
neoessary 132 

-S. 23, sub-S. 3—High Court 

oan't revise order under S. 467 by 
Election Commissioner 684 

-S. 47—Complaint— Non-appear- 

auce of complainant does not justify 
dismissal of oomplaint, as under 
this Aot, the Magistrate takes 
cognizance from information recei¬ 
ved and proseoution is not instituted 


upon complaint 528 

-S. 85 (1)—Striking work after 

notice is an offence 188 

*-S. 113—In the oase of publio 

ways only the surfaoe vests in 
municipality and not the soil 599 

-3.128(1), cl. 9—"Carrying on 

a trade ” does not include working 
as a olerk 567 

-Ss. 178 and 214—Alteration in a 

wall is alteration in building 200 

——S. 267—Board can ask for demo¬ 
lition of a structure previously per¬ 
mitted to be built by them 157 
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I). P. Municipalities Act— 

-S. 326—Waiver—Plea of want of 

notice under S. 326 oan be waived 467 

V 

Voidable Transfer. 

*-Transferee of a person who 

could avoid oannot avoid 29 

W 

Wajlb nl-arz. 

-Is prima facie evidence of custom 

but may record oontract about some 
matters—Incidents of custom may 
be proved by production of wajib- 
ul-arz or external evidence 753 

-The fact that it oontains many 

provisions relating to matters of 
oontraot does not prevent its being 
treated also as record of oustom 274 

-Abadi — Construction — Qassabs 

are not Sbeikhs and therefore they 
cannot claim rights of transfer 
given to Sheikhs 509 

-Construction—Wajib-ul-arz re¬ 
cording oustom of pre emption can 
be interpreted to confer right of pre¬ 
emption as between members of 
different categories of pre-emptors 
inter se in the absence of provision 
to the contrary 753 

-Evidentiary value—Presumption 

as to its being a record of oustom 
may be rebutted 123 

-Inclusion of matters not pos¬ 
sibly or properly tbe subjeot of 
custom renders clause invalid as 
reoord of oustom in regard to any 
of tbe matters of whioh it forms 
part 753 

-Pre-emption — Foreclosure of 

mortgage is not sale F.B. 324 

—Pre-emption—Right of redemp¬ 
tion given to a stranger cannot be a 
reoord of custom F B. 321 


Wajib-nl-arz— 

-Presumption of oustom of pre¬ 
emption raised by entry in a 
wajib-ul-arz is not rebutted by the 
circumstance that more than 100 
years ago the villages were owned 
by a single proprietor 869' 

Wakf- 

-Constructions raised on wakf 

land—Suit by some members of 
publio for demolition, lies 850 

Whipping Act (IY of 1909)- 

-S. 5—Whipping is in lieu of any 

any other punishment 455 

Will— 

'-Performance of condition subse¬ 

quent whioh was a defeasance clause 
being impossible, estate becomes 
absolute 625 

Word*— 

- Eissedaran shikmi —Hissedaran 

sbikmi means oo-sharqjs in tbe same 
kbata, the kbata being a smaller 
sub-di vision of a patti 375 

Workmen’s Breach of Oontract Act 
iXIII of 1859)- 

-An offence under S. 2 is tria¬ 
ble by a Seoond Class Magistrate 616 

Workmen’s Breach of Oontract (Amended) 

Act (XII of 1920)- 

-Complaint should be brought 

within 3 months from the neglect 
to perform oontraot 616 

-Offenoe under S. 2 of the Act of 

1859.—On conviotion for an offence 
under S. 2 of the old Act of 1859 
some period of grace the length of 
the period being determined by the 
Magistrate in his discretion should 
be allowed to the accused for the 
repayment. 616 

'-S. 4—New contraot in place of 

old one—No oash advance for the 
seoond time—Contract is valid 143 
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Khudaijat-ul-Kubra v. Amina Khatun ... 250 

Kirtarath Gir v. Mathura Prasad Ram ... 924 
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# 1924 ALLAHABAD 1 

WaLSH, j. 

(On Difference Between Lind- 
8ay and Daniels, JJ.J 
Abdul Wahid Khan— Applicant 


Ab lullah Khan —Opposite Party* 
Criminal Ref. No 159 of 1923, D/- 
21st May 1923 from the order on re¬ 
ference by the S. J., Azaragarh D/-7th 
March, 1923. 


Criminal P. C. % 8*183—Civil dispute invol¬ 
ved-Magistrate has jurisdiction to refuse to in - 
terfere—Public wap—Dedication to public must 
be proved. 

8. 133 is quite plain. The Magistrate must 
4e»l w*th an allege! "public** way even though 
it is disputed. These summary powers were 
primarily intended to be exercised in caae 9 
where there was no question that the way was 
one vested in the public, and when that ques¬ 
tion is seriously disputed, and its de ision be¬ 
comes a difficult matter of mixed fact and law, 
a Magistrate clear’y has jurisdiction to exercise 
his discretion bv declining to decide it, and 

partiea a Civil Court. 28 All. 98, 
diw. 1932 Cal. 59=49 Cal. 683 K. B., Ref. 

Private property cannot be converted into 
publio merely beoauee it looks as though it 
ought to be and because to do so would be 
convenient to a seotion of the public who have 
enjoyed permissible user over it. [P. 7 C. 1J 

M. J. Banerjee and Iqbal Ahmed— 
for Applicant. 

P. L. Banerjee— for Opposite Party. 

Lindsay, J.— [29-3-1923]. The facts 
which have led up to thi? reference 
are set out in the order of my learned 
colleague and I need not repeat them. 


. The _ recommendation of the 8 
ions Judge is baaed upon two groun 
j.** 1 , 6 magistrate should he 
J”*®? ™ hand and should have 
»Sf e ? artie8 t0 tbe oivil Coi 
, f °V nd ^at a bona fi le a 
iS® 1dls P nte »»' to title h 
r* between the parties: a 
E924 A—1 & 2 


2 . that on the merits the order of the 
magistrate was not a proper order 
inasmuch as it had not been proved 
that the way in question was a public 
way. As to the first of these grounds 
we are both agreed that the magis¬ 
trate’s order cannot be discharged be¬ 
cause he failed to send the parties to 
the civil Court. The ruling in Emperor 
v. Dost Muhamma I (l) cannot be accept¬ 
ed as a correct exposition of the law. 

On the merits, however, I am of 
opinion that the magistrate’s order is 
not proper and I would therefore 
accept the recommendation of the 
learned Sessions Judge. 

With regard to the argument that 
this is not a case for the exercise 
of our revisional jurisdiction all I 
desire to say is that the discretion 
we have to interfere ought to be exer¬ 
cised in all cases where an attempt 
is made to abuse the process of the 
Court so as to pi event parties from 
resorting to the criminal Courts to 
compel a decision regarding matters 
which properly lie within the cogni¬ 
zance of the citil Courts. 

The present case constitutes to my 
mind an attempt of this nature and I 
therefore feel at liberty to scrutinise 
the evidence so as to ascertain whe¬ 
ther the complainant has proved that 
the way in question is a public way. 

We are not concerned here with 
any ro id made unde' statutory powers 
or vest, d in any public or local autho¬ 
rity. W e are dealing with an unmetal¬ 
led path or track which skirts two 
sides of a village situated in the 
environs of the town of Azamgarh. 
The parties to the case are co-sharers 
in the village whose shares have been 
divided by p artition. Their houseB 

(1) [1905] 8 All. 08-(1905) A.W.N. 
202—2 A.LJ. 599—2 Cr.L.J. 517. 
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are adjacent and abut on the disputed 
way. In order to show that this way 
is a public way it must be proved that 
it has been dedicated to the public 
generally. A dedication to a limited 
section of the public is void and of 
no avail. 

Such general dedication has to be 
inferred from the conduct of the 
owners of the soil and from uninter¬ 
rupted u>er of the way by the general 
public. 

So far as the conduct of the owners 
is concerned we have the admitted fact 
that when partition of the village was 
carried out the soil over which this 
way passes was divided between the 
co-sharers without any reservation of 
a right of passage for the public. 
The complainant himself was allotted 
one of the portions of this land (plot 
No. 320) and it is difficult in the cir¬ 
cumstances to’see how he can be heard 
to say that he has dedicated a right 
of passage to the general public. Nor 
indeed did he make any such allega¬ 
tion in the complaint which he lodged 
in the magistrate’s Court. In this he 
described the way as follows 
“ A kachcha road by which all the 
tenants (riaya) and we ourselves 
(meaning, I presume, the Zamindars) 
have always been passing on foot or 
mounted and which is used for pass¬ 
ing to and from by the parda ladies 
( masturat) belonging to families which 
live in that quarter.” 

That in my opinion is not a descrip¬ 
tion of a road used by the public, but 
of one which is used by the tenants 
and residents of the village. 

In his deposition before the Court 
the complainant improved on this des¬ 
cription and said the road had bean 
used by the public for 30 or 35 years. 
In answer to the Court he spoke of it 
as being used by people of the town 
and people from outside when they 
came to visit him at his house. 

The oral evidence in the case is in 
my opinion vague and unconvincing 
and does not establish user of this 
road by the general public. Some of 
the evidence is clearly that of parti¬ 
san witnesses and may be disregarded. 

The patwari who speaks of the way 
being public has been in that office 
for only four or five years though he 
speaks of having known the locality 


for a longer period. He admits that 
in the settlement record the land is 
recorded as fallow or waste land 
( bnnjnr ) and that there is no village 
map or record showing the existence 
of a public right of way. 

I place no reliance on the testimony 
of the two tenants Naresh and Sada- 
phal. 

Then there is the evidence of 
Roshan Khan a veterinary surgeon 
who has beer, in practice in Azamgarh 
for 11 years. This evidence is very 
contious and the sum and substance 
of it is that he uses the road when he 
goes to visit the “ Babus" (*, e. the 
zamindars). He speaks of it as being 
the main way to go to the complain¬ 
ant’s house. He also speaks of visit¬ 
ing the house of one Muhammad 
Idris and using this road for the pur¬ 
pose. We are told that this gentle¬ 
man is or was a Deputy Collector 
who occupied a house in the village. 

The last witness is the Secretary to 
the Municipality, who says he has 
visited Sidhari and driven over the 
road in an ekka or four-wheeled carri¬ 
age. His cross-examination suggests 
that he has little occasion to visit the 
village and that he only goes there 
to visit the Babus (?. e. the zamindars) 

Such is the evidence produced for 
the complainant The evidence for 
the opposite party is of little value 
with the exception of that of a parti¬ 
tion amin, who carried out the parti¬ 
tion of the village. He had before 
him at the time of giving his evi¬ 
dence the partition map and record 
and he proves that the land in dispute 
(No. 320) was divided among the co¬ 
sharers as banjar and that there was 
no record of its being used as a public 
way. He states definitely that there 
were only two roads (rastas) viz Nos: 
79 and 152. He speaks of a path ex¬ 
isting over No, 320 but he does not 
“peak of that being treated by the 
parties as a public path. 

On this review of the evidence I 
am definitely of opinion that there 
was no reliable proof before the 
magistrate that any public right of 
way had arisen over the land in ques¬ 
tion by dedication to the general 
public. Indeed the magistrate seems 
to have had doubts in the matter to 
Judge from the following native 
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remark which occurs in his judgment. 
Dealing with the fact that the land 
(No. 320) was recorded as banjar at 
the time of partition he says :— 

-l This may be no wonder as every 
one might have thought of utilising 
his share of the village paths in other 
ways when opportunity arose so they 
were better shown as banjar lands.” 

It appears to me that the fact that 
there is no record in the settlement 
or village papers of any public right 
of way over this land and the further 
fact that the land was dealt with at 
partition in a manner quite inconsis¬ 
tent with the existence of any such 
right definitely refute the case put 
forward on behalf of the complainant 
and dispose of the evidence which 
was led in support of it. 

We have here no case of a com¬ 


plaint made by one of the general 
public alleging the violation of a 
public right of way. The complain¬ 
ant is a zarnindar: the opposite party 
is also a .-,o-sharer in the village and 
the complainant’s neighbour, and 
everything about the case suggests 
the conclusion that what was brought 
before the Court was nothing more 
than a squabble about a private right 
of way. Disputes of this nature are 
not to be decided in the criminal 
Courts. 


For the above reasons I hold tha 
the Session’s Judge’s recommendatio 
should be accepted and the order c 
the magistrate discharged. 

. Daniels, J.—This is a reference b 
the learned Sessions Judge of Azan 
garhon an application by Abdul Wahi 
Khan asking this Court to set aside i 
revision an order passed against th 
applicant under S. 137 Cr. P- C. Th 
order relates to an alleged kutch 
road in the village of Sidhari dose t 
Azamgarh connecting the Muhan 
madabad and the Ghazipur roads an 

passing close to the houses ofth 
parties. 

On a conditional order being mad 
against the applicant under S. 133 Ci 

f- £ a PP.eared to . show caus 
againktnt and pleaded r 

^Firstly, that the- drain in questio 

did 8 J&Sjfo 8lxtben years old an 

any inconvenience t 

sdbohdly, that'the* poi 
tocfh of t^|l§g«ed. road- ovef which i 


had been built was his private property 
(it was undoubtedly assigned to him 
at a partition in 1912) and that there 
was no public right of way over it. The 
learned Sessions Judge was of opinion 
that the moment a bona fide dispute as 
to title was raised by the defendant 
the jurisdiction of the Magistrate was 
ousted and the Magistrate was bound 
to stop the proceedings and to refer 
the parties to a civil suit. That view 
is supported by a ruling of a Judge of 
this Court in Emperor v. Dost Mnham. 
mod, (1). That rulinghas recently been 
dissented from by a Full Bench of the 
Calcutta High Court in Ram Sayar 
Manual v- Alek Naskar (2) and 
in our opinion it is incorrect. No 
such limitation on the jurisdiction of 
the Magistrate is to be found in the 
language of the Code. On objection 
being taken by the defendant under 
S. 135 ( b ) the Magistrate was entitled 
to decide, whether his conditional 
order was reasonable and proper or 
not, that is to say, he had to decide 
whether the defendant had unlawfully 
obstructed a way which is or may be 
lawfully used by the public- 
Although he considered that the 
learned Magistrate had no jurisdiction 
to decide the point the learned Ses¬ 
sions Judge went on to consider the 
case on the merits, and has held that 
the Magistrate came to a wrong con¬ 
clusion on the evidence and that there 
was no public right of way over the 
land in dispute. The principles by 
which this Court is guided in cases of 
revision are well established and it 
would not be necessary to refer to 
them but they have been to some 
extent questioned in the course of the 
argument. A High Court undoubtedly 
has jurisdiction to entertain a revision 
on grounds of fact, but it is equally 
well established that this power 
should be very sparingly exercised. 
I here is a well-marked distinction 
between an application in revision 
and an appeal. It would be futile for 
the legislature to grant the right of 
appeal in some oases and to withhold 
it in others if the High Court, under 
the guise of a revision were to allow 


(2) 1922 Cal. 59-49 Cal. 682-35 
C.L. J. 247-26 C.W.N. 442n*23 Cr. 
v ;. L.J. 353-67 I.C. 177 (F.B.) 
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conclusions of fact based on evidence 
to be canvassed and attacked on the 
footing of an appeal. Broadly speak¬ 
ing, the rule is that the High Court 
will only entertain a revision on facts 
where either there is no evidence to 
support the finding or where the find¬ 
ing arrived at is perverse or such as 
no reasonable man could have arrived 
at on the evidence produced. The 
case law on the subject is collected in 
Sohoni’s Criminal Procedure Code, 
but the gist of the matter was admi¬ 
rably put by Piggott,J. in Ahsan Ullah 
Khan v. Mansukh Ram (3) at page 405: 

“ The revisional jurisdiction of this 
Court can always be exercised in 
order to prevent a gross and palpable 
failure of justice. At the same time 
it should not be so exercised as to 
make one portion of the Code of 
Criminal Procedure conflict with an¬ 
other, as would be the case were this 
Court to permit the practice to grow 
up of invoking its interference in 
revision so as to give a right of appeal 
where such right is definitely excluded 
by other provisions of the Code of 
Criminal Procedure.” 

In this respect there is no difference 
between a reference and a revision. 
A person invoking the revisional 
jurisdiction of the Court is bound 
according to the practice of the Court 
to apply first to the Sessions Judge or 
District Magistrate. If the latter 
considers that a case for revision is 
made out he reports the matter to the 
High Court under S. 438 Criminal 
Procedure Code with a view to the 
High Court exercising its revisional 
powers under S 439. If the Sessions 
Judge or District Magistrate consi¬ 
ders that the application should not 
be entertained he rejects it leaving 
the aggrieved party to apply to the 
High Court direct. S. 439 makes no 
distinction between the two cases. 

The Magistrate has used in the 
course of his order some loose ex¬ 
pressions which are criticised by 
the learned Sessions Judge, but his 
substantial finding is that “It can¬ 
not but be concluded that these 
bavjat portions of No. 320 (the plot 
in dispute) were recorded all through 

(3) (1914] 36 All. 403-12 a.L.J. 
511—15 Cr. L.J- 598-25 I.C. 350. 


as public passages and not private 
and reserved.” Naturally a village 
by-road of this kind would only be 
used by persons living in the vil¬ 
lage or by persons having occasion 
to visit the village, but the Magis¬ 
trate does distinctly find that there 
is a public right of way over 
the road in question which has been 
obstructed by the defendant. The 
defendant’s plea that the drain had 
been in existence for twelve or 
fifteen years has been found to be. 
and undoubtedly was, false. The 
parties who are next door neigh¬ 
bours and near relations, have fal¬ 
len out, and the drain has been re¬ 
cently dug for the express purpose 
of blocking the right of way which 
previously existed. The oral evidence 
strongly supports the conclusion at 
which the Magistrate has arrived. 
Apart from the complainant him¬ 
self and witness Sadaphal Singh 
who may be attacked as having had 
some litigation with the defendant’s 
mother, who state respectively that 
the road in question is used by 
people carrying dead bodies to the 
burning ghat and by ekkas, tumtums 
and carts, the complainant has call¬ 
ed the patwari of the village, the 
secretary of the Municipal Board, 
and a veterinary assistant. The pat- 
wari distinctly deposes that the road 
is a public way used by people 
generally and by ekkas and carri¬ 
ages and that he has seen it so 
used during the last thirty or thirty- 
five years. 

The Secretary of the Municipal 
Board describes it as a kutcha road 
connecting the Ghazipur and the 
Muhammadabad pucka roads, and 
states that he has often passed 
over it in an ekka or hackney car¬ 
riage either to go to the house of 
the complainant or the house of 
another man named Abdul Aziz 
Khan, these being the only houses 
in the village which he happens to 
have occasion to visit This witness 
is a man of position who is not 
likely to have given false evidence, 
and the mere fact that he visited 
the complainant’s house i« no rea¬ 
son for rejecting his evidence as 
false. M. Roshan Khan the veteri¬ 
nary assistant, Azamgarh, gives 
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similar evidence and says that he 
has used the road not only to visit 
the complainant but to visit the 
bangalow of Munshi Muhammad Idris 
who is said to be a Deputy Col¬ 
lector living at Sidhari. The evidence 
called for the defence does not re¬ 
but this case ; indeed it contains 
a good deal to support it. These 
witnesses put forward the false 
story of the drain having been in 
existence for ten or fifteen years 
but the very first witness admits 
that all the Babus, i. e. the zemin¬ 
dars, and other persons go via that 
path. In fact the main burden of 
his evidence was that the drain was 
old and did not constitute an ob¬ 
struction. The defendant has in fact 
not relied on his oral evidence in 
this Court. He relies entirely on 
the fact that the plot in suit was 
not shown as road but as waste 
land at the settlement, and that it 
was divided between the different 
co-sharers at the partition. The 
former fact is not conclusive, and 
as to the latter the amin who car¬ 
ried out the partition has been cal¬ 
led and he deposes that all the 
public paths of the village were 
divided up between the co-sharers 
at the partition. It appears to me 
therefore that this is emphatically 
not . a case in which this Court 
would be justified in interfering in 
revision on the facts and I would 
reject the application. 


[The Case was then laid up for 
opinion of a third Judge when the 
following judgment was delivered.] 


Walsh, J.— In this case a Magisti 
on the complaint of one Abdul 
Khan, has ordered his neighbour 
Abdul Wahid to remove a nuisance 
wit, a drain dug in an alleged pul 
road in front of the latter’s house 
as to obstruct the passage of 
public and of the complainant. •] 
order was made under S. 133 of 
criminal Procedure Code. An appli 

W m r ® vision w » s made to 
Sessions Court of Azamgarh. r 

fn «nK 8 / Udge being of °Pmion t 
nnnn u°. e there was no evidei 

that tw h i* oould properl y be h 

v ha ?t l^ Wa u S a publio way, ■ 
v that it was an abuse of the procesi 


the Court to attempt to put the 
powers under this section in motion at 
all, referred the matter to the High 
Court. Mr. Justice Daniels, before 
whom it came, referred it to a Bench 
of two Judges; in due course, it came 
before Mr. Justice Lindsay and 
Mr. Justice Daniels, and a difference 
of opinion has arisen both as to 
whether it could properly be held on 
the evidence to be a public road, and 
further, whether, assuming the view of 
the Magistrate to be erroneous, it was 
not a merely debateable question of 
fact with the decision of which this 
Court ought not, following the well 
established principles, to refuse to 
interfere. 

In my opinion, there is, upon the 
evidence no real controversy of faot 
at all, except in so far as the question 
whether an inference of prior dedica¬ 
tion to be drawn from an admitted 
state of facts, may be said to be itself 
a question of fact. It is, perhaps, 
more properly described as a mixed 
question of fact and law. It will, 
therefore, be convenient 10 set out the 
history of this way as disclosed by the 
evidence. 

The way is kachcha. It has never 
been properly made up, and it has 
certainly never been repaired by any 
public authority, even if any kind of 
casual repair has ever been done to it. 
It forms a kind of irregular or tortuous 
base to a triangle, the sides of which 
consist of two pakka roads which may 
be described as main roads, and which 
are undoubtedly roads vested in the 
district authority. The appex of the 
triangle is formed by the junction of 
these two main roads where they 
intersect at right angles. It might be 
described as a short cut or loop, con¬ 
necting these two roads, and cutting 
off the two sides of the triangle- But 
its construction, and course, as well 
as the absenoe of any work of repair 
to it by the road authority, all show 
that it was not brought into existence 
to serve this purpose. It passes the 
houses of the complainant and defend¬ 
ant who were formerly oo-sharers. It 
clearly came into existenoe as a 
village by-road or path, for the use 
and benefit of the persons owning, or 
occupying, or wishing to visit the 
houses and lands which it feeds. The 
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uncontradicted evidence, for example, 
that of a Secretary to a Municipal 
Board, and of a Veterinary Surgeon, 
shows that it has been used in¬ 
differently by members of the public 
visiting the places or persons abutting 
on the road, without objection, though 
this user must in the nature of things 
have been quite casual and intermit¬ 
tent. This sort of user is a common 
incident in the case of all private 
roads which serve some purpose other 
than purposes exclusively those of the 
owner, who would not be likely to 
interfere, even if he knew of it, if it 
did not injuriously affect his own 
interests and it certainly cannot, 
suo motu, be treated as a ground for 
converting a private way, if it is one, 
into a public way. The patwari has 
known and used this road for many 
years, and is quite satisfied that it is 
public. But it would be unreasonable 
to expect, in the case of such an 
obvious local convenience, the use of 
which created no nuisance, a village 
owner, to make himself generally 
unpopular by interference with every 
isolated user of this kind or with user 
by villagers. It is equally true that 
if he wished to interfere, he might 
find the labour of doing so a greater 
burden than the maintenance of his 
right was worth, and so be persuaded 
to let the latter go, and throw the 
road definitely open to the public by 
a tacit dedication. In England land- 
owners were very fond of doing this 
in order to throw the burden of repair 
on to the rates, until the Highways 
Act of 1835 intervened, and prevented 
automatic dedication without certain 
formalities, which included the con¬ 
sent of the road authority and their 
right to require the road to be pro¬ 
perly made up first. 

It therefore becomes material to 
inquire when, and in what way, the 
act of dedication, other than that to be 
inferred from subsequent permissive 
user is said to have taken place, and 
what evidence of it is to be found in the 
documents. It is to be observed that 
originally, before partition, the land 
was held jointly by co-sharers. This 
fact makes the necessity of inquiring 
when the dedication was made all the 
more material. It was admitted in 
argument before me that it could not 
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be suggested that it had been made 
since the partition. But one co-sharer 
of an undivided share cannot dedicate 
to the public a way over the common 
estate without the consent of his co- 
owners. The act must be the concerted 
act, at one given moment, of all the 
joint owners. It is odd that the com¬ 
plainant himself, who must be taken 
to be either one of the original dedica¬ 
tors, or the successor-in-title, did not 
venture to assist the Court in this 
matter by explaining how it happened. 
Indeed the language of his complaint 
indicated (though it would be unduly 
hard to infer much from this fact) that 
he regarded the way as appurtenant 
to his own residence, and the user as 
mainly for those who came there. 
Neither the judgment of the Magis¬ 
trate, nor that of Mr. Justice Daniels, 
contains any finding as to the actual 
dedication. The truth is, that not 
only is there no evidence of a joint 
dedication but that such evidence as 
there is, is inconsistent with it. At 
the settlement in 1901 the plot or soil 
over which the way passes was des¬ 
cribed as “waste" or “fallow’’, and 
not as "rasta". By the partition in 
1910 all village paths remained joint, 
and were allotted to those who had 
jointly held the lands over which such 
ways passed. This was a just and al¬ 
most inevitable proceeding, and in the 
absence of clear evidence of a prior 
dedication is really fatal to this claim. 
I come therefore, to the conclusion 
that, upon the admitted and uncontra¬ 
dicted facts of the case as presented in 
evidence by both sides (disregarding 
the foolish and dishonest allegation 
by the defence that the drain itself 
was old) a Judge would have to dirept 
a jury that there was no evidence 
upon which they could find that there 
had ever been a dedication, and that a 
finding in the affirmative would really 
be perverse. 

As to the question of jurisdiction 
my brothers are agreed, and perhaps 
it does not fall to me to express any 
opinion. But the whole case is before 
me, and I will merely content myself 
with saying that I agree that the 
Magistrate had jurisdiction. The 
fallacy in Emperor v. Dost Mohammad 
(1) lies in the confusion between juris¬ 
diction and discretion, which latter 
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Railways Act, S. 72 —Risk note for ■. 8— 

„ aa --- , . „ c ‘Loss’—Burden of proof. 

open by the Full Bench in Rain a g In c ^ ge of gbort delivery the defendant 
Mandal v. Alek Naskar (4). l ne sec- Railway mus t prove loss of the goods, and it 
+inn is nuite plain. The Magistrate is on!y after they have proved this that the 

must deal with an alleged “public” plaintiff can be required to prove that the 
must deal witu J- ^ J o ut 1 0S8 was due to a cause for which the railway 

way even though it is disputed. But would be liable. (45 B 1201.1923 

it is obvious that these summary All. 426, ref.) The word‘loss'means loss by 
powers were primarily intended to be the ra nway company and not loss to the 
exercised in cases where there was no plaintiff. IP- < C. P. 8 C. 1] 

question that the way was one vested p. Zutshi— for Applicants, 

in the public, and when that question ^ q y a ish —for Opposite Party, 
is seriously disputed, and its decision 

becomes a difficult matter of mixed Judgment.— This revision «Lise> a 
fact and law, a Magistrate clearly has question of the liability of a railway 
jurisdiction to exercise his discretion company in respect of goods con- 
by declining to decide it, and sending signed under risk note B. .In this 
(the parties to a Civil Court. It is im- form of risk note the consignor in 
possible to peruse the judgment of the view of reduced rate of freight agrees 
Magistrate in this case without rea- to hold the railway, 
lizing that he failed to appreciate the “Harmless and free from all res- 
principles of law underlying a contro- ponsibility for any loss, destruction, 
hrersy of this kind. You cannot con- or deterioration of, or damage to- 
vert private property into public the said consignment, from any 
merely because it looks as though it cause whatever except for the loss 
ought to be, and because to do so would of a complete consignment or of one 

be convenient to a section of the pub- or more complete packages.-• •• 

lie who have enjoyed permissive user due either to the wilful neglect of the 
over it, and I agree with the Sessions railway administration or to theft by 
Judge that the Magistrate ought in or to the wilful neglect of its servants 
this case to have declined to decide it.(with a further proviso) 


Finally, I hold that in finding that 
this was a public way the Magistrate 
misdirected himself, and did so with¬ 
out any evidence to justify such a 
finding ; that the complaint, whatever 
trespass the act committed upon the 
complainant’s joint rights over the 
private way may have amounted to, 
which is a matter for a Civil Court, 
was an abuse of S. 133 of the Criminal 
Erocedure Code ; that the reference 
must be accepted, and the whole pro* 
oeedings set aside. 

Reference accepted. 
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that wilful neglect shall not be held 
to include fire, robbery from a run¬ 
ning train or any other unforeseen 
event or accident”. 

126 bags of sugar were consigned to 
the plaintiff under a risk note in this 
form. On taking delivery the number 
was found to be short by three bags. 
The plaint alleges that in consequence 
of this short delivery the plaintiffs 
have suffered loss to the amount 
claimed. In defence the railway com¬ 
pany set up the risk note and they 
further alleged that in this case the 
loss of the bags was due to theft frpm 
a running train. It has been held 
that in this connection the terms 
robbery and theft are equivalent (45 
All. 56). The case was tried in the 
Small Cause Court. The view of the 
learned Judge of the Court below was 
that as the Plaintiff did not allege in 
his plaint that the goods were lost but 
merely that he had not received 
them,. it lay on the defendants to 
prove loss of the goods, and it was 
only after they had proved tfiis.that 
the plaintiff oould be required; to prove 
that the loss was due to a cause for 
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lwhich the railway company would be 
'liable. In support of this view the 
learned Judge relies on the case of 
Ghelabhai v. E. I. Ry. Co. (1) though 
the learned Judge prefers to cite the 
case from some volume of private 
reports The same view was taken 
by Lindsay, J. in Secretary of State v. 
Jiwan (2) in a case in which a con¬ 
signment of food had rotted owing to 
delay in transit and the plaintiff had 
suffered loss in consequence. The 
delay was found to be due to the 
wilful neglect of the railway com¬ 
pany. The goods were consigned 
under risk note B as in the present 
case. The risk note gave the railway 
absolute protection in respect of 
damage to the goods. It did not pro¬ 
tect them against loss if the loss was 
due to the wilful neglect of their 
servants. The learned Judge held 
that “loss" meant loss by the railway 
company and not loss to the plaintiff. 
On this view the plaintiff is entitled 


on the arrival of the train at its des¬ 
tination. In the English case it 
is specifically stated in the last para¬ 
graph of Lord Wren bury's judgment 
that the plaintiff alleged the loss of 
the goods. The argument turned on 
whether wilful negligence could be 
assumed from the mere fact of non¬ 
delivery. Moreover, the protection 
given to the railway was in wider 
terras and included dday or detention. 

For the above reasons I am unable 
to accept this revision which I ac¬ 
cordingly dismiss with costs. 

Application dismissed. 
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to a decree in the present case. In 
that case the plaintiffs were suing 
for something which was prima facie 
within the protection afforded by the 
risk note, namely, damage to the 
goods. Therefore in the absence of 
proof of loss the suit failed. Here 
the plaintiffs are suing for something 
which is prima facie outside the pro¬ 
tection afforded by the note, namely, 
breach of the contract to deliver. In 
the absence of evidence of loss the 
plaintiff is entitled to succeed. No 
doubt a different view has been taken 
by the Punjab High Court (Hill, 
Sawyers & Co. v. Secretary of State (3) 
but the Subordinate Judge was bound 
to follow the rulings of this Court. 

Reliance is placed by the respon¬ 
dent on E. I. Ry. v. Nathmal (4) and 
Smith v. G. W. Ry. Co. (5). In both 
these cases the loss of the goods was 
admitted by the plaintiffs. In the 
former oase the goods were missing 

(1) [1921J 45 Bom. 1201—23 Bom.L.R. 

. 525—63 I.C. 241. 

(2) 1923 All. 426—45 AIL 380— 
21 A.L.J. 220-71 I.C. 609. 

(3) [192112 Lah. 133-3 Lah.L.J. 297— 
611 C. 926 (F.B.) 

(4) [19171 39 All. 418—15 A.L.J. 321— 
39 I.C. 130. 

(5) [19221 1 AC. 178. 


Firm Gope Krishna Kashi Prasad — 
Plaintiffs—Respondents. 

Civ- Rev. No. 32 of 1923, D/-19th 
April 1923 from the Sm. C. C..J-, 
Ghazipur, D/-30th November, 1922. 

Railways Act, S. 72 — Risk Note form B — 
Delay. 

Damage suffered by the consignor owing to 
delay during transit entitles him to sue the 
company for damages. Risk note B does not 
protoct the company in suoh cases 20 A. 
L. J. 973 and 192? All. 426. Dist. 1934 All. 7 = 
45 All. 530, Ref. [P. 9 C. 11 

B. K Moolcerjee— for Appellants. 

S. N. Verma— for Opposite Party. 

Judgment.—This is a revision 
directed against an order of the Small 
Cause Court and raises a question of 
the liability of the Railway Company 
under risk note B. The goods in 
question were consigned from Tari- 
ghat near Ghazipore on the E. I. Ry- 
to Manbhum on 26th January 1922. 
The goods were not lost nor were 
they destroyed but the Railway Coy. 
took five months to convey them and 
they did not reach their destination 
until 25th June 1922. The delay was 
unquestionably unreasonable. The 
trial Court finds that owing to this 
delay damage was suffered by the 
plaintiff quite independently of any 
deterioration of the goods. The ghee 
was in fact sent with a view to a 
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marriage which had already taken 
place before the consignment was 
received. The risk note B under 
which the goods were despatched 
protected the Railway Coy. from any 
olaim for damages due to the loss, 
destruction or deterioration of the 
goods or for damage to the consign¬ 
ment except in certain speeded 
jcases. On the finding of fact of the 
Court below the cause of action in 
this case was not due to any of the 
special events against whioh the 
Railway is protected by the risk note. 
It was therefore outside the protec¬ 
tion afforded by the note and the 
cases in Ram Kishun Ram v. N. W. Ry. 
Co. (1) and Secretary of State v. Jiwan 
1(2) are distinguishable. The case is 
jsomewhat similar to E. I. Rly■ Co. v. 
\Kishin Lai (3) recently decided by me. 
On the finding of fact of the Court 
below the revision cannot succeed and 
I accordingly dismiss it with costs. 

A ground that the damages were 
wrongly assessed was taken in the 
grounds of revision but was not 
argued and I cannot therefore take 
notice of it. 

Application rejected . 

(1) 1923 All. 122-20 A. L. J. 973. 

(2) 1923 All. 426-45 All. 380— 

21 A.L.J. 220-71 I. C. 609. 

(3) 1924 All. 7-45 All. 530-21 A. L. 

J. 438-73 I.C. 986. 
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Ryves, J. 

Maqsud Hussain and another— Ap¬ 
plicants 

v 


O. W. Dillon —for Applicants. 
TheAsstt. Govt. Advocate—tor the 
Crown. 

Judgment.—Maqsud Husain and 
Musammat Allahbandi were convict¬ 
ed by a Magistrate of the fir«t class 
under S. 297 of the Indian Penal 
Code. Their appeal was rejected by 
the learned Sessions Judge and they 
have come here in revision. The 
facts found are as follows :— 

In muhalla Kal in the town of 
Sambhal there is a mosque, now 
somewhat dilapidated, which was 
built by the father of Khan Bahadur 
Khan the chief witness in the case. 
On the night of the 11th October last 
which was the chehlum, there were 
illuminations in this muhalla. Khan 
Bahadur Khan was one of the persons 
who had organised these illumina¬ 
tions and at about 11 O’clock that 
night he was about to enter the 
mosque to say his evening prayers 
when in consequence of information 
given to him by some boys he went 
back to the illuminations and fetohed 
three other Muhamedans and entered 
the mosque. There they found 
Muqsud Husain and Musammat Al¬ 
lahbandi lying on a cot having 
sexual connection. The witnesses 
ran up and seized them both and 
dragged them outside. A number of 
Muhamedans at once came up and 
were so horrified at the desecration 
of the mosque that they handled the 
accused somewhat roughly. These 
are the facts found and they are 
amply borne out by the evidence. 
The learned Counsel for the ap¬ 
plicants raises two points (1). That 
no trespass ha9 been proved against 
the accused within the meaning of 


Emperor— Opposite Party. 

Cr. Rev. No. 56 of 1923. D/-llth 
April 1923 from the S. J., Moradabad, 
D,-22nd December, 1922. 


Poual Code, S. S97—Trespass — Meaning— 
tawig sexual connection in a mosque. 

The word trespass in the section must be 
* nit * original meaning and there ii 
roatriotthe meaning of the 
any ' n i ur 7 or ofieno done 
A entry upon Property. 18 

^here A waa found 
j£ Tl ?* ,03raal intercourse with a 

iS?; ^ h on D W8re h ^ d ^ iltj 


IP. 9 O 8. 


the seotion. 

He argues that the word “trespass" 
in that section must have the same 
meaning as criminal trespass in other 
parts of the Code. As long ago as 
1896 it was held by a learned Judge of 
this Court in Queen Empress v. Subhan 
(1) that the word trespass 1 in thel 
seotion must be taken y in its! 
original meaning and as a word] 
whioh oovered any injury orl 
offence done and to oouple it withl 

(1) [1896] 18 All. 395. 
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entry upon property. That decision 
has remained unchallenged for 27 
years. It was quoted with approval 
in Emperor v Ram Prasad (2) by a 
Divisional Bench of this Court and 
the same view seems to have been 
Jaken by a Bench of the Madras 
High Court In re Ratna Mudali (3). 
In my opinion this argument there¬ 
fore fails. 

The second argument put forward 
is that what really happened was that 
the accused and the woman had gone 
into the mosque solely with the in¬ 
tention of looking at the illumina¬ 
tions and had taken the cot with 
them merely to sit on it when under 
a moment of impulse they miscon¬ 
ducted themselves, and that there¬ 
fore, there was no intent within the 
meaning of the section. I do not 
propose even to consider this argu¬ 
ment because it is based only on the 
ingenuity of Counsel and is not sup¬ 
ported by any evidence and is in fact 
flatly contradicted b.v the statements 
of the accused themselves and their 
evidence. According to them they 
were not inside the mosque at all. 
There was no cot and there was no 
misconduct. The conviction there¬ 
fore in my opinion was right and 
the sentence appropriate. I reject 
the application. 

Application dismissed. 


(2) 11911] 33 All. 773-8 A.LJ. 927— 

12 Cr. L. J. 532—12 I. C. 300. 

(3) [1887] 10 Mad 126. 
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Mears, C. J. and Banerji, J. 

Barn Mai— Plaintiff—Appellant. 

V. 

Sander LA — Defendant— Respon¬ 
dent. 

L. P- A. No. 128 of 1921, D/-9th 
February 1923, from the Judgment of 
Stuart, J. D/- 13th July 1921. 

Civil P. C . S. 11 —Decision in previous mit 
when res judicata. 

Even though the property in dispute in the 
previous suit does not comprise the whole of 
the property in dispute in the subsequent suit 
but the question of plaintiffs title is identical 
and is decided in that suit the same question 
cannot be raised and decided in subsequent 
suit. [P 10 C 2) 


1924 Allahabad 

S. X. Sen -for Appellant. 

M. L. Agarwala and P. L. Banerji— 
for Respondent- 

Banerji,J.-The question in this case 
is whether a previous decision opera¬ 
tes as res judicata under the provi¬ 
sions of section 11 of the Code of 
Civil Procedure. The plaintiff claims 
certain property by virtue of a sale 
deed, dated 29th of July 1917. Before 
the institution of the present suit the 
defendant had brought a suit in the 
Revenue Court to eject the plaintiff 
from 5 plots out of the property 
comprised in the sale deed, on the 
allegation that the plaintiff was the 
tenant of the defendant. Ir. that suit 
the plaintiff claimed proprietary title 
in respect of that property by virtue 
of the sale deed, which is the basis of 
the present claim in this suit. The 
Revenue Court, upon that plea being 
raised, could have adopted one of two 
courses. It might have referred the 
parties to the Civil Court, or it might 
have constituted itself a Civil Court 
and tried the question itself. It did 
not refer the parties to the Civil Court 
and must be deemed to have elected 
to try the question of title. Its deci¬ 
sion was adverse to the present plain¬ 
tiff, who was defendant in the pre* 
vioussuit, and the Court held that the 
plaintiff had failed to prove the 
proprietary right set up by him. In 
the present suit the plaintiff claims 
not only the plots which were in dis¬ 
pute in the suit in the Revenue Court 
but also other plots. It has been held 
that the present claim is barred by 
reason of the decision in the previous 
suit. The decision in that suit must 
be deemed to be the decision of a 
Civil Court. It is true that the pro¬ 
perty in dispute in the previous suit 
did not comprise the whole of the 
property now in dispute but the ques¬ 
tion of the plaintiff’s title to both 
descriptions of property is identical 
and must be deemed to have been 
decided in that suit. The decision 
negatived the title, and therefore the 
issue as to the title must be deemed 
to have been decided in the previous 
suit. As we have stated above the 
Court in the previous suit was by 
reason of the action taken by it 
equivalent to a Civil Court which 
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could have tried the subsequent suit. 
The title of the plaintiff was the 
matter in issue in the previous suit 
and having been once decided against 
the plaintiff, it cannot be raised and 
decided in this subsequent suit. In 
this view this appeal is not sustain¬ 
able and is dismissed with costs. 

Appeal dismissed. 
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STUART AND SULAIMAN, JJ. 
Mohan Lal— Defendant—Appellant. 

v. 

Prasadi Lal and another- Plaintiffs- 
Respondents. 


pleas raised in defence by the con¬ 
testing defendant Mohan Lal were (1) 
that the money was advanced by him 
alone and he was the sole mortgagee, 
the other names having been entered 
only fictitiously, and (2) that in any 
case the plaintiffs were entitled to sell 
only half of the mortgaged property. 

The Court of first instance came to 
the conclusion that the plaintiffs had 
a share in the mortgagee rights, and 
held that out of the mortgage money 
amounting fco Rs. 500 the plaintiffs 
had contributed two sums of Rs. 75 
and Rs. 87-8-0, and it gave them a 
decree for these two sums plus in¬ 
terest, but directed that the amount 
be realized by sale of the entire mort¬ 
gaged property. This decree has 


S. A. No. 771 of 1921, D/- 4th July 
1922 from the D. J., Meerut, D/- 3rd 
February, 1921. 

Mortgage-Suit for sale of half the property- 
One of the mortgagees a part owner. 

Ordinarily the* acquisition of a share in thi- 
equity of redemption by one only of several 
Imortgagees does not necessarily break up the 
integrity of the mortgage so as to entitle a 
mortgagor, interested in only a fractional part 
of the property, to redeem his share on pay. 
ment of a proportionate amount. But when the 
mortgagees sue for only half the mortgage 
money they must be deemed to have practically 
admitted that something has happened whioh 
has had the effect of satisfying half the mort¬ 
gage amount, and therefore it would be highly 
inequitable to allow the plaintiffs to throw the 
burden of their share of the mortgage money 
on the whole property. They will be allowed 
to sell only a proportionate part of the pro¬ 
perty- IP. 11 C. 2P. 12 C. 1] 

U. S, Bajpai —for Appellant. 

S. N. Gupta— for Respondents. 

Judgment.—This is a defendant’s 
appeal arising out of a suit for sale 
on the basis of a mortgage deed, 
dated the' 21st of September, 1910, 
uexecuted by defendants Nos. 1 and 2 
'tand the father *of defendant No. 3 

2“ faV T ° f P1 «ntiff No- 1, the 
father of Plaintiff No. 2, and Mohan 

g* 1 * defendant No. 4. The plaintiffs’ 
icase was that they were entitled to 
th ® mortgage money while 
was the owner of the 
no but as Mo han Lal had pur- 

tim?' 6 ? th ® 8n - tire equifcy of r edemp- 

of- a simple mone* 
8ued t0 recover only half 

\entirSS m0 ? ey by 8ale of the 
entire aSmcfotgaged property. The 


been affirmed on appeal. 

The defendant has come up in 
second appeal to this Court and two 
main points are urged. The first is 
that the sum of Rs. 75 paid by the 
plaintiffs was included in the sum of 
Rs. 87-8-0 referred to in the written 
statement. This contention has no 
force. The sum of Rs. 75 has been 
proved to the satisfaction of both the 
Courts below to have been paid by the 
plaintiffs direct to Musammat Man- 
bhari, a previous creditor mentioned 
in the deed, whereas Rs. 87-8-0 is an 
item which is found to have been paid 
to Mohan Lal, defendant, himself to¬ 
wards the bond in suit. 

The seoond point raised is as to the 
plaintiffs’ right to sell the whole mort¬ 
gaged property. 

Now, it may be that in order to 
effact a merger the two rights must 
be co-extensive in some share, howso¬ 
ever small, though one be higher than 
the other, and that ordinarily the 
acquisition of a share in the equity of 
redemption by one only of several 
mortgagees does not necessarily break 
up the integrity of the mortgage so 
as to entitle a mortgagor, interested 
in only a fractional part of property, 
to redeem his share on payment of a 
proportionate amount. In such cases 
the other mortgagees, who have 
Deither expressly nor by implication 
agreed to the breaking up of the in¬ 
tegrity, may successfully resist the 
claim. But that point does not arise 
in the present case which stands on 
quite a different footing. Here the 
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plaintiffs, in suing for only half the 
mortgage money have practically ad¬ 
mitted that something has happened 
which has had the etfect of satisfying 
half the mortgage amount. It would 
be highly inequitable to allow the 
plaintiffs to throw the burden of their 
share of the mortgage money on the 
whole property for it may very well 
place the defendant in a very much 
worse position than he might have 
been in but for the auction purchase. 
Had the plaintiffs treated the mort¬ 
gage as being still intact and sued for 
the whole sura, impleading Mohan 
Lol merely as a representative of the 
mortgagors, and agreed to share with 
Mohan Lai either the sale proceeds 
or the property purchased in execu¬ 
tion of the mortgage decree, the case 
might have been different. But to 
permit the plaintiffs to sell the whole 
property in order to realize simply 
their share of the mortgage money 
would be grossly unjust, as it may 
possibly result in Mohan Lai's losing 
his share of the mortgage money 
as well as the mortgaged property. 
The plaintiffs by suing for only their 
share of the mortgage money must be 
deemed to have admitted that the 
balance of the mortgage money has 
been satisfied by the acquisition of a 
proportionate share of the mortgaged 
property. 

We are therefore distinctly of opini¬ 
on that in the circumstances of this 
case the plaintiffs should be given a 
decree to recover their share of the 
mortgage money as against a pro¬ 
portionate part of the mortgaged pro¬ 
perty only, which comes to Rs. 162-8-0/ 
Rs. 500=13/40. 

We accordingly allow the appeal 
and modify the decree of the Courts 
below, directing that the amount de¬ 
creed be realized by sale of only 13/40 
of the mortgaged properties. A fresh 
decree under order 34, rule 4, will be 
prepared. We extend the time for 
payment up to six months from this 
date. 

Appeal allowed. 
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LINDSaY AMD SULAIMAN. JJ. 

BansiJhar anJ others— Plaintiffs— 
Appellants. 

• v. 

Bobu Lal and others— Defendants— 
Respondents. 

F. A. No. 304 of 1920, D/-2nd July 
1923, from the decree of the Sub. J., 
Farrukhabad, D/- 3lst July, 1920. 

Contract Act, S, 8*—Neio contract — State¬ 
ment of pleader does not give rise to. 

While a suit was pending ,he pleader for the 
defendant stated that if tbc plaintiff presented 
probate or Letters of Administration or succes¬ 
sion certificate the defendants would have no 
objection to pay him the amount in dispute with 
interest thereon for six months. 

Held : that the Pleader who made the state¬ 
ment had no general or speoial authority from 
the defendant which would entit'e him to enter 
into a contract on their behalf to pay a time- 
barred debt and therefore this statement waa 
not a Dew contract within 6. 25 (3) so as to 
give rise to a fresh cause of action, especially 
when there is LOtbing whatever to show that 
the record of the statement made by the 
pleader was signed by the pleader or by any 
other agent. [P 15 C 1] 

O. Agarwala and U. S. Bajpai —for 
Appellants. 

K. N. Katju and H. K. Kaul —for 
Respondents. 

Lindsay, J.—The suit out of whioh 
this appeal has arisen was brought to 
recover a sum of Rs. 17,000/- odd, the 
defendants in the case being Babu Lal 
and Kishun Gopal sons of Kedar Nath. 
These defendants apparently are the 
owners of the firm called “Babu Lal 
and Kedar Nath" carrying on business 
atCawnpore. The firm has become 
insolvent and the estate of the defen¬ 
dants is now represented by the Offi¬ 
cial Receiver. 

The plaintiffs in the suit are the 
descendants of one Bhawani Shanker 
who died on the 12th of Frbruary 1912. 
This man Bhawani Shanker owned a 
business at Farrukhabad which was 
carried on in the name of Mahanand 
Ram Bhawani Shanker. 

On the 27th or 28th of December, 19H 
Bhawani Shanker sent certain Hundis 
to the defendant firm at Cawnpore 
for realisation and credit to his ac¬ 
count. 

It is stated that the directions to the 
defendant firm were that the money 
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should be treated as a fixed deposit 
payable six months after date. 

On the 8th of February 1912 Bha- 
wani Shanker wrote a letter to the 
defendant firm with respect to this 
deposit. He directed the defendants to 
open a fresh account in his name and 
to credit him with a sum of Rs.12,000/- 
and in his letter he stated that this 
sum was to be applied for the purpose 
of educating five boys of his commu¬ 
nity to enable them to pass the LL. B. 
and Pleadership examination of the 
High Court. 

This letter was received by the do- 
fondant firm and was answered by a 
letter dated the 9th February 1912 
whioh is to be found at paga 1 of the 
supplemental book A. 

Four days after he wrote this letter 
Bhawani Shanker died. After this, 
certain claims were presented to the 


plaintiff, Mohan Lal had failed to 
obtain a succession certificate. This 
order dismissing the suit was confirm¬ 
ed in appeal by this Court. 

At the time the suit brought by 
Mohan Lal was pending in the Court 
of the subordinate Judge proceedings 
were going on in the Court of the 
District Judge for the purpose of ob¬ 
taining a succession certificate. For 
one reason or another this certificate 
was not obtained till the month of 
December 1913. Mohan Lal has since 
died and now we have the present 
suit instituted on the 27th January 
1920. 

We hare to deal here with two pleas 
which were raised in defence. One 
was that the money held by the defen¬ 
dant firm was trust money which 
Bhawani Shanker had made over for 
the purpose specified in his letter of 


defendant firm in respect of this 
money and one of the claimants was 
Mohan Lal who apparently had suc¬ 
ceeded to the business of Bhawani 
Shanker of Farrukhabad. 

The defendant firm having these 
several claims made against it refused 
to pay until one or other of the claim¬ 
ants had established bis title to the 


money. 

The result of all this was that a suit 
was filed on the 29th June 1915 by 
Mohan Lal against the defendant firm 
claiming this money. 

That suit was resisted on several 
-grounds- One of the pleas in defence 
taken was that the money was trust 
money and that the plaintiff Mohan 
Lal could not recover it. Another 
plea was a plea of limitation. 

In the oourse of the trial cf that 
-suit a certain statement was made on 
behalf of the defendant firm by the 
pleader who was engaged to conduct 
"the defence. 

*be 23rd November 1915 while 
the suit was still pending the pleader 
•tor the defendants stated that if the 
Plaintiff Mohan Lal presented pro- 
ate or Letters of Administration or a 
succession oertifioate the defendants 
would have no objection to pay him 

SL!« Bnt , in di9 P ute with interest 
■thereon for six months. 

tha 1ho * eTer dismissed by 

Tamw5Sfi ate Judge on the 27th 
January .4916. • on the ground that thi 


the 8th February 1912. It was plead¬ 
ed that the present plaintiffs had no 
right to have the money. The other 
plea taken was that the suit was bar¬ 
red by time. 

The learned subordinate Judge was 
of opinion that the suit was not 
barred by limitation. On the other 
hand he was of opinion that the money 
had been dedicated in trust for the 
purposes specified in the letter of Bha- 
wani Shanker which he wrote in the 
month of February 1912. The result 
of the proceedings in the Court below 
was that the suit was dismissed. 

In appeal two points are raised be¬ 
fore us. It is argued on behalf of the 
plaintiffs appellants that the Court 
below was wrong in holding that a 
trust had been created and that the 
plaintiffs were not entitled to the sum 
in dispute. On the other han i the 
learned Advocate who represents the 
Official Receiver supports the judg¬ 
ment of the Court below on the 
ground that the suit was barred by 
limitation. 

We will deal with this latter point 
first. 

On the face of it the suit as a suit 
for recovery of money whioh was de¬ 
posited in December 1911 and whioh 
was payable in June 1912 is time- 
barred but the plaintiffs olaim to be 
suing on a fresh oause of aotion ari¬ 
sing out of what took plaoe in the ear¬ 
lier suit on the 23rd of November 1915 
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The plaintiffs founded their cause of 
action upon the statement made by 
the pleader for the defendant firm in 
that earlier case, the statement to 
which we have already referred. It 
was not pleaded that anything con¬ 
tained in this statement amounted to 
an acknowledgment which would ex¬ 
tend the period of limitation. Obvi¬ 
ously no such plea could be taken for 
the statement, whatever it amounted 
to, was made after the period of limi¬ 
tation had expired. 

But what the plaintiffs say is this. 
They contend that the statement made 
by the pleader on the 23rd November 
1915 gave rise to a new contract under 
S. 25 of the Indian Contract Act. 

Under the section in question a pro¬ 
mise made in writing and signed by 
th-> person to be charged therewith or 
by his agent generally or specially 
authorised in that behalf, to pay 
wholly or in part a debt of which the 
creditor might have enforced payment 
but for the law of limitation is a valid 
and binding contract. 

And so it is argued that when the 
pleader stated that the defendant firm 
had no objection to pay the money 
claimed to the plaintiffs if the plain¬ 
tiffs succeeded in getting Probate or 
Letters of Administration or a Succes¬ 
sion Certificate, a fresh contract was 
entered into and it is further argued 
that a suit on this contract is within 
time on the ground that the promise 
was conditional upon the plaintiffs 
obtaining a succession certificate. As 
that certificate was not obtained till 
the month of December 1918 it was 
argued that this suit instituted in 
January 1920 was within limitation. 

In our opinion the judgment of the 
subordinate Judge on this issue is er¬ 
roneous. 

In order to establish a valid con¬ 
tract under S. 25 of the Contract Act 
it is necessary to show that a promise 
was made in writing and that this 
writing was signed by the person to be 
charged therewith or was signed by 
his agent generally or specially autho¬ 
rised in that behalf. 

It is argued for the respondents in 
the first place that there is no proof 
on the record that the pleader who 
made this statement was either gene¬ 
rally or specially, authorised to repre- 
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sent the defendants for the purpose 
of making a fresh contract under S. 25. 
We have here to notice what happen¬ 
ed in the Court of the Subordinate 
Judge in the earlier suit. We have 
already mentioned that the defen¬ 
dants’ pleader made the statement 
upon which the plaintiffs now rely on 
the 23rd of November 1915. 

On the 17th January 1916 the defend¬ 
ants presented a petition in Court 
repudiating the statement which had 
been made on their behalf. It was 
stated in this petition that one Salik 
Ram the general attorney gave cer¬ 
tain instructions to the pleader who 
was conducting the defence and that 
he had given these instructions with¬ 
out any authority. It was stated 
clearly in this petition that the defen¬ 
dant firm had not relinquished any of 
the pleas which they had raised in 
their written statment of defence. An 
affidavit was put in support of this 
application. 

The subordinate Judge at that time 
dealt with this application in his 
order of 37th January 1916 which is 
printed at page 33 of the paper book 
He rejected the petition saying that 
the Vakil had not exceeded his autho¬ 
rity inasmuch as he was “competent 
to abandon any issue or plea.’’ 

As the case stands we have no 
proof at all that the pleader,who made 
the statement relied upon, had any 
general or special authority from the 
defendant firm which would entitle 
him to enter into a contract on their 
behalf to pay a time-barred debt. 
The pleader’s authority was confined 
to the conduct of the case and the 
subordinate Judge rightly observed 
that he was competent to abandon 
any issue or plea. All that his state¬ 
ment amounted to was that if dur¬ 
ing the pendency of the suit the plain¬ 
tiff Mohan Lai obtained a succession 
certificate the defendants were 
ready to submit to a decree for the 
amount claimed together with interest 
foi six months. We have already 
mentioned that the suit was dismiss¬ 
ed a couple of months later on the 
ground that-the plaintiff had failed to 
take out a succession certificate. We 
cannot therefore treat this statement 
as showing in any way that the 
pleader who made, it had authority 
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to bind the defendant firm by a fresh 
contract under S. 25 of the Contract 
Act. 

Another point which had to be 
noticed is this. In order that a 
valid contract* may be con¬ 
stituted under S. 25 (3) of the Con¬ 
tract Act it is necessary that the 
statement should be in writing and 
should be signed by the person to be 
charged therewith or by his agent 
generally or specially authorised. 
There is nothing whatever before us 
to show that the record of the state¬ 
ment made by the pleader on the 23rd 
November 1915 was signed by the 
pleader or by any other agent. All 
we have got before us is a certified 
copy of an entry which we take to 
have been written on the order sheet 
recording the statement made by the 
pleader. There is nothing whatever 
to show that this statement is signed 
by anybody except perhaps the sub¬ 
ordinate Judge who is responsible for 
initialling the entries on the order- 
sheet. This matter seems to have 
escaped the notice of the learned sub¬ 
ordinate judge and we think there¬ 
fore that he was wrong in holding 
that the statement made by the 
pleader on the 23rd November 1915 
gave rise to a new contract and to a 
fresh cause of action. 

This being so, the plaintiffs can 
only fall back upon tho original cause 
of action and as we have already 
pointed out a suit on that cause of 
action is long time-barred. 


In this view of the case it is not 
necessary for us to discuss the other 
question, namely, whether there was 
good dedication of this fund to trust 
purposes and we therefore abstain 
from saying anything beyond this, 

ihfrv J’ * h , at Dr ‘ Kat]U who represents 
the Official Receiver admits that this 

firm* 8 h0 W ^ trust by the defen- 

Jn5li I®therefore is that the 

costs inSmr afa * 18 dismissed with 

this court fees ° n 

__ Appeal dismissed. 

n •• • - 


a. i 
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Mears, C J. and Piggott, J. 

Sham Behari Lai and others— Plain¬ 
tiffs—Appellants. 

v. 

Musammat Ram Kali —Defendant— 
Respondent. 

F. A. No. 354 of 1920, D/- 12th June, 
1921 from the decree of the Sub. J. 
Shahjahanpur, D/-17th January 1920. 

Hindu Law — Succession — Stridhan — Dau¬ 
ghter inheriting stridhan takes a limited 
estate—Benares School. 

A female taking property by inheritance 
from her mother, does not take it as her own 
stridhan, but takes it with a limited estate, 
with the reverter after her death to the heirs 
of her ‘predecessors i. e., the mother. 25 A 
476 P.C.Foll,38 M. 1 and 17 C.911 Ref. [P.15 0.21 

Gulzari Lai , J. B. Lai and 
S. P. Sinha —for Appellants. 

B. R. Dave and U. S. Bajpai —for 
Respondent. 

Piggott, J.—This was a claim to 
certain property by inheritance. It 
was at one time the stridhan property 
of Musammat Sahodra, and descend¬ 
ed after Sahodra’s death to Musam¬ 
mat Ram Piari, her daughter. Ram 
Piari is now dead and the defendant in 
possession is Ram Kali, daughter of 
Ram Piari. The plaintiffs are the 
sons of one Ganga Din, who was a 
son of Musammat Sadodra. As the 
trial Court has rightly remarked, it is 
now quite settled law that Musammat 
Ram Piari, taking this property by 
inheritance from her mother, did not 
take it as her own stridhan, that she 
took it with a limited estate, with the 
reverter after her death to the heirs 
of her predecessor. 

The question for dedermination 
then is whether the defendant 
Musammat Ram Kali, as the dau¬ 
ghter’s daughter of Musammat Saho¬ 
dra, is a nearer heir to Musammat 
Sahodra thah the two plaintiffs who 
are the son’s son of that lady. 

On behalf of the respondent it is 
contended that, under the Mitakshara 
school of law, there can be but one 
answer to this question, and that the 
daughter’s daughter has the prefer¬ 
ence. In principle two other High 
■Cburts have undoubtedly affirmed the 
.view that, in such a case as the pre¬ 
sent,-we hfcve to look to the stridhan 
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heirs of the female in whose hands 
the property was held as stridhan , 
vide Subramanian Chetti v. Arunache- 
lam chetty (1) and Huri Dayal Singh 
Sarmana v. Grish Chunder Mu kerjee (2) 
Morevover, in the case of Sheo 
Pertab Bahailur Singh v. The Allaha¬ 
bad Bank (3) there is a very signifi¬ 
cant remark by their Lordships of the 
Privy Council inserted as a comment 
upon a dictum of the learned Judges 
of this Court who dealt with the same 
litigation at an earlier stage. Their 
Lordships had to deal with property 
which had been the stridhan of a lady 
named Kailash Kunwar and had 
passed from that lady to her daughter, 
Janki Kunwar. The main question 
which they had to deLrmine was 
whether Janki Kunwar took that pro¬ 
perty from her mother with a limited 
estate, or whether the property itself- 
remained stridhan in the hands of 
Janki Kunwar. Incicently however 
their Lordships discussed the question 
of the devolution of the property after 
Jangi Kunwar’s death, and they 
quote a dictum of the learned Judges 
of this Court, to the effect that when 
Janki Kunwar died childless the suc¬ 
cession necessarily went to the heirs 
of her father". After quoting 
this remark their Lordships add, 
‘‘presumably as the stri than heirs 
of her mother in the absence 
of lineal heirs of the latter . It 
seems to U3 quite clear from this 
passage that if their Lordships had 
to determine the devolution of the 
property then in suit upon the death 
of Janki Kunwar they would have 
looked for the stridhan heir of her 
mother Kailash Kunwar, and enquired 
who those heirs would be according to 
the school of law to which the parties 
in that litigation were subject. If these 
were the only authorities before us the 
point would seem almost too clear for 
argument. A certain difficulty has 
been created by an argument strongly 
pressed upon us by the learned counsel 
for the appellants, based upon the 
decision of their Lordships of the 


(1) [1905] 24 Mad. I. (F. B.) 

12) [1890] 17 Cal. 911. 

(3) [1903] 25 All 476-30 I. A. 29- 
5 Bom L. R. 833—13 M. L. J. 
S36—7C. W.N.840 (P. C.) 


Privy Council in Sheo Shanker Lai v. 
Debi Sahai (4). The main question 
which their Lordships then had to 
decide was whether property inherited 
by a female from her mother was or 
was not stridhan in the hands of the 
female who so inherited it. That ques¬ 
tion, as we have already noticed, they 
answered in the negative. At page 
471 of the report their Lordships say, 
“the precise question therefore ari¬ 
sing for decision is whether, under 
the Hindu law of the Benares school, 
property which a woman has taken by 
inheritance from a female is her 
stridhan in such a sense that on her 
death it passes to her stridhan heirs in 
the female line to the exclusion of 
males”. That was the only question 
really determined in the judgment. 

It must however be admitted that the 
defendants in that litigation were 
setting up, by way of jus-tertii the 
rights of a daughter of the female who 
had received the property in suit by 
inheritance, and therefore a daughter’s 
daughter of the female who last held 
that property as stridhan with full 
rights of ownership over the same. 
Their Lordships decided the case 
against the alleged jus tertii of this 
daughter’s daughter. The learned 
Judges of the Madras High Court in 
the case which we have already refer- • 
red to [Subrumaniam v. Arunachalam 
(l)]discussing this point, assumed that 
the decision in Sheo Shanker Lai v. 
Dcbi Sahai (4) proceeded upon a very 
limited pleadinsr. They assumed that 
the right set up by way of a jus tertii 
was the right of the daughter as such 
and that nothing was ever pleaded, 
and nothing was ever decided, about 
the rights of that same female as a 
daughter’s daughter. Mr. Mayne on 
the other hand in his Commentary on 
the Hindu law states, with full know¬ 
ledge of the facts, for he had himself 
argued the case before their Lordships 
of the Privy Council, that as a matter 
of fact the difficulty suggested above 
was brought to the notice of their 
Lordships, but was met by himself in 
argument by a plea based upon a 
suggested differentiation in the line 


(4) [1903] 25 All. 468-30 I. A. 202—5 
Bom. L. R. 828-7 C.W.N- 831— 
13 M.L.J. 330—8 Sar. 465 (P. C) 
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of-descent between different kinds of 
stridhan property. It seems sufficient 
for us to say that the judgment ot 
their Lordships of the Privy Council 
in Sheo Shanker Lai v. Debt Sahai (4) 
is really'silent on the particular issue 
which we have now to determine. 
The question which their Lordships 
set out to decide we have already 
quoted from the judgment itself and 
the decision of that question does not 
determine the appeal before the Court. 
The further question raised regarding 
the result of the appeal in the case of 
Sheo Shanker Lai v. Debi Sahai (4) 
may be applicable either on the lines 
suggested by the learned Judges of 
the Madras High Court, or on the 
basis of the settlement made by Mr. 
J. B. Mayne in his commentary. We 
do not think that the arguments 
based upon the decision in this case 
can be allowed to outweigh the consi¬ 
dered opinion expressed upon the 
same point in the case immediately 
following, that of Sheo Partab Baha¬ 
dur Singh v. The Allahabad Bank (3) 
or that we ought, on the grounds 
taken by the learned counsel in sup¬ 
port of the appeal, to dissent from the 
opinions of the learned Judges of the 
Madras and of the Calcutta Higli 
Courts in the cases we have already 
quoted. In our opinion therefore the 
decision of the trial Court was right: 
and we dismiss this appeal with costs 
including fees on the higher scale. 

Appeal dismissed. 
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Mears, c. J. anp Piggott, J. 

Gauri’ Shankar and others —Defen 

dants—Appellants. 


v. 


1 M ? nki Kunwar —Plaintiff—Respon¬ 
dent. 

, Jf- j-■ No. 49 of 1921, D/-14th May 
from the decree of the Addl. 
✓5'-. A Benares. 

frniffi n‘ e ~Tlaint—Particulurs of 

f &A%7f Pr0 ° f ° f ^-^ordinate 

toSSSLXS'**"** muBt b® proved 
fcRfiSSftK were made which were 
* K *™knowledge of the party making 
hemorweye^auqh.thatthe w ty making them 
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coaid have no reasonable belief that they were 
made for the purpose of being acted upon and 
believed, that they were believed and acted 
upon and caused the actual damage for which 
relief is claimed. IP. 19 C. 2} 

If Subordinate Judges would make the par¬ 
ties comply with reasonable strictness with 
the provisions of Order 6 cases would be more 
satisfactorily decided anl a very large, amount 
of public time would be saved in their.disposal 
with a corresponding benefit to litigants. Sub¬ 
ordinate Judges should be watchful to see that 
in all cases the parties have pleaded, their 
cases so plainly, fully and clearly that each 
side knows the nature of the case which has to 
be met. aud this rule is one of general applica¬ 
tion. Frequently the result of ordinary parti¬ 
culars of nebulous claims and defences will be 
to make it manifest that the claim or defenoe 
has no substance. (P.18 C.,2 

S N. Sen, Damoiar Das, K. N"\ 
Katju, Kumuia Prasad and Badri 
Narain —for Appellants. 

B. E. O' Conor, Mukhtar Ahmed and 
N. P. Asthana—iox Respondent. 

Mears, C.J— In the lower Court this 
was a suit for specific performance of 
a contract for sale embodied in a docu¬ 
ment dated the 2nd of December, 1918. 
That document set forth that a dispute 
had arisen between Musammnt Manki 
Kunwar and the defendant and 
other parties in like interest in 
relation to about 17 acres of land in 
Mauza Lachipur. That land had been 
bought by Gauri Shanker a few years 
before. That land was the subject of 
a pre-emption suit brought by the 
present plaintiff, which at the date of 
this agreement of the 2nd of Decem¬ 
ber, 1918, had been through two Courts, 
and in each Court had been decided 
adversely to the lady. At the date of 
this agreement there was an appeal 
pending in the High Court with a view 
to put an end to the dispute relating 
to this land in Mauza Lachipur, and 
also with a view to put an end 
to a rivalry between the parties 
with regard to certain land under the 
control of the Maharaja of Benares, 
they entered into the ‘agreement in 
suit. In substance, in certain events, 
the lady had to pay Rs. 5,000 in 
order to become the owner of the land 
in Mauza Lachipur; and as regards 
the other property, Mauza Saktanpur 
and other Mauzas, set out in the plaint, 
the parties were willing to beoome 
partners in that property, and partners 
on the basis of each taking a half. It 
appears that there were various. 
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persons who wished to acquire this 
property, and a man whose name is 
of no importance in the action, first 
offered a small amount of nazrana. 
The lady capped that by what be¬ 
came ultimately an offer of Rs. 
10,000 and thereupon the defendant 
and his party added to it Rs. 1,000 
making the offer Rs. 11,000. In this 
state of affairs the Court of His 
Highness the Maharaja of Benares 
looked into the matter, and by the 
2nd of December all the parties to 
this suit had recognised the inadvi- 
sibility of bidding against each other, 
and indeed, on the 4th of January, 
1919, they made it perfectly clear 
to tho officers of His Highness that 
Rs. 11,000 would be paid—as to Rs. 
5,500 by the lady and as to Rs. 
5,500 by Gauri Shanker and his father- 
and they would be content each to 
receive one-half of the property. 
That is in fact what has happened. 

The complaint of the present 
plaintiff was that in breach of the 
definite agreement the defendants 
had refused to convey to her the 
Lachipur property for the Rs. 5,000 
set out in the agreement. The de¬ 
fendant, searching about for a de¬ 
fence, thought that some vague 
allegations of fraud would help him 
and embodied them in paragraph 
4. The plaintiff did not apply for 
particulars of the fraud and the 
learned Subordinate Judge in entire 
disregard of the provisions of O. 6 of 
the Code of C.vil Procedure proceed¬ 
ed to frame issues. The one relating 
to fraud was remarkable. It runs as 
follows Issue I (c) “Were there 
any allegations in connection with 
the pre-emption second appeal made 
with intense deception which affec¬ 
ted the defendants as alleged in 
paragraph No. 4 of the written 
statement ? If so, how does that 
fact affect the claim ? 

It was the duty of the pleader 
for the plaintiff to apply to the 
Subordinate Judge to order the de¬ 
fendant to deliver further and better 
particulars of the charge of fraud. 
He did not do so. When settling 
issues it was the duty of the Judge 
himself to require the defendant to 
specify with particularity the naturo 
of the fraud alleged. He should have 


done this in the interest of the 
plaintiff and because the rules re¬ 
quire it and in the public interest. 
If Subordinate Judges would make 
the parties comply with reasonable 
strictness with the provisions of 
Order 6, cases would b more satis¬ 
factorily decided and a very large 
amount of public time would be 
saved in their disposal, with a cor¬ 
responding benefit to litigants. 

Taking the case of fraud as an 
illustration; the proper form of ap¬ 
plication in an ordinary suit where 
the plaintiff has alleged fraud 
vaguely would be somewhat as fol¬ 
lows “that the plaintiff be order¬ 
ed within ten days to deliver to the 
defendant further and better par¬ 
ticulars of the fraud alleged in para¬ 
graph .of the plaint stating. 

(4) whether the representations 
alleged were verbal or in writing. 
If in writing, identifying and pro¬ 
ducing the document or documents 
for inspection ; if verbal, giving 
“the substance of each and every 
of the said representations and stat¬ 
ing as regards each one the date 
when and the place where and the 
person by whom and the person to 
whom the said representation was 
made and that the plaintiff be pre¬ 
cluded at the trial from giving any 
evidence of any representations other 
than those (if any) clearly pleaded 
in.... paragraph and the parti¬ 
culars to be delivered and that the 

plaintiff be ordered to pay Rs. 

to the defendant as the costs of, 
and occasioned by, this application 
such payment to be made with the 
delivery of the particulars to be 
ordered.'' 

Subordinate Judges should be 
watchful to see that in all cases 
the parties have pleaded their cases 
so plainly, fully and clearly that 
each side knows the nature of the 
case which has to be met, and this 
rule is one of general application. 
Frequently the result of ordinary 
particulars of nebulous claims and 
defences will be to make it mani¬ 
fest that the claim or defence has 
no substance. 

A Subordinate Judge should, when 
ordering particulars to be given, 
order the party in default to pay a 
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specified sum of costs to the other 
side for the costs occasioned by the 
application ; such payment to be 
made on or before the delivery of 
the particulars. If the order is dis¬ 
obeyed and the plaintiff is in de¬ 
fault, he should have his action 
stayed ; and if the defendant is in 
default his defence should be struck 
out. 

Particulars having been furnished 
the Judge should be careful at the 
trial to exclude all evidence which 
is not fairly covered by the origi¬ 
nal paragraph and the particulars 
and should give that as his reason. 

Unless pleadings are definite a 
Judge is entirely at the mercy of 
the parties and has a difficulty in 
excluding evidence however irrele¬ 
vant. The case is protracted and 
the opposite party, not infrequently, 
put in an unfair position. A defen¬ 
dant is entitled before delivering 
his written statement to have an 
order that the plaintiff shall deliver 
to him a pleading in compliance 
with Order 6. Equally a plaintiff is 
entitled, before being called to take 
any further step in the action, to 
have proper particulars of the de¬ 
fendant’s written statement. If the 
Judge is of opinion that a ground¬ 
less application is made to him, the 
party putting in the application 
should likewise be ordered to pay 
costs. 


We have made these observation 
at length beoause we are persuade 
that, without undue strictness o 
pedantry, every Subordinate Judg 
could effect a large saving of pub 
lie time by requiring reasonabl 
compliance with the existing rules 
and we think that Subordinat 
Judges should entertain application 
the parties if made within 
tew days on the reoipt by them o 

■J™* written statement 
jMspectively. Pipings at presen 

f” 2* • infr , e <iuently deliberate!; 

*22* , 1U fc . he m«*t general 0 
[arSimfiit V* lnvolved « unsystematic 
Sfev a^Vj 6 and indeed abusivi 

fcation? d f °? nt ? in cIear ’ defiQ it 

saL?on dema n ds a °U T’ When * 
’eferenoe-t„ a 8 °atatory ^Uw. neoe33ar 


In the particular case under con¬ 
sideration if the defendant had been 
made to specify in clear terms what 
was the nature of the fraud that 
he alleged, with the proper parti¬ 
culars which such a plea requires, 
it would have been found at once 
that there was no substance in his 
allegation. It now turns out that 
it condenses itself into this, that 
because the lady was alleging from 
first to last that she had a right 
of pre-emption, therefore she was 
guilty of deceipt or, to use the 
curious language of the Subordinate 
Judge as embodies in issue I (c) “in¬ 
tense deception.” That is a phrase 
with which we are wholly unfamiliar. 
There is no doubt that the lady was 
alleging a right of pre-emption. 
It may have been a good claim, it 
may have been a bad claim. At the 
very time when the right of pre¬ 
emption was being asserted by her 
in the agreement of the 2nd of De¬ 
cember, 1918, matters had reached 
the stage when two competent Courts 
had decided against her, and this 
was a fact that was known to the 
defendants; and yet it is said that 
the lady made statements as regards 
her right to pre-emption which 
were false to her knowledge, were 
intended to deceive, and in fact 
did deceive these defendants and 
caused them damage in that they 
were induced to enter into the con¬ 
tract because it is not put that way in 
the pleadings, that would have shown 
there was no substance in the plea. 
The learned Subordinate Judge, 
when he got into close quarters 
with the facts, said that he did not 
believe the defence allegation that 
the plaintiff got the agreement 
"through deceptive words”. To prove 
a case of fraud it must be proved 
that representations were made which 
were false to the knowledge of the 
party making them or were such 
that the party making them could 
have no reasonable belief that they 
were true, that they were made for 
the purpose of being acted upon 
and believed, that they were belived 
and acted upon and oaused the 
actual damage for which relief is 
claimed. We oan find no possible 
answer pf the defendant to this suit 
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and we are of opinion that this is 
one of those cases in which specific 
performance of the contract must 
be declared, and that the Judge 
was right. We, therefore, dismiss 
this appeal with costs. 

Appeal dismissed. 
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Banerjee, Ag. C. J. and Piggott, J 

• 

Mt. Amrit Bibi —Defendant—Appel¬ 
lant. 

V. 

Mustafa Hussain (Plaintiff) and 
others (Defendants)—Respondents. 

F. A. No. 50 of 1921, D/-3rd July, 
1923, from the decree of the Sub. J., 
Allahabad, D/-14th January, 1921. 

ilahomedan Law — Will—Shia Law-Will of 
life estate in entire property is equivalent to will 
of entire property. 

A testator provided that his wife should be 
in possession of the whole of the estate for her 
life time, and that after her death his daught¬ 
er s daughter would be the owner (malik) of 
the property; and after her, her male issue 
and failing male issue female issue would get 
the property, and failing these the grandsond 
of the sister would get it. 

Held : that the will must be deemed to be a 
will of the entire property to the exclusion of 
daughter's daughter and unless she can be 
held to have assented to the will it would not 
be valid even as regards one-third. 30 All. 
153 Foil. [P. 23 C. 1.) 

Iqbal Ahma'l —for Appellant. 

Haider Mehdi, Raza Ali, A. Sanyal 
and K. N. Katju —for Respondents. 

Banerjee, Ag. C. J.—This and the 
connected appeal No. 178 of 1921 arise 
out of a suit instituted by the plain-* 
tiff respondent for possession of im¬ 
moveable as well as moveable proper¬ 
ties of various descriptions. The bulk 
of this property is alleged to have 
belonged to one Abid Husain, who died 
in the year 1909. He left surviving 
him his widow, Musst. Amrit Bibi, 
the first defendant, a grand-daughter 
Musst. Umme Habiba (the daughter 
of a deceased daughter) and three 
grandsons of one of his sisters. 
These grand-sons are the defen¬ 
dants Nos. 2,3 and 4. 

Abid fTusaiiV‘te ’said- 't'd ^rSade 
a will in the I 19Pi<oJ?k«n hp was 

Ac*. Ho 7 77/0 £ 
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going to Karbala. Musst. Umme 
Habiba died in 1919. The plaintiff 
is her husband and he claims a share 
in the property which according to 
him passed to Umme Habiba. If 
Abid Husain did not make a will 14 
annas of bis property would go under 
the Shia law, to which s :ct he belong¬ 
ed, toMusst. Umme Habiba and 2 
annas to Musst. Amrit Bibi. Accord¬ 
ingly it is stated that Musst Umme 
Habiba inherited 14 annas of the 
property, and the plaintiff as her hus¬ 
band is entitled to half of the afore¬ 
said 14 annas, that is, to 7 annas out 
of 16 annas. The plaintiff denies the 
alleged will, and he also claims a 
declaration that the will was never 
made, and that if it was made it was 
invalid and could not have any opera¬ 
tion under the Muhammedan Law. 

The property claimed was of five 
descriptions. There was some zamin- 
dari property which is specified in 
schedule A annexed to the plaint. 
There was some house property men¬ 
tioned in Schedule B. Schedule C 
specifies certain deposits in the Alla¬ 
habad Bank and also in the Post 
Office Savings Bank. In Schedule D 
is specified certain jewellery and other 
moveable property which is alleged to 
have belonged to Umme Habiba. And 
Schedule E is property which the 
plaintiff alleges belonged to him, being 
cricket gear and articles of a similar 
nature. Out of the property mention¬ 
ed in schedule D the plaintiff claims 
an 8 annas share. 

The Court below has dismissed 
the claim in regard to the property, 
mentioned in Schedules D and E, and 
has granted the plaintiff a decree for 
the share claimed by him out of other 
properties. 

Appeal No. 5u of 1921 has been 
preferred by Musst. Amrit Bibi; and 
the connected appeal No. 178 of 1921 
has been preferred by defendants Nos. 
2, 3 and 4. The plaintiff has filed 
cross-objections in respect of the por¬ 
tion of the claim which has been 
dismissed by the Court below. 

We shall deal now with each des-. 
cription of property claimed by the 
plaintiff. First of all as to the zemin- 
dari property Musst. Amrit Bibi’s 
defence was that her dower amounted 
to Rs. 51,000 and that she was. in 
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deposit of Rs. 1100/- in the Post 
Office Savings Bank. As regards the 
amount deposited in the Allahabad 


possession of the property in lieu of 
her dower. The Court below has found 
that the dower of the lady did not 
exceed Rs. 5,000 and that this Rs. 5,000 
has already been realised by her out 
of the usufruct of the property, 
which she has been enjoiying since the 
death of her husband. The evidence 
to the amount of the dower 


as 


being in excess of Rs. 5,000 is very 
meagre. After the death of her 
husband an application was made by 
her for probate of the will of htr 
husband, to which we have referred 


Bank, it has been clearly proved that 
Musst. Amrit Bibi went to the Bank 
in an ekka, affixed her thumb impres¬ 
sion to the receipt granted to the 
Bank for the amount payable under 
the deposit receipts, one of which 
originally stood in the name of Abid 
Husain alone and the other jointly 
in her name and in the name of Abid 
Husain, and she directed the Bank 
clerks to make over the amount to 
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bate she filed an inventory and an 
affidavit, and in the affidavit she 
stated the amount of her dower to 
be Rs. 5000/-. No doubt she denies 
in the present suit that she had any 
knowledge of the contents of the 
affidavit or of the application. But 
it has been clearly proved that she 
did put her thumb impression to the 
affidavit, and that she swore it before 
am Honorary Magistrate, and was 
identified by a Mukhtar who has given 
evidence in the case. There is no 
reason to disbelieve the evidence of 
t^is Mukhtar and the Court below 
has believed him. It is clear that the 
lady admitted her dower to l?e 
Rs. 5000/; and that being so, the 
hsufruct of the property was more 
than sufficient to wipe off the amount 
or her dower. 

, fcler contention in regard to the 
house mentioned in list B is that it is 
her own property, and that the house 
iqhioh belonged to Abid Husain was 
Appropriated by the East Indian 
Railway when the Railway line was. 
first constructed. There is no evi¬ 
dence to show that the house of Abid 
Husain was appropriated by the 
Railway. On the contrary in the 
Bqhedule of property, to which we 
have referred, she stated that the 
house belonged to Abid Husain. Fur¬ 
ther more there is the evidence of her 
own witnesses . that the house was 
reconstructed by Abid Husain. So 
*nat there can be no doubt that the 
hpuse did belong to Abid Husain and, 
hot to ^defendant Amrit Bibi. 
j-As regards the property mentioned 
ih schedule O, that property consists 

S V i!fWl& 70il0 l“ and «W-in 
the Allahabad Bank, and of a further 


the Bank and identified her before 
the Bank Officials. The Bank officials 
proved that the money was actually 
handed over to the plaintiff. . It is 
however stated on behalf of Musst. 
Amrit Bibi that the plaintiff himself 
appropriated the Rs. 7000/- and odd 
realised from the Bank and never 
paid it over to her. Against the state-' 
meut of Musst. Amrit Bibi is the 
statement of the plaintiff himself in 
which he swears that he handed over 
the notes received from the Bank to 
Amrit Bibi and that she locked them 
up in her iron safe subsequently. It 
is most unlikely that the plaintiff was. 
allowed to take away this large sum 
of Rs. 7000/- especially as at the', 
time when the money was withdrawn 
the plaintiff was only a student in. the 
College, and was quite a young man. 
On the other hand it is more probable 
that the lady herself kept the money 
in her ; iron safe. It is true there is 

no evidence to show what was the 

• •• 

necessity for withdrawing the money 
from the Bank but the fact remains 
that the money was withdrawn and 
handed over by the Bank Officials toi 
the plaintiff and afterwards remained 
in the custody of Amrit Bibi. This is 
further shown by the fact that one of 
the currency notes for Rs. 500/-reoeiv- 
ed from the Bank, was lent by her to 
one Mital Prasad upon a promissory 
note. Mital Prasad has given evi¬ 
dence, and in his account book is 
mentioned the number of the note 
whioh he had reoeived. The promis¬ 
sory note was in favour of Musst. 
Amrit,,Bibi and Mital Prasad has 
sworn that he got the money, namely 
the ourrenoy note for Rs. 500/- from, 
Musst. -Ainrit Bibi’s karinda. He 
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has repaid the money, and he is in 
possession of the promissory note, 
it is suggested that the plaintiff 
returned the promissory note to him, 
and he has obtained a discharge in 
order that he might give evidence in 
favour of the plaintiff to the prejudice 
of the defendants. There is no valid 
reason for accepting this suggestion. 
Ine promissory not has been partial- 
ly torn up and handed over to him. 
He deposed that he had in all pro¬ 
bability made an entry of the repay¬ 
ment in his account book. That ac¬ 
count book of course was not produc¬ 
ed but we have the sworn statement 
and we have the other circumstance 
to whioh we hare referred. The 
Court below has preferred to believe 
the statement of the plaintiff in this 
respect and we see no reason to come 
to a different conclusion. 

As regards the amount of one of 
the fixed deposit receipts which stood 
in the name of Abid Hussin and his 
wife Musst. Amrit Bibi, it was 
urged that half of that amount 
must be deemed to have belonged to 
Musst. Amrit Bibi herself. There is 
nothing to justify this contention : on 
the contrary in the written statement 
she admitted that the moneys men¬ 
tioned in list C belonged to Abid 
Husain. 

As for the Rs. 1,100 in deposit in 
the Post Office Savings Bank, it was 
said in the plaint that Amrit Bibi had 
withdrawn that amount. There is no 
evidence that she did so but the fact 
that the money was in deposit was 
admitted by her in her written state¬ 
ment. and if it is still in the bank and 
has not been realised by her, she will 
be entitled to withdraw the whole of 
it from the Savings Bank, and the 
passing of a decree against her for 
recovery of the plaintiff’s share of 
the amount of that deposit will in no 
respect prejudice her in this suit. We 
therefore see no reason to disturb the 
decree of the Court below as regards 
the deposit of 1100 in the Post Office 
Savings Bank. 

Mr. Iqbal Ahmad on behalf of 
Musst. Amrit Bibi raised a contention 
that the claim in regard to the deposits 
must be held to be time barred 
inasmuch as the money was with- 
Prawn in 1915, and Musst. Umme 


Habiba was alive till 1919 and never 
claimed it. In the first place this 
contention was never put forward in 
the Court below. In the next place it 
is manifest from the evidence that the 
two ladies Amrit Bibi and Umme 
Habiba lived jointly and on most 
amicable terms. The possession of 
the money by Amrit Bibi was equiva- 
lent to possession by Musst. Umme 
Habiba. There was no conflict of 
interest between them and there was 
no occasion for her to demand this 
money from Musst. Amrit Bibi. In 
fact Musst. Umme Habiba had never 
been excluded from the ownership of 
this money and in her life-time her 
right had never been denied by Amrit 
Bibi. As regards this part of the 
claim therefore the appeal has in our 
opinion no force. 

As regards the cross objections filed 
on behalf of the plaintiffs, the evi¬ 
dence is not satisfactory, and it has 
not been shown to our satisfaction 
that the finding of the Court below is 
erroneous. 

The result therefore is that the 
appeal No. 50 of 1921 as well as the 
cross-objections filed in that appeal 
must fail. 

As regards appeal No. 178 of 1921, 
it relates to the question of the will 
alleged to have been made by Abid 
Husain in 1907. The fact of the will 
is no longer denied and it must be 
taken for the purposes of this case 
that as a matter of fact the will was 
executed by Abid Husain. By that) 
will he provided that Musst. Amrit 
Bibi should be in possession of the 
whole of the estate for her life time, 
and that after her death Musst. 
Umme Habiba would be the ownerl 
(malik) of the property ; that after! 
her, her male issue and failing male 
issue female issue would get the pro¬ 
perty, and failing these the defen-l 
dants 2,3 and 4, the grandsons of the 
sister of Abid Husain, would get it. 
Under the Shia law the will would be 
valid to the extent of one-third even 
without the consent of the heirs ; if 
it was a will of the entire property 
in favour of an heir it would not be 
valid unless the other heirs assented 
to it. The point was considered by 
this Court in the case of Fahmida 
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Khartum ▼- Jafri Khartum (1). In that 
case it was held that if a bequest was 
made of one-third oaly it woula be 
valid ; but if the bequest was of the 
entire property it would not be valid 
even as regards one-third unless it 
was assented to after the death of the 
testator by the other heirs. In the pre¬ 
sent case the bequest was clearly one of 
the entire property. It is true that a 
life estate was given to Musst. Amrit 
Bibi, but it was a life estate in the 
whole of the property. Whereas if 
no will had been made she would have 
only got a 2 annas share and the 
grand-daughter of the testator would 
have got 14 annas. The effect of the 
will was to deprive the grand daughter 
of the testator of the 14 annas share 
which she would have at once inheri¬ 
ted and to postpone her right to the 
14 annas to the death of Amrit Bibi. 
This was an exclusion of the grand¬ 
daughter from a very considerable 
share of the property, and therefore 
the v* ill in the present case must be 
deemed to be a will of the entire pro¬ 
perty to the exclusion of one of the 
heirs. Unless therefore Musst. Umme 
Habiba can be held to have assented 
to the will it would not be valid even 
as regards one-third. It is said that 
the assent to the will was given on 
her behalf by her father Jawad 
Husain. In the first place there is 
nothing to show that Jawad Husain 
ever assented to this will. It is true 
that as Mukhtar of Amrit Bibi he got 
the will registered and subsequently 
proceedings were taken for obtaining 
Probate of the will; but he does not 
seem to have acted in his oapacity as 
gdardian of the minor and in those 
proceedings to have given his assent 
to the will, either expressly or 
impliedly. Musst. Umme Habiba 
was herself a minor, about 10 or 12 
years of age, at the time of the death 
of -Ahid Husain. She lived till she 
- aB . about 22 years of age. But dur- 
mg this period she does not appear to 
baye given her consent to the will, or 
*° b?ve in any other manner acquie- 
8 ?®*$*!l£the will. There is nothing to 
snow that she had any knowledge of 
‘ *hat she had ever seen it 
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or heard of its contents. Two wit¬ 
nesses were no doubt examined who 
stated that the lady had said that she 
had no objection to her grand father's 
will. The lower Court has disbelieved 
these witnesses and we are not in a 
position to say that the conclusion of 
the Court below in that respect was 
erroneous. We think it very unlikely 
that Umme Habiba stated in the 
presence of these witnesses that she 
had no objection to the will and that 
she assented to it. 

The appeal filed on behalf of the 
defendants Nos. 2,3 and 4, namely 
appeal No. 178 of 1921, also fails. 

The result is that we dismiss both 
the appeals and the cross-objections 
with costs which in this Court will 
include fees on the higher scale. 

Appeals dismissed. 
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Mears, C. J. and Stuart, j. 

Bhagwati Shukul— Plaintiff—Appel¬ 
lant. 


v. 


Ram Jatan Tewari and others —De- 
endan ts—Respondents. 

L. P. A. No. 85 of 1922, D/- 29th 
November 1922, from the judgment 
of Ryves, J. reported in 1922 All 381. 

Hindu Law-Widow—Gift to son-in-law of 
entire property to induce him to marry her 
blind and crippled daughter—Gift whether 
invalid after her lifetime. 

A Hindu widow has for certain purposes a 
dear authority to dispose of her husband's pro¬ 
perty and she might do it for religious purpo¬ 
ses which include dowry to a daughter. Al¬ 
though as a general rule suoh dowry shall not 
exceed a quarter, the word “ quarter" as used 
here, simply enjoins the allowance of as much 
as will suffice for the marriage. A gift of the 
whole property of small value will be held 
valid after her lifetime. 37 Cal. 1 and 33 Mad. 
113 Ref. 

Harnanlan Prasad —for Appellant. 

Mears C. J.—We are of opinion 
that the learned Judge deoided this 
case rightly. We, therefore, dismiss 
the appeal. 

Appeal dismissed. 

[For the Judgment of Ryves, J, see. 

1922 AIL 381.] 
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Lindsay andSulaiman, JJ. 

Saheb Singh and others —Plain¬ 
tiffs—Appellants. 

v. 

Gird kart Lai and others —Defen¬ 
dants—Respondents. 

F A. No. 82 of 1921, D/- 30th April 
1923, against the decree of the Sub¬ 
ordinate Judge, Meerut D/-9th Decem¬ 
ber 1920. 

Hindu Law—Alienation by father—Legal 
necessity—Immoral nature of debts—Burden of 
proof. 

It is only when the property has passed 
out of the family on account of an antecedent 
debt or where it has been sold by public auc¬ 
tion, that the sons cannot challenge the 
alienation unless they show that the debt was 
tainted with immorality. It is not correct to 
say that in every case where the propertv has 
passed out of the family (though under a 
private sale not in li eu of any antecedent debt 
and even when the legal necessity has not been 
established) the sons cannot challenge it unless 
they show that the debts were contracted for 
immoral purposes. Where a property has been 
sold by the father and the sons bring a suit to 
recover it, and apparently the property has not 
been sold away at public auction, then it lies 
upon the transferee to justify the alienation of 
the estate by showing that the debt was in 
lieu of some antecedent debt or that the aliena¬ 
tion was for some legal necessity. 39 A. 437 
P. C. Ref. [P. 35 C. 1 & 2) 

Nihal Chand and H. K. Mukerji —for 
Appellants. 

K- N. Katju and K. C. Mital —for 
Respondents. 

Judgment.—This is a plaintiffs 
appeal arising out of a suit for 
recovery of possession of a shop by 
avoidance of a sale deed, dated the 9th 
of August 1918, executed by the 
plaintiffs' father Girdhari Lai. The 
plaintiffs’ case was that the property 
was ancestral and that the sale-deed 
was without any consideration and 
further that there was no legal neces¬ 
sity for it and that Girdhari Lai was 
a man of immoral character and 
habits and the debt, if any, had been 
tainted with immorality. On behalf 
of the defendants the allegations con¬ 
tained in the plaint were denied and 
it was urged that the sale was justi¬ 
fied. The learned Subordinate Judge 
has rejected the evidence of the plain¬ 
tiffs that Girdhari Lai was a man of 
ini .oral character and he has further 
ho'. . that there is no evidence what- 
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soever to connect the immorality al¬ 
leged with the amount advanced under 
the deed. He has further held that 
the defendants vendees have shown 
that in fact part of the sum was paid 
in lieu of an antecedent debt and that 
there was legal necessity for the 
balance. 

The plaintiffs have come up in 
appeal to this Court and challenge the 
findings of the learned Subordinate 
Judge. 

The learned Subordinate Judge was 
of opinion that it was the duty of the 
sons to show why they were not 
bound by their father’s acts. For this 
view he relies on a passage in Dr. 
Gour’s Hindu Code at p. 590 to the 
effect that the question of the burden, 
of proof must depend upon whether 
the property has or has not passed 
out of the family by an alienation 
made by the father. If it has, then 
the son suing to dispossess the alienee 
must show why he is not bound by 
the father’s alienation. 

Reliance is placed on the authority 
of the earlier Privy Council cases, 
namely Suraj Bunsi Koer v. Sheo 
Prasad Singh (11 Nano mi Babuasin■ v. 
Modhun Mohun (2) and Bhagbut 
Prasad Singh v. Girja Koer (3) 
In all those cases the property had 
passed out of the family under an execu¬ 
tion sale and it was after the execu¬ 
tion sale that the sons wanted to 
challenge the alienation. As was 
pointed out in the first of these 
cases it is only “Where joint 
ancestral property has passed out of 
a joint family either under a convey¬ 
ance executed by a father in consi¬ 
deration of an antecedent debt or in 
order to raise money to pay off an 
antecedent debt, or under a sale in 
execution of a decree for the father’s 
debt, (that) his sons, by reason of 
their duty to pay their father’s debts, 
cannot recover that property unless 
they show that the debts were con¬ 
tracted for immoral purposes, and 
that the purchasers had notice that 


(1) [1880] 5 Cal., 148-6 I. A. 88- 
4 C. L. R. 226-4 Sar I. (P. C.) 

(2) [1886] 13 Cal. 21-13 I. A. 1— 

4 Sar. 682 (P. C.) 

(3) [1888] 15 Cal 717—15 I. A. 99— 

5 Sar. 186 (P. C.) 
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they were so contracted, and secondly 
that the purchasers at an execution 
sale, being strangers to the suit, 
if they have no notice that the debts 
were so contracted, are not brandto 
make enquiry beyond what ap¬ 
pears on the face of the proceedings. 
There was no departure m the last 
two cases from the rules of law laid 
down in the first case. In the recent 
case of Sahu Ram Chander v. Bhup 
Singh (4) their Lordships a( ^ered to 
the interpretation put by Sir John 
Stanley in Chandradeo Singh v. Mata 
Prasad (5) on the pronouncement in 
the case of Suraj Bansi Koer v- Sheo 
Prasad Singh (1) and remarked that 
a correct and useful statement of the 
law was that it was only where joint 
ancestral property has passed out ot 
a joint family, either under a convey¬ 
ance executed by a father in con¬ 
sideration of an antecedent debt or in 
order to raise money to pay off an 
antecedent debt or under a sale in 
execution of adeeree for the father s 
debt, his sons, by reason of their duty 
toLpay their father’s debts, cannot 
recover that property, unless they 
show that the debts were contracted 
for immoral purposes and that pur¬ 
chasers had notice that they were so 
contracted. 

It is quite clear therefore that it is 
only when the property has passed 
out of the family on account of an 
antecedent debt or where it has been 
sold by public auction, that the sons 
oannot challenge the alienation unless 
they show that the debt was tainted 
with immorality. It is not correct to 
'say that in every case where the pro¬ 
perty has passed out of the family 
(though under a private sale not in 
lieu of any antecedent debt and even 
when the legal necessity has not been 
established) the sons cannot challenge 
it unless they show that the debts 
(were contracted for immoral pur- 

(4) (19171 39 All. 437*—44 I. A. 126— 
15 A. L. J. 437—19 Bom. L. R. 

• 498 -26 C.L.J. 1—21 C.W.N. 

698-33 M.L.J. 14- (1917) 

M.W.N. 439-22 M.L.T. 22- 
6 L.W. 213-1 P.L.W. 557— 
, k ?9 I.G. 280 (P.C.) 

(5) (1909131 All. 176-6 A.L.J 263— 
11* 0. 479 (F.B.) 


poses. Where a property has been 
sold by the father and the sons bring 
a suit to recover it, and appar entl y 
the property has not been sold sway 
at public auction, then it lies upon 
the transferee to justify the alienation 
of the estate by showing that the 
debt was in lieu of some antecedent 
debt or that the alienation was tor 

some legal necessity. 

In the present case the document i 
question was in lieu of Rs. 7500/ It 
consisted of two items namely 
Rs 1237-8-0 due on a promissory note 
for Rs. 1000/-said to have been exe¬ 
cuted on the 2nd of J a ^ ar y 191 . 7 - 
and the balance of Rs. 6262 8 paid 
in cash before the Sub-Registrar. 

As to the first item we think there 
can be no doubt that it had been 
paid prior to the execution of the 
sale-deed. We have the statement of 
Ram Saran Das vendee supported 
by an entry in the account books 
that the sum of Rs. 1000- had been 
borrowed on the 2nd of January 191' 
by Girdhari Lal from him. The 
amount of the principal and interest 
due on it would come up to Rs 
Girdhari Lal has not gone into the 
witness-box to deny the passing of 
this part of consideration and m fact 
there is no evidence to contradict 
the vendee. We are therefore of 
opinion that this sum was due. This, 
being a debt due personally from the 
father and being antecedent in time 
to the transaction in question and not 
having been secured on the property, 
was clearly an antecedent debt and 
was binding on the family. As to 
the balance, the defendants' case is 
that Girdhari Lal was very much 
indebted and that there wer« numer¬ 
ous debts outstanding against him in 
the bazar. Before the execution of the 
sale-deed the vendee was assured by 
Girdhari Lal that he owed a number 
of these debts and was in urgent 
necessity to pay them. Ram Saran’s 
version is that he actually made 
enquiries in the bazaar and learnt 
from a number of people that sums of 
money were due to them from Gir¬ 
dhari Lal; that after this enquiry he 
agreed to advance the money to 
Girdhari Lal. In support of this Ram 
Saran Das has gone into the witness- 
box and he has produced some of 
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these creditors. Mohan Lai witness 
has stated that Rs. 1000 had been 
advanced by him to Girdhari Lai 
under a promissory note and that 
there are entries in his account books. 
Peare Lai another witness has sworn 
that a sum of Rs. 1150 was paid to 
him on account of the debt due to 
him. Ram Richpal Singh has stated 
that Rs. 880 were realised by him 
on the 9th August 1918 from 
Girdhari Lai and that there are 
entries in his account books to prove 
it. Another Ram Richpal Singh had 
proved that a 6um of Rs. 662 was paid 
to him on the 28th October 1918 as 
part of the amount due on promissory 
note for Rs. 600 dated the 11th Febru¬ 
ary 1916. We have also a statement 
of one Mohan Lai that on the 5th 
November 1918 he was paid Rs- 3,533 
by Girdhari Lai. The total of these 
sums comes to Rs. 6,225. There is 
also evidence to the effect that there 
were other debts due from Girdhari 
Lai at the time the sale-deed was 
executed. The learned Subordinate 
Judge has believed the evidence of 
these witnesses except that of Peare 
Lai. The reason given by him for 
disbelieving this last mentioned wit¬ 
ness is that he has not produced any 
bahi khata or documentary evidence 
in support of the alleged loan and 
that it is possible that he has come 
to support the defendant, he being a 
friend of his. Peare Lai apparently 
is a respectable witness. He pays 
Rs. 500 or 600 Government revenue 
and about Rs. 300 income-tax. He 
had stated that the money advanced 
had belonged to his wife, and it was 
on that account, that it was not en¬ 
tered in his bahi khata. We must say 
that we see no reason to disbelieve his 
statement. Peare Lai stated that he 
returned the document as soon as it 
was paid off which of course might 
have been done. In our opinion, there¬ 
fore the defendant vendee had before 
taking the sale-deed made reasonable 
and sufficient enquiries to satisfy 
himself that antecedent debts were 
existing and that GirdhariLal had 
necessity to transfer the property in 
order to pay off those debts. It was 
not absolutely necessary for Ram 
Saran Das to prove how the money 
advanced by him was actually applied, 


but in this particular case, we are of 
opinion, that he has also proved that 
the greater part of this money was 
certainly applied for the purposes 
mentioned. 

To disprove the existence of any 
legal necessity the plaintiffs lei evi¬ 
dence to show that Girdhari Lai was 
a man of immoral character, that 
he had had two mistresses one after 
the other and was addicted to drink¬ 
ing and gambling. Four witnesses 
named Ashfaq Ali, Puran Devi, Ram 
Prasad and Shiam Sunder have been 
examine'*. Their evidence however is 
only of a general character and has 
been wholly rejected by the learned 
Subordinate Judge. We see no rea¬ 
son to differ from his view. Further¬ 
more, the evidence of these witnesses 
does not in any way connect any of 
the items, proved by the defendant 
vendee, to have been due from Gir¬ 
dhari Lai with his immorality or 
gambling. We are therefore of opi¬ 
nion that it is not open to the plain¬ 
tiffs to challenge this alienation with¬ 
out proving that these debts are tain¬ 
ted with immorality or illegality. This 
they have failed to do. The result is 
that this appeal fails and is hereby 
dismissed with costs including in this 
Court fees on the higher scale. 

Appeal dismissed. 
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Mears, C. J. and Piggott, J. 

Ahmadullah —Plaintiff—Appellant. 

v. 

Abdul Rahim —Defendant—Respon¬ 
dent. 

L. P. A. No. 129 of 1921, D/- 3rd 
May 1923, from the Judgment of 
Stuart, J. 

T. P. Act, S. 83 — Deposit refused by mort¬ 
gagee—Mortgage not extinguished. 

The making by a mortgagor of a deposit, 
under S. 83 of the T. P. Aot does not 
ipso facto extinguish the mortgage where the 
mortgagee has refused to accept the deposit. 
If the mortgagor is dissatisfied with the action 
of the raortgegee in refusing to accept the 
money deposited in full satisfaction of tbe 
mortgage be must bring a suit for the en¬ 
forcement of his legal rights.Unless and until he 
does so successfully the mortgage still subsists. 
The fact that the mortgage had been followed 
by a contract of tenancy, the mortgagee 
having left the mortgagor in possession as 
his tenant, makes no differences. [P. 28 C, 1] 
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U. S. Bajpai for Appellant 

N. P.Asthana-ior Respondent. 

\Thp following is the Judgment of the 
Single fXe of the Hon'ble High Court 
frZ which the Letters Patent appeal 

^sSri.-Sheikh Abdul Rahim 

executed’ a mortgage of a house m 
AKTa, by way of conditional sale on 
the 26th June, 1910, in fajour of 
Sheikh Ahmadulla for a consideration 
of Rs. 99-15-0. On the following day 
Abdul Rahim executed a Kerayanama 
by which he agreed to take the house 
for three years as tenant from the 
mortgagee on a monthly rent of one 
rupee. The deed provided for redemp¬ 
tion within a period of six years. 
Sheikh Abdul Rahim continued in 
possession of the house during the 
period prescribed in the Kerayanama 
and afterwards. In the year 1918 he 
was still in possession, although the 
term of the kerayanama had expired 
nearly 5 years before. He owed three 
years rent. He then mortgaged the 
property again to Musammat Mariam 
and it was agreed that she should 
pay Rs. 99-15-0 to redeem the first 
mortgage and Rs. 36, which he owed 
for rent to Ahmadullah. She accord¬ 
ingly paid Rs. 135-15-0 into Court 
under S. 83, Act IV of 1882. on the 3rd 
of April 1918. Ahmadullah refused to 
take the money out. Ahmadullah 
instituted a suit on the 4th of Sep¬ 
tember 1918. He did not say anything 
in the plaint about the existence of 
the mortgage, or the fact that the 
mortgage money and the rent due, 
had been tendered to him. He stated, 
that Abdul Rahim was a monthly 
tenant of the house and that he had 
served a notice on him to quit because 
he had not paid three years rent. He 
sued for Rs. 36 rent and for the eject¬ 
ment of Abdul Rahim. The learned 
Munsif dismissed the suit. He held, 
that although the mortgage was not 
extinguished by the tender, the tender 
was a good tender and a tender which 
the plaintiff ought to have accepted, 
and that, after the tender was made, 
the plain tiff8 position resembled that 
of a trustee on behalf of the defend¬ 
ant. As the arrears of rent had also 
been tendered, he came to the conclu¬ 
sion that the plaintiff was not enti¬ 
tled to ejeot the defendant or to any 
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other relief. An appeal was filed to 
the Court of the Subordinate Judge. 

The learned Subordinate Judge came 
to the conclusion that the mortgage 
still existed, and that the plaintiff 
was entitled to possession as mortgagee 
and as landlord. He, therefore, 
decreed the suit. The case comes here 
in second appeal. The Couris below 
have not quite appreciated the tacts. 

The mortgage is mortgage by condi¬ 
tional sale. It is not a usufructuary 
mortgage. It contained a clause 
that the mortgagor could not redeem 
after six years had elapsed, this 
clause could not operate to extinguish 
the mortgage until the plaintiff had 
obtained a decree for foreclosure, it 
is very clear what the plaintiff has 
done. He wishes to obtain the pro¬ 
perty. He has, therefore, refused to 
accept the tender. If he can get pos¬ 
session of the property, he tbjnk 3 he 
will be in an assured position for then, 
if the defendant sues to redeem, he 
will put up against him the clause in 
the mortgage-deed debarring him 
from redemption after six years. 1 
express no opinion on the value of 
this plea, but he evidently things it a 
good one. Unless he can obtain pos¬ 
session he will be in not so good a 
position for then he must apply for 
foreclosure and then the Court will be 
in a position, apart from the provi¬ 
sions of the deed, to allow the defen¬ 
dant an opportunity of redemption. 
This is, I think, the reason why he 
has said nothing about the terms of 
the mortgage-deed in his plaint. Ho 
has clearly brought this suit for eject¬ 
ment of the defendant as his tenant 
in order to enforce his mortgage. The 
suit should have been a suit for fore¬ 
closure. For the reasons that the 
plaintiff has deliberately not disclosed 
the true facts and has sought a 
wrong remedy his suit must be dis¬ 
missed. I, therefore, allow the appeal 
and direot that the plaintiff's suit 
stands dismissed. The plaintiff will 
pay his own costs and those of the 
defendants in all Courts. 


On the Letters Patent appeal being 
heard the following Judgment was deli¬ 
vered :— 

Judgment.—The facts out of whioh 
this appeal arises are best stated iu the 
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judgment of the lower appellate Court, 
dated the 24th of July, 1919, where 
the essential question for determina¬ 
tion is clearly set forth. That ques¬ 
tion is whether the making, by a 
mortgagor, of a deposit under S. 83 of 
the Transfer of Property Act, ipso 
faclo extinguishes the mortgage in-spite 
of the fact that the mortgagee has re¬ 
fused to accept the deposit. In our 
opinion that question can only be 
answered as it was answered by the 
lower appellate Court: the mortgage is 
not extinguished. The parties remain 
in the relationship to one another of 
mortgagor and mortgagee. It is for 
the mortgagor, dissatisfied with the 
action of the mortgagee in refusing to 
accept the money deposited in full 
satisfaction of the mortgage, to bring 
a suit for the enforcement of his legal 
rights. Unless and until he does so 
successfully, the mortgage still sub¬ 
sists. Theie is some complication 
introduced into the present case by 

E i he fact that the mortgage had been 
■Mowed by a contract of tenancy, the 
ortgagee having left the mortgagor 
in possession as his tenant. We do 
not see that this circumstance in any 
way affects the principle we have 
just laid down, or the applicability of 
that principle to the parties whose 
case is now before us. The mortgagee 
is constructively in possession of the 
property through his tenant, who 
happens to be also his mortgagor- He 
is entitled to a decree for ejectment. 
If the claim for rent, which was also 
put forward by the plaintiff in the 
suit, had been on account of rent fall¬ 
ing due after the deposit made on 
behalf of the mortgagor, it would have 
been necessary for the Court to con¬ 
sider the operation of S. 84 of the 
Transfer of Property Act, No. IV of 
1882. But the claim is on account of 
rent which fell due before that date. 
We think the decision of the lower 
appellate Court was right and that it 
should not have been disturbed by the 
learned Judge of this Court. We 
allow this appeal, set aside the decree 
of the learned Judge of the Court and 
restore that of the lower appellate 
Court. All costs in this Court will be 
paid by the defendant respondent. 

Appeal allowed. 
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Mears, C. J. and Piggott, J. 

Mahomed Afzal and others— Plain¬ 
tiffs—Appellants. 

v. 

Maulvi Muhammad Mahmool and 
others —Def endants—Respondents. 

F. A. No. 66 of 1921, D/-14th May, 
1923 from the S. J., Muzaffarnagar, 
dated the 8th January 1921. 

Mahomedan Law — Waqf — Construction — 
Gift or waqf. 

Under the terms of the deed named persons 
were to take the property becoming owners 
thereof immediately and they and their descen¬ 
dants after them were to enjoy the property 
for ever without any power to alienate. The 
word waqf was used in more than one place by 
the executant in describing the document 
itself. But otherwise it was expressly and in 
terms a gift to three specified persons. 

Held : the mere use of the word “waqf" in 
a deed does not make it a waqf. [P. 23 C.l] 

Ibni Ahmed and Iqbal Ahmed —for 
Appellants. 

Bhagwati Shanker, and S. AT. Sen — 
for Respondents. 

Piggott, J.—The question raised by 
this appeal is whether a certain deed 
of the 27th of March 1880 was a rcaqf 
under Muhammadan law that is to 
say, a dedication of property for 
charitable and religious purposes, or 
was a gift in favour of certain speci¬ 
fied individuals. Under the terms of 
the deed certain named persons were 
to take the property becoming owners 
thereof immediately and they and 
their descendants after them were to 
enjoy the property for ever without 
power to alienate. If it was in fact 
a transfer by way of gift in favour of 
these specified donees then, as the 
Court below has rightly held, the condi¬ 
tion against alienation fails and the 
descendants of the donees take the 
property with full ownership and 
power of alienation. If on the other 
hand the document in question is in 
law a deed of waqf , other consequences 
follow. It is quite true that the word 
"waqf" is used in more than one place 
by the executant in describing the 
document itself. On the other hand 
there is nothing in the wording of the 
deed which can possibly be stretched 
so as to constitute a transfer of owner¬ 
ship in favour of the deity. It is ex¬ 
pressly and in terms a gift to three 
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anecified persons. It has been con¬ 
tended before us that the use of the 
word “xoaqf" overrides all other terms 
in the document, and necessarily 
involves a transfer of ownership in 
favour.of the deity such as is required 
to constitute a valid dedication under 
Muhammedan law. We are not pre¬ 
pared to accept this contention. It 
has been urged once already in this 
Court in connection with this very 
document before a Bench of which 
one of us was a member, and was 
summarily rejected. The crucial 
passage, quoted from Mr. Syed Ameer 
Ali’s book on Muhammedan law, at 
page 217 of the Fourth Edition is in 
the following words “when the word 
waqf, or any of its synonyms in 
vogue, is used in making the conse¬ 
cration the law fixes upon it all the 
legal incidents of a permanent and 
yalid dedication.” This statement of 
priniciple implies that there must be 
a consecration, in the making of 
which the word waqf is used. It seems 
to us that what we have before us 
here is a gift in favour of private 
individuals, which the donor in the 
onurse of the document wrongly 
describes as a “waqf''. We think 
this is a distinction of principle on 
which this case must be decided. 
Agreeing with the decision of the 
Court below we dismiss this appeal 
with costs including fees on the 
higher scale. 

Appeal dismissed 
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Lindsay and Stjlaiman, JJ. 

Inayat Elahi and others —Defen¬ 
dants—Appellants. 

' ! V. 

Hardeo Sahai alias Halla Ram and 
others —Plaintiffs and Defendants— 
Respondents. 

F. A. Nos. 136 and 137 of 1921, 
DJ~ 6th June, 1923, from the decision 
of the Sub. J., Mainpuri, D/- 29th 
June, 1920. 

7*. P. Act, S. fl (d )—Void and voidable — 
upttoii to avoid cannot be transferred . 

whioh is voidable remains 
hpp* M JJ 12 not ohaUenged by the mem- 

°D«an to have it set aside. 

,n°Mo exercise 
op ”°^®S without exercising that option 


thev transfer the property, the transferee can¬ 
not be allowed to say that he has acquired that 
option by the transfer. (P 30 C 1] 

(b) Plea—Subsequent transferee can plead 
uant of necessity. 

It is open to a subsequent transferee to take 
the plea that the prior mortgage was without 
legal necessity. 33 All. 783 (F, B.) Foil. 

[P 31 C 11 

(c) Hindu Law —Debts—Necessity—Proof— 
Subsequent admission 

Where money was first borrowed a9 early as 
1873 and evidence as to the actual necessity had 
disappeared, subsequent admission of its vali¬ 
dity would be a verv strong piece of evidence 
as to necessity. Where a mortgagee wishes to 
enforce a charge against the family property 
the burden lies on him to satisfy the Court that 
the mortgage transaction had been entered into 
for family necessity or in lieu of antecedent 
debt of the father or with the consent, express 
or implied, of all the members of the family, 

IP 32 C 3] 

Iqbal Ahmad —for Appellants. 

S. N. Sen and J. B.Lal —for Res¬ 
pondents. 

Judgment.—First Appeal Nos. 136 
and 137 of 1921 are connected appeals 
by certain defendants arising out of 
two Suits for sale on the basis of two 
mortgage deeds of the same date, 
namely, the 2nd of June 1914. 

The first of the two mortgage deeds 
was executed by Bhawani Prasad 
and others in favour of Hardeo Sahai, 
and the second by the same mortga¬ 
gors in favour of Hukara Chand and 
Gauri Shanker. Under these two 
deeds amounts due under two prior 
mortgage deeds dated 16th of June 
1894 and the 1st of March 1897 were 
paid off and only a sum of Rs. 500/- 
was paid in cash which was said to 
have been required for the purchase 
of corn for daily consumption and for 
the completion of the mortgage deeds 
in question. 

In the one case the only contesting 
defendant was a subsequent transferee 
Inayat Ilahi and in the other Maha- 
raj Singh, one of the members of the 
mortgagor’s family, also contested the 
suit. The other defendants did not 
put in any appearance. On behalf of 
the contesting defendants the execu¬ 
tion of the documents as well as the 
passing of consideration were denied. 
It was further pleaded that there had 
been no legal necessity for the trans¬ 
fers, and that the mortgage deeds 
were therefore not binding on the 
family. 
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The learned subordinate Judge was 
of opinion that it was not open to 
Inayat Ilahi, he being a transferee 
only, to raise such a plea, and he fur¬ 
ther held that the other contesting 
defendant Maharaj Singh, not haring 
been born at the time when the two 
prior mortgage deeds were executed, 
was not competent to challenge the 
transactions. He accordingly decreed 
both the suits in full. 

Inayat Ilahi and some of the de¬ 
fendants, other than Maharaj Singh, 
have preferred two appeals and on 
their behalf, although the find¬ 
ings as to the execution and the 
passing of considerations are not 
challenged, it has been strongly con¬ 
tended that there was in fact no legal 
necessity for these transfers. 

The first question which arises is as 
to whether it is open to the transferee 
Inayat Ilahi to raise the question of 
want of legal necessity. This ques¬ 
tion we would have thought depended 
on the further question whe’her a 
mortgage of joint property by a 
Hindu father without any legal neces¬ 
sity and not in lieu of any antecedent 
debt and without the consent, express 
or implied of the other members of the 
family, was void or only voida¬ 
ble. If such a transfer were 
void there can be no doubt whatso¬ 
ever that any subsequent transferee 
who comes into possession of the pro¬ 
perty would be entitled to raise the 
point that the transaction was not 
binding on the property. 

On the other hand if the mortgage 
transaction were merely voidable at 
the option of the non-contesting 
members of the family, then it is diffi¬ 
cult to see how a subsequent trans¬ 
feree of the property itself could be 
allowed to question it. A transaction 
which is voidable remains good so 
long as it is not challenged by the 
members who have the option to have 
it set aside. It is for them to exercise 
or not to exercise the option. If 
without exercising that option ar.d in 
fact admitting the validity of 'he mort¬ 
gage they transfer the property, the 
transferee cannot be allowed to say 
that he has acquired that option by 
the transfer. 

Undoubtedly it has been held in 
number of cases that a transfer by a 
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Hindu widow, who represents the 
whole estate for the time being and 
who certainly has power to transfer 
the property for her life-time, is only 
voidable at the option of the rever¬ 
sioners and not absolutely void. But 
as to a Hindu father, the whole 
estate does not vest exclusively in 
bim but in the family of which he is 
the head. He may also, as the mana¬ 
ger, be the agent of the family in re¬ 
lation to the outside world. The ques¬ 
tion whether a transfer by him with¬ 
out legal necessity is void or void¬ 
able is another matter. There are 
certainly observations in some old 
cases which go to show that such a 
transfer is not absolutely void but 
only voidable. In the case of Hanuman 
Kamat v. Honuman Mandvr (1) their 
Lordships of the Privy Council obser¬ 
ved at p. 126 that the sale by a Hindu 
father “was not necessarily void but 
only voidable if objection were taken 
to it by the other members of the 
joint family." 

And the same view was expressed by 
a single judge of this Court in the 
case of Bishamber Dayal v. Parshadi 
Lai (2). On the other hand, the 
learned advreate for the appellants 
relies on the observations in the cases 
reported in 15 All. 339 and 33 All. 783 
where it was distinctly held that such 
a transfer without the consent of the 
other members of the family was '‘in¬ 
valid”. 

Their Lordships in the leading case 
of Sahu Ramchandra v. Bhup Sinqh (3) 
at page 442 observed “any deed of 
gift, sale or mortgage granted by one 
coparcener on his own account of, or, 
over, the joint family property is in¬ 
valid ; the estate is wholly unaffected 
by it and its entirety remains free of 
it”. It may be that the word “invalid” 
is not necessarily the same thing as 
void. We do net however think it ne¬ 
cessary to go any further into this 

(1) [1892] 19 Cal. 123—18 I. A. 158— 

6 Sar. 91 (P.C.) 

(2) 1912] 10 A.L.J. 112—16 I.C. 629. 

(3) 1917] 39 All. 437—44 I.A. 126— 

5 A.L.J. 437—19 Bom. L.R. 498— 

26 C'.L J. 1—21 C.W.N. 698- ' 
33 M.L.J. 14—(1917) M.W.N. 439- 
22 M. L. T. 22-6 L.W. 213- 
1 P.L.W.557— 39 I.C. 280 (P.C.) 
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question as we feel ourselves bound 
by the ruling of the Full Bench jn 
Muhammad Muzamutlah Khan v. 
Mithu Lai (4) which laid down that 
it is open to a subsequent transferee, 
to take tho plea that the prior mort¬ 
gage was without legal necessity. 

The question still remains how far 
the present transferee Inayet Ilahi 
is bound by hi3 undertaking to pay off 
the prior debts. In the sale deed 
which was executed on the 6th Janu- 
uary 1919 in his favour it was admit¬ 
ted by the vendors in the clearest 
terms that the prior debts contracted 
by their ancestors were binding on 
them. They purported to transfer 
only the equity of redemption (t. e. 
property subject to those mortgages) 
and actually left in deposit with the 
vendee the whole sum due in order 
that the same may be paid to the 
representatives of the prior mort¬ 
gagees. Having undertaken to pay 
off these debts the vendee now turns 
round and says that he is not bound 
to pay them, though his sale deed 
contains a very clear admission on 
behalf of all the members of the 
family who were parties to it that the 
prior mortgage debts had been incur¬ 
red for legal necessity and were 
binding on the family. 

It is to be noted that 12 years have 
not yet expired since the execution 
of the sale deed. The vendee’s title 
as against the whole family there¬ 
fore rests on this document alone that 
is to say he must admit that it is 
under this document that he has 
aoquired the property from the whole 
family. This in our opinion means 
that the persons who executed the 
document in his favour were acting 
on behalf of the whole family. It 
follows therefore that the admission 
oohtained in this document must so 
far as the vendee is concerned, be 
taken to be an admission made on 
behalf of the whole family ; and that 
admission is that the prior mortgage 
deeds were binding on the family. 

And therefore even though it is 
true that such an admission oannot 
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operate aB an estoppel against the 
defendant inasmuoh as there was no 


• W All.17.83-8 A.L.J. Mi¬ 

ll Eq. 220 (F. B.) 


privity of contract between the mort¬ 
gagees and him, and further because 
the plaintiffs’ position has in no way 
been compromised, there can be no 
doubt that this admission is a very 
strong piece of evidence in favour 
of the view that the transactions 
must have been for valid necessity 
otherwise they would not have been 
accepted as such by all the members. 

Coming to the facts we find that 
the dealings really go back to a very 
early period. The earliest document 
that was executed was dated the 22nd 
January 1873 by Hardeo the grand¬ 
father of the present mortgagors in 
favour of one Ajit Singh for a sum 
of Rs. 98/- the whole of which had 
been paid in cash. It is true that this 
amount being secured on the family 
property cannot be treated as an 
antecedent debt in the strict sense of 
the term. But it having been bor¬ 
rowed as early as 1873 and evidence 
as to the actual necessity having 
disappeared, subsequent admission of 
its validity would be a very strong 
piece of evidence to be considered. 
This deed was followed by a mort¬ 
gage deed of the 19th May 1873 by 
the same mortgagor in favour of 4 the 
same person for a further sum of 
Rs. 200/-the whole of which was either 
acknoweledged to have been received 
before hand or was paid in cash before 
the sub-registrar. The third docu¬ 
ment was of the 26th January 1874 
for a sum of Rs. 250/- out of which 
Rs. 113-8 were given credit for on 
account of the amount due on the 
first-mentioned document and Rs. 136/8 
were received in cash. The 4th mort¬ 
gage was for a sum of Rs. 400/- 
under which Rs. 229/- were paid off 
on account of the amount due under 
the deed of the 19th May 1873 and a 
sum of Rs. 171/- was received in 
oash. There is a recital in this docu¬ 
ment that this sum of Rs. 171/- was 
required for the purpose of paving 
Government revenue for the June 
instalment and for meeting certain 
personal expenses. 

The 5th dooument was dated the 5th 
January 1875 for a sum of Rs. 400/r 
under which the earlier dooument of 
the 26th January 1874 was paid off 
and a further sum of Rs. 118/-was 
advanced. Then we have the 


INAYAT ELAHI v. HARDEO Sahai 1924 Allahabad 


document of the 5th August 1875 under 
which the 4th and 5th mortgage- 
deeds were paid off and the balance 
was received in cash. All these 
transactions are transactions entered 
into by Hardeo the grandfather of 
the mortgagors as early as the 
seventies. 

On the 31st January 1887 a mort¬ 
gage by conditional sale for a sum 
Rs. 3,100/- was executed in favour of 
the same mortgagee Ajit Singh under 
which he was put in possession of the 
mortgaged properties and the amount 
due on the earlier document of the 
5th August 1875 was paid off. There 
is a further recital in this document 
that Rs. 505-7-3 were due on account 
of a Munsif’s Court decree and Rs. 
64-8 -9 were due on account of prior 
debts. Rs. 150/- were paid in cash. 
There can be no doubt that this mort¬ 
gage by conditional sale was fully 
acted upon and the mortgagee enter¬ 
ed into possession soon after. He 
and his representative have been in 
possession of the property since then, 
which means that during the whole of 
a period of over thirty years the 
mortgagors’ family has allowed this 
property to remain out of its pos¬ 
session. 

On the 16th June 1894 another mort¬ 
gage-deed was executed by Durga 
Prasad, Munna Lai and Bhawani 
Prasad, the sons of Hardeo, in favour 
of one Mt. Lachmi Bai for a sum of 
Rs. 6,400/-. Under this document Rs. 
6,100, were left with the mortgagee 
to pay off the mortgage by condi¬ 
tional sale the validity of which was 
of course accepted and Rs. 300/- were 
acknowledged to have been received 
in cash. There can be no doubt that 
subsequently Mst. Lachmi Bai the 
mortgagee paid off the prior mortgage 
and entered into possession of the 
property in place of the previous 
mortgagee. On the 1st of March 
1897 another mortgage deed by the 
same 3 persons was executed for a 
sum of Rs. 900/- and the recital is to 
the effect that the money was requir¬ 
ed to pay off a decree for arrears of 
rent held by Chaudhri Sunder Singh 
and another and to meet certain > 
personal expenses. The property 
hypothecated under this bond was the 


same as covered by the mortgage by 
conditional sale. 

Up to the year 1914 no attempt 
was made by any member of the mort¬ 
gagor’s family to challenge any of 
these mortgage deeds or to recover 
the property from the possession of 
the mortgagees. The family seems 
to have acquiesced in these transfers. 
A third party would therefore be 
quite justified in presuming that the 
debts must have been incurred for 
family necessity. On the 2nd June 
1914 six members of the family, 
namely, Bhawani Prasad acting in 
bis own right and as guardian of his 
sons Bansi Dhar and Raghubar Singh 
(2) Gaya Prasad, (3) Kalka Prasad for 
self and as guardian of his minor son 
Sarup Singh, (4) Murlidhar, (5) Sheo 
Narain for self and as guardian of his 
minor sons Sughar Singh, Babu Ram 
and Chute Tua and (6) Sanet Singh 
in his own right and as guardian of 
Mabaraj Singh executed the docu¬ 
ments in suit under which the 
amounts due under the previous mort¬ 
gage deeds of 1894 and 1897 men¬ 
tioned above were left with the mort¬ 
gagees to be paid off and the balance 
of Rs. 500/- was said to have been 
required for purchasing com for daily 
consumption and meeting the expens¬ 
es of the execution and the registra¬ 
tion of the deeds. 

It was some years after these mort¬ 
gage deeds that Inayet Ilahi obtained 
a sale-deed on the 6th January 1919 
in which there was a fresh admission 
on behalf of the mortgagors that the 
two mortgage debts in question had 
been validly incurred and were bind¬ 
ing on the family. 

It is true that in a case where a 
mortgagee wishes to enforce a charge 
against the family property the 
burden lies on him to satisfy the 
Court that the mortgage transaction 
had been entered into for family 
necessity or in lieu of antecedent 
debt or with the consent, express or 
implied, of all the members of the* 
family. In the present case we are 
of opinion that this burden has been 
sufficiently discharged. In the first 
place, the transactions extend back to 
the year 1873 and for all this long 
period there never has been any 
protest male by any member of the 
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family. Further more there is noth¬ 
ing to show that in the years 1894 
and 1897 there were any major mem¬ 
bers of the family alive who were 
not parties to the transaction and 
whose consent ought to have been 
obtained and was not obtained. In 
fact the ages of the various defend¬ 
ants as given in the plaint 
would rather go to show that all 
of them or at least most of 
them were not even born in 
those years. A long series of rene¬ 
wals of mortgage transactions ex¬ 
tending for over a generation with¬ 
out any protest by any member of the 
family would show its acquiescence 
and raise a fair presumption that if 
there had not been a valid necessity 
for them some objection would have 
been raised. The present mortgagees 
were not the mortgagees in the years 
1894 & 1897, and so it is not a matter 


debts and in that way to recover the 
property from the mortgagees, that the 
mortgage deeds in suit were executed. 
The family cannot now be allowed to 
retain the benefit and repudiate the 
liability. 

We think it right to note that in 
the Court below with the exception 
of the transferee, only one defend¬ 
ant, Maharaj Singh, contested one of 
the suits. All the other defendants 
did not put in any appearance nor 
filed any written statement. The 
question of want of legal necessity 
was a mixed question of law and fact 
and none of these defendants ever at¬ 
tempted to raise it. None of them 
went into the witness box to explain 
away their own admissions. The 
plaintiffs produced some oral evidence 
also, which under the circumstances 
we do not propose to discuss. After 
the decrees in the two suits were 


within their special means of know¬ 
ledge as to whether the amounts bor¬ 
rowed on these dates had been incur¬ 
red for legal necessity. In view of 
the long continued acquiescence of all 
the members of the family, at any rate 
by all the adult members of the fami¬ 


ly, and the express admission contain¬ 
ed in the sale-deed of 6th January 
1919, we are of opinion that it must 
be held that in this case the burden of 
proof of legal necessity has been 
completely discharged. It is not now 
possible after the lapse of so many 
years to produce evidence to show 
for what purpose the money was bor¬ 
rowed or how it was actually spent 
by the mortgagors. All that the 
mortgagees are required to show is 
that like ordinary men they were rea¬ 
sonably satisfied that legal necessity 
must have existed. In view of the 
conduct of all the members of the 
ramuy m allowing the property to re¬ 
main out of their possession for such 
viong time we think that this must 

}$ have been so - hven 
though all these sums were borrowed 

and ai tu CUr i. ty *L f the famil J r property 
denbe to 2? i We is no direct evi- 
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passed Maharaj Singh the only defen¬ 
dant who was a member of the family 
submitted to the decrees and has not 
appealed. The persons who now 
appeal are the transferees, Sh. Inayet 
Ilahi and certain ether defendants 
who did not put in an appearance in 
the Court below and who did not raise 
the question at all. Their reluctance 
to submit themselves to cross-exami¬ 
nation suggests to some extent that 
they did not feel confident that they 
would be able to explain their previous 
admissions. The evidence of Jhau 
Lai and Hardeo Sahai is to the effect 
that Rs. 500 were taken to meet 
private expenses and the expenses of 
registration. The recital in the deed 
is to the same effect. The defendants 
have given no oral evidence to rebut 
it. Their own evidence would at least 
have shown for what purpose Rs. 500 
were required. Neither the transferee 
nor these other defendants who never 
contested the claim can therefore suc¬ 
ceed The result is that both these 
appeals fail and are hereby dismissed 
with costs including in this Court fees 
on the higher scale. 

Appeals dismissal. 
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Mears, C. J, and Pigoott, J. 

Kapur Chan I and others —Opposite 
Pajty—Appellants. 

V 

Lala Kuithaiya Lal —Applicant— 
Respondent. 

L. P. A. No. 173 of 1921, D/-21st 
June 1923, from the judgment of 
Wallach, J. t D/- 9th August, 1921. 

i xecu'ion - Successive applications for exe¬ 
cution when and to what extent barred. 

There is nothiug to prevent several appli¬ 
cations being made, directed against and 
linked into partnership of private property. 
There is nothing to prevent a succession of 
application* directed against persons who are 
ascertained to te, or believed to be, partners in 
the particular venture out of which the decree 
has arisen. The limitation however that is 
imposed on all these applications is that, if 
there has been a previous application, in which 
there has been a definite decision affecting a 
particular piece of property, or a paiticular 
person, and from that decision nothing has 
been done by way of appeal or institution of 
suit if either of these methods were available, 
that decision is a final decision between the 
parties, and if in any subsequent proceedings, 
the point again becomes material the parties 
are bound by that previous decision, and the 
matter cannot be reopened. To that extent, 
and that extent only, is there limitation on the 
successive applications in execution.(P. 37 C. 1] 

A. P. Dube —for Appellants. 

L. M. Banerjee —for Respondent 

Mears, C. J.—On the 9th of April 
1915 a firm, Bhairon Prasad and 
Mahadeo, borrowed Rs. 2500/-on a 
promissory note, the money having 
been lent by one Gajadhar. On the 
next day the firm borrowed a similar 
amount from another firm and both 
these notes subsequently were pur¬ 
chased by Kanhaiya Lal, the respon¬ 
dent in this matter. On the 10th of 
August 1916 Kanhaiya Lal brought a 
suit for the recovery of the Rs. 5000/- 
and interest. On the 28th of Novem¬ 
ber 1 9i6 the suit was compromised by 
one Mangli Prasad. At that date 
Mangli Prasad had a younger bio- 
ther Phul Chand and a still younger 
brother, by name Suraj Karan, who 
was a minor. Mangli Prasad, purpor¬ 
ting to act as a member of the firm 
agreed in writing to pay Rs. 6,120 in 
certain instalments, assented to the 
insertion of the usual default clauses, 
in the compromise and set aside 
certain immoveable property which he 


declared to be hypothecated to the 
due discharge of this debt. In the 
document of compromise he stated that 
Phul Chand and Suraj Karan were 
his brothers, and he spoke of them as 
joint owners with himself in the pro¬ 
perty specified at the foot of the deed, 
and also as members of the firm. 
Tnat compromise was embodied in a 
decree of the 20th of November 1916. 
Kanhaiya Lal no doubt was confident 
that he nad got a decree which, if 
default were made, could readily be 
put into execution. Default was 
made and on the 30th of July the 
respondents applied for execution. 
On the 8th of August they asked for 
an injunction restraining the trans¬ 
fer of or creation of charges over this 
property, and on the 18th of August 
this property was attached. On the 
8th of September and again on the 
12th of September Phul Chand for 
himself and his younger brother filed 
two applications. The first applica¬ 
tion was to set aside the decree. The 
second application was to at aside the 
attachment on th6 ground that the 
property sought to be attached, and 
which was tne subject of hypothecs 
tion in the compromise decree, was 
wholly and entirely the property of 
Phul Chand and Suraj Karan, and 
the firm had no concern with it at 
all and that they, the two younger 
brothers were separate fr m Mangli 
Prasad. Objections were lodged by 
the respondent on November 3rd, and 
10th, and among-t these objections 
the present respond* nt .-tated that it 
was not recessa*y in the suit to 
disclose the names of all the persons 
who were the paitners. He further 
stated that Mangli Prasad had acted 
throughout as karta of the joint Hindu 
family, that he and his two brothers 
were joint that the business was the 
business of the family, and the pro¬ 
perty comprised in the compromise 
decree was also property of the joint 
family. The grounds of ihe appli¬ 
cation of the 12th of September al¬ 
leged, as we havn stat'd, a s« paration 
by Phul Chand and Suraj Karan from 
Mangli Prasad, it gave no date ’of 
that separation, and no particular* 
other than the asserlion that as the 
result of that stparation Mangli 
Prasad had been given a block - of 
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property elsewhere as his share 
whilst they had got other property 
comprising inter alia the property 
sought to be taken in execution. 

It appears from the very scanty 
record that lies before us, that the 
learned Subordinate Judge apparently 
grouped the two applications of the 
8th and 12th of September together. 
We have studied with great care, and 
with the assistance of Mr. Dube and 
Mr. Lalit Mohan Baue<-ji, the order 
that he passed, because it is agreed 
that, if it should transpire that he in 
fact decided as a relevant matter that 
which at a later stage (in May 1919) 
the learned Subordinate Judge was 
again asked to decide, the decision of 
Mr. Justice Walsh, to which we will 
refer later, will be the decision to be 
preferred. 

The exact text of the order sheet is 
to be found at page 931 [Phulchand v. 
Kanhaiya Lai (1)]. 

The order sheet of the 6th of Sep¬ 
tember 1918 runs as follows:—“The 
decree holder has obtained a simple 
money decree against defendant No. I, 
that i. e., firm Bhairon Prasad and 
Mahadeo. The present objectors were 
not parties to the decree. Mangli 
Prasad appeared for the firm. These 
objectors are brothers of Mangli 
Prasad. They were never disclosed in 
the plaint as partners. The property 
attached has not been proved to be 
the property of the firm. Under the 
circumstances attached property must 
be the property of the objector as 
well as that of the judgment, debtor 
Mangli Prasad representing the firm. 
Ordered 2/3rd share in the property 
attached to be released; parties to bear 
their own costs”. 


Now it is necessary to consider 
what the parties were contending for. 
Kanhaiya Lai, the decree holder, 
wanted the attachment of property 
which, under the compromise decree 
had been hypothecated by the eldest 
of the-three brothers on the assertion 
that it Was property which belonged 
to the firm vand that the three bro¬ 
thers constituted a joint family. Th< 
oraer of th® Judge involves first ol 
all-a'finding by him that the statu: 
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of the family had undergone a change. 
He evidently accepted the story of 
Phul Chand and Suraj Karan that 
there had been a separation. He 
appears to have believed whatever 
evidence was put before him and that 
their status h*d altered from that of 
joint tenants to tenants-in-common, 
because he treated this property, not 
as the objector wished it to be treated, 
as belonging wholly to them, but 
treated it on the basis that each bro¬ 
ther had an equal one-third share. He 
must have decided that the two 
younger brothers were not partners 
in the firm, and he also decided clearly 
that it was not proved that the pro¬ 
perty, though represented by Mangli 
Prasad to be the property of the 
firm, was in truth the property of the 
firm. It is on those findings, errone¬ 
ous as they may have been, that the 
order of 6th September 1918 was 
based, and its propriety cannot be 
challenged now. The decree holder, 
dissatisfied as he may well have been,' 
did not appeal from that order, nor 
did he under Order 21 rule 63 make 
this question, as to whether the pro¬ 
perty comprised in the compromise 
decree belonged to the firm or not, a 
matter for a suit. It is said that the 
decree-holder could not have appealed; 
but we are by no means satisfied with 
that. We cannot decide that matter 
because it is conceded that he certain¬ 
ly had a right to proceed under Order 
21 rule 63. Instead of taking a 
course in which there would have 
been regular pleadings and definitely 1 
formulated issues, he, on the 14th of 
September, applied to the Judge for 1 
review and submitted to the ; Judge 
that the order of the 6th of September 
was an erroneous one and asked for 
a reconsideration of the. matter. 

The learned Subordinate Judge is 
said to have taken no steps in this 
matter until the 3rd of May 1919, on 
which day he passed an order 1 saying 
that he had already decided that the 
objectors were not parties to the 
decree, and the property not proved 
to be the property of the firm, that 
there toas no new ground disclosed for 
a review* and that-there w>ts ! no 
mistake apparent on the faoe 1 of the 
record. Gn these grounds he dismissed 
the ex-paite application. Th«#eu>brij 
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two days later, the deoree 
holder made an application asking 
that the liability of the opposite par¬ 
ties might be determined, and that 
leave might be given to execute the 
decree against them. On the 23rd of 
June 1920 the Subordinate Judge 
disposed of that application, holding 
that the order of the 6th of Septem¬ 
ber 1918 did not operate as a bar to 
this application, and that it might be 
entered upon and decided. He went 
into the evidence on either side and 
made an order favourable to Kanhaiya 
Lal, the present respondent. The 
objectors appealed to this Court and 
the matter was considered, by Mr. 
Justice Walsh and Mr. Justice 
Wallach on 9th August 1921. There 
was a difference of opinion between 
them, Mr. Justice Walsh coming to 
the conclusion that the order of the 
6th of September 1918 had involved 
issues on which decisions had been 
given and that by the application of 
the 5th of May 1919 the respondents 
were seeking to reopen questions 
which had become final. Mr. Justice 
Wallach was of opinion that the 
order of the 6th of September 1 918 
did not exclude an application under 
Order 21 rule 50 (2). 

It is in these circumstances that the 
matter has come up before us, and the 
question for our determination is: 
ought the Subordinate Judge to have 
entertained the application of the 
5th of May 19-9 ; or ought he, without 
going into the evidence on the 
merits, to have held himself precluded 
by virtue of the previous struggle 
between the parties which was conclu¬ 
ded by the order of 6th September 1918. 

We are of opinion that the judg¬ 
ment of Mr. Justice Walsh is to be 
preferred, for these reasons. The 
position of the respondent when he 
first sought to obtain execution was 
as follows. He could have limited his 
execution to the partnership property, 
relying upon the fact that service had 
been duly effected upon Mangli 
Prasad, a partner. He might also 
have proceeded personally against 
Mangli Prasad. So that he had a 
dual remedy by the mere fact of 
service on Mangli Prasad, that is a 
remedy against the whole of the pro¬ 
perty of the partnership; and a 


remedy against the personal property 
and person of Mangli Prasad. Because 
of the form of the compromise decree 
the respondent naturally sought the 
property therein pointed out and he 
proceeded under Order 21 rule 50 (1) ; 
and we regard his application as being 
limited exclusively to property which 
he believed, on the representations of 
Mangli Prasad, to be partnership pro¬ 
perty, certain of being attached. 
When in reply to the attachment of 
the 18th of August Phul Chand and 
Suraj Karan filed applications, the 
Judge before allowing execution had 
to be satisfied that the property 
sought to be attached was the pro¬ 
perty of the partnership. Having 
regard to the form which the applica¬ 
tions of the 8th and 12th of September 
took and the form of the objections of 
November 3rd and 10th by the plain¬ 
tiff, it would appear that incidentally 
but nevertheless necessary to the 
determination of this question whe¬ 
ther the property was the property of 
the partnership, was the question of 
the status of the family and the 
membership of the firm, and the Judge 
by the terms of his order sheet and by 
the statement made by him when 
dismissing the application for review 
does undoubtedly show that he dealt 
with all those three matters. 

As regards the order of the 6th of 
September 1918, as we have already 
said, nobody in either Court has had 
a good word to say for it. It appears 
to us to be erroneous ; but the decision 
may have been a right one, inasmuch 
as it must have been dependent upon 
evidence produced before the Subordi¬ 
nate Judge, which is uot before us. 
The respondent complains that, by 
that erroneous order of the 6th of 
September 1918, lie has been grievous¬ 
ly injured, and that having paid 
money for the promissory notes which 
formed the basis of the action, and 
having obtained a compromise into 
which no other business man would 
have entered, has been by trickery 
and process of law deprived of this 
recourse against wbat he still undoub¬ 
tedly believes to be partnership pro¬ 
perty, and property of a joint Hindu 
family. Mr. Justice Walsh in his 
judgment took the line that the res¬ 
pondent was himself largely to blame 
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for this and we feel there is some 
force in that observation, because it 
was unwiso of him, having got what 
he considered to be plainly a perverse 
decision of the 6th of September, to 
apply for a review to the same Judge. 
His proper course, if he took the view 
that the order of the 6th of September 
was not appealable, was to institute a 
suit and hare the matter carefully 
and properly thrashed out. He did not 
do that, and such issues as can fairly 
be presumed to have necessarily been 
before the Subordinate Judge and to 
have been decided by him, have been 
finally decided, whether such issues 
were rightly or wrongly decided. That 
was the position on the 9th of May, 
and we have already said that we are 
of opinion that on that day the 
learned Subordinate Judge in going 
into the matter on the application 
under Order 21 rule 50 (2), was going 
over, as regards some of the issues, the 
same ground which the previous 
Judge had decided: 

L it is quite true, as the respondent 
as pressed upon us, that successive 
steps may be taken in execution ; 
that is to say there is nothing to pre¬ 
vent several applications being made, 
direoted against and linked into part- 

E ership of private property. There is 
othing to prevent a succession of 
pplications directed againt persons 
who are ascertained to be, or believed 
to be, partners in the particular 
venture out of which the decree has 
irisen. The limitation however that 
imposed on all these applications is 
shat, if there has been a previous 
application, in which there has been 
definite decision affecting a particu¬ 
lar piece of property, or particular 
lerson, and from that deoision nothing 
ias been done by way of appeal or 
istitution of suit, if either of thes e 
tethods were available, that deoision 
1 a final decision between the parties; 
md if in any subsequent proceedings, 
he point again beoomes material the 
•arties are bound by that previous 
leoision, and the matter cannot be 
eopened. To that extent, and that 
r*tent only, is there limitation on the 
aucoeaslve applications in exeoution. 
We think that.the objection whioh 
was taken to the learned Subordinate 
Judge going into this matter on the 


9th of May, which was that he was 
going to cover as regards material 
matters points which had been discus¬ 
sed and settled finally between the 
parties in September 1918, was a 
right objection, and he ought not to 
have entertained the application of 
May 9th. 

The sesult therefore is that we set 
aside the order of this Court and also 
the order of the Court below, and in 
lieu thereof we dismiss the applica¬ 
tion presented by the respondent 
Kanhaiya Lai under Order 21 rule 50 
(2). Under the circumstances we 
leave the parties to bear their own 
coBts throughout. 

Appeal allowe/l. 
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LINDSAY AND SULAIMAN, JJ. 

Baijnath Rai an'l others — Plain¬ 
tiffs—Appellants. 

v. 

Gokul Rai and after his death Brij 
Behari Rai and Avalh Behare Rai amt 
others —Defendants—Respondents. 

F. A. No. 236 of 1921, D'- 14th June, 
1923, from the decision of the Sub. J., 
Ghasipur, D/- 31st March, 1921. 

Hindu Law — Debt*—Son suing to set aside 
alienation by father—Necessity to be proved by 
defendant transferee . 

In every cage the burden prima facie lies on 
the plaintiff to establish his case ; but where 
it is either admitted or proved that the plain¬ 
tiff was a member of a joiut Hindu family, 
th*t tie property transferred wa9 an ancestral 
property, and that it had been transferred with¬ 
out the plaintiff's consent and not apparently in 
lieu of antecedent debt or at an auotion sale, 
the burden would lie on the defendant trans¬ 
feree to justify the alienation. (P 38 Ci] 

S. AT. Sen and U. S. Bajpai—ior Ap- 
pellants. 

W. L. Agarwala —for Respondents. 

Judgment.—This is a plaintiffs’ 
appeal arising out of a suit for setting 
aside three sale-deeds two of which 
were executed on the 4th of December 
1921 and the third on the 30th of July 
1913 by the fathers and grandfathers 
of the present plaintiffs on the ground 
that these alienations of ancestral 
property were without any legal 
necessity. There was no suggestion 
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in the plaint that the debts had been 
contracted for any illegal or immoral 
purposes. 

The defendants transferees contest¬ 
ed the claim mainly on the ground 
that the debts had been incurred for 
family necessities and were binding 
on the plaintiffs. It was also pleaded 
that the claim .vas barred by time in¬ 
asmuch as the plaintiffs were not born 
at the time of the first transfers. 

The Court below found that the 
plaintiff No. 1 was alive at the time 
when the transfers of 1901 took place 
and that the two remaining plaintiffs 
were born before the execution of the 
third sale-deed. It accordingly held 
that the plaintiffs were entitled to 
maintain the suit. It however dis¬ 
missed the suit on the ground that the 
burden lay on the plaintiffs to prove 
that the transactions were without 
any legal necessity and inasmuch as 
the plaintiffs had failed to discharge 
that burden the claim stood dismissed. 
It relied mainly on two authorities, 
namely, the case reported in A. W. N. 
(1887) 116 and a judgment of the 
Patna High Court reported in 54 I. C. 
946. 

The plaintiffs have come up in ap¬ 
peal to this Court and on their behalf 
it is strongly contended that the 
burden of proof was wrongly laid on 
them. 

Both the cases referred to by the 
learned Subordinate Judge were cases 
in which the mortgagees were suing 
to enforce their mortgage and were 
therefore not parallel cases. In the 
first of these two cases all that Sir 
John Edge, C. J. remarked was that 
where a son comes into Court to ask 
relief sgainst a sale effected by his 
father for an antecedent debt it would 
be for the son to make out a case 
for the relief asked. 

In the Patna case however at p. 
948 there is an observation by Sultan 
Ahmad J. to the effect that Courts 
have always drawn a distinction bet¬ 
ween a case where the property has 
passed out of the hands of the family 
by mortgage, sale or other alienation 
by the father, and the son sues for 
the recovery of the same and 
the case where the mortgagee 
seeks to enforce the mortgage execu¬ 
ted by the father against the sons 


who are in possession of the property. 
In the former case the son must show 
the grounds on which he seeks to set 
aside the alienation by the father. In 
the latter it is the mortgagee who has 
to show how he claims for the repay¬ 
ment of the debt of the father. 

If the learned Judge intended to 
lay down a general proposition of law 
that in every case where a Hindu son 
brings a suit to recover possession of 
properties from transferees the burden 
lies on him to prove that the transfer 
was without any legal necessity then 
we would be inclined not to agree 
with that view. Of course, in every 
case the burden prima facie lies on 
the plaintiff to establish his case ; 
but where it is either admitted or 
proved that the plaintiff was a mem¬ 
ber of a joint Hindu family, that the 
property transferred was an ancestral 
property, that it had been transferred 
without the plaintiff's consent and 
not apparently in lieu of any antece¬ 
dent debt or at an auction sale, the 
burden would lie on the defendant 
transferee to justify the alienation. 

It is however not necessary for us 
to remand the case, for both the par¬ 
ties produced all the evidence which 
they intended to produce and no evi¬ 
dence has been shut out. We there¬ 
fore propose to consider the case on 
its merits. 

The dealings between the parties go 
back to a very early period. On the 
15th July 1876 a possessory mortgage 
for Rs. 299 was executed by Ram Yad 
Rai and others, the recital in the deed 
being to the effect that the money 
was borrowed for the payment of 
Government revenue and for house¬ 
hold expenses. This was followed by 
a second possessory mortgage-deed 
dated 29th May 1885 for Rs. 99-15-0 
by Ram Lagan and Kodai Ram grand-, 
fathers of the present plaintiffs in 
which the necessity for the loan was 
recited to be the marriage expenses of 
a daughter, the payment of Govern¬ 
ment revenue and certain household 
expenses. About a year or two after¬ 
wards a simple money bond for Rs. 98 
was executed by Ram Lagan under 
which no family property was hypo¬ 
thecated. This was followed by a 
hypothecation bond for Rs. 237 dated 
30th July 1887 which was executed in 
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order to pay off the previous simple 
money bond and also to pay Govern¬ 
ment revenue and household expenses. 
After this, on the 5th of April 1888, 

a fresh hypothecation bond was exe- 

auted for Rs. 199 out of which 
Rs. 91-0-6 were set off against an 
amount due under account books and 
the balance of Rs. 101-15-6 was said 
to have been required for the purpose 
of paying Government Revenue, 
household expenses and the purchase 
of bullocks. In the same year another 
hypothecation bond of the 19th July 
1888 for Rs. 299 was executed under 
which Rs. 100 were set off against 
parole debts incurred in connection 
with some marriage and Rs. 35 for 
payment of Government revenue, and 
Rs. 164 for Government revenue and 
household expenses. 

In the next year, on the 11th April 
1889, another hypothecation bond was 
executed under which the three pre¬ 
vious documents of the 5th April 
1888, 19th July 1888 and 30th July 
1887 were discharged. No fresh sum 
was advanced under these documents. 
In the year 1890, namely, on the 27th 
February 1890, a hypothecation bond 
for Rs. 450 was executed by the same 
persons the recital being that the 
money was required for paying Go¬ 
vernment revenue and to meet certain 
necessary expenses. On the 4th Sep¬ 
tember 1898 a simple money bond for 
Rs. 99-15-0 was executed under which 
no family property was hypothecated 
and the reoital was to the effect that 
the money was required for payment 
of Government revenue. On the same 
date and for the same purpose another 
simple money bond for the sum of 
Rs. 99-15-0 was also executed. 

Such, was the indebtedness of the 
family. Part of the family property 
had been alienated long before 1901 
under possessory mortgage deeds, and 
there can be no question that the 
mortgagees were in possession of the 
property. Up to the year 1901 there is 
no suggestion that any member of the 
.tamily ever raised any protest or objec¬ 
tion to these transfers. It was profes¬ 
sedly with a view to recover the pro- 

P 6 Yam * m , these mortgagees that 

tw ° fea!le deeds which are the 
subject matter of the dispute in this 
° <we VifKg exeouted. The first one 


v.GoktjlRai 39 

was executed for Rs. 3,7'8-0-0 by 
Ram Lagan Rai and Kodai Rai the 
grandfathers of the present plaintiffs. 
The recitals contained in the deed 
clearly show that the amount due 
under the document dated the 11th 
April 1889 as well as on two other 
possessory mortgage deeds, the dates 
of which are not mentioned in the 
deed but under which the family pro¬ 
perty in mauza Newa had been trans¬ 
ferred, were paid off. We have 
already indicated that the mortgage 
deed of the 11th April 1889 had been 
executed in order to pay olf the 
previous documents of 1887 and 1*88. 
One of the two mortgages referred to 
in this deed was probably the pos¬ 
sessory mortgage deed of the 15th July 
1876 and the other was deed of some 
later date which has not been pro¬ 
duced in this case. We however have 
this fact that both these mortgage 
deeds were actually redeemed by the 
present defendants, as is borne out 
conclusively by the endorsement on 
the back of the document of 1876 as 
well as an application dated 22nd June 
1915. It was by raising the money 
in this way that the family was able 
to redeem the property from the poss¬ 
ession of the mortgagees, who had 
remained in possession for some 20 
years at least without any protest on 
behalf of the other members of the 
family. The family thus benefited 
considerably, 

The second sale deed of the same 
date was executed for a sum of 
Rs. 1499 which was raised in order to 
discharge the hypothecation bond 
dated the 27th February 1890 and two 
unregistered simple bone’s dated 4th 
September 1898. So far as these two 
latter documents are concerned the 
amount due on them was obviously 
an antecedent debt which the family 
was bound to pay and to discharge 
which the grandfathers of the present 
plaintiffs were entitled to transfer a 
part of the family property. 

The first mentioned hypothecation 
bond, namely, that of the 27th Feb¬ 
ruary 1890 had been executed for 
Rs, 450 and the recital contained in 
the document shows that the money 
was required for the purpose of pay¬ 
ing arrears of Government revenue 
and meeting oertain necessary 
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expenses. This is a recital contained 
in a very old document of the year 
1890 and there is really no ground 
for supposing that the recital con¬ 
tained in this old document was 
wrong. The evidence on behalf of 
the plaintiffs is absolutely nil; 
on the other hand we have the 
statement of the defendant Gokul Rai 
which proves that at the time when 
this deed was executed he had made 
thorough enquiries and was fully satis¬ 
fied that the amount was required for 
the payment of Government revenue 
which was due and for meeting other 
family expenses. Under these circum¬ 
stances, we see no reason to believe 
that the recital contained in this 
document was in any way wrong. 

The 3rd sale deed is dated the 30th 
July 1913 and was executed by Kodai 
Rai and Hanuman Rai and Ramgobind 
Rai sons of Ram Logan Rai as well 
as Lalta Rai another member of the 
family. On the face of the document 
the sale consideration was the amount 
due under 5 unregistered documents. 
All these documents have been pro¬ 
duced on behalf of the defendants and 
there can be no question that these 
were genuine documents and that the 
sums had been advanced on them. 
From the documents it is evident that 
the money was advanced not on the 
security of the family property. 
The amounts due under them there¬ 
fore constituted, antecedent debts 
the payment of which was binding 
on the family. The third sale 
deed therefore cannot in any way 
be now questioned by the plaintiffs. 
We have already said that there is 
no suggestion put forward on behalf 
of the plaintiffs that these debts were 
in any way tainted with any illegality 
or immorality. 

Even though therefore the burden 
lay on the defendants transfetees to 
justify the alienations, we are of 
opinion that the circumstances of this 
case- as well as the documentary and 
oral evidence on the record are suffi¬ 
cient to discharge this burden. 

On behalf of the plaintiffs only 
Baijnath Rai, plaintiff No. 1, was 
examined who hail no personal know¬ 
ledge of the transactions entered into 
by the family. All that he stated 
v as that he was not aware of the 


execution of the various mortgage 
deeds and that he had made some 
enquiry from other persons, not the 
members of his family, and under¬ 
stood that the debts had been con¬ 
tracted without any purpose and were 
spent extravagantly. On the other 
hand there is the statement of Gokul 
Rai to the effect that he had made 
enquiries and was satisfied that neces¬ 
sity existed for the loans. Gokul Rai 
bad zemindari property along with 
the plaintiffs family in the same 
villages and may be expected to be 
acquainted with the financial position 
of the plaintiffs family. The various 
documents produced show clearly that 
the family was in great need of money 
and was regularly borrowing small 
sums of money for meeting ordinary 
household expenses and for paying 
arrears of Government Revenue. 
Even at the present time the plaintiff 
No. 1 has admitted that there are at 
least 18 persons, including women 
and children, in his family, and the 
entire profits of his estate come to 
Rs. 300 or Rs. 350 a year only. The 
transactions between the parties go 
back to a very early period. Evidence 
of the various ways in which the 
amounts borrowed were spent has 
practically disappeared and in the 
circumstances we are of opinion that 
the evidence which the defendants 
have been able to produce is quite 
sufficient; we therefore hold that the 
defendants have discharged the bur¬ 
den of proving that these were good 
transfers. The result is that the 
decree of the lower Court must be 
upheld. The appeal is dismissed ac¬ 
cordingly including in this Court fees 
on the higher scale. 

Appeal dismissed. 
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Provincial Insolvency Act ( 1920) % S. 4 (2) 
Claims by strangers to property can be gone 
into by Civil Courts. 

Under the new Act if a question of title has 
been actually raised by a stranger to the insol¬ 
vency and decided by the Insolvency Court the 
decision is final, and the question cannot be 
re-opened in a separate regular suit. This 
however ^oe9 not mean that exclusive jurisdic¬ 
tion has been conferred on the Insolvency 
Court, and that the only remedy open to the 
aggrieved stranger is to apply to that Court. 
Where a person has made no attempt to bring 
the matter up before the Insolvency Court 
and there is no order of the Insolvency Court 
which oan be pointed out as amounting to a 
decision within the meaning of sub-clause ^2) 
of S. 4, he is at perfect liberty to have recourse 
to the ordinary Civil Courts (P. 42 C. 2) 

(b) Provincial Insolvency Act (2920), S. 68 — 
4 May does not mean .* must Jurisdiction of 
Civil Court not barred. 


The word “May 4 in S. 68 does not moan 
“Must* 4 S. 68 provides a speedy remedy to 
which recourse can be had if the person aggrie¬ 
ved chooses to seek it. But it is not the only 
remedy open to him. It is open to a third 
person who does not c'aira title through the in¬ 
solvent to treat the receiver as a trespasser and 
maintain his claim in a Civil Court. (P. 43 C. 1) 

(c) Provincial Insolvency Act [l920) % S . 28 
(2) — Leave—Insolvency Court. 

There is no statutory provision under which, 
leavo is necessary to file a suit against official 
receiver. On the other band whatever provision 
there is in the Act relating to the grant of such 
leave is confined to claims of creditors. Refer¬ 
ence may be made t> S. 28 sub cl. 2. (P. 43 C. 1) 

(d) Civil P. C. % S. so—Official Receiver in 
Insolvency proceedings—Notice necessary. 

The utmost that can be said is that an offioial 
Receiver is a public Officer within S. 2 sub¬ 
clause 17 ( d ) C. P. C. f and notice under S. 83 is 
necessary before filing a suit against him, 

[P. 43 C. 2] 

(e) Civil P . (?., 0 . 46, R . /.—Receiver in 
Insolvency—Distinction. 

A receiver appointed under the Code of Civil 
Procedure merely holds the estate on behalf of 
the Court. Tho estate does not vest in him, 
nor does he in any way represent it. Leave of 
the Court is neoessary in order that by implead¬ 
ing him tho estate may be bound. A receiver 
under the Insolvency Act holds a different 
capacity altogether. He is more than a mere 
officer of the Court. Under S. 28 i2) the insol¬ 
vent's estate vests in him. He alone, and no one 
else, represents the estato. He therefore is the 
proper party to be impleaded in the action. No 
leave is accordingly necessary for suing him. 


ir. *0 Vy 


(/) Hindu Law—Property in wife's nam 
Presumption. 

. ^ er ® *■ ao Presumption that property eta 
iDg in the name of a Hindu widow, even thou 
purchased in her name, belongs to her husba 

IP. 44 C 

B.E. O'Conor and Ramnama Prasar, 

for Appellant < 

K. N. KdSu— for Respondents. 


Sulaiman, J.—This is a plaintiff’s 
appeal arising out of a suit for a dec¬ 
laration that she is the owner in 
possession of a certain house situated 
in the city of Cawnpore; and that the 
insolvent defendant No. 2 had no con¬ 
cern with it, and it is not liable to be 
attached by the official receiver. The 
house in question was purchased on 
the 29th of May 1914 under a regis¬ 
tered sale-deed in the name of the 
plaintiff. Some years afterwards in 
1919 Chhote Lai defendant, the plain¬ 
tiff’s, husband, entered into a partner¬ 
ship with one Ram Dutt—a commis¬ 
sion agency business-which ultimately 
failed in 1920. On the petition of 
certain creditors the firm was adjudi¬ 
cated an insolvent, and the official 
receiver took charge of the insolvent’s 
estate. On the 6th of November 1920 
he attached the house in question as 
property belonging to the insolvent 
Chhote Lai. The report of the recei¬ 
ver says that the present plaintiff 
protested and stated that the house 
belonged to her parents. 

It is important to note that she 
made no attempt to seek redress in the 
insolvency Court, but filed this regular 
suit for declaration on the 2lst of 
February 1921. 

The official receiver who mainly 
contestd the suit pleaded that the 
house belonged to the insolvent and not 
to the plaintiff. It was further urged 
that the plaintiff not having raised 
any objection at the time of the 
attachment was estopped from suing ; 
that her only remedy was to file objec¬ 
tions in the insolvency Court within 
21 days of the attachment and civil 
Court had no jurisdiction to try this 
case, and lastly that the permission of 
the insolvency Court was neoessary 
before the institution of tho suit. 

Tho insolvent, as might be expected 
in either view of the matter, supported 
the plaintiff’s claim. 

The learned Subordinate Judge 
decided the three legal issues in favour 
of the plaintiff, but on the question of 
fact came to the conclusion that the 
house in dispute belonged to ^hhote 
Lai and not to the plaintiff. 

The plaintiff has oome up in appeal 
to this Court and on her behalf the 
finding of fact arrived at by the Court 
below iB challenged. The learned 
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Advocate for the defendant-respon- 
deut has not only supported the decree 
on the finding of fact, but also on the 
legal pleas decided against him. 

As the questions of law come first 
in logijal sequence I propose to dis¬ 
pose of them first. 

The plea of estopp> 1 raised in the 
Court below has not been pressed at 
all, and it may be said at once that 
there was manifestly no substance 
in it. 

The points which have been very 
Strongly pressed in appeal are (1) that 
under the new Provincial Insolvency 
Act No. 5 of 1920 exclusive jurisdic¬ 
tion is conferred on Insolvency 
Courts with the result that no regular 
suit on the civil side is maintainable 
as against the official receiver and (2) 
that in any case no such suit without 
the permission of the Insolvency Court 
can lie. 

The argument is that an offi¬ 
cial receiver under the Insolvency 
Act is an officer of the Court, 
that therefore the act complained 
of must be deemed to be an act of the 
Court and the person aggrieved 
thereby should have recourse to that 
Court and to no other tribunal. But 
the present plaintiff not claiming 
title through the insolvent was a 
stranger to the proceeding and was in 
no way represented therein. It is 
difficult to see how her rights can in 
any way be prejudiced by an act done 
by the receiver in spite of her protest. 
It is suggested that the policy of the 
Act is to expedite matters and not to 
permit claims to be brought after a 
number of years, and it is argued that 
it was with this object in mind that 
S. 4 was enacted which in effect means 
that the question should forthwith be 
disposed of finally by the Insolvency 
Court. 

In my opinion S. 4 of the Act is an 
enabling section and confers full 
power on the Insolvency Court to 
decide all questions of title or priority 
or of any nature whatsoever which 
arise before it, or which it may deem 
necessary to decide. Sub-clause 2 
makes “such” decision final and 
binding for all purposes on all claim¬ 
ants against him. In reality S. 5 gives 
to the Insolvency Court the powers of 
a Civil Court. 
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It is to be noted that prior to the 
passing of this Act there was a 
conflict of opinion between this Court 
and the Calcutta High Court, the 
view prevailing in the latter Court 
being that questions of title could be 
disposed of by a regular suit only. 
Obviously the enactment of S. 4 gives 
effect to the view which prevailed in 
this Court. I accept the contention of 
Dr. Katju that under the new Act if a 
question of title has been actually 
raised by a stranger to the insolvency 
and decided by the Insolvency Court 
the decision is final and the question 
cannot be re-opened in a separate 
regular suit. 

This however does not mean that 
exclusive jurisdiction has been con¬ 
ferred on the Insolvency Court, and 
that the only remedy open to the 
aggrieved stranger is to apply to that 
Court. In my opinion where a person 
has made no attempt to bring the 
matter up before the Insolvency Court 
and there is no order of the Insolvency 
Court which can be pointed out as 
'amounting to a decision within the 
meaning of sub-clause (2) of S. 4, he 
is at perfect liberty to have recourse 
to the ordinary Civil Courts. In the 
present case the plaintiff never 
appeared before the Insolvency Court 
nor put her case before it, nor was 
any evidence ltd nor any adjudication 
of her rights made. How then can it 
be said that there is a '‘decision” 
against her which precludes her from 
suing? The act of attachment was an 
act of the receiver and not necessarily 
an act of the Court, much less was it 
a “decision ” by the Court. 

The act of the receiver may be 
compared to the act of the Civil Court 
amin who wrongly attaches the pro¬ 
perty of a third person in execution of 
a decree. Such an act is done as 
much under the authority of the 
execution Court as the act of a 
receiver under that of the Insolvency 
Court. No special sanctity attaches 
to the acts of the receivers under the 
Act. It is true that in certain parti¬ 
culars and subject to certain condi¬ 
tions the decision of the Court is 
final and absolute against third 
parties also and in that way the pro¬ 
ceeding differs from proceedings inV: 
exeoution where the order disallowing 
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the objection is not final. But in 
other respects the similarity certainly 
exists. In the ahsence of ^ such 
decision the Civil Court remedy is not 

barred. o rs 

Reliance was also placed on b. 

of the Act which says that if the 

insolvent nr any of the creditors or 

any other person is aggrieved by any 

act or decision of the receiver, he may 

apply to the Court, and the Court 

may confirm, reverse or modify the 

act or decision complained of, and 

make such order as it thinks just. It 

is strongly contended that the word 

“ May " in the section should be read 

as “Must” and that therefore the 

only remedy open to the aggrieved 

person is by way of an application 

under this section. In my judgment 

this contention is untenable. S. 68 

provides a speedy remedy to which 

recourse can be had if the person 

aggrieved chooses to seek it. It is 

not the only remedy open to him. Of 

course if a person applied under that 

section he would be subject to the 

time limit prescribed therein. But if 

he wanted to enforce his claim in a 

Civil Court under S. 9 of the Code of 

Civil Procedure his rights would be 

those of an ordinary person. I am 

of opinion that it is open to a third 

person who does not claim title 

through the insolvent, to treat the 

receiver as a trespasser and maintain 

his olaim in a Civil Court. There is 

no provision in the Act other than 

that contained in S. 4 which in any 

way takes away the jurisdiction of a 

Civil Court to try such a suit. 

In the case of Bhairon Prasad v. 
S.P.C. Das (1) which came under the 
old Act, the opinion was expressed 
that a stranger to the insolvency may 
at his option seek his redress in the 
ordinary Civil Court. The effect of 
S. 4 of the new Act has in no way 
been to alter the law so far as this 
point is concerned. 

The next point urged is that before 
instituting the suit it was necessary 
to obtain the leare of the Insolvency 
jC/ourt. It is conceded that there is no 
{statutory provision under which suoh 
fleave is necessary. On the other 
thand it may be pointed out that what- 

U> [1919117 A.L.J.- 787—51 1.C. 113. 


. E. V. DAVID (Sulaiman, J.) 43 

ever provision there is in the Act 
relating to the grant of such leave is 
confined to claims of creditors. 
Reference may be made to S. 28 sub 
clause 2 which provides that no! 
creditor to whom the insolvent is 
indebted shall commence any suit or 
other legal proceeding except with 
the leave of the Court and on such 
terms as the Court may impose. If 
leave were necessary in all suits, this 
provision would be altogether super¬ 
fluous. I may also point, out that 
under S. 2* (6) the power of a secured 
creditor to realise or otherwise deal 
with his security remains unaffected. 
Much less can then the rights of a 
stranger who claims an independent 
title be prejudiced. The utmost that 
can be said is that an Official 
Receiver is a public officer within the 
meaning of S. 2 sub-clause 17 (d) of 
the Civil Procedure Code, and that| 
notice under S. 80 is necessary. In 
the present case it is not disputed that 
such notice was sent, before the 
institution of the suit. 

It is however very strongly urged 
that on general principles it should be 
held that an official receiver is merely 
an officer of the Court and that no 
suit can be maintained against him 
unless the leave of the Court which 
appointed him has first been obtained. 
Reliance has been placed on some 
cases of the Bombay, Madras, 
Calcutta and Patna High Courts in 
support of this contention. None of 
the cases cited however are cases 
arising out of insolvency proceedings. 
A receiver appointed under the Code 
of Civil Procedure merely bolds the 
estate on beliulf of the Court. The 
estate does not vest in nim, nor does 
he in any way represent it. Leave of 
the Court is necessary in order that by 
impleading him the estate may be 
bound. Without leave of the Court 
he represents nobody ; after leave he 
represents the real beneficiary. A 
receiver under the Insolvency Act 
hplds a different capaoity altogether. 
He is more than a mere officer of the 
Court. Under S. 28 (2) the insolvent’ 
estate vests in him. He alone, and.n 
one else, represents the estate. . H 
therefore is the proper party to b 
impleaded in the aotion. No leave i 
aooordingly neoessarv for suing hi 
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It should also not be overlooked 
that there is a distinction between 
the case where the plaintiff suing the 
receiver had been represented in the 
previous proceeding and where he was 
not represented. For instance a 
creditor in *n insolvency proceeding, 
a share-holder in the liquidation pro¬ 
ceedings of a Company or a party to 
a litigation is represented in the 
proceeding when a receiver of the 
property is appointed. In cases of 
this kind it may he that a party to 
that proceeding having himself sub¬ 
mitted to the jurisdiction of the Court 
cannot subsequently challenge it, and 
start a fresh proceeding against the 
receiver appointed in that litigation 
without having first obtained the leave 
of that Court. The position may how¬ 
ever be quite different where a person 
who was a stranger to the proceeding 
in which the receiver was appointed 
wants to sue the receiver. 

In certain Acts an express provision 
is made that no suit shall be instituted 
against an officer appointed by the 
Court; for instances. 171 of Act VII of 
1913 sc provides. It is conceded that 
there is no such provision in the present 
Act. And independently of a statutory 
provision I can find no rule of law 
under which a suit against a Receiver 
in insolvency can be thrown out on the 
mere ground that no leave of the 
Insolvency Court had been obtained. 
This disposes of the questions of law 
raised in the appeal. 

Coming to the merits of the case 
I can say without hesitation that it is 
impossible to uphold the finding of 
the Court below. The learned Sub¬ 
ordinate Judge recorded a finding that 
the property in dispute belonged to 
Chhote Lai and not to the plaintiff. 
The question whether the plaintiff 
has succeeded in proving that the 
property belongs to her I shall consi¬ 
der presently. But there can be no 
question that there is no evidence 
whatsoever on the record to support 
the finding that the property in 
dispute belonged to Chhote Lai. 
Undoubtedly as the plaintiff came to 
Court asking for a declaration of title, 
the burden lay on her to establish 
a prima facie case that the property 
belonged to her. But after she had 
pr .ved that the title deeds stood in 
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her name, that her name was entered 
in the Municipal registers and she 
had been paying the Municipal rates 
and taxes and had been assessed as 
owner, and that for all practical pur¬ 
poses she was the ostensible owner of 
the property, then if the defendant 
wanted to prove that she was a 
mere benamidar the burden shifted on 
to him to show that the purchase 
money had been found by her husband. 
I wholly disagree with the view ex¬ 
pressed by the Court below that there 
is a presumption that property stand¬ 
ing in the name of a Hindu widow, 
even though purchased in her name, 
belongs to her husband. 

In this case as I have already re¬ 
marked the sale-deed of the 29th of 
May 1914 stood in her name. There 
had been a number of previous trans¬ 
fers which need not be mentioned ex¬ 
cept the mortgage deed dated the 13th 
of May 1913 executed by Kali Charan 
and Afst. Alpi, the previous owners, 
in favour of Dip Chand and Shimbhu 
Dat for a sum of Rs. 900/-. When the 
sale-deed of 1914 was executed the 
amount due under this document was 
left in the hands of the vendee 
for payment to the previous mort¬ 
gagees. Shimbhu Dat one of the 
mortgagees was an attesting witness 
to the sale-deed and he also admittedly 
received the mortgage money after 
the sale-had been executed. 

The plaintiff has produced a build¬ 
ing permit dated the 5th of May 1918, 
which shows that an application for 
making some new erections was made 
by her to the Municipal Board and 
permission was granted on that date. 
'1 here are also receipts for payment of 
water and house taxes standing in the 
plaintiff’s name. At the time when 
the receiver went to attach this house 
the plaintiff admittedly was occupy¬ 
ing a part of the house, the other 
portion being let out to certain te¬ 
nants. These circumstances in them¬ 
selves make out a sufficient prime 
facie case in favour of the plaintiff. 
In addition to these pieces of docu¬ 
mentary evidence, the plaintiff pro¬ 
duced a number of witnesses in sup¬ 
port of her claim. She herself went 
into the witness-box and stated that 
the house had been purchased by her 
father and uncle some seven years 
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ago. Then she said that the money 
was paid by her father and the sale 
transaction was carried out by Ma¬ 
thura-Prasad. In a later portion of 
her statement she said that the money 
was given to the vendee by Mathura 
Prasad. In paragraph 1 of the plaint 
sbe had alleged that the house was 
purchased by her father with his own 
money. One of the points pressed on 
behalf of the contesting defendant is 
that there is a gross inconsis¬ 
tency in these statememts. In my 
opinion there is no inconsistency or 
contradiction whatsoever. It is an 
admitted fact that the plaintiff's 
father and uncle were members of a 
joint family. The plaintiffs mother 
died when she was an infant and she 
was brought up in the house of her 
father and uncle. If the property was 
purchased with the money belonging 
jto the family the money may be said 
to have belonged to either of the two 
or to both. She next stated that on 
account of some quarrel with the 
relations of her husband she had to 
leave her husband’s house, and this 
was why her father and uncle 
thought of getting a house for her. 

Her father was dead when the suit 
was brought. Her uncle Mathura 
■Prasad went into the witness-box and 
swore that he had provided the mo- 
;ney for the purchase of this house- 
Mathura Prasad owns some zemindari 
property, he also carries on some 
business, and is a lambardar in one 
of the villages. He stated that he had 
Rs. 1000/- in the village and brought 
the amount to the city for payment to 
the vendee. It is true that he said 
that there were no account books kept 
•y him and that he was not in a posi¬ 
tion to produce any documentary evi¬ 
dence to prove the payment. He pro¬ 
duced two witnesses Mahadeo and 
Hanuman to show that he actually 
•rought the money from the village, 
u is unnecessary to comment on the 
evidence of these witnesses who are 

22L of n ® 0 8 l atus - But there is the 
evidence of Babu Chhote Lai, Vakil, a 

c 0f the P^intiif, to 

question * hat bef ° r ° the 8al0_deed 
S was executed Mathura Pra- 

Lnfr , t0 - him and Bhown Mm 

fc0 tha house and 
oonsulted hims evidence oertaiQ _ 



ly shows that Mathura Prasad was in 
some way or other connected with 
the transaction. Two witnesses Gaya 
Din and Raghunafch were examined to 
prove that the rents were paid to the 
lady by them . and that the house taxes 
were also paid by the plaintiff. The 
evidence on behalf of the defendant 
receiver is practically nil. No cir¬ 
cumstances are shown which would 
make it at all probable that Cbhote 
Lai was the real purchaser and that 
the property had been obtained ficti¬ 
tiously in the name of the plaintiff. 
For instance it is not shown that in 
the year 1911 Chhote Lai had any mo¬ 
tive to enter into a benami transaction 
or that he was contemplating the 
starting of any business and it was 
with a view to cheat the future crea¬ 
tors that the property was purchased 
in the name of his wife. In fact it 
was many years after the sale that he 
entered into the parnership business 
which failed. The oral evidence pro¬ 
duced by the defendant consists of 
three persons Gur Dayal, Kanhaiya 
Lai and Jhabu Lai whose statements 
are mainly to the effect that Chhote 
Lai was in a position to advance 
Rs. 1000/- towards the acquisition of 
this house. They also tried to prove 
that Chhote Lai after the sale-deed 
was executed made some statements 
alleging himself to be the real owner. 
Such a statement even if true is of no 
value against the plaintiff. Gur 
Dayal is a general attorney of one 
of the pttitioning creditors. The 
sale-deed was not executed in his pre¬ 
sence nor is he able to say where 
the purchase ’money came from. 
Kanhaiya Lai is himself a credi¬ 
tor. In the presence of neither 
of these the sale transaction 
took place. In my opinion therefore 
the evidence adduced by the defendant 
is wholly insufficient to overweigh 
that adduced by the plaintiff. The 
documeutary evidenoe is entirely in 
favour of the plaintiff and there are 
no circumstances which in any way 
throw any suspicion on the transac- 
_ The burden which lay on the 
plaintiff of establishing a prima facie 
case was sufficiently discharged by 
her evidenoe and no rebutting evi¬ 
denoe worth the name has been addu¬ 
ced on behalf of the defendant. In 
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this view of the matter the finding of 
the learned Ju Ige must be overruled. 
I would therefore allow the appeal, 
set aside the decree of the Court below 
and decree the plaintiff's suit with 
costs. 

Lindsay, J. —I agree with my learn¬ 
ed colleague that this appeal should 
be allowed. There are no merits in 
the case of the respondent. I wish 
however to say a few words regard- 
ing the legal points which have been 
raised in the case. The questions 
which arise for decision are simple 
questions of the interpretation of Act 
V of 1920 and it does not appear to 
me necessary to resort to any previ¬ 
ous decision or authority for the pur 
pose of construing the relevant sec¬ 
tions. 

So far as S. 68 is concerned it can¬ 
not in my opinion be maintained on 
the language of that section that a 
person who is aggrieved by any act 
of a receiver is under an obligation to 
apply to the Court for relief. What 
the section say? is that such a person 
“may apply" to the Court and it is 
further provided chat if he exercises his 
option of applying to the Court he 
must make an application within 21 
days from the date of the act com¬ 
plained of. On the face of it the 
language of the section is permissive, 
not mandatory. The per<on aggrie¬ 
ved has the choice either of applying 
to the Court or of seeking his orJi- 
nary remedy under the Civil law. 

It is argue 1 that because of the pro. 
visions of S. 4 of Act V of 1920, 
wherpby jurisdict'on has been con¬ 
ferred upon in8olv*-noy' Court i to de¬ 
termine questions of title arising in 
insolvency cases, it must necessarily 
follow that an • person who has a 
question of title to ruse must apply 
to the insolvency Court; in ottier 
words it mu-t be assumed from the 
provisions of S. 4 that because these 
powers of decil'ng questions of title 
have been i-onferre l upon insolvency 
Courts therefore the insolvency Court 
has ex- lusive jurisdiction. That ap¬ 
pears to me to he a deduction which 
cannot be made from tie language "f 
S. 4. All that the sectio i intended to 
provid was that if a question invol¬ 
ving title is raised b- f >re an insol¬ 
vency Court then the insolvency 


Court is to be deemed to have power 
to decide that question of title. It 
must not be taken to subscribe to the 
view that has been expressed by my 
learned colleague regarding what fol¬ 
lows if an aggrieved person does elect 
to make an application to the insol¬ 
vency Court. I am not prepared to 
take the view that a decision under 
sub-section (2) of S. 4 would he binding 
upon a stranger, like the plaintiff in 
the present case, who in my opinion is 
not making any claim against the 
debtor or the debtor’s estate. What 
the plaintiff in the present suit is 
saying is that the property about 
which the dispute exists does not be¬ 
long to the debtor’s estate and 
never did belong to it and so I cannot 
see how it can be said that she in the 
present proceedings is claiming 
against the debtor or his estate. That 
question, however, does not arise for 
decision and these observations are 
consequently obiter. I have only made 
them in order that I may not be sup¬ 
posed to hold the opinion that a 
decision under Suh. S. 2 is binding 
upon all parties including parties who 
are entire strangers to the insolven¬ 
cy proceedings. 

It being settled therefore that 
the plainti F in the present case 
had the ordinary Civil remedy 
which was open under the law, the 
further question arises why she 
shoul 1 be bmnd in any way to solicit 
the sanction of the insolvency Court 
before she brought the suit against 
the official receiver. There is no 
statutory provision for such sanction 
being a«ked or given and on principle 
I fail to see why any such authority 
is re juired. The official receiver may 
be an officer of the Court, but no 
special sanctity attaches t«» his office 
when he is brought in contact with 
a person who is an enti r e stranger to 
the proceedings in the insolvency 
Court. I can well undent md the 
position that so far as t’’e insolvency 
proceeding? are cono'-rned the recei¬ 
ver o- official receiver stands in a 
peculiar relation to all parties who 
are interested in the proceedings, 
that is to say. the insolvent himself 
or the creditors or other persons who 
are seeking satisfaction out of his 
estate. But he has no particular 
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status as against parties who are en¬ 
tire strangers to the proceedings in the 
insolvency Court and if under colour 
of his office as receiver or official re¬ 
ceiver he commits an act of trespass 
it is difficult to understand on what 
principle the person against whom 
the trespass is committed is under 
any obligation to ask permission of 
the insolvency Court to bring an 
action against the recriver. The 
remedy of the person complaining is 
the ordinary remedy at law and no 
question therefore of any sanction 
arises. It may of course be that in 
cases where the defendant has an 
official status notice of the suit must be 
given to him as required by the Civil 
Procedure Code. In the present case 
I understand thft such notice was 
necessary and was actually given. 

It is admitted as I have said that 
there is no statutory authority for 
the proposition that a person who is 
suing a receiver or official receiver 
appointed under the Insolvency Act 
has to obtain the permission of the 
insolvency Court. There have been 
no doubt numerous cases in which it 
has been laid down that proceedings 
against a receiver should not be 
taken without the leave of the Court. 
Where a receiver has been appointed 
in the course of a suit it seems 
reasonable enough that all parties to 
that suit should be bound by the order 
appointing him and consequently, 
being subject to the jurisdiction of the 
Court, should not ho allowed to ques¬ 
tion the acts of a receiver without 
the Court’s permission. But there is 
|in my opinion no authority for the 
proposition that, where in a suit a 
Jr&ceiyerhas been appointed, no person 
5?ho is a stranger to the suit can ques¬ 
tion an Act of the receiver without 
the sanction of the Court. That 
bfieras to be an absolutely untenable 
proposition and opposed to all prin- 
0l P* e v 'In the present case I am 

satisfied (1) that the pKintiff was 

ligation to seek any relief 

!iP 3olv , eaoy CoxlTt ' (2) that she 

i ; 0rdinary remedy under the 

anH ml ag r in8t the official receiver; 

tftinin *^ for . the purpose of main- 
taming the suit she was under no 

t0 8eek any sanction from 
the insolvency Coui t 
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By the Court.—The order of the 
Court is that the appeal is allowed, 
the decree of the Court below is set 
aside and the plaintiff’s suit is decreed 
with costs in both Courts including in 
this Court fees on the higher scale. 

Appeal allowed. 
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ryves and Daniels, JJ. 

Chhammu Lal and others— Defen¬ 
dants—Appellants. 

v. 

Bhajan Lal and others —Plaintiffs — 
Respondents. 

S. A. Wo. 636 of 1921, D/- 28th May, 
1923 from the D. J., Farrukhabad 
D/- 22nd January 1921. 

T. P. Act,S. 7 2 —What are not improve- 
meats* 

The improvements of ordinary convenience 
to tenant do not fall within S. 73. 37 All. 81 
Foil. (P. 48 C. 1) 

Durga Prasad —for Appellants. 

K N. Katju, 0. Agarwala and Vishun 
Hath —for Respondents. 

Judgment.—This appeal arises out 
of a suit for redemption of a usufruc¬ 
tuary mortgage of some shops exe¬ 
cuted in 1843 by the predecessors in 
title of the plaintiffs. The plaintiffs 
claim that the principal and interest 
had been more than paid up by the 
usufruct. Various defences were 
raised in the suit, but it is now only 
necessary to consider two points. The 
trial Court held that the plaintiffs 
must pay Rs. 1099/-0/-9 plus interest at 
9 per cent, per annum to the defen¬ 
dants for necessary repairs made by 
them in the premises they held, 
under the terms of the mortgage deed. 
It further held that Chhammu Lal and 
Ram Narain who had obtained pos¬ 
session of two of the shops had made 
certain improvements in their shops 
which had cost them about Rs. 109 
each, and directed the plaintiffs to 
pay this amount to Chammu Lal and 
Ram Narain with interest at ,9 per 
cent, per annum. On appeal the lower 
appellate Court held that the defen¬ 
dants were not entitled to interest on 
the sura of Rs. 109 j spent by them in 
repair*, on the ground that they bad 
already received increased rent in 
consequence of these repairs vhi,oh 
was equivalent to interest. It se'ema to 
us that this really is a finding of faot. 
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possession of some share in the same 


On the second point it held that 
there was no evidence to show that 
Ram Narain had made any improve¬ 
ments at all. and therefore, nothing 
was due to him; and as regards 
Chharamu Lai it found, that what he 
had done was to put in some iron 
bars intd a window in order to suit a 
particular tenant; and that he had 
received increased rent accordingly. 
In any case it seems to us that im¬ 
provements of this kind do not fall 
within S. 72 of the Transfer of Pro¬ 
perty Act; and in this respect we 
agree with the concluding remarks in 
Rupan Singh v. Champa Lai (1). The 
result is that the appeal fails and is 
dismissed with costs including fees in 
this Court on the higher scale. 

Appeal ilismissed. 

(1) [1915] 37 All. 81—13 A.L.J. 14— 
26 I.C. 521. 
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Lindsay and Sulaiman, JJ. 

Padam Singh awl another — Plaint¬ 
iffs—Appellants. 

v. 

Umrao Singh awl another — Defen¬ 
dants—Respondents. 

S. A. No. 1533 of 1921, D/- 3rd May 
1923, from the Dt. J., Aligarh, D/- 30th 
August 1921. 

Mahomedan Law—Pre-emption — Mortgagee 
in possession not a Co-sharer. 

Although for certain fiscal purposes a mort¬ 
gagee in possession is treated under the Land 
Revenue Act as a co sharer he cannot be 
deernod a co-sharer for tho purpose of pre¬ 
emption. (P. 48 C. 2) 

B. K. Mukerji —for Appellants. 

E■ A. Howard —for Respondents. 

Sulaiman. J-—This is a plaintiffs' 
appeal arising out of a suit for pre¬ 
emption. The Court of first instance 
had decreed the plaintiff’s suit, but on 
appeal after some further evidence 
had been taken the learned District 
Judge dismissed it. His findings are 
that the plaintiff and the vendor are 
co-sharers in the same mahal in 
which the property in dispute is 
situated and that a custom of pre-emp¬ 
tion exists in the village. There is a 
further finding that the defendant 
vendee is reoorded as a mortgagee in 


mahal. On this latter finding the 
learned District Judge was of opinion 
that the defendant himsel c was a co¬ 
sharer and that therefore the plaintiff 
had no preference over him. The 
entry as to the custom of pre-emption 
in the wajib.vLarz is as follows :— 

Every owner of a patti will have 
the right of transferring his share in 
the property first in favour of bhai 
haqiqi tk jad<H (own brothers descended 
from a common ancestor) and in case 
of their refusal to other co-sharers in 
the village. 

It seems to us that even after hav¬ 
ing made a mortgage of his share a 
co-sharer would have a proprietary 
interest left in him so as to entitle 
him to bring a suit for pre-emption. 
In the same way the mere fact that a 
person has taken a possessory mort¬ 
gage of a share in the village would 
not give him proprietary interest in 
it If the true interpretation of the 
wajib ul-arz were that a mortgagee in 
possession was to be deemed a sharik 
deh then the result would be that the 
right of pre-emption would be defeat¬ 
ed by making a mortgage on one day 
followed by a sale to the mortgagee the 
next day. It is true that for certain 
fiscal purposes a mortgagee in posses¬ 
sion is treated under the Land Re¬ 
venue Act as a co-sharer but we are 
of opinion that he cannot be treated 
as a proprietor of the village. Under 
the Muhammedan law there can be no 
doubt that it is only a person having 
an absolute interest in the property 
who has the right of pre-emption. 
The entry in the wajib-ul-arz does not 
show that a mortgagee is to be deem¬ 
ed a co-sharer for the purpose of pre¬ 
emption. In this view of the matter 
we think that the defendant mortgagee 
could not resist the claim for pre-emp¬ 
tion on the ground that he was him- _ 
self a person er.titled to an equal, 
right with the plaintiff. We accord¬ 
ingly allow the appeal, set aside the 
decree of the lower appellate Court 
and restore that of the Court of first 
instance with costs including in this 
Court fees on the higher scale. 

Appeal allowed. 



1924 Allahabad Mt. BalLO v. Ram KISHAN 49 

1924 ALLAHABAD 49 ting such adoption is legally insuffi- 


LINDSAY AND SULAIMaN, JJ 
Mt. Ballo— Plaintiff—Appellant. 


Ram Kishan and another — Defend¬ 
ants—Respondents. 

S. A. No. 918 of 1921, Decided on 
19th April 1923, from the D. J., Mee¬ 
rut, D/- 4th March 1921. 

Hindu Lair- Custom—Adoption of Daught¬ 
er's ton is allowed among Agorvala Vaishyas . 

In support of the alleged custom the defen¬ 
dant examined some 33 witnesses. Tbirt. of 
these spoke of the general custom permitting 
the adoption of a daughter's son prevailing 
among the Agarwala Vaishas and they were 
able to cite at least 34 witnesses out of which 
20 instances were accepted as being instances 
where adoption either of a daughters son ora 
sister s son had taken place. Out ^f these 20 
instances 11 were instances of the adoption of a 
daughter’s son. 

Held : the custom set up by the defendant 
was satisfactorily established. IP. 49 C. 2) 

Ibni Ahmad —for Appellant. 

S- C. Das and S. A r . Sen —for Res¬ 
pondents. 


Judgment.—This is a plaintiffs »p 
peal arising out of a suit for recover; 
of possession of a house and som 
landed property with mesne profits 
The plaintiff who is one of the daugh 
ters of Kesrimal deceased, allege* 
that on the death of Kesrimal hi 
estate was inherited by his widov 
Musammat Sohani who died on tb> 
6th of May 1918, and that the plaintif 
being the poorer of the two daughter 
was entitled to inherit -the estate ii 
preference to Musammat Sunder, th« 
mother of Ram Krishna the principa 
defendant. On behalf of the defen 
dant it was pleaded that he had beer 
adopted by Kesrimal in his lifetime 
some *4 years ago and that there was 
a custom prevailing among the Agar- 
wala Vaishas to adopt a daughter’s 
son, and further that the present 
claim was barred by time. 

th « Courts below have found 
that the adoption did in fact take 
Place and bare also accepted the 
defendants evidence as establishing 

The nla S ° f the * lle e ed custom 

amLS 1 5 ff COmes here in Be oond 

E*L* nd - Urgea fchat the evidence 
adduced to prove -the oustom .permit- 

, - * 1924 A—7 & 8. 


cient. 

In support of the custom the defen¬ 
dant had relied on contracts of u-ajib- 
ul-arzes relating to some 13 villages in 
which a general custom to adopt a 
daughter’s son or a sister’s son was 
recited, but there was no specific refer¬ 
ence to Agarwala Vaishas in them. 
That evidence has not been relied on 
by either of the Courts below. In 
addition to this there were three 
judgments. In the first one the cus¬ 
tom was found not to have been esta¬ 
blished. In the second one the trial 
Court found that the custom had been 
proved but on appeal the High Court 
decided the case on another ground. 
In the third and the last case the 
learned additional Subordinate Judge 
of Saharanpur in an elaborate judg¬ 
ment found that the custom had been 
fully established. He cited 45 instances 
which had been proved in that case. 
In the present case the defendant 
examined some 33 witnesses. Thirty 
of these spoke of the general custom 
permitting the adoption of a daught¬ 
er’s son prevailing am<mg the Agar¬ 
wala Vaishas and they were able to 
cite at least 34 instances out of which 
20 instances have been accepted 
by the Courts below as being instances 
where adoption either of a daughter’s 
son or a sister’s son had taken place. 
Out of these 20 instances 11 are in¬ 
stances of the adoption of a daughter’s 
son. * 

Both the Courts below have accept¬ 
ed this evidence and are of opinion 
that it satisfactorily establishes the 
custom set up by the defendant. We 
in second appeal are unable to hold 
that this evidence was legally insuffi¬ 
cient to prove the custom or that the 
Courts below were not justified in ac¬ 
cepting it. 

The result is that the appeal fails 
and is dismissed with costs including 
fees on the higher scale. 

• 

Appeal dismissed. 
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Banerji and Gokul Prasad, JJ. 

Panna Lai and another —Defendants- 
Appellants. 

v. 

Bohra Panna Lai and of/jt-rs—Plain¬ 
tiffs—Respondents. 

S. A. No. 1398 of 1921 Decided on 
5th April 1923 from the Dt. J.. Main- 
puri, D/-19th August 1921. 

Easement — Prescription—Origin of user per¬ 
missive — No easement is creeated. 

Where it was found that when the proces¬ 
sion first passed over defendant s land it was 
with the permission of the defendant. 

Held- no question of any right of easement 
could arise; as the user, if any. was, per¬ 
missive. IP 50 C 2) 

Baleshxcari Prasad and Badri 
Nora n— for Appellants. 

G. Ayarwala —for Respondents. 

Gokul Prasad, J. —This is an ap* 
peal by the defendants arising out o' 
suit brought by some Managers of 
the Ram Lila Committee for a decla¬ 
ration of a right of easement and 
for the demolition of certain building 
erected by defendant No. 2 with the 
permission of defendant No. 1 on 
a plot of land No. 607. The plaintiffs 
also claimed an injunction. 

The point raised by the plaintiffs 
was that the Hindus of Karhal used 
to hold Bharatmilap and in order to 
get to plot Nos. 604 and 606 they used 
to pass over plot No. 607 and that be¬ 
cause of that user they had acquired 
a right of easement of passage over 
plot No. 607. 

The contention of the defendant 
was that Bharatmilap processions 
after passing over the public road 
passed over plot No. 608 and from 
that to the Chabutra in No. 604. The 
defendants did not contest the plain¬ 
tiff's right to celebrate the Bharat¬ 
milap on plot No. 604 or 606, what 
they said was that the plaintiffs or 
their predecessors had not acquired 
any right of easement over plot No. 
607 but that there was already a 
passage which they could use for the 
procession. 

The suit has been decreed by both 
the Courts below. The defendants 
come here in second appeal. The 
dispute in this suit was a very small 
one i. e. about the passage of the 
Bharatmilap and we thought that 


this was eminently a case which 
should be settled amicably and we 
gave the parties time for the purpose. 
Although several adjournments were 
obtained nothing was done and we 
have therefore to de ide the appeal 
on the merits. As regards plot No. 
607 over which the plaint 1 ffs respon¬ 
dents assert a right of way for the 
passage of the Bharatmilap the find¬ 
ing of the lower appellate Court is 
that the way of the Bharatmilap pro¬ 
cession lay through plot No. 607. 
This was not the case of either of the 
parties and it is tantamount to a 
denial of the right of passage over 
plot No. 607 claimed by the plaintiffs. 
It has also been found that when the 
procession first passed over defend¬ 
ant’s land it was with the permission 
of the defendant. No question of any 
right of easement can therefore arise ; 
the user, if any, was permissive. 
Therefore the plaintiff's claim on 
the ground of easement, customary 
or otherwise, fails and on this ground 
the claim should have been dismissed. 
The defendant No. 1 Shrimati Rame- 
shari Debi is the Zamindar of the 
plots and the plaintiffs have, in our 
opinion, failed to prove any right in 
them to limit her user of plot No. 607. 
The suit ought to have been, strictly 
speaking, one on behalf of the Hindu 
community. The Courts below have 
allowed the plaintiffs to proceed as if 
the suit had been one of that nature. 
We do not think it necessary to 
enter into that question. Mr. Bale- 
shwari Par*ad the learned vakil for 
the defendants appellants has however 
stated to us that his client, the Zamin¬ 
dar, is willing to give the plaintiffs a 
fifteen feet wide passage over plot 
No. 608 for going from plot No. 609, the 
public road, to 604 and 606. This we 
think is very reasonable olfer and 
the plaintiffs would have done well to 
have accepted it. However as the 
defendant Zamindar is still wi ling 
to make that concession in favour 
of the plaintiff’s we allow this appeal 
in part and discharge the decrees of 
the lower Courts. We make the 
above reservation in plaintiff’s favour. 
In other respects we dismiss the 
plaintiffs’ suit and we make no order 
as to costs. Appeal alloiced 
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Ryves and Daniels, JJ. 

Jagesor Pande and another— Plain¬ 
tiffs— Appellants. 

v. 

Be* Dal Pande and another— Defen¬ 
dants— Respondents. 

S. A. No. 1579 of 192L Decided on 
28th May 1923, from the Sub. J. Basti, 
D/-9th July 1921. 

Hindu. Law—Arbitration by father as mana¬ 
ger—Reversioner has no power to challenge 
voidable deed not challenged by fall owner. 

The reversioner has no right to challenge an 
alienation made by the father as manager of a 
joint Hindu family which the sod, who had a 
right to challenge it, did not challenge during 
the father's lifetime, 

An alienation by the manager of a joint 
Hindu family without necessity is not ab¬ 
solutely void. It is voidable at the instance 
of the persons whose interests are affected by 
it, namely, the co-parceners in the property, 

IP 51 C 1,31 

jV. Upadhia— for Appellants. 

P. L. Banerji —for Respondents. 

Daniels, J.—This caEe has been re¬ 
ferred to a Bench because the pre¬ 
cise point has not been previously 
Idecided. The question is whether 
Ithe reversioner has a right to chal¬ 
lenge an alienation made by the 
father as manager of a joint Hindu 
family which the son, who had a 
right to challenge it, did not chal¬ 
lenge during the father’s lifetime. 
The facts are these. Mahabir Pende 
and his minor son Bansgopal consti¬ 
tuted a joint Hindu family. Mahabir 
Pande, on 2nd February 1917 made a 
gift of the suit property to his wife 
Musamraat Ramraji. The deed of 
gift purported to constitute her full 
owner of the property. Mahabir died 
shortly after making the gift. Bans¬ 
gopal died in November 1917. On 3rd 
May 1920, Mt. Ramraji executed a 
deed of conditional sale in favour of 
the defendant for a sum of Rs. 316. 
The plaintiffs who are the next re- 

Tv 1 **?? 618 SU0 ’ on assumption 
that Mt. Ramraji held only the estate 
pt a Hindu widow or a Hindu mother, 
tor a declaration that the deed of 
conditional sale is not binding on 
him after Mt. Ramraji’s death. 

*hJni«i U 2t i0n therefore i» whether 
the plaintiffs are entitled to ohallenge 
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the deed of gift. If Mt, Ramraji had 
a good title under the deed of gift 
she was entitled to deal with the pro¬ 
perty as she liked. If the plaintiffs 
can claim the same right as Bans¬ 
gopal had to challenge the gift, then 
the defendant will have to justify it) 
on the ground of legal necessity. It 
has been found by the Court below 
that there was legal necessity to the 
extent of Rs. 259 out of Rs. 316, but 
both the Courts below have dismissed 
the suit on the ground that the 
plaintiffs are not entitled to challenge 
the deed. With this finding we 
agree. No authority for the right 
claimed by the plaintiffs has been 
shown to us either in the Hindu 
texts or in the decided cases. There 
is ample authority for the view that 
an alienation by the manager of a 
joint Hindu family without necessity 
is not absolutely void. It is voidable 
at the instance of the persons whose 
interests are affected by it, namely, 
the co-parceners in the property. 
This has been held in two recent 
Madras cases Stibba Goundan v. 
Krishnamachari (1) and Sankara 
Variar v- T. K. Ummer (2). The point 
was of importance, as on it depended 
whether the persons setting aside the 
alienation were entitled to mesne 
profits from the date of the aliena¬ 
tion, or only from the date of repudi¬ 
ation. There is authority of this 
Court to the same effect in Sheo 
Ghulam v. Badri Narain Lai (3). 

The interests of the plaintiffs were 
in no way affected by the deed of 
gift when it took place. They had no. 
right in the property whatever during! 
the lifetime of either Mahabir or his 
son. It would be giving a great and 
unwarranted extension to the rights 
of reversioners as hitherto understood 
to allow them the right to challenge 
alienation under the circumstances 


(1) 1922 Mad. 112—45 Mad. 449— 
42 M.L.J. 372-15 M.L.W. 537- 
(1922) M.W.N. 269-30 M.L.T. 217- 
68 I.C. 869. 

(2) 1923 Mad. 46—46 Mad. 40— 
16 M.L.W. 684 -43 M.L.J. 72L— 
(1922) M.W.N. 634—32 M.L.T. 3- 
•70 I.O. 787. 

(3) [1918] U A.L.J. 798—19 I.C. 560. 
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found in the present case. In our 
opinion the decision of the Courts 
below is correct, and we accordingly 
dismiss the apppal with costs. 

Appeal dismissed. 
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Lindsay and Sulaiman, JJ. 

Balwant Singli — Defendant — Ap¬ 
pellant. 

r 

Mare Singh (Plaintiff) and Bhag- 
t cant (Defendant)-Respondents. 

S. A. No. 1695 of 1921 Decided on 
3rd May 1923 from Dt. Judge, Meerut 
D/-I0th August 1921. 

Pre-emption — Wajib-ul-arz is good evidence 
unless otherwise rebutted. 

An entry as to the right of the pre-emption 
recorded in a wajib ul-arz is certaily good 
prima facie evidence of the existence of the 
custom unless there is internal evidence in the 
wajib-ul-arz itself or some other evidence or 
circumstance to rebutit. (P 52 C 2] 

Where the wajib-ul-arz contained an express 
statement as to the existence of a right of pre¬ 
emption in favour of bhai haqiqi and then 
qanbii then pattidars and then co-sharers in 
other patt s as against strangers, but also con¬ 
tained a statement that an issueless co-sharer 
shall have no right to make a g ft of his pro¬ 
perty in favour of a person not entitled (gair 
mustahaq) and if such a transfer takes place 
then on the death of the co-sharer his legal 
heirs would be the owners of the pro¬ 
perty. 

Held : that au entry, which lays down that a 
right exists which cannot be based on a 
custom having the force of law,is valueless as 
evidence to prove such -custom. (P 53 C 1] 

tf.C. Vaish— for Appellant. 

K. C. Mital—iov Respondents. 

Sulaiman, J.—This is a defendant 
vendee's appeal arising out of a suit 
for pre-emption. The defendant had 
denied the existence of any custom 
and the Court of first instance dismis¬ 
sed the suit. On appeal the learned 
District Judge set aside the decree of 
the first Court and decreed the suit, 
holding that the custom of pre-emp¬ 
tion alleged by the plaintiff had been 
established. 

The evidence as to the existence ot 
the custom produced by the plaintiff 
consists of an entry in the wajib-ul- 
arz of 1870 as well as decrees of the 
years 1885 and 1916. As against that 


the defendant relied on the judgment 
and decree of the year 1913. 

An entry as to the right of pre 
emption recorded in a wajib-ul-arz is 
certainly good prima facie evidence 
of the existence of the custom unless 
there is internal evidence in the 
wajib-ul-arz itself or some other evi¬ 
dence or circumstance to rebut it. In 
the present case although it appears 
that there was an earlier wajib-ul-arz 
of 1860 in existence none was filed. 
We have only the entry in the wajib- 
ul-arz of lft 70 which in the early por¬ 
tion of it does contain an express 
statement as to the existence of a 
right of pre-emption in favour of 
bhai haqiqi and then qaribi, then patti- 
dars and then co-sharers in other pat- 
tis as against strangers. The clause 
in the wajib-ul-arz containing this 
recital however contains a large 
number of other matters over a doeen 
in number. 

It has been contended very strong¬ 
ly on behalf of the defendant appel¬ 
lant that reading the clause as a 
whole this entry cannot be a record 
of custom. The test to he applied in 
such cases was laid down by the 
Special Bench in Fazal Husain v. 
Muhammad Sharif (1) where it was 
pointed out that if a wajil>-ul-arz was 
of an unusual nature and in the very 
same clause in which reference was 
made to pre-emption, reference was 
also made to a number of other mat¬ 
ters which could not possibly have 
been matters of custom the presump¬ 
tion would be rebutted. This case 
has b-en followed in a number of 
other cases, ride the case in Surajbali 
Singh v. Muhammad Nasir (2) where 
the right of one^co-sharer to redeem 
a mortgage made by another co¬ 
sharer, was held not to he a possible 
record of custom. 

In the present case it is not neces¬ 
sary for us to give in detail all the 
matters recited in the clause which 
may or may not be the record of 
custom. We need only to refer in 
particular to that portion of it which 
says that an issueless co-sharer shall 
have no right to make a gift of his 


(1) [19141 36 All. 471 -12 A.L.J. 800- 

24 I. C. 464 (F.B.) 

(2) [1918] 16 A.L.J. 879—48 I.C. 220. 
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property in favour of a person not 
■ntitled {gair mustahaq ) and if such a 
transfer takes place then on the 
death of the co-sharer his legal heirs 
would be the owners of the property. 

It is obvious that this is an unrea¬ 
sonable restraint on an owner’s power 
of alienation, and even though in¬ 
tended for the benefit of his relations 
it cannot possibly be enforced in a 
Court of law. An entry, which lays 
down that a right exists which cannot 
jbe based on a custom having the 
■force of law, it is valueless as evi¬ 
dence to prove such custom. This 
being so we are of opinion that the 
presumption which would ordinarily 
arise from an entry of a right of pre¬ 
emption in the t oajib-ul-arz has in this 
ase been sufficiently rebutted, and 
hat there is internal evidence in the 
lause itself to show that the recitals 
contained therein are not all records 
of custom. 

In addition to this wajib-ul-urz the 
plaintiff relied on a decree for pre¬ 
emption of the year 1885. It is how¬ 
ever to be noted that the settlement 
of 1870 had not expired by that year 
and that the right of pre-emption, 
even if based on contract, was then 
enforceable. In that judgment the 
quegtion of custom was neither raised 
nor decided. The decree of the year 
1916 is a mere compromise decree. 
Although it is certainly evidence of 
an assertion of the right of pre-emp¬ 
tion on the part of the co-sharers, it 
o&nnot be conclusive inasmuch as the 
question of the existence of any 
oustom was not gone into by the 
Court and decided. As against this 
we have the Mun9if’s judgment of the 
year 1913 where the plaintiff’s case 
that a custom existed had been found 
not to have been established. Our 
conclusion therefore is that in this 
case the plaintiff has failed to esta¬ 
blish that there is a custom of pre¬ 
emption under which he is entitled to 
pre-empt the property. The result is 
that this appeal must be allowed. 
We accordingly set aside the decree 
ol the lower appellate Court and 
restore that of the Court of first 

instance with coats including in this 

Court fees on the higher scale. 

*'' 5 '' Appeal allowed. 

i -- 
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ryves and Daniels, JJ. 
Kesho Dasts— Defendant—Appellant 


v. 

Hcmuman Pandey —Plaintiff—Res¬ 
pondent. 

S, A. No. 17<3 of 1921, Decided on 
14th May, 1923 from the Dt. J., Ghazi- 
pur, D/13th June 1921. 

Agra Tenancy Act S„ i—Land turned into 
grove. 

As soon as the zemindar allows the grantee 
to convert the land into grovs it would cease 
to be land held for agricultural purposes with¬ 
in the meaning of the definition. [P. 54 C. 1J 

H. K. Mukherji —for Appellant. 

Haribans Sahai —for Respondent. 

Daniels, J: —This was a suit under 
S. 158 of the Tenancy Act for a decla¬ 
ration that the plaintiffs had acquired 
under-proprietary rights under that 
section on the ground that the land 
in suit had been "held rent-free for 
over 50 years and by two successors 
of the original grantee. The suit has 
been decreed by both the Courts 
below. The land is admittedly cover¬ 
ed by a grove and the contention of 
the appellant is that Chapter X of 
the Agra Tenancy Act in which S. 
158 occurs does not apply to groves. 

The land in suit is said to have 
been granted to the predecessor of the 
plaintiff under a written “ danpatrd" 
about 100 years ago. Both the Courts 
have found that the grant is genuine. 

The terms of the grant are repro¬ 
duced in paragraph 1 of the plaint. 
They give the grantee the right either 
to use the land for cultivation or to 
plant it with a grove. The grantee 
did in fact plant a grove on it. Both 
in the plaint and the written state¬ 
ment the land is described as grove, 
and the finding of the Court below is 
that the land is admittedly gr«ve land 
and has been held as such from 
the time of the last revision of 
records, which was between 30 and 40 
years ago. 

Land as defined in S. 4 of the Tenan¬ 
cy Aot is limited to land whioh is 
let or held for agricultural purposes, 
and it has been held in several deci¬ 
sions of this Court that this defini¬ 
tion does not include areas oooupied 
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by groves. It is unnecessary to refer 
to the earlier decisions as the ques¬ 
tion has been finally set at rest by 
the Full Bench decision in Kesho 
Prasa'I Singh v. Sheo Pragash 
Ojha (1). 

The learned District Judge gets out 
of this difficulty very summarily. He 
says that the land was not let to be 
turned into a grove but was let for 
agricultural purposes and therefore it 
is “land". It is difficult to see how 
the learned Judge could say this in 
face of the express terms of the title 
deed which is the basis of the plain¬ 
tiffs claim and of the plaintiffs own 
admission in para 1 of the plaint. 
But even if it had been correct it 
would not dispose of the case. As 
soon as the zemindar allowed the 
grantee to convert the land into grove 
it would cease to be land held for 
agricultural purposes within the 
meaning of the definition. But assum¬ 
ing that we hold that on the plea¬ 
dings and the plaintiffs title deed it 
was not open to the District Judge to 
come to this finding, the respondents 
are prepared to support the decree on 
the ground that the restricted defini¬ 
tion of •‘land" contained in the pre¬ 
sent law was not to be found in the 
Rent Act of 1881. Uuder that Act 
“land" included groves. They rely on 
S. 30 of that Act and contend that 
they had acquired under-proprietary 
right under cl. (d) before the present 
Tenancy Act came into force. This 
is a new case put forward for the 
first time in second appeal and the 
answer to it is that in order to succeed 
under S. 30 (d) of the Rent Act of 
1881 it was necessary for the plain- 
t'ffs to show that land had been held 
r mt-free and by at least two 
successors to the original grantee for 
50 years prior to the 22nd December, 
1873. It has not been found by either 
Courts that this was the case and we 
have not been referred to any evi¬ 
dence on which such a finding could 
be based. We think therefore that 
the appeal must succeed and it is 
not necessary to go into the further 
point urged by the appellant that 
even on the finding of the Court 


(1) 1922 All.301—44 All. 19—19 A. 
L.' J. 749-64 I. C. 248 (F. B.) 


below the land is not really held rent- 
free. It is no doubt shown in the 
papers as grove not assessed to rent 
(hila lagani) but it is also found 
by the Court below that according 
to the wajib-ill-ur 2 all groves not 
assessed-to rent pay half their produce 
to the proprietor. There i° on the 
record a judgment of this Court in 
Civil Revision No. 31 of 1912 between 
the defendant and the father of the 
plaintiff upholding a decree in 
favour of the former for a claim to 
produce of the grove by way of rent. 

We allow the appeal and setting 
aside the decree of the Court below 
dismiss the suit with costs in all 
Courts. 

Appeal altoweil. 
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Mears, C. J. and Piggott, J. 

Ruhul Amin —Plaintiff—Appellant. 

v. 

Shanker Lal an<l others —Defen¬ 
dants—Respondents. 

L. P. A. No. 3 of 1922, connected 
with L. P. A. Nos. 1 and 2 of 1922, 
Decided on 7th June 1923 from the 
judgment of Stuart, J- D/-6th Decem¬ 
ber 1921. 

Civil P. C., 0. 4 R. 1—Plaintiff a major- 
Plaint signed by a per ion as next friend is not 
valid. 

Where the plaintiff had attained majority 
prior to the institution of the suit, and the 
plaint wa9 signed and verified on his behalf by 
a next friend, namely the father's sisters son 
of the plaintiff. 

Held that the plaint was not valid in law and 
that there had been no valid presentation of 
the plaint. 22 A. 55 Dist. IP. 55 C. 1; P. 56 C. 1J 

Iqbal Ahmed —for Appellant. 

Damodar Das—for Respondents. 

Piggott, J.—The three c> nnected 
appeals before us arise out of one 
single suit. This was filed by Ruhul 
Amin, the appellant before us, as long 
ago as the 24th of March 1916. The 
object was to set aside a transfer 
purporting to have been effected by 
a sale deed of November 16, 1906, 
executed by various persons and 
amongst others by the mother of the 
plaintiff, who purported to act on 
behalf of the plaintiff, then a minor, 
as his natural guardian. There was 


1924 Allahabad Ruhul Amin v. bH, 

b long array of defendants including 
numerous subsequent transferees of 
the property concerned. In the 
written statements of at least two of 
these defendants the point was taken 
that the plainti, had attained majo¬ 
rity prior to the institution of the 
suit, and that the plaint purporting 
to be signed and verified on his be¬ 
half by a next friend, namely the 
father’s sister’s son of the plaintiff, 
was not valid in law, and that there 
had been no valid presentation of the 
plaint. It is impossible for us to say 
why the trial Court ignored these 
pleadings at the time of the settle¬ 
ment of the issues. Both parties are 
to blame for not having insisted upon 
an issue being struck on a pleading 
of this nature which went to the 
very root of the case. The plaintiff 
in particular finding it alleged against 
him that the suit was not even law¬ 
fully before the Court, should have 
in our opinion taken prompt action. 
He could either have accepted the 
plea regarding his majority as true 
in fact and asked permission to pre¬ 
sent the plaint formally to the Court 
himself after making the trifling 
amendment which would have been 
necessary, or if he desired to stand 
by the allegation of his minority he 
should have asked for an issue on the 
point. In the result the trial Court 
went into the merits of the case and 
decreed a part only, though a sub¬ 
stantial part, of the plaintiff’s claim. 

There were three appeals filed, one 
by the plaintiff himself, and one by 
each of two sets of defendants who 
were dissatisfied with the decision of 
the trial Court. The defendants who 
appealed again made it a ground of 
objection in the lower appellate Court 
that there had been no valid plaint 
presented to the trial Court, and that 
the whole of the proceedings of that 
Court were vitiated by this defect. 
The lower appellate Court entertained 
this plea. Jt went into the facts of 
the case, and it found that the plain- 
had.aotually been born in the year 
1890, so that he was over 25 years 
of age when the plaint was filed on 
his behalf by his father’s sister’s 
son. The!learned Additional District 
thia state of facts held 
that there" was an incurable defeot 
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in the whole of the proceedings in 
the trial Court, that the decree of 
that Court in favour of the plaintiff 
was a bad decree. He dismissed the 
plaintiff’s appeal, allowed the ap¬ 
peals filed by the two sets_ of de¬ 
fendants and dismissed the suit. 

It is unnecessary to enquire whe¬ 
ther the lower appellate Court could 
or could not have substituted for the 
decree of the trial Court an order 
returning the plaint to the plaintiff, 
to be presented again after proper 
amendment. There is some authority 
for the adoption of this course in a 
decision of the Madras High Court, 
which has been laid before us; but 
there is no decision of this High 
Court lending support to such a 
view of the law. If there was never 
any valid plaint before the Court, 
the proper order would seem to be 
one rejecting the petition tendered 
as a plaint and leaving it to the 
plaintiff to take such further action 
as he might think proper. In the 
present circumstances the question 
hardly arises, because by the time 
the learned Additional District Judge 
came to dispose of the appeals 
before him the period of limitation, 
even reckoned from the date given 
in the plaint, had expired. 

The suit having thus been dis¬ 
missed the plaintiff filed three ap¬ 
peals in this Court which were dis¬ 
posed of by a learned Judge of this 
Court in a single judgment. The 
learned Judge held that the question 
of law sought to be raised was con¬ 
cluded, so far as this Court is con¬ 
cerned, by the decision in the case of 
Sheorania v. Bharat Singh (1). He 
dismissed the appeals accordingly. 

Various points have been raised in 
argument before us. The first was 
with reference to a later decision of 
this Court in the case of Basdeo v. 
John Smith (2). There are expres¬ 
sions in the judgment in that case 
which are inconsistent with some of 
the principles on whioh the decision 
in Sheorania v. Bharat Singh (1) ap¬ 
pears to proceed; but the two oases 

(1) 1898] 20 All. «0—(1897) A.W. 
203. 

(2) [1899] 22 AIL 55-(1899) A.W.N. 
172 (F. B.) 
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are in their essence quite distinct. 
In Bastleo's case the learned Judges 
were at pains to point out that there 
was before the Court a plaint which 
had been validly presented by an 
Advocate of the Court, in whose 
favour there existed a cltar presump¬ 
tion that he had authority to present 
the plaint. This being so, the only 
question was whether an alleged 
defect in the matter of signature or 
verification was or was not curable 
under the provisions of S. 578 of the 
then Code of Civil Procedure cor¬ 
responding with S. 99 of the present 
Code. In the case before us the 
point taken against the plaintiff es¬ 
sentially was, and is, that his plaint 
had never been validly presented to 
the Court. That it had not been so 
presented seems obvious upon re¬ 
ference made to the provisions of 
Order 4 rule 1 and Order 3 rules 1 and 
2 of the Code of Civil Procedure. A 
defect of this sort can scarcely be 
regarded as a defect in proceeding in 
a suit within the meaning of S 99 of 
the Code of Civil Procedure; and in 
any case it is a plea which affects 
the jurisdiction of the Court. The 
trial Court had no jurisdiction to 
entertain the suit at all, except upon 
a plaint properly presented; and it 
ought to have gone into the question 
of the presentation of the plaint and 
determined it before it proceeded to 
try the suit. 

The next substantial point argued 
before us is with reference to a peti¬ 
tion, presented on behalf of the plain¬ 
tiff to the trial Court, through counsel 
purporting to be duly authorised on 
his behalf. The date of the presenta¬ 
tion of this petition appears to have 
been the 13th of November 1917, 
though it is stated as the 13th of 
April 1917 in the order under appeal. 
The petition was to the effect that 
the plaintiff, having now attained 
majority, desired to prosecute the 
suit in his own name, and asked the 
Court to pass the formal orders ne¬ 
cessary to enable him to do so. It 
was within the knowledge of the 
trial Court that a certificate of 
guardianship had at one time been 
granted by the District Judge in favour 
of the plaintiffs mother in respect 
of the person and property of 


the plaintiff. One of the incidental 
difficulties in the case is that the 
plaintiff’s age was grossly understa¬ 
ted in the application on which this 
certificate of guardianship was order¬ 
ed to issue. This however does not 
seem to have any essential bearing 
on the questions of law before us. 
What we are now taking note of is 
the fact that the issue of this certi¬ 
ficate of guardianship had been 
brought to the notice of the trial 
Court. When therefore that Court 
received the plaintiff’s application to 
be permitted to prosecute the suit as 
a major, it passed an order that the 
plaintiff should produce for the inspec¬ 
tion of the Court the certificate of 
guardianship, or a certified copy of 
the same. The plaintiff took no fur¬ 
ther action and never produced the 
paper called for by the Court. The 
suit therefore went on to trial in the 
Court of first instance in a wholly 
irregular manner, without this im¬ 
portant application on the part of 
the plaintiff having been formally 
disposed of either one way or the 
other. We are far from satisfied 
with the procedure followed by the 
learned Subordinate Judge who tried 
this suit in the first instance. But 
we are nonetheless satisfied that, a 
considerable degree of blame attaches 
to the plaintiff or to his legal adviser 
in that Court, for not prosecuting his 
own case with due diligence, and not 
obtaining proper orders from the 
trial Court upon essential points. 
Under the circumstances we do not 
think it possible to give the plaintiff 
any relief at this stage. 

It has been suggested to us that the 
plaintiff’s petition of the 13th of 
November 1917 might be treated as a 
presentation of the plaint on his be¬ 
half by counsel properly authorised 
by him. But we are of opinion that 
under the circumstances it would be 
stretching the law too far in the 
plaintiff’s favour to take such a view 
of that proceeding. The presentation 
of that petition might have had an 
effect equivalent to a fresh presenta¬ 
tion «f the plajnt, or might have 
led to some further proceeding or 
order on the part of the trial Court, 
which would have had that effect, 
if it had been properly followed up by 
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the plaintiff. But as the case stands 
we are unable to take this view. 

The result is that this and the con¬ 
nected appeals fail and we dismiss 
this appeal with costs including fees 
on the higher scale. 

Apppnl dismissed. 
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MEARS, C.J. AND PlGGOTT, J. 

Haioal Rai and others —Plaintiffs 
Appellants. 

v. 

Har Prasad Rai and others— De¬ 
fendants—Respondents. 

L. P. A. No. 11 of 1922 Decided on 8th 
June 1^23 from the judgment of 
Stuart. J. D/~13th January 1922. 

Cosharers—Partition— Private partition is 
valid. 

The co-sharers in a mahal have a right to 
effect a partition by private arrangement 
amongst themselves, and it may be the most 
convenient method of effecting such a partition 
to assign the entire holding of a particular 
tenant to a particular g*oup of co-9harers. 
The only difference between a partition 
effected by private arrangement and one pro¬ 
perly carried out under the orders of the Court 
is that the incidents of the private partition 
are difficult to prove, and that confusion and 
litigation may arise afterwards owing to the 
preparation of village records which are at 
variance with the actual facta. [P, 58 C. 2.) 

M. L. Agarwala —for Appellants. 

«/.' M. Banerjee and Haribans Sahai — 
for Respondents. 

Piggott, J.—One Ram Naresh was 
the ocoupancy tenant of a certain 
holding. He mortgaged the same with 
possession to one Dukhit Misir. at a 
time when such mortgages were not 
forbidden by law. Dukhit accordingly 
entered into possession of the holding 
lawfully with the status of a mortga¬ 
gee. Ram Naresh died in the year 
1913. Dukhit remained for a time in 
possession as a tenant-at-will. His 
rights as mortgagee had been deter¬ 
mined, because Ram Naresh had left 
no heir entitled to succeed to the ten¬ 
ancy^ Dukhit has let into possession 
Uar ‘ r *sad Rai and others who are 
co-sharers in the village,3and we may 
take it as found that he has let them 
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into possession in return for a money 
Dayment made in recognition of his 
rights as mortgagee. The plaintiffs 
came into Court alleging that they 
were the sole proprietors of the land 
which formed the occupancy holding 
of Ram Naresh. They claimed that 
Dukhit was their tenant-at-will, and 
that they were entitled to eject him 
under the ordinary procedure pres¬ 
cribed by the Local Tenancy Act, No. 
II of 1901. Along with Dukhit they 
claimed to eject Har Prasad Ra; and 
others, who have been described as 
persons let into possession by Dukhit. 
In reply to the suit Dukhit said that 
he was no longer in possession, and 
had no longer any concern with the 
land, that he had been paid off by Har 
Prasad Rai and others, and that the 
plaintiffs might settle accounts with 
them. Har Prasad Rai and others 
pleaded that they were not merely 
co-sharers in the village, but co-sha¬ 
rers along with the plaintiffs in the 
proprietary rights over the particular 
land in suit. They claimed, therefore, 
that having induced Dukhit, no mat¬ 
ter by what means, to surrender the 
land into their possession and occupa¬ 
tion, they became entitled to hold the 
same as their khwikasht. In any 
event they contended that the plain¬ 
tiffs had no right to sue them for an 
ejectment in a rent Court. The 
Assistant Collector who tried the 
case seems to have gone very carefully 
into the evidence and to have framed 
proper issues. There has been some 
controversy before us whether, on the 
pleadings of the two parties, S. 199 of 
the Tenancy Act did or did not ap¬ 
ply ; if it did apply, then the ques¬ 
tion of proprietary title was tried 
by the Assistant Collector, and there 
has been no contravention of the 
provisions of that section. The 
conclusion arrived at by the Assist¬ 
ant Collector was that, although 
according to t the village records 
both the plaintiffs and the con¬ 
testing defendants, Har Prasad Rai 
and others, held proprietary rights 
in respeot of the land in suit, never¬ 
theless there had been a private par¬ 
tition amongst the co-sharers, not 
carried out through the agency of a 
Revenue Court, and not reoognised 
in the revenue papers, according to 
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which private partition the plots of 
land in suit constituting the occu¬ 
pancy holding of Ram Naresh had 
been assigned wholly to the plaintiffs. 
On this finding principally, the As¬ 
sistant Collector decreed the suit for 
ejectment. There was an appeal by 
Har Prasad Rai and his co-defend¬ 
ants to the Court of the District 
Judge The District Judge, affirming 
the findings of the Assistant Collec¬ 
tor. dismissed the appeal, On a second 
appeal being brought to this Court, a 
learned Judge of this Court has re¬ 
versed the findings of both the Courts 
below, and has dismissed the suit. 
We are not quite clear as to the atti¬ 
tude of the learned Judge of this 
Court with regard to the finding of 
the lower appellate Court on the 
question of the separate title of the 
plaintiffs. He treats that finding as 
amounting to no more than this, that 
there had been an arrangement for 
convenience of collection amongst 
the various co-sharers of the mahal, 
by wMch the right to collect rent 
from Ram Naresh had been assigned 
to the plaintiffs alone. He clearly in¬ 
tends to hold that such an arrange¬ 
ment would not amount to a partition 
of the land amongst the various co¬ 
sharers, or to a surrender on the part, 
of Har Prasad and others of their 
interests in the proprietary rights 
over the land in suit, in return for a 
similar surrender on the part of the 
plaintiffs of their interests in the pro¬ 
prietary rights over other lands 
forming part of the same mahal. 

We do not think however that the 
finding of the learned District Judge 
can be interpreted in the way in 
which it has been in this Court. The 
finding itself is embodied in the 
words :—“ I hold that under a private 
partition the plaintiffs respondents 
are the proprietors in exclusive pos¬ 
session of plot No. 879 and that they 
are entitled to eject the defendants 
appellants.” Moreover, this finding 
is to be read in connection with the 
judgment as a whole, and also with 
the judgment of the Assistant Collec¬ 
tor which was then under appeal. We 
think that both the trial Court and 
the lower appellate Court intended to 
find, and did find, that there had been 
a private partition of the mahal, by 


virtue of which the land in suit had 
been assigned exclusively to the 
plaintiffs. 

It will hardly be contested that the 
co-sharers in a mahal have a right 
to effect a partition by private ar¬ 
rangement amongst themselves, and 
that it may be the most convenient 
method of effecting such a partition 
to assign the entire holding of a 
particular tenant to a particular 
group of co-sharers. The only dif¬ 
ference between a partition effected 
by a private arrangpment and one 
properly carried out under the orders 
of the Court is that the incidents of 
the private partition are difficult to 
prove, and that confusion and litiga¬ 
tion may arise afterwards owing to 
the preparation of village records 
which are at variance with the ac¬ 
tual facts. We cannot, however, in 
this case allow the clear finding of 
the lower appellate Court in favour 
of the plaintiffs on this question of 
partition to be disregarded. 

The other point taken by the learn¬ 
ed Judge of this Court is that in any 
event the defendants Har Prasad Rai 
and others are not tenants of the 
plaintiffs, and he seems to think that 
there was something dishonest in the 
procedure adopted by the plaintiffs in 
bringing the present suit, as a suit for 
ejectment of tenants, in the rent 
Court, instead of proceeding against 
Har Prasad Rai and others as rival 
claimants to the proprietary rights, 
by a corresponding suit instituted in 
a Court of Civil jurisdiction. 

It seems to us at least doubtful 
whether, in the events of the plain¬ 
tiffs having adopted the course sug¬ 
gested by the learned Judge of this 
Court, Har Prasad Rai and his co¬ 
defendants would not at once have 
taken shelter behind Dukhit and set 
up the plea that unless and until 
Dukhit’s tenancy were extinguished 
no suit for ejectment would lie else¬ 
where than in the rent Court. At 
any rate, the position of the plain¬ 
tiffs is in our opinion clear and main¬ 
tainable on the facts alleged by them 
and found in their favour. Apart from 
the provisions of S. 34 of the Tenancy 
Act, when once the Court has found 
in favour of the exclusively proprie¬ 
tary title of the plaintiffs, therfe 
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remains the i act, alleged in the plead¬ 
ings and not seriously controverted, 
that Har Prasad Rai and his co-de¬ 
fendants were left into possession by 
Dukhit. Either they are transferees 
of whatever rights Dukhit possessed 
under his mortgage, in which case 
they are just as much the tenants-at- 
will of the plaintiffs as Dukhit him¬ 
self was, or they are ia the position 
of sub-tenants who have paid Dukhit 
a premium instead of an annual rent. 
This has been made still clearer by 
pleadings entered by Har Prasad Rai 
and his co-defendants in the 3rd para¬ 
graph of their written statement. We 
think the learned Judge of this Court 
was wrong and that he should not 
have interfered with the decision of 
the lower appellate Court. We set 
aside the decree of this Court and 
restore that of the lower appellate 
Court, allowing the plaintiffs their 
costs of both hearings in this Court, 
including fees on the higher scale. 

Appeal allowed- 


1924 ALLAHABAD 59 

Walsh and Kanhaiya Lal, JJ. 

Muiz-ud-din —Decree-holder — Ap¬ 
pellant. 

v 

Mohammad Ikhlaq and another — 
Judgment-debtors—Respondents. 

E. F. A. No. 92 of 1922 Decided on 
1st May 1923 from the decree of the 
Dt. J., Farrukhabad. 

M ahomedan Law — Wagf •— No proper 
nomination of muttoalli — Mutwalli de facto 
teas appointed , 

When there waa no proper nomination Df a 
Mutwalli, a de facto mutwalli was allowed to 
take charge of the trust subject to any 
suit, by the person interested for his 
removal. ]P 59 C 2) 

S 2V. Sen —for Appellant. 

Mustaq Ahmad (for S. N. Sulai- 
fliflnjT-for Respondents. 

Kanhaiya Lsl.- J.—The question 
tor consideration in this appeal is 
whether Sheikh Muiz-ud-din is enti¬ 
tled to obtain a refund of the money 
due to Jfeshir-ud-din, the late de facto 

& c I. {A ~ r j. i * . » It appears that 
a suit was filed by oertain persons to 
dislodge Bashir-ud-din from the nosi- 
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tion of the mutwalli of the trust. '1 hat 
suit was decreed by the trial Court, 
and a Board of Trustees was appoin¬ 
ted, to whom Bashir-ud-din was direc¬ 
ted to pay certain trust money and 
costs. Subsequently that decree was 
set aside by this Court, which came 
to the conclusion that Bashir-ud-dm 
had acted as a de facto mutwalli of 
the trust sufficiently long to be entitl¬ 
ed to remain in possession of the trust 
property as such. By virtue of the 
decree of this Court Bashir-ud-dm 
became entitled to claim a refund of 
the trust money and costs, which he 
had meanwhile paid to the judgment- 
debtors. A portion of the said money 
was realised by Bashir-ud-din in the 
life-time. An application was now 
made by his son, Muiz-ud-din, for the 
recovery of the balance. His allega¬ 
tion is that he was appointed by 
Bashir-ud-din, the late mutwalli , as 
his successor to the office, but the 
evidence adduced by him on that 
point was disbelieved by the Court 
below, and we are not prepared to 
differ from that view. 

It appears, however, that on the 
death of Bashir-ud-din, Muiz-ud-din 
succeeded in getting mutation of 
names effected in his favour in res¬ 
pect of the trust property, and that he 
has since then been in possession of 
the trust property as the de facto 
mutwalli of the trust. In that capaci¬ 
ty we think he is entitled to claim a 
refund of the monies, provided he 
agrees to credit the same to the 
trust and to duly account therefor to 
the person or persons who may here-| 
after be declared lawfully entitled to 
the mutwalliship. It is urged on 
behalf of the judgment-debtors res¬ 
pondents that the payment of the 
money to Muiz-ud-din should be with¬ 
held, till the question of mutwalliship 
is finally decided by a competent 
Court. The judgment-debtors can¬ 
not be allowed to hold back the trust 
moneys; but in the interest of the 
trust, we consider it advisable that 
wejshould not allow Muiz-ud-din to 
withdraw the money, which may be 
realized by execution, if the opposite 
party take steps within a reasonable 
period to get the question of the muf- 
walliship to the trust adjudicated in a 
proper Court. 
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We allow the appeal accordingly 
and setting aside the order of the 
Court below, allow the execution to 
proceed subject to the condition that 
the money realized by execution or 
paid into Court shall remain in 
deposit until adequate security is 
filed to the satisfaction of the Court 
below for a refund of the same to the 
person entitled or for a period of 6 
months in order to enable the judg¬ 
ment-debtors to contest the right of 
Muiz-ud-din to act as the lawful 
mutwalli of the trust in succession to 
his father Bashir-ud-din. If no suit 
is filed within the period to contest 
the validity of that office, Muiz-ud- 
din will be entitled to withdraw the 
money from Court without such 
security. If a suit is filed, the money 
shall remain in deposit till such 
security is filed or the question of the 
right of Muiz-ud-din to succeed to the 
office of mutwalli is determined in 
due course. The parties will, under 
the circumstances, bear their own 
costs of this appeal. 

Appeal allotced. 
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Lindsay and Sulaiman, JJ. 

Bhairo Teicari —Defendant—Appel¬ 
lant. 

v. 

Ramnath Rai (Plaintiff), and Deokali 
Kucr (Defendant)—Respondents. 

S. A. No. 100 of 1922, Decided on 
5th July 1923, against the Dt. J., 
Ghazipur, D/- 17th September, 1921. 

Pre-emvtion— Perpetual lease—Premium, al¬ 
most equal to value, and small rent do not cons¬ 
titute sale. 

Where a perpetual lease was sought to be 
pre-empted on the ground th».t the lease was 
in fact a sale. 

Held ; that the relation of the premium paid 
to the value of the property and smallness of 
the rent would not in themselves be sufficient 
to prove that the transaction was a sale and 
not a lease. 33 A. 104 Dist, 16 A. L. J. 333 
Ref. [P 61 C 2) 

.1/. L. A'jarwala —for Appellant. 

U. S. Bajpai— for Respondents. 

Sulaiman, J.—This is a defendant's 
appeal arising out of a suit to pre- 
emt two transactions dated the 18th 
June 1919 and the 16th September, 


1919 in the form of perpetual leases. 
It was conceded on behalf of the 
plaintiff that there was no custom of 
pre-emption with respect to leases but 
his case was that these transactions 
were in effect sale deeds in the garb of 
leases and were therefore liable to 
pre-emption. 

On behalf of the defendant it was 
denied that these transactions were 
sale transactions. It may now be 
taken as undisputed that if these 
transactions were sale transactions 
then the defendants admit that they 
were liable to pre-emption. 

Both the Courts below however 
came to the conclusion that these two 
transactions were sale transactions 
and not leases. They accordingly de¬ 
creed the suit. 

The defendant Bhairo Tewari has 
come up in appeal to this Court and 
on his behalf the finding referred to 
above is challenged. 

Both these documents are similar 
in their nature and it will be quite 
sufficient for our purposes to consider 
any one of these. 

The first one purports to be a per¬ 
petual lease of 5 bighas 5 biswas and 
8 dhurs for a premium of Rs. 493/-, 
the rent reserved being Rs. 5/5/-. 
The lease goes on to provide that the 
lessee, generation after generation, 
shall be entitled to remain in posses¬ 
sion of the leased property as pattadar 
and would have the right to have his 
name recorded in the revenue papers 
as tenant and perpetual pattadar ; 
that he would be liable to pay the 
rent reserved year after year 
and instalment after instalment; 
in the event of the rent falling in 
arrears the lessor would have all the 
rights of an owner with respect to its 
realisation, but that there would be 
no right to have the lease cancelled, 
the rent enhanced or to eject the 
lessee- 

According to the calculation made 
by the lower appellate Court the 
Government revenue came to about 
12 annas per bigha and rent reserved 
at Re 1/- per bigha. It was on this 
calculation that the Courts below 
were of opinion that the rent reserved 
was a nominal one. 

In our opinion it is impossible to con¬ 
strue these documents as sale deeds. 
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It is clear that the lessor and his 
representatives would, for all time to 
come, have the right to recover the 
rent reserved though it may be small. 
They would also under the law have 
the right of reversion in case t ie line 
of the lessees became extinct. As 
under the terms of this document the 
proprietary interest of the lessor has 
not ceased, there could possibly be 
no escheat to Government. The lia¬ 
bility to pay Government revenue 
rests on the lessor, and it is difficult 
to see how he can escape it. It is in¬ 
conceivable how at any future time it 
could be open to any of the repre¬ 
sentatives of the lessee to deny that 
the transaction was anything other 
than a lease or to refuse to pay rent. 
In spite of the direction as to non¬ 
enhancement of the rent, it is clear 
that if at the next settlement the 
Government revenue were to be in¬ 
creased the lessee would be bound 
under S. 49 of the Agra Tenancy Act 
to submit to an enhancement of the 
rent or to allow the lease to be avoid¬ 
ed. So long as these rights are re¬ 
served to the lessor it is impossible 
to hold that this transaction is an out 
and out sale. It cannot be said that this 
document amounts to a deed of sale 
without also saying that the provi- 
sion as to the payment of rent was 
unenforceable. But it is not permissi¬ 
ble for the lessee to urge this as it 
will be tantamount to pleading an 
agreement in variation of the terras 
of the registered document which S. 92 
of the Indian Evidence Act prohibits. 

The learned Vakil for the plaintiff 
has strongly relied on the case of 
Lalji Misir v. Jacjgu Tewari (1). The 
decision in that case however turned 
on the word intiqal ” which was held 
to be comprehensive enough to in¬ 
clude leases. In the course of the 
judgment there was a remark that 
the transaction was in reality a sale. 
It is possible that the Court did not 
thereby mean anything more than 
that for all practical purposes it was 
a sale. 

In the case of Muhammad Niaz 
Man y. Muhammad Tdr eP* Khan (21 

- 1 104-7 A * L * J ' 

/0 • 10 P'-7 I.G. 930. 

2 40 AU 322—-16 A.L.J. 233— 

44I.C[ 227; «... , 
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the main consideration which influ¬ 
enced the judgment was that although 
the question had been raised in the 
pleadings, and there was a clear find¬ 
ing by the first Court that the dis¬ 
puted transaction was a sale, the 
lower appellate Court omitted to con¬ 
sider it. The case is really an autho¬ 
rity for the view that a Court is 
bound on the issue being raised to 
consider the real nature of the tran¬ 
saction. We do not think that it 
could have been intended that the 
relation of the premium paid to the 
value of the property and the small¬ 
ness of the rent would in themselves 
be sufficient to prove that the tran¬ 
saction was a sale and not a lease. 
In England pepper corn rents are 
well-known. 

Of course, it is possible to conceive 
of a case where for instance, soon 
after the lease, there is a subsequent 
registered agreement giving up the 
right to recover rent or where the 
lease is followed by a surrender. The 
Court may then come to the conclu¬ 
sion that the two agreements were 
part and parcel of one and the same 
transaction, namely, a sale. There 
may also be cases where a sale is 
clothed in the garb of a usufructuary 
mortgage, the money advanced being 
equal to the value of the property and 
the terms such as to allow interest to 
go on accumulating so that year after 
year it becomes more and more im¬ 
possible to redeem it. Then again 
there may ostensibly be deeds of 
gift, where consideration is paid 
privately. It is obvious that in 
all such cases the finding that 
the transaction amounted to a 
sale does not involve any variation 
of the terms of the registered 
contract. 

The only ground on whioh the 
lower appellate Court has proceeded 
is the circumstanoe that a large pre¬ 
mium has been paid and the rent re¬ 
served is very small. There are no 
other circumstanoes on which reli¬ 
ance has been placed. The inference 
drawn by the lower appellate Court 
that the document must be construed 
as a deed ' of sale cannot therefore be 
treated as a finding of fact. . 1 


• :r 
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We accordingly allow this appeal, 
set aside the decrees of the Courts 
below and dismiss the plaintiff’s suit 
with costs including in this Court 
fees on the higher scale. 

Appeal allowed. 
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Walsh and Kanhaiya Lal, JJ. 

Har Prasad and another —Judgment- 
debtors—Appellants. 

v. 

Raghubar Dayal — Decree-holder — 
Respondent. 

E. F. A. No. '-'55 of 1922, Decided on 
14th May 1921 against the decree of 
the Sub. J., Pilibhit, D/- 5th April 1922. 

Civil P. C„ S. 151—Executing Court can- 
not go behind the decree. 

A deeree was passed in terras of an award. 
There was a clear mistake in the map filed 
with the award. The executing Court exa¬ 
mined the head arbitrator who deposed that 
the map was incorrect. 

Held : that the procedure adopted by the 
executing Court w*s wrong and his order 
passed thereon must be set aside, 

G. W. Dillan —for Appellants. 

Iqbal Ahmad —for Respondent. 

Judgment.—In this case in the 
course of an application in execution 
to enforce a decree passed in terms 
of an award, the learned judge has 
gone into the merits, and finding 
on the evidence that a mistake had 
been made in the demarcation of a 
dividing line as shown upon a map 
which became a part of the decree, 
he has endeavoured to amend the 
mistake by giving effect to what 
he considers the real intention of 
the Arbitrators. It is quite clear 
that no execution Court has any 
jurisdiction to do anything of the 
kind. It may be that by an un¬ 
fortunate chapter of accidents, the 
decree-holder has suffered loss by 
reason of the decree not in fact re¬ 
presenting the true intention of the 
Arbitrators, and at first sight it 
may seen illogical for a Court of 
justice to refuse to remedy a mis¬ 
take of that kind, but when the 
m atter is carefully considered it is 
blear that no such icrticism can 


really be made. The decision of 
Arbitrators is final. If there is, on 
the face of the award, a patent 
inconsistency, such as a flat con¬ 
tradiction in measurement, or a 
mistake of arithmetical calculation, 
it is open to the Court to which 
application is made for filing the 
award, on a patent error of that 
sort being pointed out, to send the 
award back to the Arbitrators to 
correct it before a decree is pas¬ 
sed in accordance with it. But any¬ 
thing of this kind cannot be done 
in execution proceedings and there 
is therefore a preliminary objection 
to the order of the barned Judge 
in any case. In this case a des¬ 
cription of the dividing line is to 
be found in the language of the 
award itself and a further demons¬ 
tration of the dividing line has been 
shown upon a map accepted by 
the Arbitrators and made part of 
the award ; therefore it is extreme¬ 
ly doubtful whether a Court would 
have jurisdiction to go into the 
Question whether the line as shown 
by the map was correct. That 
would mean really rehearing the 
arbitration on the merits so far as 
this particular point is concerned. 
The vice of the Court taking upon 
itself the decision of such a ques¬ 
tion as that is illustrated in this 
case by the learned Judge having 
taken the evidence of what is called 
the head Arbitrator, who says, look 
ing at the map, tha* he accepted 
it in a hurry and that in his opi¬ 
nion, now looking at the terms of 
the award, the map is incorrect. 
But whatever his opinion may be 
to-day, it by no means follows that 
that opinion so expressed by him, 
aft°r looking at the document, 
was the unanimous opinion of the 
Arbitrators, and therefore in any case 
it would appear that the only course 
open to a Court, under such cir¬ 
cumstances. would have been to 
set aside the award and to send it 
back to the Arbitrators to rehear 
and to re-decide the question of this 
dividing line. However it is not 
really necessary to express a final 
opinion on that point, because this 
award including the map was filed 
by the judicial act of a competent 


1924 Allahabad Mathura Pd. v. 

Court after all the parties had been 
heard. A decree was passed and 
the map now in question became a 
part of the decree. It is quite clear 
that such a decree including the 
map can not be altered by the 
Court exercising jurisdiction in exe¬ 
cution. The appeal therefore must 
be allowed and the order set aside 
with costs including fees on the 
higher scale. 

Appeal allowed. 


1924 ALLAHABAD 63 

RYVES AND DANIELS.' JJ. 

Mathura Prasad— Defendant—Ap¬ 
pellant. 

v. 

Mt. Anandi Kunwar Plaintiff and 


MT. ANaNDI (Ryves, J.) 6 < 

property did not belong to Musam- 
mat Jagrani Kunwar at all, but to 
herself, the plaintiff. Mathura Pra¬ 
sad among other pleas, pleaded chat 
the plaintiff had held out that 
Musammat Sheorani Kunwar was the 
owner of an eight annas share in 
Mauza Kaendipur in which the pro¬ 
perty in suit is situated and that her 
claim was barred “by the principle 
of estoppel and under S. 41 of the 
Transfer of Property Act.’’ Both 
Courts have decreed the suit.. 

The defendant Mathura Prasad 
appeals on the ground that on the 
findings of faot the suit should have 
been dismissed. The findings arrived 
at by the lower Court may be sum¬ 
marised briefly as follows that Bhai- 
ron Prasad was the last surviving 
male owner of the property in suit. 
During his life-time however his 
mother, Musamraat Munna Kunwar 


Mt. Jagrani Defendant — Respon- and her two sisters were recorded as 
dents. owners of 1/jrd each. He died in 


S. A. No. 386 of 1922 Decided on 
14th May 1923 from the Add. Dt. J., 
Cawnpore D/-19th December 1921. 

(а) Evidence Act, S. JIB—Deliberate act• 
causing change in status creates estoppel. 

A person who deliberately by hiB own 
aot - got the name of another entered as 
owner of half the property oannot subsequent¬ 
ly plead that he reaUy was the owner of 
the whole property, (P 61 C 1J 

(б) T. P Act, S 41—Revenue records are 
Sufficient data for inquiry. 

Where the property Btood in the name 
of the vendor in the revenue records, 

Held : the purohaser need not have made 
further enquiry as to the vendor's interest in 
Fthe property. (P 63 0 2, P 61 O IJ 

K. Varma and Bairi Narain —for 
Appellant. 


1884 leaving Musamraat Anandi 
Kunwar his widow. Instead of her 
name being recorded that of his 
mother, Musammat Munna Kunwar 
and two of her sisters’ remained re¬ 
corded as owners of one-third each of 
the property Both these sisters 
died before Musamraat Munna 
Kunwar and she was eventually re¬ 
corded as the sole owner. She died 
in 1907. Thereupon a dispute arose 
between Musammat Sheorani Kun¬ 
war the mother of Musammat Jag¬ 
rani' Kunwar and the plaintiff in the 
mutation proceedings and ultimately 
on the admission of Musammat 
Anandi Kunwar herself Musammat 
Sheorani Kunwar was recorded as 


Gulzari Lai —for Respondents. 

Ryves, J.—In our opinion this ap- 
peal must succeed. The facts very 
briefly are as follows. Mathura 
Prasad on the 20th November 1917 in 
execution of a simple money deoree 
held by Kashi Prasad against 
Musammat Jagrani Kunwar purchas¬ 
ed the property now in suit which 
reoorded in her name. Two 
8U bsequently this suit was 
nl6d by _the plaintiff Musammat 
,Aunwar for a declaration 
55* PraBa d had acquired no 

Wy^RWchaae because the 


owner of half the property. Musam¬ 
mat Sheorani Kunwar died in 1914 
and then Musamraat Jagrani Kun¬ 
war was entered as owner of the half 
in place of her mother. * 

This was the position of things 
when in 1917 Mathura Prasad, who 
lived in another village and had no 
connection with the family, bought 
the property at the exeoution sale 
It seems to us that there was really 
nothing to put him on inquiry. The 
property had been entered in the name 
of Musammt Jagrani Kunwar and her 
mother ever sinoe 1907. If he had 
looked at the mutation proceed* 
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ings he would hare seen that Musam¬ 
mat Anandi Kunwar was a party to 
those proceedings. It seems to us 
that as there was nothing to put him 
on inquiry the principle underlying 
S- 41 of the Transfer of Property Act 
would apply. But in any case we 
think it is not open to Musammat 
Anandi Kunwar. who in 1907 deliber¬ 
ately by her own act got the name 
of Musammat Sheorani Kunwar 
entered as owner of half the property 
now to plead that she really was the 
owner of the whole property. In 
our opinion she is estopped from 
doing so. We therefore allow the 
appeal and dismiss the plaintitfs suit 
so far as it concerns the property 
entered as no. 1 in the schedule at¬ 
tached to the plaint, with costs in 
all Courts including in this Court 
fpes on the higher scale. 

Appeal allowed. 
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Daniels, J. 

Chhuttan arid another —Objectors— 
Appellants. 

v. 

Jwala Prasad — Decree-Holder— 
Respondent. 

Ex. S. A. No. 1051 of 1922 Decided 
on 5th April 1923 from the D. J., Bare¬ 
illy. D/- 13th May 1922. 

(a) Appeal—Derition wrong as being under 
S. 144—Avpeal lies. 

Where one of the issues, which the Judge of 
the Court below had to decide, was whether 
the case was covered by section 144 C. P. C. 
and he applied his mind to the question and 
decided it. 

[{eld - that the appellant cannot be deprived 
of his right of appeal because one of his 
grounds for challenging the decree s that the 
decision on this issue was wrong. (P 65 C. 1.) 

(b) Civil P. C., S. 145—Court cannot call on 
Supuratdar to produce property in a different 
suit. 

A Court cannot call on supurtdar to pro¬ 
duce property in a suit in which he was not 
appointed supurtdar. |P. 65 C. 2.] 

(c) Civil P. C., S. 144—Applicability. 

S. 144 only applies where a decree has been 
set aside in appeal or otherwise. IP. 65 C. 21 

U. S. Bajpai— for Appellants. 

N. P. Asthana —for Respondent. 

Judgment.—This appeal is brought 
against an order which purports to 


be made under S. 144 C. P. C. in suit 
No. 789 of 1907 filed by the respondent 
Jwala Prasad against Sewa Singh 
and certain other defendants. In 
that suit Jwala Prasad caused the 
produce of 37 plots to be attached. 
The present appellant Sheikh Chhut¬ 
tan asked that the sale of the crops 
might be stayed on account of a 
declaratory suit which he was filing. 
He did file such a suit against Jwala 
Prasad and certain third parties on 
13th April 1920 for a declaration that 
the crops in dispute were not liable 
to sale under Jwala Prasad’s decree 
but were the property of tenants 
cultivating from him on a batai rent 
so that he, Sheikh Chhuttan, was 
entitled to half the crops. Sheikh 
Chhuttan’s suit was decreed by the 
Court of first instance. While this 
suit was pending an application was 
made by him to have the crops made 
over to a supurtdar and they were made 
over to two persons, Khumani who 
was a servant of Sheikh Chhuttan 
and one Sewa Singh. In some way 
which is not explained the crops were 
subsequently entrusted to Sheikh 
Chhuttan’s son the second appellant 
Kalim-ud-din. After Sheikh Chhut¬ 
tan’s suit was decreed Kalim-ud-din 
made over half of the crops to his 
father and the other half to the ten¬ 
ants. This was abour October 1920. 
On 28th July 1921 Sheikh Chhuttan’s 
suit was dismissed in appeal. 

Jwala Prasad’s application for exe¬ 
cution of nis decree had remained 
pending from 28th February 1920. 
Thereupon on 2nd May 1921 the 
decree-holder Jwala Prasad filed an 
application which is on the record 
asking that the grain might be brought 
to sale and stating that he would take 
separate proceedings for the loss 
caused to him by the wrongful suit 
of Sheikh Chhuttan. The Court then 
issued notice to the supurtdar to pro¬ 
duce the property for sale. Nptice 
seems to have been served on Kalim- 
ud-din for the order-sheet contains an 
order of the Court dated 17th Decem¬ 
ber 1921 stating that he objects that 
he was not supurtdar in this case but 
in the case instituted by his father. 
The Court overruled this objection 
on the ground that the property was 
attached in Jwala Prasad’s suit and 
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lied by Sheikh Chhuttan. The Court wr °“B- ,, i( 

prlcethe property and that being how any proceed, 
L.ui„ hf reason of having C. r. O. couia F 


unable to do so by reason or having 
given it to other persons without 
authority from the Court, he was 
bound to deposit the price. Ultima¬ 
tely on 1st September 1922 the order 
out of which the present appeal arises 
was passed against Sheikh Chhuttan 
and Kalim-ud-din directing them to 
pay Rs. 1000 in respect of the atta¬ 
ched crops wrongfully appropriated 
by them. An appeal was preferred 
to the District Judge. To this ap¬ 
peal a preliminary objection was 
taken that no appeal lay ; the learned 
Judge held that S 144 C. P. C. applied 
but on the merits considered that the 
Munsif’s order was correct and dec¬ 
lined to interfere. 

The appellant’s case in this Court 
is that the Courts below had no juris¬ 
diction to pass an order against the 
appellant in execution proceedings in 
Jwala Prasad’s suit. It is urged that 
neither Kalim-ud-din nor Sheikh 
Chhuttan was a party to that suit and 
further that the proceedings by which 
a supurtdar was appointed, and in 
which the alleged act of wrongful 
misappropriation was committed, took 
place in Sheikh Chhuttan’s suit No. 
231 of 1920 and not in Jwala Prasad’s 
suit. It is therefore contended that 
Jwala Prasad’s only remedy against 
the appellants was to institute a re¬ 
gular suit against them, as in the case 
of Sheikh Chhuttan he origin illy dec¬ 
lared his intention of doing. 

On behalf of the respondent decree- 
holder it is contended that Kalim-ud- 
din was supurtdar in Jwala Prasad’s 
case and as such is liable and it is fur¬ 
ther urged that, as on the appellant’s 
own contention the case is not covered 
by S. 144 O. P. C., no appeal lies to this 
Court. 

I have no hesitation in overruling 
the preliminary objection. One of 
the issues which the Judge of the 
Court, below had to decide was whe¬ 
ther tile case was covered by S. 144 
C. P. G.ij ’He applied his mind to the 
question -and he decided it, and the 
appeUap^ pannot be deprived of his 


grounds for challenging the decree 
is that the decision on this issue waBl 
wrong. 

On the merits it is difficult to see 
how any proceedings under S. 144 
C. P. C. could possibly be taken 
against the appellants in Jwala Pra¬ 
sad’s case. Kalim-ud-din at any rate 
was no party to that case either in 
the original Court or in the execution 
proceedings. The order appointing 
him supurtdar was made in the suit 
filed by Sheikh Chhuttan. His posi¬ 
tion being substantially that of a 
receiver under Chapter XL of the 
Code the Court might in that suit 
have called on him to produce the 
crops or their value. It could not do 
so in a suit to which he was an entire 
stranger. Sheikh Chbuttan’s only 
connection with Jwala Prasad’s suit 
was the fact that he applied to have 
the sale of the crops stayed on the 
ground that he was going to file a 
separate suit in respect of them. 
Whatever further proceedings were 
taken by him were taken in his own 
suit. Moreover S. 144 only applies 
where a decree has been stt aside in 
appeal or otherwise- The only decree 
which has been set a«ide is the decree 
in Sheik Chhuttan’s suit. Whatever 
remedy the respondent had against the 
appellants was either by application 
in Sheikh Chhuttan’s suit, to which 
the respondent was a party or by a 
separate suit. The present proceed¬ 
ings on his part were entirely miscon¬ 
ceived. I therefore allow the appeal 
and set aside the decree against the 
appellants. As the appeal is allowed 
on a technical point I award no’costs. 
The parties will bear their own costs 
in all Courts. 

Appeal allowed . 
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Ryves and Daniels, JJ. 

Mt. Aftab Begum and another — 
Plaintiffs—Appellants. 

v. 

Muhammad Ayub and others —De¬ 
fendants—Respondents. 

S. A. No. 1661 of 1922. Deoided on 
28th May 1923, from the Dt. J., Saha- 
ranpur, D/- 19th May 1922. j 


bb Bu ali Khan v. 

Substituted security—Doctrine does not 
apply in favour of strangers. 

The doctrine of substituted security only 
applies where possession of a particular pro¬ 
perty has been awarded to ooe party in lieu 
of an undivided share in the whole property 
which was the subject of partition It does 
not apply when the entire property mortgaged 
belonged to the mortgagors and a person with 
no title has subsequently obtained possession 
of a portion of it behind the back of the mort¬ 
gagees. [P 66 c 2 ) 

S. xV. Sen and Mushtaq Ahmad —for 
Appellants. 

K. N. Katju —for Respondents. 

Daniels, J.—This appeal has been 
argued on one single point. It re¬ 
lates to a shop in Landour, which to¬ 
gether with other properties was 
mortgaged by the first four defen¬ 
dants to the defendants Nos. 5 to 12. 
These defendants brought a suit 
against their mortgagors and obtain¬ 
ed a decree. In execution of that 
decree they have applied for the sale 
of the house in suit. The present 
suit was instituted by the plaintiff 
for a declaration that the shop was 
not liable to sale. The plaintiff has 
died during the course of the pro¬ 
ceedings and the appellants are hid 
heirs. The facts on which they based 
their claim are that in 1905. the 13th 
defendant instituted a partition suit 
against the first four defendants, and 
obtained a decree declaring her right 
over 4 sihams out of 84 in this shop 
and in 9 other houses and a grove. 
These partition proceedings were 
subsequent to the mortgage, and the 
mortgagees were not parties to them. 
The partition decreee is therefore not 
binding on the mortgagees. The 
plaintiff’s case, and the case on which 
the defendant No. 13 obtained parti¬ 
tion, was that the shop originally 
belonged to one Ghulam Muhammad, 
whose heirs were admittedly the first 
four and the 13th defendants. It is 
now found as a fact by both the 
Courts below that this particular shop 
did not belong to Ghulam Muham¬ 
mad. The 13th defendant therefore, 
had no right to any share in it, and 
as regards this shop had no right to 
the partition decree which she obtain¬ 
ed. In the partition which was sub¬ 
sequently carried out she was allotted 
6/7t?ji of the shop in suit. Her rights 
have been subsequently transferred to 
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the plaintiff. The appellants’ conten- 
tion is that the doctrine of substituted 
security should be applied, and that 
the mortgage instead of attaching to 
the properties mortgaged should be 
transferred to the properties which 
the first four defendants obtained in 
lieu of the 6/7th share given to the 
13th defendant in this house This 
contention has been repelled by the 
Courts below, and in our opinion 
rightly so. The doctrine of substitu¬ 
ted security only applies where pos¬ 
session of a particular property has 
been awarded to one party in lieu of 
an undivided share in the whole pro¬ 
perty which was the subject of parti¬ 
tion. It does not apply when the en¬ 
tire property mortgaged belonged to 
the mortgagors, and a person with no 
title has subsequently obtained posses¬ 
sion of a portion of it behind the 
back of the mortgagees The mort¬ 
gage when executed was a perfectly 
valid mortgage, and the mortgagees 
are entitled to take out execution 
against any portion of the mortgaged 
property. Their right cannot be 
affected by any subsequent transfer 
to the plaintiff or his predecessor-in¬ 
interest. We accordingly affirm the 
decision of the Court below and dis¬ 
miss the appeal with costs. 

Appeal dismissed. 
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Mears, C.J. and Piggott, J. 

Bu Ali Khan —Defendant—Appel¬ 
lant. 


v. 

IRutti) Sujan Kuer —Plaintiff—Res¬ 
pondent. 

P. C. A. No. 3 of 1923, Decided 
on 25th May 1923. 

Civil P, C.,S. 110—Substantia\ question of 
law—Abatement under 0. S3 R. 9 — Effect — 
Adoption—Divesting of estate. 

The question, whether a suit was not main¬ 
tainable, because a previous action commen¬ 
ced by the predecessor in interest of the plain¬ 
tiff had abated under Order 22 rule 9, is not a 
sub«tantial question of law within the mean¬ 
ing of S, 110. [P 67 C I] 

A suit was instituted by a Hindu widow in 
possession of the estate of her late husband, 
During the pendency of the suit she adopt¬ 
ed a son. At some stage in the trial the 
question was raised whether, after this adop¬ 
tion, it was not incumbent upon the lady to 
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bring upon the record as plaintiff in the suit 
the name of the minor boy and then to conti¬ 
nue the action as his next freind. The conten¬ 
tion was repelled by the trial Court, There 
was at the time of the adoption an agreement 
between the lady herself and the father of the 
boy the eftect of whioh was to vest the mana¬ 
gement, at any rate, of the estate in the 
hands of the lady until the boy should attain 
majority, 67 c 2 J 

Held : the question whether the widow could 
be allowed to proceed with -the suit was not 
substantial question of law, [P 68 C 1] 

Haidar Mehii —for Appellant. 

P. L. Banerjee and U. S. Bajpai 
for Respondent. 

Piggott, J.—The question before us 
is whether we can or ought to certify 
that the appeal proposed to be pre¬ 
ferred by the unsuccessful defendant 
appellant, against a decision of this 
Court, dated the 3rd of August 1922, 
satisfies the conditions laid down by 
S. 110 of the Code of Civil Procedure, 
so as to make it a proper case for an 
appeal to His Majesty in Council. 
As regards the value of the subject 
matter in dispute it is admitted that 
the requisite conditions are fulfilled. 
It is however also admitted that in¬ 
asmuch as this Court affirmed the de¬ 
cision of the Court below, this appeal 
must involve some substantial question 
of law before we can certify it as a 
suitable appeal to be preferred to His 


rule in question. We are in n© 
way prepared to certify that the 
question thus decided by us was a 
substantial question of law within 
the meaning of S. 110 of the Code of 
Civil Procedure. 

The other point requires to be stated 
in some further detail. The suit was ( 
instituted by Rani Sujan Kunwar asi 
a Hindu Widow in possession of the! 
estate of her late husband. uring! 
the pendency of the action she adopt¬ 
ed a son. At some stage or other in 
the course of the trial the question 
was raised whether, after this adop¬ 
tion, it was not incumbent upon the 
lady to bring upon the record as 
plaintiff iu the suit the name of the 
minor boy whom she had adopted- 
and then to continue the action as 
his next friend or natural guardian. 
This contention was repelled by the 
trial Court. We pointed out, when it 
was raised before us in appeal, that 
it would have been open to the trial 
Court to accept the contention and 
to meet it by a formal order bringing 
the minor in question on to the re¬ 
cord. At the same time, having re¬ 
gard to certain facts which were pro¬ 
ved at the trial as to the circumstan¬ 
ces under which the adoption was 
effected, we found that the Court be¬ 


Majesty in Council. We had to deal 
in substance with two points, and the 
petition laid before us to-day shows 
that these are the points which it is 
desired to raise before His Majesty in 
Council. Neither of these points has 
anything whatever to do with the 
merits of the case. They were both of 
them objections of a highly, technical 
.character, not affecting the right of 
Ithe plaintiff in the action to recover 
the money claimed, but only the pro¬ 
cedure adopted in the course of the 
(action for its recovery. One conten¬ 
tion was that the suit was not main¬ 
tainable, because a previous action 
commenced by the predecessor in in¬ 
terest of the plaintiff had abated 
hinder Order 22 rule 9 of the Code of 
|Oml Procedure. We disposed of this 

? b i® otion an argument, 
also teohmcal in its nature, the effect 

nL^Ki Ch i W u 8 ,J hat ifc was im- 
SSwS fc0 * ho - d tb& t the previous suit 
' „t° .W tlja, pleadings had 

abated wtfhin the meaning of th« 


low had not been wrong in the pro¬ 
cedure actually adopted by it, that is 
to say in permitting the widow lady 
to continue the action in her own 
name. There was the time of the 
adoption an agreement between the 
Udy herself and the father of the boy 
who was given and taken in adop¬ 
tion, the effect of which was to vest 
the management, at any rate, of the 
estate in the hands of the lady until 
the boy should attain majority. It is 
now contended before us that a sub¬ 
stantial question of law is here invol¬ 
ved, because of the general principle 
of Hindu law by whioh a widow, 
making an adoption to her deceased 
husband, at once divests herself of 
the estate in favour of the son so 
adopted. Our attention has been drawn 
to certain cases in which the question 
has been considered whether an ag¬ 
reement entered into at the time of 
the adoption, the objeot of which is 
to postpone its effeot until the death 
of the widow, would be valid or 
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enforceable as against the adopted son. 
In the case before us the validity of 
the agreement is not being contested, 
and so far as we know has never 
been contested, by the adopted son. 
It is the plaintiff in the action, that 
is to say the widow, who is seeking 
to protect the rights of the minor by 
continuing this action for his benefit. 
She instituted it at a time when she 
ker«elf represented the estate of her 
late husband. She has been permit¬ 
ted to continue it on the strength of 
the authority exercisable by her 
under the agreement entered into at 
the time of the adoption. We are 
not prepared to certify that any sub¬ 
stantial qsestion of law of general im¬ 
portance is involved in our decision on 
this point. 

The application is dismissed with 
costs including fees on the higher scale. 

Application rejected. 
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Daniels, J. 

Devi Prasad. — Decree-holder. — 
Appellant. 

v. 

Secy, of State for India. —Objector- 
Respondents. 

Civ. Rev. No. 14 of 1923 Decided on 
19th April 1923 from the S. C. C. J. of 

Allahabad, D/- 26th Sept. 1923. 

Civil P. C., S. 60—Provident Funds Act f IX 
of 1897)—The fund does not become attachable 
till paid. 

The deposit in the provident fund does not 
become attachable, on the retirement of the 
subscriber, until that money is paid o»t to him. 
29 B. 259; 46 C. 962 Foil. [P 6« C 2j 

I. B. Banerjee.— for Appellant. 

L-M. Banerjee— for Opposite-Party. 

Daniels, J.— This is a revision from 
an order of the learned Judge of th» 
Small Cause Court, Allahabad. The 
point for decision before him was 
whether a deposit in a provident fund, 
which so long as the subscriber was 
in service was a compulsory deposit 
within the meaning of S. 2 (4) of the 
Provident Funds Act (Act IX of 1897) 
became attachable by a creditor the 
moment the subscriber retired. The 
subscriber in this case has retired but 
has not yet drawn his deposit- The 
learned Judge of the Court below has 
followed the decision in Veercliand v. 
B. B. and C I. Ry. and has held that 

(1) [1905] 29 Bom. 259-6 Bom.L.R. 921 
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the deposit is not attachable. The, 
learned Judges took the view that 
compulsory deposit in the Act was a 
term with a technical meaning and 
that a deposit which came within the 
definition remained a compulsory 
deposit until it was actually drawn 
out. The subscriber’s retirement made 
no difference to its nature. The same 
view, as was held in Bombay, has been 
taken by the High Court of Calcutta, 
in Hindley v. Joynarain (2), in which 
the Bombay case, was followed and 
approved. Another Bombay case, 
Nagin Das v. Ghelabhai, (3) has gone 
even further and held that the 
deposit is protected even after 
payment to the subscriber. It is not 
necessary to go to the length of the 
last mentioned decision in the present 
case Against the authority of two 
High Courts the applicant can only 
cite an earlier single Judge case of the 
Bombay High Court which was over¬ 
ruled in the case relied on by the 
Court below. The learned pleader for 
the applicant has attempted to distin¬ 
guish the Bombay ruling on the 
ground that it was optioual with the 
subscriber in the first place whether 
to join the Provident Fund or not. 
This makes no difference in view of 
the definition contained in S. 2 (4) of 
the Act. The question, whether a 
deposit is a compulsory deposit, 
depends on whether it was repayable 
on demand or at the option of the 
subscriber. Under the Provident Fund 
rules which have been placed before 
me the deposit in this case was not 
so repayable. It is also urged that 
in certain cases an advance might be 
given to the subscriber out of the 
deposit even before retirement. This 
also does not affect the question of 
law involved, for this advance could 
only be given under the orders of the 
sanctioning authority for special 
cause shown and not at the option of 
the subscriber. The weight of autho¬ 
rity is distinctly in favour of the view 
taken by the Court below and I dis* 
miss the application with cost?. 

Application dismissed. 


(1) 119. 46 Cal. 962—24 C.W.N. 

288—54 I. C. 439. 

(2) [1920] 44 Bom. 673—22 Bom. L. 
R. 322—56 I. C. 449. 
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MBaRS, o. J. AND PIGGOTT, J. 

Kashi Nath —Applicant. 

V. 

King Emperor— Opposite Party. 

Mis. Case No. 18 of 1923 Decided on 
31st May 1923 from the Dt. and S. 
Benares, D/-3Td October 1922. 

Legal Practitioners Act, S. s ^.^ igh ?V tT j 
ran revise order under S, 36.—Decision of D J. 
against the weight of evdence is no ground for 

interference. ... .. 

The High Court in the exercise of its discre¬ 
tion can send for the record of an enquiry con¬ 
ducted by a District Judge with a view to draw¬ 
ing up a list of persons proved to be touts, ana 
examine such record and thereafter issue such 
orders or instructions to the District Judge as 
might appear to be proper. High Court would 
not interfere in the exeroise of its powers of 
superintendence, where the sole ground upon 
which interference was asked for was that the 
decision of the Dt, Judge was against the 
weight of the evidence. The intention of the 
Legislature was not to allow anything of the 
nature of an appeal against the deoision of a 
competent Court under S, 36 of Act No. 18 of 
1879. High Court cannot coosider whether 
the ciroumstantial evidence relied upon by a 
Dt. Judge, and set forth in his order, was or 
was not evidence from which High Court 
would have drawn the same inference. (P 69 C 2] 

J. M. Banerjee—for Applicant. 

L. M. Banerjee —for Opposite Party. 

Piggott, J.—We have before us four 
applications from persons in respect 
of whom the District Judge of 
Benares has passed an order under 
S. 36 of the Legal Practitioners’ Act 
No. 18 of 1879, that is to say, the 
names of each one of these four per¬ 
sons have been put by the District 
Judge in a list of persons who are 
proved to his satisfaction, by evidence 
of general repute or otherwise, habi¬ 
tually, to act as touts- The word 
“tout”, we may note, is defined by 
S. 3 of the same Act.. In the case of 
two of the persons concerned, namely 
Kashi Nath and Sarju Dat, notice 
was ordered to issue and the learned 
Government Advooate has appeared 
to support the order of the District 
Judge. The other two applications, 
namely those of Abdul Hamid and 
Sital Pandey, were simply order¬ 
ed to be laid before this Bench, to be 
dealt with in such manner as this 
Court might seeifit after hearing argu¬ 
ments in the other two oases. The 
learned Government Advocate has 
.raised the general -question of the 
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right of this Court to interfere in 
revision with an order passed by the 
District Judge, or other competent 
Court, under S. 36 of Act No. 18 of 
1879. That is a question which has 
more than once been before this 
Court; but the standard authority on 
the subject is the decision of a Bench 
of two Judges, one of them the then 
Chief Justice of this Court, passed 
in “In the Matter of theiPetition of 
Afadho Ram ” (1) in the year 1899. We 
agree with the learned Judges who 
decided that case, that this Court 
could only interfere with an order, 
such as that now before us, in the 
exercise of the general powers of 
superintendence conferred upon it by 
what is now S. 107 of the Government 
of India Act. We are satisfied that 
those powers are extensive enough to 
authorise this Court, in the exercise 
of its discretion to send for the 
record of such a proceeding in a 
Subordinate Court, namely the record 
of an enquiry conducted by a District 
Judge with a view to drawing up a 
list of persons proved to be touts, and 
to examine such record and there¬ 
after issue such orders or instructions 
to the District Judge as might appear 
to be proper. The question remains, 
however, what principles this Court 
should lay down to govern the exer¬ 
cise of its discretion in this matter. 
The learned Judges who decided 
Madho Ram’s case above referred to 
laid down one principle of considera¬ 
ble importance. This was that this 
Court would not interfere in the 
exercise of its powers of superinten¬ 
dence, where the sole ground upon 
which interference was asked for was 
that the decision of the District Judge 
was against the weight of the evi¬ 
dence. We desire to stand by that 
principle. It is quite clear from the 
wording of S. 36 of Act No. 18 of 1879 
that the Legislature intended to 
confer upon the Courts therein men¬ 
tioned, including the Court of a Dis¬ 
trict Judge, a very wide discretion in 
the matter. The District Judge is 
authorised to frame and publish a list 
of persons proved to his satisfaction, 
by evidence of general repute or 

(1) [1899] 21 All. 181—(1899) A.W.N 
15. 
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otherwise, habitually to act as touts. 
It has been pressed upon us that the 
word ‘touts’ as used in this section, 
refers back to the definition in the 
preceding section No. 3 of the same 
Act. This is undoubtedly so: but 
what is laid down in S. 36 is that the 
District Judge has discretion to frame 
and publish a list of persons who are 
proved to his satisfaction to behave 
in the manner set forth in the defini¬ 
tion of the word “tout” in S. 3. The 
only qualifications imposed by the 
Act on the exercise of this discretion 
are that the District Judge must be 
satisfied by evidence of general repute 
or otherwise, and further that no per¬ 
son’s name is to be included in such a 
list until he has had an opportunity of 
showing cause against such inclusion. 
We may say in this connection that 
we should certainly hold it a valid 
ground for interference by this Ceurt, 
in the exercise of its general powers 
of supervision, if the District Judge 
had disobeyed this latter direction and 
had included in his list of touts the 
name of a person who had never been 
allowed an opportunity of showing 
cause against such inclusion. We 
return now to the obvious fact that it 
was never the intention of the Legis¬ 
lature to allow anything of the nature 
of an appeal against the decision of a 
competent t’ourt under S. 36 of Act 
No. 18 of 1879. We cannot allow our 
general powers of supervision to be 
invoked so as, in effect, to create a 
right of appeal which was never 
intended by the Lagislature. In the 
cases now before us it is sought to 
bring the matter within the scope of 
the revisional jurisdiction, represen¬ 
ted as falling somewhat short of the 
jurisdiction exerciseable by a Court 
of Appeal, by representing that the 
record of the enquiry conducted by 
the District Judge, discloses as against 
each of the four persons whose peti¬ 
tions lie before us no legal or rele¬ 
vant evidence to warrant the finding 
arrived at by the District Judge that 
they habitually do act as touts. The 
plain fact of the matter is that, as 
regards each of these four persons, 
direct evidence was wanting ; but 
there was laid before the District 
Judge certain circumstantial evidence, 
from which the District Judge drew 
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the inference as against each of these 
persons that they were habitually 
acting as touts. In our opinion it 
would be straining the powers of 
superintendence conferred on this 
Court and setting undesirable prece¬ 
dent, if we were to take it upon 
ourselves in every instance of this 
kind to consider whether the circums¬ 
tantial evidence relied upon by a 
District Judge, and set forth in his 
order, was or was not evidence upon 
which we ourselves, would have 
drawn the same inference. We think 
the Legislature intended that the 
District Judge should be master in 
his own Court t© this extent. The 
result is that we are not prepared to 
interfere in any one of the four cases 
before us, and each of the applica¬ 
tions stands dismissed accordingly. 

Application dismissed. 
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Ryves J. 

Lallu Mal —Defendant—Appellant. 

v. 

Pandit Reoti Ram —Plaintiff—Res¬ 
pondent. 

Civ. Rev. No. 51 of 1923 Decided on 
31st. May 1923 from the Sm. C.C. J., 
Nagina D/-7th November 1922. 

(a) Evidence Act, S: 92—Proviso A To. t — 
Want of consideration for pronote could be 
proved. 

It is open to defendant who admitted the 
execution of the promissory note to plead 
want of consideration, 1922 All 213 Diet, 

(P 71 0 I] 

(b) Limitation Act S , 19-Admission ofexecu" 
lion of pronote is not acknowledgment. 

On the back of the note there was in 
the handwriting of the defendant the words 
“Execution admitted " and the endorsement 
of the Munsif showing the date, 

Held : the mere fact that in some other 
case the defendant merely admitted the exe¬ 
cution of the document is not an ack¬ 
nowledgment of liability witbiD the meaning 
of the section. [P 71 C 2J 

M. N. Raina —for Appellant. 

Durga Prasad —for Respondent. 

Judgment.—This is a Civil Revi¬ 
sion from a decree of the Court of 
Small Causes. The suit was based 
on a promissory note executed by 
the defendant on the 16th of April 
1919. The suit was filed on the 
28th of April 1922. The defendant 
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put in a written statement, the se¬ 
cond paragraph of which runs as 

follows . . ... 

“The plaintiff (who is a Jotshi) 

led the defendant to believe that 
he would perform adequate Puja 
which would have the effect of 
saving the lives of his children and 
they would survive the age of one 
year, and for this the defendant 
agreed to pay Rs. 30 to the plain¬ 
tiff out of which Rs. 8 was paid 
in cash and the balance was pay¬ 
able after the child had survived 
the age of one year.” It was on 
this understanding that the pro¬ 
missory note was written. The 
child died within a year of its birth 
and hence nothing was payable. 
The other ground taken was that 
the suit was barred by limitation, 
It appears from the record that 
five witnesses on behalf of the de¬ 
fendant were present but as a mat¬ 
ter of fact the Court took no evi¬ 
dence at all holding that it was 
not open to the defendant who 
admitted the execution of the pro¬ 
missory note to plead want of con¬ 
sideration and reliance was placed 
on Sri Ram v. Sabka Ram Oopal Rat 
(1). I do not think that ruling is 
.applicable in this case I think un- 
Ider the 3rd proviso to S. 92 of the 
Indian Evidence Act the Court 
should have allowed evidence to be 
taken on this point. But it is un¬ 
necessary to decide this as I hold 
against the plaintiff on the second 
point. On the face of it the suit 
is barred by limitation as it was 
not filed until the 28th of 
April 1922. In order to bring it 
.within limitation it was pointed 
lout that in some other suit (not 
Ibetween these parties) this promis¬ 
sory note had been exhibited and 
on that occasion, some time in 1920, 
the defendant had admitted its 
execution. The Court has held that 
the mere faot that on the back of 
the note there is in the handwri- 
JJIS the defendant the words 
Execution admitted,” and the en- 
|“® rs ® men t of the Munsif showing 
|the date is a -sufficient compliance 

(1) 1922 All. 213 — 44 All 521 - 
A.L.J. 315-67 I.C. 513. 
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of the provisions of S. 19 of the 
Indian Limitation Act- It seems to 
me that the mere fact that in some 
other case the defendant merely 
admitted the execution of the do¬ 
cument is not an acknowledgment 
of liability within the meaning of 
the section. No evidence was taken 
and there is nothing but the endorse¬ 
ment. In my opinion it has not been 
shown that the suit was within 
limitation, it therefore should have 
been dismissed. I accordingly allow 
this application and set aside the 
decree of the Court below with costs. 

Application allowed. 
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Walsh, J. 

Radhika Natha Saha —Applicant. 

v. 

Jotish Chandra Sahu —Respondent. 

Criminal Mis. No. 72 of 1923 De¬ 
cided on 21st May, 1923. 

Criminal P. C, S. 5!6 — Transfer of cate 
pending in another province . 

High Court has no jurisdiction to transfer 
criminal cases which are in the course of hear¬ 
ing in another province. 44 C, 595 Dist. nor 
has it jurisdiction to deolare e. g. that a parti¬ 
cular case is triable exclusively in Benares 
and not in Calcutta. (P 71 C 2 P 72 C 1) 

Saila Nath Mukherji —for Applicant. 

Judgment.— This is in my opinion 
in substance an application for trans¬ 
fer. It is apparently proposed to do 
it by indirect means, first getting a 
letter of request from Allahabad to 
Calcutta, then an order of stay or 
postponement out of the Magistrate 
at Caloutta, and then a declaration 
out of Allahabad that case is exclu¬ 
sively triable in Benares. Nobody 
cj»n doubt that all that complicated 
machinery is really an application 
for transfer. As an application for 
transfer it is bound to fail. This 
Court has no jurisdiction to transfer 
criminal cases which are in the course 
of hearing in another province. Ap¬ 
parently Caloutta High Court thought 
otherwise in the case of Charu Chan¬ 
dra Majumdar v. Emperor (1). But 

(1) [1917] — 44 Cal. 595-21 C.W.N. 

320-25 C.L.J. 165 - 18 Cr.L.J. 

81-37 L C. 145 (F. B.) 
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the Madras High Court did not agree 

tw 1 ?f, e [ er the Madras Tiew. All 
that will be wiped out as irrelevant, 

by the new S. 185 as amended by the 

Criminal Procedure Code of 1923 

, becomes law. Mr. Saila 
Wath Mukerji quite naturally objected 
to my describing the application as 
one for transfer, because as an appli¬ 
cation for transfer it was bound to 
rail, and I will therefore deal with it 
in the language in which this applica¬ 
tion is presented to this Court. This 
Court is asked to declare that this 
case is triable exclusively in Benares 
and not in Calcutta. This Court has 
no jurisdiction to make any such 
declaration, and I should not in 
any event, even if there were 
jurisdiction, make a declaration 
which was a nullity. Secondly this 
Court is asked to st*y all further pro¬ 
ceedings in the Second Presidency 
Magistrate's Court at Calcutta. This 
Court has no jurisdiction over the 
Second Presidency Magistrate’s 
Court at Calcutta. The application 
is dismissed. The certified copies of 
the Calcutta proceedings are to be 
returned forthwith to Mr. S. N. 
Mukerji. 

Application rejected. 
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Walsh and Kanhaiya Lal, JJ. 

Tara and others —Appellants. 

v. 

King Emperor —Opposite Party. 

Criminal A. No. 81 of 1923 Decided 
on 15th May 1923. from the S. J., 
Bulandshahr, D/'-22nd December 1922. 

Evidence Act, S. 24--Inducement offered — 
Confession is inadmissible. 
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• ,. ^, as a miscarriage of 

justice, but speaking for myself I 
have no doubt whatever as to the 
legal principles applicable to it, and 
as to the applicability of them to the 
peculiar circumstances of the various 
appellants before us. Now there are 
three cases, each of them involving a 
large number of alleged dacoits, who 
were tried together for participation 
in three separate dacoities, committed 
at different times, and at different 
places, but round about the same 
season and round about the same 
neighbourhood. Their connection 
arose more from the alleged co-opera¬ 
tion of a large number of the accused 
in each of them, than from any other 
circumstance showing direct connec¬ 
tion between the three dacoities. 
There were really four in all, and I 
desire to say at once, because I shall 
have something to say hereafter by 
way of criticism, that the police and 
the Sessions Judge were alike con¬ 
fronted with a difficult task. 

We are dealing today with one 
only of these dacoities, namely that 
committed at Sarai Chabila on 
the night between the 23rd and 
24th of July, at the house of one 
Rate Ram and others in the same 
compound. The other appeals relate 
to dacoities committed on the 9th 
of March of the same year 1922, and 
on the 28th of June 1922. The 4th 
dacoity, which the Judge says was 
thought by the investigating officer to 
be closely connected with this dacoity 
by reason of its being carried out by 
the same participants, occured on the 
20th of July. 

We have not heard the other 
appeals, but we are told by the 
Assistant Government Advocate that 
in substance, and in respect of the 


Where accused is told by a person in autho¬ 
rity that if he makes a voluntary confession 
which is considered to be full and true, his 
prayer for being made an approver will 
receive due consideration, 

Held, the confession made under such cir¬ 
cumstances is inadmissible. [P 74 C 2; P 75 C 1] 

(}. IV. Dillon —for Appellants. 

The Asstt.- Govt. Advocate —for the 
Crown. 

Walsh, J. —This is a very difficult 
case which has given us a great deal 
of trouble, and the result of which 


characteristics which have evoked 
our criticisms of the judgment in this 
case, the other two appeals which are 
still pending do not greatly differ 
from this, and therefore although this 
decision does not govern the others, 
this case on the other hand must be 
considered to be a type of the others, 
and the result in the others when we 
reach them must be governed by the 
principles which we propose to lay 
down in this, and the criticisms which 
we propose to pass upon the procedure 
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unfortunately adopted in this case 
must be read with reference to the 
other cases mutatis mutandis. 

It cannot be denied th*t the general 
characteristics in this case at any 
rate, and we are told both by the 
counsel for the defence and by the 
Assistant Government Advocate that 
the same characteristics apply to the 
other appeals, resemble more gansr 
case, in which the evidence obtained 
by the police, mainly through appro¬ 
vers of association, and active 
participation in planning and pre¬ 
paration and so forth, are applicable 
to a class of persons varying in num¬ 
ber who have set out to commit a 
series of joint crimes. The learned 
judge himself, as shown by his judg¬ 
ment experienced insuperable diffi¬ 
culty in avoiding reference to the 
other cases from time to time, and 
he also from time to time utilised to 
a quite considerable extent material 
which he had got, either from the 
police evidence, or from what seems 
not at all improbable also police 
diaries, tending to throw suspicion 
and afford clues which were enter¬ 
tained by the police generally against 
particular individuals before they got 
any definite information with regard 
to the commission of this or other of 
the dacoities which I have mentioned. 
Another characteristic is that there 
is a total absence, very unusual in a 
case where so many convictions have 
been seoured in the commission of a 
particular dacoity in a particular 
village, of any attempt to obtain 
identification by villagers or tbe 
complainants or their households, and 
none of them have been called to 
give evidence. 

Another exceptional characteristic 
is that, with the exception of an 
.absconding accused to whom we shall 
have to refer again, no loot has been 
traced, and as against the 17 appel¬ 
lants who have been convioted there 
is no evidence of any loot found in 
their possession. 

We now oome to the peculiar and 
embaraBsing features of this case. 
One of the appellants is a man named 
Kishan. Somehow, it does not 
matter how, the police got his name 
and cam&dnto touch with him. He 
immediately informed them that he 


was ready to give information, He 
admitted ( this of course is in the 
nature of a confession which is render¬ 
ed inadmissible by law and it really 
ought not to have appeared upon tbe 
evidence at all) participation in the 
dacoities into which the police were 
enquiring, and he plainly intimated 
to the police that he was willing to 
tell them what he knew for a con¬ 
sideration. Eventually he was put up 
under S. 164 Criminal Procedure Code. 
He made an elaborate statement 
under that section amounting to a 
confession. He was put upon his 
trial and has been convicted and that 
confession has been used by the learn¬ 
ed Judge not merely under S 3u of 
the Evidence Act against all the 
appellants as the confession of a 
co-accused, but it has, and this is the 
real difficulty in the case, formed the 
foundation and main structure of the 
whole of the learned Judge’s reason¬ 
ing in the judgment. No criticism 
could be passed upon the learned 
Judge for his method of dealing with 
the rest of the evidence, if this con¬ 
fession had been admissible. He has 
sought, and found to his own satisfac¬ 
tion, adequate corroboration of the 
confession in the case of each person 
whom he has convicted upon it, but 
the serious question is whether it was 
admissible at all. Both of us are 
satisfied beyond question that it was 
not only inadmissible, but that the 
learned Judge has really made a 
serious mistake in not realising from 
the first how clearly on his own state¬ 
ment it was rendered inadmissible. 
The Assistant Government Advocate 
did not attempt to combat the view 
which we take upon the assumption 
that the learned Judge meant what 
he said. What the learned Judge has 
said is this:—first Kishan was cleaily 
asking for a pardon. He refused to 
give any information to the polioe 
until some quid pro quo oould be, as 
he hoped, obtained. Secondly, he 
communioated his frame of mind to 
Ram Sarup, the investigating officer, 
Thirdly, on the morning of the 6th of 
August, Ram Sarup took Kishan to 
the Collector’s bungalow for the ex¬ 
press purpose of negotiating for a 
pardon. It is not suggested that 
Kishan took part in the negotiation. 
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Of course he did not. Rut it would 
he equally absurd to suppose that he 
was not well aware of the object of 
the visit to the Collector’s bungalow. 
Thpre was a hitch in the negotiations. 
Ram Sarup and Kishan were sent 
back to the Sub-Divisional Officer 
with a note and some of Kishan’s 
statement was recorded that day. The 
rest of it was completed the next 
morning. It would not be a violent 
presumption to conclude that having 
regard to all that had passed before. 
Kishan, when he returned to the Sub- 
Divisional officer from the visit to the 
Collector’s bungalow in the custody 
of the investigating officer, entertain¬ 
ed, and had been encouraged to en¬ 
tertain, reasonable hope that if he 
told the truth, or what appeared to 
be a truthful story he would get a 
pardon in the end. The learned judge 
uses this language:—The meaning of 
this exchange of notes between the 
Collector and the Sub-Divisional 
Magistrate has been explained. The 
Collector apparently was at first of 
the opinion that Kishan should be 
given a pardon which was clearly 
what Kishan was working for. Indeed 
it would appear that Kishan specifi¬ 
cally bargained for a pardon as the 
price of his statement. The Sub- 
Divisional Magistrate objected that 
it would be premature to make a firm 
offer of the pardon at that stage and 
the Collector eventually agreed and 
it was explained to Kishan that he 
would have to take his chance and he 
then made his statement. So stated 
the positio is as clear as daylight. If 
a man prepares the ground by ex¬ 
pressing his own position, and invites 
the other party to treat with him, 
and the other party goes so far as 
to consider whether he is willing to 
pay the price, and eventually, without 
refusing to do so, postpones the 
decis on until further examination of 
the article to be sold, there must 
remain in the mind of the proposing 
vendor a reasonable hope that when 
the purchaser sees the article he is 
thinking of buying he will pay the 
price. I have used this commercial 
language, because throughout, the 
matter was discussed by the executive 
authorities, and has been considered 
hy the judge, in the light of negotia¬ 
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tions for a bargain. How the learned 
judge could possibly come to the 
conclusion that the making of the 
confession by Kishan under S. 164 
Criminal Procedure Code was not 
caused by the inducement that, if it 
was satisfactory, a pardon would 
probably be granted to him. I cannot 
for myself conceive, but in my 
opinion he has plainly found that it 
was so induced, and where he has 
failed is in not realizing that S. 24 
makes a confession so induced irrele¬ 
vant in a criminal proceeding. Mr. 
Malcomson, on behalf of the Crown 
preferred to take his stand upon a 
denial that the learned Judge meant 
what we think he said in his judg¬ 
ment, and we therefore allowed him 
to obtain, and tender, copies of the 
correspondence referred to by the 
judge. Any doubt lurking in the 
mind of anybody upon this point is 
entirely removed by a perusal of this 
remarkable correspondence. The Sub- 
Divisional Officer and the District 
Magistrate exchanged notes with the 
greatest candour, as indeed they 
might, in considering whether or not 
a pardon should be offered, but they 
went much further than that. They 
discussed the terms of the offer, or 
bargain which was to be made with 
the accused. The District Magistrate 
signed the note on the 6th of August 
and wrote to the Sub-Divisional 
Magistrate as follows:—“ he may 
however be told that if he makes a 
voluntary confession which is con¬ 
sidered to be full and true, his prayer 
for being made an approver will 
receive due consideration". How in 
the world any officer of experience, 
or anyone with any legal training at 
all, or acquaintance with this section, 
could doubt that this was an induce¬ 
ment to the man to make a statement, 
we are at a loss to understand. The 
very document in which the Magis¬ 
trate uses that language con¬ 
tains a statement that the confession 
must be voluntary and without any 
inducement. The Sub-Divisional 
Officer in his note expressed his 
opinion that there was very little 
value in such a confession. Whether 
there is, or whether there is not, any 
intrinsic value in the statement, the 
law makes it irrelevant, and the 
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learned Judge ought to hare refused 
to bring it on the record, and to 
have ruled it as irrelevant under b. A* 
of the Evidence Act. The result. is 
that it Has to be struck out of this 
case, as well as of the other cases in 
which appeals are pending, and in 
which it has been used. We are 
bound to say that it really is a 
lamentable result of the expenditure 
of time and money on this case, and 
that the error into which both the 
Judge and the District Magistrate have 
fallen is an elementry one. Judges 
from time to time have exhausted 
themselves in endeavouring to expla¬ 
in the working of this section and for 
my own part I refer to and repeat 
what I said in the recent case of 
Khatel v. Emperor, (1) with which 
my learned brother entirely agrees. 
It really ought to be unnecessary 
for judges constantly to be referring 
to the working of this seotion. It 
looks as though we were endeavour¬ 
ing to lay down some new principle, 
when really all we do is to repeat 
the law as it should be known by 
those who have to administer it 
This, however, does not dispese of 
all the difficulties in this case. The 
learned Judge in most painstaking 
judgment has reviewed all the evi¬ 
dence, but when Kishan’s confession is 
struck out, the balance against the 
remaining appellants consists of the 
sworn testimony and indentification 
made by the approver Ghafur, and, 
as against certain appellants, the 
evidence of one Musammat Ganga 
Dei. As a question of principle is 
involved in their evidence, it is 
necessary to consider whether, as a 
class those mentioned by Ganga 
Dei ought to be convicted, unless her 
evidence is corroborated by satisfac¬ 
tory -independent testimony. Some¬ 
how or other the police got hold 
of this woman, and it was a creditable 
piece of detective work, but her hus¬ 
band was a notorious decoit who was 
absoondingi According to her, he 
left his house on the night of the 
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dacoity with several of the appel¬ 
lants, and next day returned with the 
loot. In any case, it is oertain that 

(1) 1923 All. 352-45 All. 300—21 
A.L. J. 143-73 I. C. 62. 
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her husband is a fugitive from justice. 
According to her testimony he is 

implicated in this dacoity, and pro¬ 
bably, in the others too, and he Lett 
in his house, and probably m her 
custody, silver ornaments and other 
jewellery, the proceeds of this dacoity. 
She may or may not have motives of 
either spite or fear against s P ec '“ c 
individuals whom she has named, bhe 
may or may not have been either 
persuade! or frightened by the police 
but taking her position broadly she 
was placed in considerable difficulty. 
She had every motive for assisting 
the police, every motive for naming 
any one whom the police wished her 
to name. The police were in a posi¬ 
tion to put pressure upon her by the 
very fact of her possession of the 
property, and to use persuation with 
her by the very fact that her husband 
was absconding. Id the case of a low 
class woman in this country who 
has very little independence, educa¬ 
tion or public spirit to influence her, 
it is obvious that such a person may 
become an easy victim to an astute 
police investigator, and all I can say 
is that if I had a jury trying this 
case I should unhesitatingly have 
told them that they should not convict 
a single individual on the testimony 
of the woman alone. It is made no 
better when there is added to it the 
testimony of the approver, who is 
one of the most despicable specimens 
of humanity one can imagine, a man 
steeped in crime, living at war with 
society, ready to commit any vio¬ 
lence to enable him to carry out his 
thefts, and ready to sell his comrades 
if only he oan get freedom for him¬ 
self, and for my own part I am not 
prepared to accept the evidence of 
a worthless creature of this kind, as 
corroborating and almost equally 
worthless and particularly helpless 
wife of an absconding dacoit. The 
difficulty in this case is that having 
acted as the judge has done, very 
largely on the confession of Kishan, 
one does not know whether he would 
have been prepared to act on the 
residium which I have just mentioned 
after Kishan was withdrawn, and 
really the logical thiug to do would 
be to send the oase baok, but we are 
agreed that in substanoe nothing is 
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to be gained by that, and we therefore 
deal with the case by final orders. In 
the case of four of the appellants 
(leaving out Kishan for the moment) 
we find that the evidence of Ghafur is 
satisfactorily corroborated by the 
learned Judge’s view of th« evidence. 
These four are Kalian, Nasib Khan, 
Aslub and Zabar Khan. In the case 
of these four we dismiss their appeals 
and confirm thoir convictions and 
sentences. In the case of the remain¬ 
der, namely Tara, Dalip, Azan Kan¬ 
haiya, Bucha, Khasheru, Budhan, 
Khiali, Chiranji Bihu or Baba, Kalian 
son of Ghasita and Diwan, we are 
driven by force of law to allow their 
appeals and to direct that they 
be released subject to any other 
punishment standing against them 
unperformed. 

This leaves only the case of Kishan. 
His appeal is also dismissed and we 
confirm his conviction and sentence. 
As I have already said his confession 
was irrelevant, but my brother point¬ 
ed out during the argument and Mr. 
Malcorason has also argued, that in 
substance he confessed again before 
the trial, when he was examined 
under S. 364, before the Committing 
Magistrate, his previous statement 
under S. 164 was put to him. It ought 
not to have been if they knew as 
much about it as we do now. But he 
then stai ed that he had no hope of 
a pardon. He had discovered that his 
previous hopes were doomed to dis¬ 
appointment, and he said that state¬ 
ment was true. Whether it was or 
whether it was not, and the probabi¬ 
lity is that it was not. it is ample on 
which to convict him, and I am pre¬ 
pared to agree that that amounts 
to a fresh confession in the Magis¬ 
trate's Court, which was duly proved 
against him at the trial, and that 
his conviction on that ground must 
stand. It may be said, if so. why is 
it not a confession made before the 
trial so as to be proved at the trial 
affecting the other persons who were 
being tried jointly with him. I think 
that technically it could be used 
under S. 30 even against his co-accu¬ 
sed. But however satisfactory it 
may be as a piece of damning testi¬ 
mony against himself, I am not pre¬ 
pared to regard it as of any real 


value, standing alone, or even in 
association with the evidence of 
Ghafur and Ganga Dei, against the 
other accused. Therefore on that 
ground in my opinion it is still to be 
disregarded except as sufficient to 
convict Kishan. Our order therefore 
is that the appeals of the above five 
are dismissed and of the others are 
allowed and their convictions are set 
aside. 

Kanhaiya Lai, J.—I agree with 
the order proposed. 
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Kanhaiya Lal, J. 

Bansi and others —Applicants. 

v. 

Lukshmi Dos—Opposite Party. 

Criminal Mis. No. 98 of 1923, Deci¬ 
ded on 7th June 1923. 

Criminal P. C., S. 526—Applies to enquiries 
under Workman s Breach of Contract Act (13 of 
1859.) 

An enquiry under the Act 13 of 1859 is an en¬ 
quiry by a Magistrate or a Criminal Court 
within S. 6 Criminal Procedure Code and al¬ 
though the object of the enquir, is merely to 
issue coercive orders and if necessary to enforce 
the same by a sentence of imprisonment, there 
is nothin* to show that such an enquiry is ex¬ 
cluded from the operation of S. 526 Cr. P. Code. 
The definition of “ enquiry “ given in S. 4 
clause (k) which includes every enquiry other 
than a trial conducted under the Code of 
Criminal Procedure by a Magistrate or a Court, 
is not exhaustive so as to exclude an enquiry 
under the Workman's Breach of Contract Act 
of the nature above referred to. ]P. 77 C. 1) 

A. P. Dube —for Applicants. 

Judgment.— This is an application 
for the transfer of a proceeding pend¬ 
ing against certain labourers under 
S. 2 of the Workman's Breach of Con¬ 
tract Act (No. 13 of 1859) as amended 
by Act No. XII of 1920. The em¬ 
ployer is a resident of Moradabad and 
carries on a stone ballast business in 
Shankergarh in the district of Allaha¬ 
bad. He advanced money to certain 
labourers and employed th«m for the 
purpose of working at Shankergarh. 
His complaint was that after working 
for a littlo whil» they disappeared. 
That complaint is being enquired into 
by one of the Magistrates at Morada¬ 
bad. The labourers are residents of 
Shankergarh and desire that the com¬ 
plaint should be enquired into in 
the district of Allahabad where the 
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alleged breach of contract is said to 
have taken place. It is admitted that 
the advances were made'at Shanker- 
garh and that if any breach of con¬ 
tract took place it must have taken 
place at Shankergarh too. The wit¬ 
nesses are all said to belong to the 
same place. It is therefore conducive 
to the convenience of the parties, if 
the case is enquired into at Allahabad. 
It is urged on behalf of the employer 
that the Workman’s Breach of Con¬ 
tract Act intends that such enquiry 
should be made at the place where the 
master or employer resides and carries 
on business. The Act does not, how¬ 
ever, lay down the procedure which is 
to regulate such an enquiry. It is an 
enquiry by a Magistrate or a Crimi¬ 
nal Court within the meaning of S. 6 
of the Code of Criminal Procedure, 
and although the object of the enquiry 
is merely to issue coercive orders and 
if necessary to enforce the same by a 
sentence of imprisonment, there is 
nothing to show that such an enquiry, 
is excluded from the operation of 
S. 526 of the Criminal Procedure Code. 
The definition of “ enquiry” given in 
S. 4, olause (k) which includes every 
enquiry other than a trial conducted 
under the Code of Cr minal Procedure 
by a Magistrate or a Court, is not 
exhaustive so as to exclude an enquiry 
under the Workman’s Breach of Con¬ 
tract Act of the nature above referred 
to. Any enquiry by a Magistrate or 
a Criminal Court subordinate to this 
Court can therefore be transferred 
under S. 526 Criminal Procedure Code 
to any Criminal Court of equal or 
superior jurisdiction subordinate to 
its authority, if the requisite grounds 
set forth in the section are establish¬ 
ed. The balance of convenience is 
undoubtedly in favour of the transfer 
of the criminal proceeding from 
Moradabad to Allahabad. The appli- 
Jation is therefore allowed and the 
P-f°°® 0di ng transferred to the Court of 
the Distriot Magistrate of Allahabad 
who oan try the case himself or send 

iMpy™ 1 to any Magistrate subordi- 
naie to him who may be competent to 
try the same. 

Application allowed. 
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Kanhaiya Lal, J. 

Girdhar Das —Applicant. 

v. 

King Emperor —Opposite Party. 

Criminal - Mis. No. 104 of 1923 
Decided on 8th June 1923. 

Criminal P. C ., Ss. 179 and 185 — Accused 
charged with two offenres—Court having juris¬ 
diction to try one only shall try that alone. 

S. 179 is controlled in respect of certain of¬ 
fences by S. 181 and no question of conveni¬ 
ence or expediency can be considered under 
S. 185. That section deals only with questions 
of competency when they are involved in 
doubt. 44 C. 598 Foil. 

Where the accused was charged under S. 420 
and S. 406 I. P C. the former triable at Basti 
as well as at Bombay and the latter triable 
only at Bombay, the Basti Court was directed 
to proceed with the trial under S. 420 and to 
drop so far as that Court was concerned tho 
charge under S. 406 of the Code. (P. 78 C. 1J 

K. N. Laghate —for Apolicant. 

U. S. Bajpai—iox Opposite Party. 

Kanhaiya Lal J.—This is an appli¬ 
cation under S. 185 of the Code of 
Criminal Procedure for the determi¬ 
nation of-the question of the compe¬ 
tency of the Magistrate at Basti to 
try a oomplaint against an accused 
under Ss. 406 and 420 of the Indian 
Penal Cole. The allegation of the 
complainant is that the accused sent 
notices to different persons, including 
the complainant, offering to act as a 
commission agent at Bombay for such 
persons as may choose to entrust 
their business to him and that in pur¬ 
suance of that notice the complain¬ 
ant appointed the accused as a com¬ 
mission agent and advanced to him 
Rs 10,000 on the understanding that 
the accused was to purchase and sell 
goods at Bombay on his behalf. The 
complaint was that the accused had 
no bona fide intention to carry on the 
business of a commission agent at 
Bombay and that he dishonestly ob¬ 
tained money from the complainant 
under the pretext that he would carry 
on such business and wrongfully ap¬ 
propriated what was paid to him from 
time to time, including any profits 
derived from the purchase and sale of 
the goods on behalf of the ooraplain- 
ant. The entire negotiation between 
the parties is said to have been oarried 
on by correspondence. So far as the 
oharge of cheating is concerned, if the 
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allegations made by the complainant 
are true, the offence, if any, is triable 
as much at Bombay as at Basti ; but 
so far as the charge of a criminal 
breach of trust goes, it can only be 
enquired into and tried by the Court 
within the local limits of whose juris¬ 
diction the offence was committed or 
any part of the property which is the 
subject of the offence was received or- 
retained by the accused. The Magis¬ 
trate at Basti had therefore jurisdic¬ 
tion to try the former charge but not 
the latter. The learned counsel, who 
appears for the complainant, states 
that the complainant is prepared to 
proceed with the former charge in the 
Court of the Magistrate at Basti and 
to drop the latter for the present. 
S. 179 of the Code of Criminal Proce¬ 
dure is controlled in respect of cer¬ 
tain offences by S. 181 of the Code of 
Criminal Procedure ; and as pointed 
out in Charu Chander v. Emperor (1) 
no question of convenience or expe¬ 
diency can be considered under S. 185 
of the Code of Criminal Procedure. 
That section deals only with questions 
of competency when they are involv¬ 
ed in doubt. There is no such doubt in 
this case. The Court below is there¬ 
fore directed to proceed with the trial 
under S. 420 of the Indian Penal Code 
and to drop so far as that Court is 
concerned the charge under S. 406 

(1) [19171 44 Cal. 595—21 C.W.N. 

320—25 C L.J. 165—18 Or. L.J. 

81-37 I. C. 145 (F.B.) 
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Damels, J. 

Ghulam Hussain and others— Ap¬ 
pellants. 

v 

King Emperor —Respondent. 

Cr. App. No. 163 of 1923 Decided on 
12th April 192;-, from the S. J., Budaun 
dated the 11th January 1923. 

Penal Code, Ss. 87, 802 and 825— Joint 
attack—All are equally guilty. 

If several persons jointly attack the deceas¬ 
ed with lathis fracturing his skull and in¬ 
flicting a number of other injuries they are 
all equally guilty even though it may not be 
possible to prove which of them actually in¬ 
flicted the fatal blow. 35 All. 506 Ref. [P 79 C 2] 

Kumiula Prasa>l —for Appellants. 

The Govt. Plea/ler —for the Crown. 

Judgment.—Tbe appellants Ghu¬ 
lam Husain, Fida Hussian Raza Husain 
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and Maqbul Husain are the brothers of 
one Musammat Chanda prostitute. 
They were charged under S. 304 of 
the Indian Penal Code with culpable 
homicide in causing the death of one 
Sukha. The learned Sessions Judge 
on the supposed authority of Emperor 
v. Ehola (1) has altered the charge to 
one under S. 325 and with the con¬ 
currence of the assessors as regards 
three of the accused has convicted 
them under that section. As regards 
Raza Husain the assessors appear to 
have been impressed by an alibi 
which he put forward but I agree 
with the learned Sessions Judge that 
the evidence in support of this alibi 
is of no value. 

It is common ground that there 
was considerable previous ill-feeling 
between Mst. Chanda and her bro¬ 
thers on the one side and Sukha and 
the principal witness Inayet Ullah 
on the other. Three days before the 
present occurrence a youth named 
Tajju who belonged to the party of 
the deceased had been bea‘en by the 
other party near Chanda’s house and 
a report had been made about it. On 
the day in question, 5th November 
19^2, Inayet Ullah and Sukha, ac¬ 
cording to the prosecution evidence, 
were passine Musammat Chanda’s 
house. The four accused were there 
and Musammat Chanda incited them 
to attack the deceased and his com¬ 
panions, which they did. It is pro¬ 
bable that there was some previous 
exchange of abuse or verba) quarrel 
which Inayet Ullah has suppressed 
in his evidence. However that may 
be, Inayet Ullah was attacked and 
very badly beaten. The medical evi¬ 
dence shows that he had at least 12 
different injuries, the first and most 
serious of which was on the head. 
His companion Sukha received in¬ 
juries of which he died in hospital 
four days later. The vault of the 
skull was extensively fractured and 
broken into 5 or 6 pieces as the 
result of one or more lathi blows. 
There were four other marks of 
injury on different parts of Sukha’s 
person. The only injury sustained 
by any of accused’s party was a con- 
tusion on the left temple and a black 
(1) [1907] 29 All. 282-4 A.L J. 207— 
1907 A.W.N. 51—5 Cr. L.J. 130. 
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eye on the person of Ghulam Husain. 
Besides the evidence of Inayet Ullah 
the prosecution case is supported by 
three other witnesses who saw the 
accused beating the deceased and his 
companion. The story put forward 
on behalf of the accused and support¬ 
ed by three witnesses is that one 
Munna came from the toddy shop 
nearby, abused Musammat Chanda 
and threatend to cut off her nose and 
to beat her brothers. Three of the 
accused beat him and drove him back 
to the shop. He then returned with 
five other persons including Sukha 
and Inayet Ullah, all armed with 
lathis. Inayet Ullah slapped Musam¬ 
mat Chanda and on Ghulam'Husain 
remonstrating, hit him on the head 
knocking him down. Two of his 
brothers then came out and a fight 
ensued between them. 


I should have been glad of a little 
more assistance from the learned 
Judge in the way of detailed comment 
on the evidence, but I agree with 
the conclusion at which the learned 
Judge has arrived that the prosecu¬ 
tion evidence is to be preferred to 
that of the defence. The latter is 
obviously difficult if not impossible 
to reconcile with the medical evi¬ 
dence. The witnesses who support 
the prosecution story apart from 
Inayet Ullah are independent witnes¬ 
ses against whom no ground for 
partiality is established. The sug¬ 
gestion made on behalf of the accus¬ 
ed to account for the complainant’s 
party having received some 18 in¬ 
juries one of which proved fatal as 
against two small injuries sustained 
by Ghulam Husain is that Sukha and 
Inayet Ullah were drunk. No ques¬ 
tion on this point was put to the 
Doctor who admitted them to hospital 
and the only evidence which goes in 
anyway to support the story is a 
statement elicited in oross-examina- 
tl0n f £S m the head C0Q stable Asfand- 

rm u> an who rec °rded Inayet 
Ullah s report. The learned Judge 

J2lii 0 fc7 fe i t0 ,. thto eviden ° e but i 

f ® ehng strong doubt as 

first^nluy^^ of assertion. In the 
first place no note of it was made at 

of recording the report and 
?° w ^ 8 ' really drunk oould 
hardly have diotated the detailed 


report which was made by Inayet 
Ullah at the time. 

I tm not sure the learned Judge 
correctly appreciated the law as 
regards the liability of several ac¬ 
cused who jointly attacked the same 
person and inflicted fatal injuries on 
him. The learned Judge refers to the 
case of Emperor v. Bhola (1) but the 
judgment in that case has to be read 
in the light of a more recent case 
in Emperor ▼. Ram Newaz (2). If 
several persons jointly attack the 
deceased with lathis fracturing his 
skull and inflicting a number of other 
injuries they are all equally guilty 
even though it may not be possible 
to prove which of them actually 
inflicted the fatal below. In the 
present case it was quite unneces¬ 
sary for the learned Sessions Judge 
to have altered the charge. It is 
however unnecessary forme to alter 
the conviction as no application in 
revision is before me and an offence 
under S. 325 was certainly commit¬ 
ted. For the reasons already given 
I dismiss the appeal of all four 
accused. 

Appeal dismissed . 

(2) [1913]35 All. 506—11 A.L.J.804- 
14 Cr. L. J. 615-21 I.C. 663. 
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Ryves and Daniels, JJ. 

Bhagelu —Plaintiff-Appellant. 

v. 

Mt. Dharma and others —Defend¬ 
ants—Respondents. 

S. A. No. 1731 of 1921 Decided on 
14th May, 1923 from the Addl. Sub. 
J., Basti, D/30th May, 1921. 

Civil P .C„ 0. 31 R. B — Otiardian for appeal. 

Where a guardian a t litem to a minor defen¬ 
dant has once been appointed, suoh appoint- 
meut continues for the whole of the lie 
or until it is revoked by Court, and the 
guardian so appointed ie the only person 
who can file an appeal on behalf of the 
minor. 1922 All. 3S2. jp 80 C 11 

Jang Bahadur Lai and S. P. Sinha — 
for Appellants. 

P. L. Banerjee— for Respondents. 

Ryve*, J:— The facts out which this 
appeal arises are as follows:—Bhagelu 
brought a suit against Musammat 
Dharma for restitution of oonjugal 
rights and as Musammat Dharma 
was a minor her uncle Sampat was 
made guardian ad litem . The trial 
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Court decreed the suit. An appeal 
was filed in the lower appellate Court 
on behalf of the minor by the minor’s 
father Manbodh. There had been no 
order removing Sampat from guar¬ 
dianship. The lower appellate Court 
commented on the fact that although 
Sampat had been appointed guardian 
ad litem in the lower Court the appeal 
had been filed through Manbodh. In 
the result the Court allowed the 
appeal and dismissed the suit. 

On appeal before us it has been 
urged that there was no valid appeal 
before the lower appellate Court 
and our attention was called to the 
recent decision of a Bench of this 
Court in Shatnbhu v. Kanhaiya (1) 
which is exactly in point. It was 
there held that where a guardian ad 
litem t6 a minor defendant has once 
been appointed, such appointment 
continues for the whole the of lis or 
until it is revoked by Court, and the 
guardian so appointed is the only 
person who can file an appeal on 
behalf of the minor. That decision 
follows several other decisions of 
this Court which are mentioned in 
the course of the judgment and also 
a Madras case. It seems to us that 
we are bound to follow this course of 
decisions. It may be that the defen¬ 
dant has a remedy open to him as 
suggested in the case of Bawan Das 
Bishnath (2). We allow the appeal 
following the decisions of this Court 
and setting aside the decree of the 
Court below restore that of the first 
Court. We make no order as to costs. 

Appeal allowed. 

(1) 1922 All- 332—44 All. 619—20 
A.L.J. 598. 

(2) [1899] A.W.N. 203. 
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Walsh and Kanhaiya Lal, JJ. 

J'arbhandan-Defend&nt — Appellant. 

T. 

Badri Narain (Plaintiff) & Mt. Ram 
Rati (Defendant)—Respondents. 

Civ. Rev. No. 30 of 1923 Decided on 
10th May 1923 from the Sm. C. C., 
Allahabad D/- 22nd November 1922. 

Occupancy holding—Contract Act S, £4 — 
Transfer of holding. 

The defendant borrowed money from the 
plaintifi's father and executed a bond agree¬ 
ing to repay it on a certain date. There 
was a further condition that if the money 


was not repaid on that date the creditor could 
enter into possession of the plaintifi's cul- 
tivatory holdiug as a usufructuary mortgagee. 

Held . that the whole contract is not il¬ 
legal within S. 24 of the Contract Act. and that 
the plaintiff could get money decree 35.1. C. 
202 Foil 

■S. S. Shastry —for Appellant. 

Kumuda Prasad — for Opposite. 
Party. 

The follou iny is the Refer, ny Order 
passed 'jy Hon Mr. Justice Daniels .— 
This revision raises a question 
of some importance which is 
likely to recur. The defendant 
borrowed money from the plaintiff’s 
father and executed a bond agree¬ 
ing to repay it on a certain date. 
There was a further condition that 
if the money was not repaid on 
that date the creditor could en¬ 
ter into possession of the plaintiff’s 
*ultivatory holding as a usufruc¬ 
tuary mortgagee. It is admitted that 
this latter covenant was contrary 
to the provisions of the Tenancy 
Act and illegal. The plaintiff sued 
for a simple money decree for the 
amount advanced by him. The defen¬ 
ce was that the whole contract was 
illegal within the meaning of sec¬ 
tion 24 of the Contract Act and 
that the plaintiff could get no de¬ 
cree. Two judgments of this Court 
were cited before the learned Judge 
of the Small Cause Court. Neither 
of them has been reported except 
in Indian Cases. One of the rulings 
is in favour of the plaintiff, the 
other in favour of the defendants. 
Under these circumstances it seems 
desirable that the question of law 
involved should be decided by a 
Bench and I direct that this ap¬ 
plication be laid before a Bench. 

When the case came up before 
a Bench of two judges the following 
judgment was delivered :— 

Walsh, J. —We are both satisfied 
with the judgment of the Small 
Cause Court Judge which is an 
admirable one, and the case is really 
covered by the decision of the late 
Sir Sunder Lal in the case of 
Muhammad Shakur v. Gopi (1) which 
the learned Judge has followed. This 
application is dismissed with costs. 

Application dismisted. 

(1) [1916] 35 I.C. 202. ~ 
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Lindsay and Sulaiman, JJ. 
Shankar Lal — Defendant — Appel¬ 


lant. 


v. 


Kirari hfal an l others— Plaintiffs 
and Defendants—Respondents. 

S. A. No. 518 of 1922, Decided on 
1st June 1921 against the decree of 
the First Addl. Dt. J., Aligarh, D/- 
27th February 1922. 

Pre-emption—Suit for—Strangers joi-.ei n 
respect of a portion of the property—Claim in 
r espect of whole fails . 

Where plaiatifts associated with them stran¬ 
gers to the property in respect of their claim to 
a portion of the property . 

Held : the claim in respect of the whole pro¬ 
perty fails as suit for partial pre-emption can¬ 
not be allowed. |P. #1 C. 2] 

if. L. Ajarwala and Gulzari Lal —for 
Appellant. 

& tV. Sen —for Respondents. 

Judgment.—Suit for pre-emption. 
On the 7th-January 1920 the 2nd and 
3rd defendants sold to the 1st defen¬ 
dant who is the appellant here certain 
property situated in two mahals, 
Gobind Ram and Bagi Manda. The 
sale of these items of property was 
made by one deed. 

Fire plaintiifs brought a suit to 
pre-empt this sale ; of these, plaintiffs 
J* i and had no share in Mahal. Bagi 
Manda Plaintiffs 4 and 5 had shares 
in both Mahals. At the time of the pur¬ 
chase the vendee had no share in 
either Mahal and this was the state 
of affairs at the time the suit was 
brought. 

During the pendency of the suit the 
vendee got a transfer made in his 

°»? e ^ in P r °P er ty Situated in 
both the Mahals. This transfer pur¬ 
ported to be by way of gift The 

th° ft U f rt fi? f * firSt instanco however held 

efft hnt ran - Sfe / Wa ® nofc io realit 5 r a 

W u s in fact a sale and this 
^ew has been affirmed in appeal by 

the lower appellate Court. 7 

of ° f the sUit in the C °urt 

iffvToi* . lIl9tance . Wa s that the plaint- 

resnei5*S W fk dlsmissed entirely, \vith 
Ma P h J SL Property situated in 

founTthft S *f anda * The Muneif 
round that the plaintiffs 4 and 5 had 

ol 4 im 9f T Uting with them in -their 

. ™ ng . r8 * . lh , pioporl ‘ r h T n r 

W24 A-U * is 


Mahal Bagi Manda, disqualified them¬ 
selves from obtaining any decree for 
pre-emption in respect of this pro¬ 
perty. We have already adverted to 
the fact that the 1st, 2nd and 3rd 
plaintiffs had no share in Mahal Bag 
Manda. 

The Munsif gave a decree to all 
fire plaintiffs for pre-emption of the 
property situated in Mahal Gobind 
Ram. 

This decree of the Court of first in¬ 
stance has been affirmed in appeal by 
the learned District Judge. 

It is complained in second appeal 
that the learned Judge did not decide 
all the points which were raised be¬ 
fore him. In fact the only question 
which the learned Judge has decided 
is that the transfer which was made in 
favour of the vendee during the pen¬ 
dency of this suit was a transfer by 
way of sale and not by way of gift. 

Tht first plea of which we take 
notice is contained in paragraph 2 of 
the memorandum of appeal. The 
learned Counsel has contended that 
the suit ought to have been dismissed 
on the ground that no suit for partial 
pre-emption is maintainable. 

We are of opinion that this plea 
ought to succeed so far as the 4th and 
5th plaintiffs are concerned. 

By joining in the suit persons who 
were strangers I o the property situat- 
ed in Mahal Bagi Manda these plain- 
tiffs disqualified themselves from 
suing for pre-emption pf the property 
in that Mahal and as under the law 
they must pre-empt the whole sale 
and as they have disqualified them¬ 
selves from doing so, in our opinion, 
their suit must fail entirely. 

This consideration however does 
not apply in the case of the plaintiffs 
1, 2 and 3. They could only claim 
preemption of the property situated 
in Mahal Gobind Ram and this they 
have done. 3 

It is next pleaded in paragraph 3 of 
the memorandum of appeal that there 
is no sufficient proof of custom. That 
question has not really been argued 
before us and indeed it appears to us 
that no argument is possible in view 
of the provisions of the wajib-ul art 
upon which the first Court relied. We 
ere satisfied that a custom of pre-emp¬ 
tion does exist. v 
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As regards the argument that the 
whole suit should be dismissed we 
have already expressed our opinion 
that the claim of the 1st, 2nd and 3rd 
plaintiff’s cannot be dismissed on the 
facts as they stand. Further it is to 
be observed that the appellant, the 
vendee, cannot succeed on the law as 
laid down by this Court. He has been 
found by both Courts to have taken a 
transfer by way of sale during the 
pendency of the suit. He has not ac¬ 
quired an indefeasible title to the pro¬ 
perty by this transfer and in fact a 
•uit for pre-emption in respect of this 
transfer was filed before the Munsif 
gave his decision. At the time of the 
first Court’s decree the appellant had 
no complete title and was therefore 
not in a position to claim the status of 
a co-sharer. He was in short only a 
stranger and under the custom as set 
out in the wajib-ul-arz the plaintiffs 
have a right of pre-emption as against 
him in respect of the property situat¬ 
ed in Mahal Gobind Ram. 

This view of the law has been taken 
in the case reported in 4 A. L. J. 351. 
affirming the decision of Richards, J., 
which is reported as Kauleshar Rai v. 
Nabihan Bibi (1). 

This ruling has been followed in 
other decisions cf this Court and we 
need only refer to a decision of the 
present Bench dated 20th April 1923 
in second Appeal 1446 of 1921. 

The result of all this is that we 
modify the decree of the Court below 
by directing that the claim of the 
plaintiffs 4 and f> be dismissed in res¬ 
pect of Ma^al Gobind Ram as against 
the defendant appellant with propor¬ 
tionate costs in all Courts. The decree 
in favour of the plaintiffs 1, 2 and 3 
with respect to Mahal Gobind Ram 
will remain and to this extent the ap¬ 
peal fails and is dismissed with costs 
to the plaintiffs-respondents 1, 2 and 3. 

We may mention here that the order 
of the first Court dismissing the suit 
as regards Mahal Bagi Manda has 
become final and no appeal was filed 
against that order in the Court below. 

Appeal allowed *n part. 


(1) [1906] 28 All. 642—3 A.L.J. 426— 
1906 A.W.N. 164. 
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Lindsay and Sulaiman, JJ. 

Baldeo Misir —Defendant — Appel¬ 
lant. 

v 

Ramlagan Shukul —Plaintiff —Res¬ 
pondent. 

S. A. No. 1167 of 1921, Decided on 
8th June, 1923, from a decree of the 
Second Addl. J., Gorakhpur, D/-6th 
May. 1921. 

Pre-emption—Right to sue—hight to pre¬ 
empt must exist on date of sale date of suit 
and date of first Court's iecree. 

A plaintiff pre-emptor, in order to be able to 
maintain a suit for pre-emption, mu«t establish 
bis right to pre-empt on three important 
date* viz., the data of sale, tba date 
on which tba auit ia brought and the 
date <-n which the case was aiaposed of by 
tL-e brat Court. The auhsequent log* of the 
share by tha plaintiff i. e., bis ceasing to be 
co-sharer, in no way affects the right he pos¬ 
sessed at the time when the decree in bia 
favour ought to have been passed by the first 
Court. [i\ 83 C. 1, 2] 

M. L Agarwala and L. N. Tewari — 
for Appellant. 

Haribans Sahai —for Respondent. 

Sulaiman, J.—This is a defendant’s 
appeal arising out of a suit for pre¬ 
emption. The main plea taken on 
behalf of the defendant was that the 
plaintiff had no preference over him. 
The Court of first instance dismissed 
the suit on the 24th July 1920. On 
appeal the lower appellate Court was 
of opinion that under the custom 
recorded in the wajibul-arz the 
plaintiff had a right of pre r erence as 
against the defendant vendee though 
the latter was a co-sharer in the same 
thok. The decree of the first Court 
was accordingly set aside and the suit 
decreed. A second appeal was pre¬ 
ferred to this Court on the 28th July 
1921 and one of the grounds taised in 
the memorandum of appeal was that 
inasmuch as the plaintiff respondent 
had ceased to be a co-sharer at the 
time of the lower appellate Court’s 
decree his suit should have been 
dismissed. ^ . 

An affidavit was filed in support of 
the allegation implied in that ground 
and time was given to the opposite 
party to file a counter affidavit if 
necessary- No such affidavit was 
filed. 
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We may therefore take it that it is 
the appellant’s case that on the 20th 
April 1921 the share of the plaintiff 
pre-emptor, on the strength of which 
he had instituted the suit, was sold 
at auction and purchased by a third 
party. This sale was subsequently 
confirmed and a sale certificate of a 
later date was issued a certified copy 
of which is produced along with the 
affidavit. We may therefore take it 
that the plaintiff respondent ceased 
to be a co-sharer on the 20th April 
1921. This however was a date sub¬ 
sequent to the date of the first Court’s 
decree. But we would like to note 
that although the auction purchase 
had taken place before the passing 
of the decree of the lower appellate 
Court the fact was never brought to 
the notice of that Court. 

It is well settled law that a plaintiff 
pre-emptor in order to be able to 
maintain a suit for pre-emption must 
establish his right to pre-empt on 
three important dates. He must have 
a right of pre-emption at the time 
when the sale took place otherwise 
he would have no cause of action at 
all. He must also have the same 
right at the time when the suit is 
brought or else he would have no 
locus standi to sue. A possible view 
to take might hare been that nothing 
which happens after the institution 
of a suit can alter the position of the 
parties. But it has been held in a 
number of cases by this Comt that 
it is incumbent on the plaintiff to 
prove that his right to pre-empt con¬ 
tinues up to.the date when the d«cree 
ought to ha_ve been passed in his 
avour, namely, the date on which 
the case was disposed of by the first 
Court. It matters little whether the 
Court of first instance did actually 
dismiss or decree his suit. The date 
of that Court’s decree is the date on 
which, if the plaintiff’s contention 
Jis correct, the decree ought to have 
been passed in his favour. This prin- 
oiple was the basis of the decision in 
the following cases:— 

v ; L < U) Bhagxcan 
Q^ Mphan Lai (2) Rohan Sirrah * 

1 21 AU< 441—1899 A.W.N. 

163; -M - 

(2) [1903] 25'All. 421—1903 A.W.N; 

• Oi>. • fe , 
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Bhau Lai (3) & Shankar Lai v. Karari 
Mai (4) recently decided by this 
Bench. The last rrucial date in such 
cases must therefore be taken to be 
•the date of the first Court’s decree. 
If subsequent events were allowed to 
alter the form of the decree it would 
lead to much confusion. It is im¬ 
possible to hold that having regard 
to the position of the parties as it 
stood on the da*e of the first Court’s 
decree any other decree could have 
been passed on that date. Further 
more, an appellate Court cannot take 
into account these subsequent events 
without admitting fresh evidence in 
appeal, which may not always be 
permissible. 

We are therefore of opinion that 
the subsequent loss of the share by 
the plaintiff in no way affects the] 
right he possessed at the time when 
the decree in his favour ought to 
have been passed by the first Court. 

The other grounds taken in the 
memorandum of appeal have not been 
seriously pressed. The result there¬ 
fore is that the appeal fails and ie 
hereby dismissed with costs including 
in this Court fees on the higher 
scale. 

Appeal dismissed. 

(3) [1909] 31 All. 530-6 A.L.J. 699— 
3 I. C 42. 

(4) 1924 All. 81. 
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Kanhaiya lal, J. 
Maharaj Prasad— Applicant. 


v. 


King Emperor— Opposite Party. 

Civ. Rev. No 127 of 1922, Decided on 
4th June 1923 against the order of the 
Addl. Sub. • J., Barielly, D/- 24th 
August 1922. 


Pfnal Code.S. 198— Retracted statements— 
Ivmediate retraction on fresh thought ie 

■ 

-A^gfitness- is entitled to locus pentitentiae 
and>n opportunity, to correot himself and 
- i» wheri . 0 g . eta that opportunity, he re¬ 
calls to his mind any fact about which he * 
had made a statement whioh was not quite 
accurate, a proseoution for perjury will 
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hardly be desirable. No statement made 

# by a witneaa in a deposition ca* be regard¬ 
ed as completed statement until the depo¬ 
sition is finished and corrected, if neces¬ 
sary. for till then it is open to the witness 
to qualify any statement or to correct it 
himself. 16 0. C. 81 Foil. • [P. 8i C. 1] 

J. M. Banprjee and Nihal Chand 
for Appellant. 

L. M. Banerjee —for Opposite Party. 

Judgment.—The order passed by 
the Court below is irregular and 
cannot be sustained. In a suit for 
the recovery of money due on 
a mortgage made by Maharaj Pra¬ 
sad, the mortgagor, Maharaj Prasad 
was examined and in the course of 
his ‘ deposition he made certain 
statements in regard to which the 
Court below has directed his pro¬ 
secution. The main question for 
consideration in that case was 
whether the mortgage in question 
was made for legal necessity. Vari¬ 
ous questions were put to him ab¬ 
out certain other transactions about 
whi^h he made replies which he 
had subsequently to modify on a 
certain account, Exhibit 3 being 
shown to him. The Court below was 
of opinion that in saying what he 
did Maharaj Prasad had deliberate¬ 
ly made false statements. But as 
pointed out in Lachhami Naratn v. 
King Emperor (1) a witness is en¬ 
titled to lo us penitentiae and an 
opportunity to correct himself and 
if, when he gets that opportunity ; he 
recalls to his mind any fact 
about which he had made a state- 
,mtnt which was not quite accu¬ 
rate, a prosecution for perjury will 
hardly be desirable/ No statement 
made by a witness in a deposition 
can be regarded as completed state¬ 
ment until the deposition is finished 
and corrected, if necessary, for till 
then it is open to the witness to 
qualify any statement or to correct 
it himself, as this man seems to 
have done, when he was confronted 
with a certain account. The state¬ 
ments relied on were moreover, 
statements hardly material to the 
issue before the Court. The order 
for prosecution does not specify 

those statements, but refers to an- 

0 ' - - - - 

(1) 119131 16 O.C. 81—14 Cr:L.J. 280- 
19 I.C..71*. > • - 


other rulekar, where in a reference 
is made to them. Considering all 
the circumstances no useful purpose 
can be served by allowing the 
prosecution to proceed. The order of 
the Court below is therefore set 
aside and the proceedings, if any, 
started in pursuance thereof will 
be quashed. 

Application allowed. 
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Kanhaiya Lal, J. 

Chunni Lal and a/ioMer-Appellants 

v. 

Baldeo —Respondent. 

Criminal Ref. No. 171 of 1923, 
Decided on 16th May 1923, made by 
the Dist. Mag. of Aligarh, D/- the 
21st February 1923. 

Criminal P . C-, S . 522—Conviction under 
447 /. P % C.— No Cr. for % ce used—Applicability* 

A complaint was fi'ed against the appli¬ 
cants under Ss. 417 and 3*23 ard they were 
convicted under S. 447 and fined R, 5/- each. 
But the Magistrate d sbelioved the story of 
any beating, and held that only an al crea¬ 
tion bad taken pla< e. There was. therefore, no 
conviction under S. 323. Later on tho com¬ 
plainant filed an application before the Court 
under S 522. The Magistrate allowed this 
application and passed orders directing deli¬ 
very of possession of the fields to the 
complainant, 

Held that an essential ingredient of 9, 522 
io that the offence of which the person con¬ 
cerned is convicted must have been attended 
by criminal force, or, at the very lea*t, by the 
show of criminal force and therefore S. 522 did 
not apply to the ca«e. 25 A, 311 Rel,(P 85 C 1,2) 

The applicants were not represented. 

Assistant Government Advocate —for 
the Crown. 

Referring Order.—This is an ap¬ 
plication for revision in connection 
with an order passed by the Honorary 
Magistrate of Sasni under S. 522 of 
the Code of Criminal Procedure. 

The facts are as follows:-- A 
complaint was filed against the ap¬ 
plicants Chunni Lal and Inrlra, as 
well as two others, under Ss. 447 
and 323 of the Indian Penal Code. 
It was alleged that the two appli¬ 
cants had been lawfully ejected.f r om 
certain fields, but that in spite of 
the ejectment they still continped to 
cultivate the fields and when tht 
complainant remonstrated with them, 
they ordered the other two accused 
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to give him a beating. On October 
the 18th, 1922 the two applicants 
were convicted under S. 447 and fined 
Rs. 5/- each. But the Honorary 
Magistrate disbelieved the story of 
any beating, and held that only an 
altercation had taken place. There 
was, therefore, no conviction under 
S. 323, and the other two accused 
were acquitted, 

On October the 24th the complai¬ 
nant filed an application before the 
Court under S. 522, and on December 
the 14th, 1922 the Honorary Magis¬ 
trate allowed this application and 
passed orders directing delivery of 
possession of the fields to the com¬ 
plainant. 

I have heard and considered the 
arguments of both parties in this 
matter. It has deen pointed out that 
the action of the two applicants in 
still retaining possession of the fields, 
in spite of their conviction under 
S. 447, amounts to a species of con¬ 
tempt of Court. It has been sug¬ 
gested that the two applicants being 
admittedly rank trespassers are en¬ 
titled to no consideration at the 
hands of the Court. They did not 
even appeal against their conviction 
under S. 447. I have also been asked 
to consider what is likely to happen 
if possession is restored to the two 
applicants the suggestion being that 
a riot is likely to take place over 
the crops standing in the fields. It 
seems to me however, that if any 
violence is likely to be used at all, 
it is just as likely to be used if pos¬ 
session is not restored to the appli¬ 
cants, as it seems clear, from the 
arguments before me, that the stand¬ 
ing crops must have been sown by 
the applicants themselves. The ap¬ 
plicants urge that these crops are 
worth Rs. 40l) though this is no doubt 
a considerable exaggeration. 

I do not think, however, that I am 
at present concerned with any of the 
above matters.' The question is whe^ 
ther or not the order passed by the 
Honorary Magistrate was a legal 

°“ e - x A h ° re 8X0 man y rulings to the 
« # ..* n essential ingredient of 

S. 522 of the Code of Criminal Pro¬ 
cedure is that the offence of whioh 
the person concerned is convioted 
must have been attended by criminal 
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force, or, at the very least, by the 
show of criminal force. An almost 
parallel case is to be found in fact in 
25 All. 341. It is impossible to go 
behind the finding of the Honorary 
Magistrate himself to the effect that 
no offence under 8. 323 of the Indian 
Penal Code was committed, and that 
an altercation was all that took 
place. In the circumstances I am of 
opinion that S. 522 did not apply, 
and that the order passed was, there¬ 
fore an illegal one. Two remedies 
were open to the complainant; he 
could either have filed another com¬ 
plaint under S. 447 against the ap¬ 
plicants. or else he could have sued 
for their ejectment in the Civil CourL 
What was not open to him was to 
apply for delivery of possession 
under S. 522 of the Code of Criminal 
Procedure. 

Under S. 4^8 of the Code of Cri¬ 
minal Procedure this case will ac¬ 
cordingly be reported for the orders 
of the Hon’ble High Court, with the 
recommendation that the order passed 
by the Honorary Magistrate under 
S- 122 should be set aside, and that, 
possession should be ordered to be 
restored to the two appellants. 

Judgment 

Kanhaiya Lai, J.—The learned Dis¬ 
trict Magistrate finds that the appli¬ 
cants Chunni Lai and Indra were con¬ 
victed of an offence under S. 447 of 
the Indian Penal Code by reason of 
their having continued to cultivate 
certain fields in spite of tbeir eject¬ 
ment and that there was nothing to 
indicate that the offence of criminal 
trespass was attended by the use of 
criminal force. S. 522, Cr. P. C. can¬ 
not on these facts apply and the 
order of the learned Honorary Magis¬ 
trate directing the delivery of pos¬ 
session of the fields in question with 
the crop standing thereon to the oora- 
plainant cannot be sustained. The 
reference is therefore accepted and 
the order of the Honorary Magistrate 
passed under S. 522 of the Code of 
Criminal Procedure is set aside. It 
is open to the complainant to seek 
any other remedy open to him in the. 
manner provided by law. Let the 
record be returned. 

Reference accepted. 
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Lindsay and Sulaiman, jj. 

Gayan Singh —Plaintiff—Appellant 

▼. 

Babu Lai awl another —Defendants- 
Respondents. 

F. A. No. 148 of 1921, Decided on 
13th July, 1923, from the decree of 
the First Addl. Sub. J., Aligarh, D/-3rd 
January, 1921. 

Pre-emption—Custom— A mere resident cmn 
pre-empt . 

A person who is merely a resident of the 
Tillage and is neither a co-sharer nor a relation 
of the vendor can pre-empt if tbe uajib-til-are 
■o provides; such a custom is not necessarily 
unreasonable. 

S. N. Sen and P. L. Banerjee —for 
Appellant. 

Panna Lai —for Respondents. 

Sulaiman, J.—This 's a plaintiff's 
appeal arising out of a suit for pre¬ 
emption in respect of a sale deed 
dated the 27th February 1919 executed 
by the defendant No. 2 in favour of 
Babu Lai defendant No. 1. The 
plaintiff frankly confessed that he 
was neither a co-sharer in the village 
nor a relation of the vendor. His 
claim was based entirely on the 
ground that he was a resident 
(i bashinda) of the village Mahwat in 
which the property sold was situated, 
It was alleged that there was a 
custom prevailing in this village 
under which, in case co-sharers re¬ 
fused to pre-empt, the right of pre¬ 
emption was given to residents of 
the village. 

In the written statement the defen* 
dant vendee admitted paragraph 1 of 
th« plaint which had stated that the 
plaintiff was a resident of the village 
in question It was however disputed 
that there was any such custom in 
existence. The plaintiff’s allegation 
as to the incorrect recital of the sale 
consideration was also challenged. 

The learned Subordinate Judge 
framed several issues, issues Nos. 2 
and 3 of which directed to the ques¬ 
tion whether a custom of pre-emption 
in favour of a mere resident, who 
was not a co-sharer, was proved or 
could he enforced in law. He came 
to the conclusion that no such oustom 
had been established by the evidence 
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produced in this case and that in any 
case such a custom would be uncer¬ 
tain and unreasonable and there¬ 
fore incapable of being enforced 
by a Court of law. He accordingly 
dismissed the suit without going into 
the question of the correct price of 
the disputed property. 

The plaintiff has come up in appeal 
to this Court and on his behalf the 
findings are challenged. 

The evidence produced in support 
of the’bustom consisted of a wojib-ul- 
arz of the year 1871, paragraph 15 
of which contains the following re¬ 
cital:— • 

"If a share-holder wants to sell his 
property he should sell it first to his 
near co-sharer and in case he does 
not take it, then he should sell it to 
other co-sharer and if he also does 
not take it then he should sell it to 
the inhabitants of the village. In 
case no co-sharer and no inhabitant 
of the village takes it, the vendor 
has power to sell it to any one he 
may like. The rate of value will be 
according to the quality of the share.'- 
If any co-sharer, in order to deprive, 
the nearer co-sharer fraudulently > 
declares an excessive amount of price, 
then the matter relating to the pro¬ 
per amount of consideration would be 
settled by private partition or under 
an order of the officer and the amount 
would be caused to be given". 

This toojib ul-arz was verified on 
the 8th September 1871 when the 
Board’s circular No. 24 of 1868 was in 
• force In paragraph 9 of this oircular 
there was a direction that the vaajib- 
ul-arz should be a record of custom and 
usages prevalent in the district. It ie 
apparent that an ent y relating to a 
right of pre-emption in the inhabi¬ 
tants of the village could not in all 
probability have been a record of 
contract. Inhabitants who were not 
co sharers in the village were no par¬ 
ties to the wajib-ul-arz ; and it is not 
likely that co-sharers would enter 
into a contract with them. Either, 
therefore, this entry was an entry of 
a custom prevailing in this village 
or it was a useless entry made at the 
desire of attesting co-sharers. It has 
been laid down by their Lordships 
of the Privy Council in the case of 
Digambar Singh v. Ahmad Sayeed< 
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Khan (0 that an entry in a wajib-zl-arz 
i 9 orima facie evidence of the existence 
of a custom. Unless, theref ore, there 
is anything in the waiib ul-ari itself 
irhich negatives the idea of such an 
existence or there is other evidence 
to the contrary or such custom is 
unreasonable and unenforceable t xe 
presumption would be that such a 
custom exists. 

Another piece of evidence relied 
upon in the Court below was a judg¬ 
ment of the District Judge of Aligarh 
dated the 9th of May 1917. That was a 
suit arising out of a sale of a share in 
another village, Pans, which however 
is situated in the same parganah 
Etah Sakit Tahsil and district Etah 
where the property in the present suit 
is situated. Th«*re the plaintiff was 
not a co sharer at all, but was a black¬ 
smith. The learned District Judge 
in allowing the appeal remarked that 
it was contended by the counsel for 
the respondent that the custom was 
unreasonable inasmuch as Bale the 
plaintiff pre-emptor was an artisan. 
He could not see anything unreason¬ 
able in the custom and saw no reason 
why a neighbour residing in the same 
village should not be given preference 
to on« outsider, nor did he consider 
the fact, that no recent exercise of 
the right of pre-emption had taken 
place, to have any bearing on the 
case. In this view he allowed the 
appeal and decreed the suit. 

The defendant vendee filed an 


on which according to the oral evi¬ 
dence Ram Sarup a co-sharer did 
bring a suit and gat a decree Lhat 
circumstance neither helps the pre- 
sent plaintiff, nor does it in any way 
negative the existence of the custom 

relied upon by him, 

It has been strongly contended that 
the custom set up is unreasonable 
and shouli not be enforced. A custom 
of pre-emption may either prevail in 
a certain locality or may govern a 
particular community. In the pre¬ 
sent case the plaintiff s case is 
that this custom governs . the com- 
munity which consists of the residents 
of a village and it prevails in the area 
which is defined by that village. Such 
a custom has once, at least, beon en¬ 
forced in the neighbourhood. We do 
not think such a custom is necessarily 
unreasonable or unenforcible. For 
the enforcement of a right of pre¬ 
emption under a custom it is not 
necessary that the pre-emptor should 
be a proprietor. In numerous case3 
the right of a mere relation to enforce 
a custom has been recognized by the 
Courts. 

The last point urged in support of 
the decree was that it had not been 
established that the plaintiff was a 
resident in that very mahal, in whioh 
the share sold was situated. This was 
a question of fact which ought to have 
been raised in the Court below. The 
plaintiff’s residence in the village was 
admitted in the written statement 


appeal to this Court which was and no plea was raised that he was 
numbered as S. A. llll of 1917 and not a person who came within the 
was disposed of by the pre-emption expression bashindgan village as 
bench on the 15th January 191*, the recited in the wajib-ul-arz. We think 
judgment and decree of the District that this question of fact should not 
Judge being confirmed. It is apparent now be allowed to be raised, 
that on that oocasion at least both As the learned Sudordinate Judge 
the District Judge and this Court did has disposed of the suit on a prelimi- 
not consider that such a custom was nary ground only and we are not 
so unreasonable as not to be enforci- prepared to uphold his finding, we 
ble m aCourt’of law. This litigation, allow this appeal, set aside the decree 
as it related to another village, is of of the Court below and remand the 
value for this purpose only, case for disposal of the suit by deoi- 

o rar as we can find there has been sion of issue No. 4. Issue No. 1 has 
*7^ .?.? 0 reoenfc 9 a * e * n village, already been disposed of by implioa- 
U) 11915] 37 All. 129—42 I.A. 10—13 Mon. Costs here and hitherto will 
ir t m 236—19 C.W.N. 393—17 be costs in the cause and will abide 
n r t - 2 L.W. 303—21 the result. Costs in this Court will 

C;L,J. 237 28 M.L.J. 556—17 include fees on the higher scale. 

581—28 LO Appeal allowed .; Case remanded. 
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Lindsay and Silaimaf, jj. 

t/mon Shanker and onoMer-Plain- 
tiffs—Appellants. 


v • 

Mf. Aisha Khalun — Defendant— 
Respondent. 

oftJu ^ ^ P ' *921, Decided on 

ZOth June, 1923, from a decree of the 

6ub. J., Aligarh, D/-26th January, 
i.y -ci. 

. t®) Hi " dlt Lav-Partition—Entry of name 
»n Meienve record dees > ot prove si j oration. 

The mere fact that the name of a Hindu 
widow »» enter, d in the revenue ,aprm doe. 
not neccBeanly raise the presumption that ahe 
is the widow of a separated Hindu, |P 89 C 1| 

(fc) Evidence yet, S. lt5—Widou—Admis. 
non as to inheriting as heir to her husband is 
not conclusive . 

Admissions by e Hindu widow th,t .he had 
acquired the property as heir to her husband 
does rot necessarily involve the legal inference 
tnat she was ass-rting only a limited interest 
and not her ebso’.utc right. 42 All. 152 Foil. 
14 A.L..T, 913 Dist. (P90C2) 

P. L. Barterjee —for Appellants. 

S. A. Haider, Ibni Ahmad and Iqbal 
Ahmad —for Respondent. 

Judgment—This is a plaintiffs’ 
appeal arising out of a suit for reco¬ 
very of possession as reversioners of 
Sarjiwan Lai the alleged last male 
owner. It was the plaintiffs’case that 
Sarjiwan Lai who was a separated 
Hindu died many years ago and 
on his death Mt. Dulari his widow 
entered into possession of his estate, 
that she made a transfer of the pro¬ 
perty in dispute without any legal 
necessity in the year 1911 to Chait 
Ram who in his turn on the 15th of 
Ma ch 191? sold it to the defendant 
respondent; that Mt. Dulari died 
within twelve years of the suit and 
the plaintiffs are entitled to posses¬ 
sion. 

On behalf of the contesting defen¬ 
dant it was denied that Dulari’s hus¬ 
band Sarjiwan Lai was separate from 
his other brothers, and it was fur¬ 
ther pleaded that Mt. Dulari without 
any right and title had entered 
into possession and remained in 
adverse . possession for more than 
twelve years and had acquired title 
to the property absolutely. It was 
also pleaded that in any case there 
was legal necessity for the transfer. 
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The learned Subordinate Judge was 

. ^P^ion l hat *he evidence was 
insufficient to establish that Sarj-wan 

Lai had separated from his brothers 

‘ h ® ! ,m ® °, f hi9 d eath. He found 
that Mt. Dulari had entered into 
adverse possession and that there- 
fore the plaintiffs’ claim was barred 
by time. On the question of 1 gal 
necessity he found that the defendant 
had failed to establish it. The suit 
however was dismissed on the finding 
that the family had been joint. 

In appeal it is contended that it is 
proved that Sarjiwan Lai was a 
separated Hindu and further that 
even assuming that he was joint with 
his brothers, Musammat Dulari’s 
possession in consequence of her own 
admissions was never adverse and 
that at best she only acquired a Hindu 
widow’s estate. 

On the question of jointness or 
separation the documentary evidence 
is practically nil The earliest docu- ' 
ment which we have on the point is 
an application dated the 21st of March 
1896 filed by Mt Dulari in the Re¬ 
venue r^ourt for a perfect partition of 
her share which was described as 
being *0 out of 54 shares in a 5 biswas 
share of the mahal- On the 21st of 
May 1896 another application on 
behalf of Hori Lai was also presented 
desiring partition. These applications 
were resisted by an objection dated 
the 28th May 1896 tiled by Mt. Mano 
Kunwar on behalf of Kirpa Shanker 
and Bodh Raj. In this objection she 
asserted that the family had all along 
remained joint and that Mt. Dulari 
had no right to possession or to have 
any share separated This objection 
does not appear to have been pressed 
at all and was ultimately disallowed. • 
The Revenue Court apparently direc¬ 
ted the partition to be effected and 
Mt. Dulari’s share was actually 
separated. Afterwards we find that 
on the 20th December 1898 Mt. Dulari 
executed a mortgage deed in favour 
of Maharaj Tika Ram in which she 
stated that the property mortgaged 
had belonged to her husband and was 
in her possession but that she was the 
owner of it. The amount borrowed 
was taken partly in order to pay off 
a bond of the 5th April 1897 said to 
have been executed in order to meet 
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the expenses of the Revenue Court 
litigation as well as for cash received 
at the time of registration. On the 
26th April 1903 she executed a second 
mortgage deed in favour of the same 
Tika Ram in order to pay off the 
amount due on the previous mortgage 
deed of 1898 as well as some parole 
debts due to the mortgagee and for a 
further ad /trice in order to meet 
certain miscellaneous debts and ex¬ 
penses of her food. These mortgage 
deeds remained unchallenged for a 
large number of years. 

On the 13th February 1911 she 
executed a sale deed of the entire 
share in this village in favour of 
Chaitram for a sum of Rs. 2000. The 
amount was said to have been requir¬ 
ed in order to pay off the earlier mort¬ 
gage deed as well as some previous 
debts and there was a further advance 
of Rs. 12^0 In this sale deed she did 
itate that the property sold was the 
zamindari property left by her hus¬ 
band. As we have already said, this 
was followed by the sale deed of the 
15th of March 1917 which is the sub¬ 
ject matter of dispute in this case. 
We can find nothing in any of these 
documents which would necessarily 
show that her husband at the time 
when he died had been .separate from 
Ihis brothers. The mere fact that the 
jwidow’s name is entered in the 
[revenue papers does not in our 
Jopinion necessarily raise the presump- 
jtion that she is the widow of a 
|separated Hindu. 

Coming to the oral evidence adduced 
by the plaintiffs we find that that evi¬ 
dence too is not reliable. The learned 
Subordinate Judge who heard the 
witnesses did not believe them. The 
first witness is Pitambar D.»s who 


etated that all the brothers of Sa 
wan Lai lived separately. They w 
■eparate in mess, business, house 8 
everything. He admits however tl 
he is by relationship connected w 
the plaintiffs and that this alle ( 
separation must have taken pli 
prior to his attaining the age of < 
cretion. It is admitted that all th 
brothers lived in one and the sa 
house, some living in the upper sto: 
and some in the lower storey. Th 
is nothingio show that the names 
these brothers were separately enl 


ed during their life-time against the 
zamindari property owned by them. 
This witness in cross-examination 
stated that it was b, 6, 8 or 10 years 
after Sarjiwan Lai’s death that the 
name of Mt. Dulari was entered in 
the avenue papers. 

If this statement were to be accep¬ 
ted it would follow that she could not 
have got her name entered by right 
as the widow of a separated Hindu. 

The next witness is Hazari Lai 
whose statement in examination-in 
chief was to the same effect, but in 
cross-examination he too admitted 
that Sarjiwan Lai and his brothers 
did not separate in his presence ; that 
they did not divide the amount of 
profits in his presence, and that they 
lived in separate portions of one and 
the same house. BMkishun one of 
the brothers lived in the upper storey 
and the other brothers in the lower 
storey. The remaining three brothers 
also lived in the upper storey. This 
witness also is related to the plain¬ 
tiffs by family relationship and was 
not considered an independent witness 
by the Court below. 

The third witness Kishun Narain 
also stated in a general way that the 
brothers of Sarjiwan Lai were sepa¬ 
rate from each other. In cross-exa¬ 
mination he had to admit that lie did 
not know who used to make the col¬ 
lections in respect of the zamindari 
property. 

The fourth witness Gauri Prasad in 
cross-examination stated that as far 
as he knew Sarjiwan Lai and his bro¬ 
thers did no work except collecting 
rents from the zamindari property; 
that Sarjiwan Lai and his brothers 
did not divide the income in his 
presence and that Mt. Dulari obtained 
possession of the estate not on Sarji¬ 
wan Lai’s death but on the death of 
Inderjit; that Inderjit died 20 or 22 
years ago and as long as he was alive 
he himself was in possession of the 
property and it was he who used to 
give money to Mt Dulari. If this 
statement of the plaintiff’s, own wit¬ 
ness is to be believed it wouldd estroy 
the plaintiff’s case and would show 
that Mt. Dulari never obtained pos¬ 
session as a Hindu widow as long as' 
the surviving brother Inderjit was 
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alire; that it was somehow or other 
after Inderjit’s death that she obtain- 
ed possession of the property. 

The last witness on the point is 
Murad Lai who stated that he had 
seen Inderjit and Dulari separate 
since 1878 but in cross-examination 
he admitted that he saw Inderjit and 
Dulari separate in mess only and in 
no other way. It is admitted by the 
other witnesses that all the branches 
of the family lived in one and the 
same house. 

It is true that the oral evidence 
produced by the defendant is even 
worse. Banke Lai who was only 56 
years of age stated that he had seen 
Sarjiwan Lai and Inderjit and found 
them living and dining together. He 
stated that he himself used to live 
and dine with them. In cross-exami¬ 
nation however he could not fix the 
exact date. He had said originally 
that he was appointed patwari in 
1875 and that he w^s living in the 
house of Inderjit in 1877 or 1878. In 
cross-examination though he repeated 
this statement yet he said that 
during the days when he was living 
with Sarjiwan Lai he was not a pat¬ 
wari at all. His statement was to the 
effect that Dulari lived separate from 
Inderjit and that it was after the 
death of Sarjiwan that she became 
separate and that she was separate 
also as regards food etc. 

The only other witness is one Abdul 
Hafiz who himself has no personal 
knowledge of the matter 

There can be no doubt that the 
presumption of law was in favour of 
the jointness of all the four brothers. 
The plaintiffs who came into Court 
on the allegation that they were 
separate, had to establish it by clear 
and cogent evidence. The docu¬ 
mentary evidence, we have already 
pointed out, is altogether inconclusive. 
The oral evidence also is, under the 
circumstances suggested above, al¬ 
together unreliable. In this view of 
the matter we find it impossible to 
differ from the view taken by the 
learned Subordinate Judge that the 
plaintiffs have failed to prove that the 
four brothers were separate- 

It is however contended on behalf 
of the appellants that even assumiug 
that the four brothers were joint, the 


possession of Mt. Dulari was never 
adverse. Reliance is placed on the 
statement contained in the mortgage 
deed of 1898 and the sale deed of 1911 
to the effect that the property trans¬ 
ferred had been acquired by the lady 
from her deceased husband. Although 
those statements profess to show the 
origin of her title, it does not follow 
that these statements necessarily 
imply that at that time she was not 
asserting her full ownership but was 
only putting forward a limited inte¬ 
rest in the estate. In 1896 when she 
applied for partition there was no 
admission on her behalf th»t she was 
only a limited owner. The evidence 
as to when and how she obtained 
possession is practically nil. Some of 
the plaintiff’s own witnesses have 
stated that she entered into possession 
many years after Sarjiwan Lai’s 
death. One witness going so far as 
to say that she obtained possession 
after Inderjit's death. Under these 
circumstances, we are bound to hold 
that there is absolutely nothing to 
show how she originally obtained 
possession of the estate and when and 
how her name was entered in the 
revenue papers. All that we know is 
that in the year 1896 she was a co- 
sharer when she applied for partition 
in the Revenue Court as against the 
other co-sharers. From this conduct 
of hers no inference can be drawn 
one way or the other. The subsequent 
admissions also are not conclusive on 
the point. It was laid down by their 
Lordships of the Privy Council in the 
case of Lachhan Kunwar v. Manorath 
Ram (1). ‘‘That unless it was clearly 
shown that when the widow took 
possession she professed to do it as 
claiming only the limited estate of a 
widow it would be impossible to hold 
that the rights of the other claimants 
were not extinguished". 

In the present case, we have already 
said, there is nothing whatsoever to 
show how she got into possession. It 
may be that she got into possession 
claiming adverse title to the estate or 
it may be that she obtained possession 
surreptitiously or with the consent of 
the other members. So long however 

(l) [1895] 22 Cal. 445—22 I, A- 25— 
5 M. L. J, 1-6 Sar. 525 (P. C.) J 
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as the plaintiffs hare not shown tha* 
ahe entered into possession of the 
estate with an assertion of only a 
limited interest it seems to us impos¬ 
sible to hold that her possession had 
all along remained either permissive 
or qualified. Her subsequent conduct, 
namely, the execution of the mort¬ 
gage deeds, would rather go to show 
that she was all along treating herself 
as full owner of the property. The 
oase of Satgur Prasad v. Raj Kishore 
Lai {2) is somewhat similar inasmuch 
as in that case there were also a 
number of admissions of Mt. Dilla 
Kunwari that she had acquired the 
property as heir to her husband. 
These admissions however were not 
taken to necessarily involve the legal 
mference that she was asserting only 
a limited interest and not her absolute 
right The learned vakil for the ap¬ 
pellants relies on the case of Baijnath 
Prasad v. Tej Bali Singh (3) in parti¬ 
cular on the observations made by 
one of the learned Judges at page 946. 
That case however was quite a dif¬ 
ferent one. There the lady was not in 
possession of the propertj as a tres¬ 
passer but only asserted a Hindu 
widow’s estate. As was pointed out 
by the learned Chief Justice at page 
936 her possession could be legally 
explained on the basis of a will by 
her late husband as well as on the 
basis of custom set up in the case. 
When the case went up in appeal to 
their Lordships of the Privy Council 
the question of adverse possession 
was altogether dropped. That case 
therefore is in our opinion no autho¬ 
rity for the contention advanced 
on behalf of the appellants. 

The result therefo-e is that in our 
opinion the lady must be deemed to 
have remained in adverse possession 
of the property for more than twelve 
years and as having asserted her full 
ownership. Under these circums¬ 
tances the plaintiff’s claim is barred 


! 



Tt .42 All. 152-46 I. A. 197— 
8 A. L. J. 235—38 M. L. J. 259— 
■1*L. W. 384-1920 M. W. N. 3- 
. Ji. T. 200—24 C. W.N. 394- 
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by limitation. The appeal accord¬ 
ingly fails and is hereby dismissed 
with costs including in this Court 
fees on the higher scale. 

Appeal dismissed. 
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Lindsay and Sulaiman, J J. 

Sheo Nandan and others — Defend¬ 
ants—Appellants. 

v. 

Balgobind Misra and another —Plain¬ 
tiffs—Respondents. 

S. A. No. 1803 of 1921, Decided on 
22nd June, 1923, from a decree of the 
Dt. J., Benares, D/- 21st July 1921. 

Agra Tenancy Act, S. 9-Applies even to disputet 
to which landlord is not a party—Presumption 
unde r S . 9 can be displaceed by subsequent eventi . 

Sulaiman , J.— S, 9 in term* it not confined 
to & ditpute between landlord and tenant. The 
words 44 as against a landlord 14 are not there 
at all. The section it quito general in its tcopt 
and is applicable to all cases where a ditpute 
as to the nature of the tenancy arises, no 
matter whether that dispute arises against a 
landlord or not. A dispute may very well arise 
between the rival heirs of a deceased tenant 
and the question of the true nature of the 
tenancy may have to be decided in a litigation 
to which the landlord is no party. Iq such a 
oase it it not open to either set of these heirs to 
go behind the entry at the last revision of re¬ 
cords and adduce evidence to the contrary. 
The presumption under S. 9 is cooolusive. The 
only way to displace it is by producing a judi- 
oial decision in proceedings instituted before 
the Aot, and in no other way. From this it 
does not, however, follow that there is a con¬ 
clusive presumption under the section for all 
time to come that the true nature of the lands 
is of a certain nature. The presumption can 
only be that the lands were of that kind at the 
time when the entry was made. There is no 
presumption that the nature of those lands can 
never in future be altered and .therefore evi¬ 
dence can be allowed to show that a new posi¬ 
tion has arisen sinoe the settlement. 34 A. 285 
(F. B.) Diet, [P 92 C 2; P 93 C 1.2] 

Lindsay , —The scope of S 9 is strictly 
limited. The rule laid down in that section can 
only be applied in litigation arising • between a 
landlord and tenant when the matter in issue 
between the landlord and tenant is the naturs 
of a tenancy. 34 All. 285 (F.B.) Foil, [P 93 C 2] 

M. A . Aziz —for Appellants. 

N. C. Vaish —for Respondents.' 

Sulaiman, J.— This is a defendants 
appeal arising out of a suit for pre¬ 
emption. The Tendor Gaya was a 
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zamindar of patti Subfcao. He execut¬ 
ed two sale-deeds in favour of defen¬ 
dants Nos 2 and 3 and defendant No.7 
respectively. Under the first sale-deed 
he purported to sell his 2 annas and 8 
pies share in the patti, and under the 
second a number of plots specified 
therein as fixed-rate holdings. The 
defendants 2 and 3 are the sons of 
Sheo Nandan defendant No. 1, and 
defendant No. 7 is his wife. The 
plaintiffs brought this suit to pre-empt 
both these transfers on the allegation 
that they together constituted one 
transaction in favour of thedefendant's 
family. There was also some dis¬ 
pute as to the actual sale considera¬ 
tion. The plaintiffs alleged that they 
were co-sharers in the same patti with 
the vendor and under the custom pre¬ 
vailing in the mahal they were enti¬ 
tled to pre-empt the sale. 

On behalf of the defendants the 
existence of the custom of pre-emp¬ 
tion was denied ; it was pleaded that 
the sale considerations were truly en¬ 
tered in the two documents and that 
these were separate transactions. It 
was further pleaded that the plaintiffs 
were precluded under the provisions 
of S. 9 of the Agra Tenancy Act from 
saying that the plots were not fixed- 
rate holdings but zamindari proper¬ 
ties ; and that there being no custom 
for pre-emption with respect to ten¬ 
ancy holdings the claim with respect 
to these plots was not maintainable. 

The Court of first instance decreed 
the claim holding that there was a 
custom of pre-emption in the village, 
that the fixed-rate tenancies had be¬ 
come proprietary interests and were 
liable to pre emption. On appeal the 
learned Di-trict Judge accepted the 
findings of the Court of first instance 
and dismissed the appeal. 

As there has been some dispute 
with regard to the constitution of this 
mahal I think it desirable to mention 
the following facts. 

In the settlement of 1881 the plots 
mentioned in the plaint were recorded 
as fixed-rate holdings of Subhao’s 
family. In the year 1893 there was a 
perfect partition of the entire village 
which was divided into three distinct 
mahals. Mahal Bishen Dayal consist¬ 
ed of 5 pattis 3 of which were real 
(•sit) pattis, the other 2 being 


shamlnt pattis. The evidanco of the 
patwari, supported by the entries in 
the khewat and the khatauni, which 
are not contradicted by any other 
evidence makes it quite clear that all 
the fixed-rate holdings belonging 
to Subhao’s family were at 
the partition placed in patti 
Subhao of which Subhao’s family 
was the sole proprietor. The effeot 
of the partition therefore was that 
the fixed rate tenants ceased to be the ' 
tenants of the other co-parceners of 
the mahal, and all their fixed-rate 
holdings were included in their - own 
patti. The legal consequence of such 
a change obviously was to bring 
about a merger, a complete absorp¬ 
tion of the fixed-rate tenancies into 
zamindari rights. After the partition 
of 1893, therefore, there can be no 
doubt that in the eye of the law the 
fixed-rate holdings ceased to exist. 
The rights and interests of the owners 
were only those of ordinary proprie¬ 
tors. It is admitted however, that 
in the khatauni these plots continued 
to be recorded as fixed-rate holdings. 

The contention on behalf of the 
defendant appellant is that it is not 
open to the plaintiffs to show by any 
evidence that these plots are other 
than fixed-rate holdings. Strong re¬ 
liance is placed on S. 9 of the Agra 
Tenancy Act and the argument is 
that so long as the revenue papers, 
have not been actually corrected the 
presumption is absolutely conclusive 
that these plots are fixed-rate hold¬ 
ings to the present day. S 9 in 
terms is not confined to a dispute 
between landlord and tenant. The 
words •• as against a landlord ” are 
not there at all. The section is quite 
general in its scope and is applicable 
to all cases where dispute as to the 
nature of the tenancy arises, no mat¬ 
ter whether that dispute arises against 
a landlord or not. 

It is conceivable that such a dis¬ 
pute may arise in proceedings to 
which the landlord is not at all a 
party. Under S. 20 (1) of the Ten-1 
amey Act the interest of a permanent! 
tenure holder or of a fixed-rate tenant' 
is heritable according to his personal 
law. Whereas other tenancies devolve 
according to the rule laid down in 
S. 22. A dispute may very well arise 
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between the rival heirs of a deceased 
tenant and the question of the true 
nature of the tenancy may haveJ to 
be decided in a litigation to which the 
landlord is no party. Is t open to 
either s«t of these heirs to go hehind 
the entry at the last revision of re¬ 
cords and adduce evidence to the 
contrary ? In my judgment the legis¬ 
lature intended th it this should not 
.be allowed The presumption un ter 
K. 9 is conclusive. The only wav to dis¬ 
place it is by producing a j ldicial 
decision in iroceeding* instituted be- 
fore the Ant. and in no other way 
From this it does not, however, fol¬ 
low that there is a conclusive pre¬ 
sumption under the section for all 
.time to cotni that the true nature of 
ithe lands is that of a fixed-rate ten¬ 
ancy. The presumption can only be 
that the lands were fixed-rate tenan¬ 
cies at the time when the entry was 
made. There is no presun ption that 
the natu -e of these lands can never 
in future be altered 

There are many ways in which 
fixed-rate tenancies may come to an 
end e.Q.y by surrender, ejectment, ex¬ 
press agreement with the landlord, 
or, as in th ; s case, by me-ger. I 
cannot therefore see how one can 
ihut out evidence directed to show 
that a iew position has arisen 
eince the settlement. It has 
been suggested in argum. nt that 
so long as the entries in the revenue 
papers remain uncorrected the pre- 
aumption continues. Rut how can a 
correction he ever made after the 
•coming into force of the Act ? When¬ 
ever the Courts are moved for making 
the corre tion, the presumption, ac¬ 
cording to the appellant’s contention, 

• must stand in the way. 

The Full Bench in the case of Jni 
Nath Pathol; v. K<Uka Upa Ihya (l) 
did not mean to lay down anything 
more than that “ the entry men¬ 
tioned in S. 9 is conclusive proof only 

to the nature of the tenancy," 
^nd not as to the title to it; or, to be 
more exact, whether the person re¬ 
corded terts a permanent tenure holder, 
or a fixed-rate tenant or not. 

(0 tin*] 34 All. 285-9 A.L.J. *38— 
■ 13/1. C. 6*3 (F. B) 

/.* ' s * * ~ . 


I must presume conclusiv iy that 
in 1881 these plots were fixed-rate, 
holdings, but I am of opinion thafc| 
there is nothing in S. 9 which pre¬ 
cludes a Court from going into the 
question whether the effect of subse¬ 
quent events has or has not been to 
alter its nature. As I have already 
stated the effect of the partition of 
1*93, was to bring about a complete 
merger by which tne fixed rate hold¬ 
ings were destroyed and absorbed into 
zamind iri rights. After that the own¬ 
ers became full proprietors. This is the 
finding of the learned District Judge, 
which in my opinion is fatal to this 
appeal. The plaintiffs clearly had a 
right to pre-empt the sale, as the 
custom of ore-emption exists in the 
village, and the property sol 1 was a 
proprietary interest in the mahal. I 
would therefore dismiss the appeal. 

Liddsay, J:—I agree that this ap¬ 
peal should h 0 dismissed but I wish 
to add a few words regarding the 
argument based upon S. 9 of the Ten¬ 
ancy Act. In my opinion that section 
could not be used in the present case 
for the purpose of defeating the 
claim of the plaintiff pre-emptor. It 
seems to me that the scope of S. 9 is 
strictly limited and that the rule laid 
down in that section can only be 
applied in litigation arising between 
& lindlord and tenant when the mat¬ 
ter in issue between the landlord and 
tenant is the nature of a tenancy. 

The Tenancy Act only professes 
to regulate litigation regarding agri¬ 
cultural tenancies and in that view, it 
seems to me, we ought to limit the 
scope of a section such as S. 9 and 
ought not to assume that it was the 
intention of the legislature to lay 
down a rule which should be of uni 
versal application so as to govern the 
legal relations of persons who do not 
stand inter so as lindlord and tenant. 

The Full Bench case of this Court 
reported in 34 All. 285 seems to 
me to be the clearest possible au¬ 
thority for this view [Jai Nath Pathak 
▼. Kaika (1) ] That ruling to my mind 
lays down that S. 9 can only be had 
recourse to in cases of dispute between! 
a xamindar and his tenant as to the! 
nature of the tananoy and the section! 
was frarmed for the purpose of provid-l 
ih( a rule of evidence, which should! 
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govern the decision of such cases, 
it is clearly laid dawn in the ruling 
in question that the entry mentioned 
in section 9 is conclusive proof only 
as to the nature of the tenancy. In 
the present case no question as to the 
nature of tenancy arises between a 
landlord and his tenant. The plaintiff 
does not stand in the relation of land¬ 
lord to the defendant appellant who 
is the purchaser of this property. I 
hold therefore that S. 9 could not be 
applied to the facts of the present 
case in order to show that the plain¬ 
tiff had no right of pre-emption and 
that the property was still a fixed- 
rate tenancy and not the zamindari 
property of the person who sold it 

By the Court:— The order of the 
Court is that the appeal fails and is 
dismissed with costs including in 
this Court fees on the higher scale. 

Appeal dismissed. 
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Lindsay and Sdlaiman, jj. 

Hortjobind Singh— Plaintiff—Appel* 
lant. 

v. 

Hukum Chand and others —Defen d- 
ants— Respondents. 

S. A. Nos. 40 and 144 of 1922, Decid¬ 
ed on 7th May 192:5 from the Sub. 
Judge, Agra. D/-22nd September 1921. 

Civil P . C .« 0 • 82 R. 8—Major wrongly 
described as minor is not a material defect . 


suit No. 149 of 1920 for pre-emption 
of this property. This w as followed 
by another suit instituted on the 27th 
February 1920 by Ram Dial, Bansi- 
Obar and Jagram, numbered as suit 
No. 159 of 1920. The two plaintiffs, 
Bansidhar and Jagram, have since 
withdrawn from the suit. These two 
suits were instituted in the Court of 
the Munsif. 

A third suit was instituted in the 
Court of the Subordinate Judge by 
Ram Dial the second but we do not 
know the date on which it was filed. 
Ram Dial the second was impleaded 
in the two suits first mentioned but 
the plaintiffs of those suits were not 
impleaded in the suit by Ram Dial 
the second. The first two suits were 
dismissed by tne Munsif on the 15th of 
September 1920 and the third suit was 
decreed on the 10th of August 920. 

The Munsif dismissed the plaintiffs 
suit on the ground that both sets of 
plaintiffs had notice of the sale and 
had refused to purcnase the property. 
In the Court of the Munsif Ram Dial 
the second, who was the plaintiff in 
the third suit, was impleaded as a 
pro-forma defendant He was origi¬ 
nally alleged to be a minor and an 
application was made that he should 
be brought on the record under the 
guardianship of his mother. Ram 
Dial the second however appeared in 
both the suits and stated that he was 
of age. The Court of first instance 


A major defendant wai wrongly described 
ai minor and a guardian-ad-litem appointed 
for him. The defendant himself contested the 
suit through a pleader and also an appeal from 
the decree passed thereunder. The suit was 
however not amended. 

Held- it was not a material defect so as to 
justify dismissal of the suit. 21 Mad. 167 and 
18 A. 416 Ref. |P 95 C 1) 


went into the question of his minority 
and found that he was of age. Ram 
Dial the second was actually repre¬ 
sented by a Vakil in the Court of first 
instance and contested the suit. No 
application for amendment of the 
plaint was however filed by the plain- , 
tiff, nor was any amendment ordered 


M. L. Sandal —for Appellant. 

P. L. Banerjee —for Respondents. 

Sulaiman, J.—Second Appeals Nos 
40 of 1922 and 144 of 1922 are con¬ 
nected appeals and arise out of two 
suits for pre-emption. On the 27th 
February 1919 one Anant Ram exe¬ 
cuted a sale-deed of certain shares in 
mauza Pawaoli in favour of Hukum 
Chand. Sukhdeo and Rup Singh 
defendants vendees. On the 25th 
February 1929 Har Gobind who was 
a co-sharer in the village instituted a 


by the Court. The name of Ram Dial 
the second therefore continued in the 
plaint as a minor under the guardian¬ 
ship of his mother. When thn plain¬ 
tiffs appealed to the lower appellate 
Court they impleaded Ram Dial 
the second as major and he was 
again represented by a Vakil. The 
lower appellate Court found in 
favour of the plaintiffs that it had 
not been established that they had 
any knowledge of the sale or that 
they had refused to purchase the 
property. It also found that the real 
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gale consideration was Rs. 1000/-. 
Both the suits were however dismis¬ 
sed on the technical ground that Ram 
Dial had been treated in the Court of 
first instance as a minor whereas in 

fact he was of age. 

We are of opinion that the decrees 
of the lower appellate Court cannot 
9 tand. It is true that no amendment 
of the plaint was made and the namt 
of Ram Dial continued to be entered 
as a minor. All the same he had full 
knowledge of che proceedings in 
Court. Re actually appeared in Court 
and was represented by his Vakil as 
major and was also represented as 
such before the lower appellate Court. 
Assuming that there was any irregu¬ 
larity it was fully cured by the 
onduct of both the parties. We 
therefore think that this ground was 
not sufficient ground whatsoever for 
ismissing the suits altogether. The 
ase of Ramacliari v. Duraisami Pillai 
(1) and that of Gunga Ram v. Mihin 
Lai (2) are authorities in fovour of 
the view we have taken. 

It is found by the lower appellate 
Court that all the three pre-emptors 
had equal rights and none had a 
preferential right. They therefore 
are entitled each to a l/3rd share in 
the pre-empted property. 

We accordingly allow these appeals 
aet aside the decrees of the lower 
appellate Court and decree the plain¬ 
tiff’s suits as directed below. In view 
of the circumstances however each 
party should bear its own costs. The 
decree shall be prepared in accord¬ 
ance with order 20 rule 14. 

The claim of each of the two plain¬ 
tiffs is therefore decreed for 1 /3rd 
■kwe of the property op,^ payment of 
l/3rd of the sale consideration as 
found above within >>0 days from this 
date. In case of non-payment it 
would be open to the plaintiff in the 
connected suit to deposit that amount 
within an additional period of 30 days 
and claim that l/3rd share also. On 
taiiure of payment by either of the 
‘Waplaintiffs.the appeals will stand 
dismissed with oosts. 

Appeal allowed. 



21 Mad. 167. 

w 28 All. 416-1906 A. W. 
N. 73—3 A. L. J. 187. 
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Daniels, J. 

Gajraj Tevsari and others —Defend¬ 
ant';—Appellant*. 

v. 

Bhagirathi Pande and others —Plain¬ 
tiffs and Defendants—Respondents. 

S. A. No. 46 of 1922. Decided on 
25th April 1923 against the decree of 
the Subordinate Judge of Basti, D/- 
the 30th August 1921. 

Civil P. C , O. SS R. 4—Joint decree against 
responders—Failure to bring on record reprt- 
sentative of a deceased respondent—whole 
appeal fails . 

Where a joint decree h«« been given in 
favour of the respondent!, the entire appeal 
fails if the appellant fails to bring the legal 
representatives of a deceased respondent on 
record (30 C.L.J. 217 ; 57 P.R. 1919 ; 1922 Patna 
6J6 Foil.) IP. 96 C. 1.J 

K. Varma— for Appellants. 

AT. C. Vaish —for Respondents. 
Judgment.—In this case a prelimi¬ 
nary objection is taken to the hearing 
of the appeal on the ground that it 
has abated. The facts are that two 
of the respondents Bhagwat Pande 
and Chhotkan Pande are dead and 
that no steps have been taken to 
bring their legal representatives on 
the record. As th«y admittedly died 
prior to 1st June last there is no doubt 
that the appeal has abated against 
them. The respondent contends how¬ 
ever that under the circumstances of 
the case the appeal abated against all 
the respondents. Chhotkan Pande 
was plaintiff No. 13 in the original 
array of parties and was No. 19 in 
the list of respondents in this Court. 
Bhagwat Pande son of Harihar Pande 
is No. 7 in the list of plaintiffs res¬ 
pondents attached to the memorandum 
of appeal. As a matter of fact no 
such name appears either in the plaint 
or in the memorandum of appeal to 
the lower appellate Court and a 
comparison of the names in the plaint 
with those in the memorandum of 
appeal to this Court goes to show that 
thi6 name has been written by mistake 
for that of Ranwant Pande son of 
Sheomhar Pande. The name of the 
latter does not appear anywhere in 
the array of parties to the appeal. 

The decree declaring them to bei 
owners in possession of the plots in 
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jsuit has been given to the plaintiffs 
[jointly against the defendants jointly. 
The plaintiffs are zemindars of one 
village Bitni Khurd and the defendants 
zemindars of another village Dippur 
and the dispute was in which of these 
two villages the lands in suit fall. 
The appellant relies on the language 
of clause (3) of rule 4 of Order 22, 
C. P. C. That rule says that where 
no application to bring the legal 
representatives on the record is made 
within limitation the suit shall abate 
as against the deceased defendant . By 
Rule 11 of the same order the word 
defendant includes a respondent. 
There is however authority for the 
view that notwithstanding the word¬ 
ing of this rule where joint decree has 
been given in favour of the respon¬ 
dents the entire appeal fails if the 
appellant fails to make some of the 
respondents a party. This has been 
followed by the Patna High Court 
in Tej Narain Srihu v. Dal Ram (1) 
This was held in Baser Seikh v. Fazle 
Karim (2) where the defendants were 
appealing against a decree for joint 
possession and failed to serve notices 
of appeal on two of the plainti.fs- 
respondents. It was also held in 
Manmohan Pande v. Bi Ihu (3) a case 
in which the legal representatives of 
one of the co-proprietors of a firm 
were not brought on the record 
Jamna v. Sarjit (4). [This case has 
been followed in the later case of 
Sardari Lai v. Ram Lal (5)] is another 
case exactly on all fours with the 
present in which the proprietors of a 
village had obtained a joint declaratory 
decree declaring their interest in the 
land in dispute. The same view was 
taken in another case of a derlara-ory 
decree, Kali Dmjal v. N«gendra Nath 
(6) in which the whole case law on 
the subject is reviewed. The ground 
of decision was that although Order 
22 Rule 4 only provides for the 

(1) 1922 Patna 606—1 Patna 699— 

4 P.L.T. 170—69 I C. t 24. 

(2) 191? 19C.W.N. 290-28 I C. 703. 

(3) 1918 28 C.L.J. 268-48 I.C. 309. 

(4) 1919 67 P-R. 1919—52 I.C. 510. 

(5) 1920] 1 Lah 225—1 Lah. L.J. 
225—57 I.C. 199. 

(6) [1J19] 30 C.L.J. 217-24 C.W.N. 
44—54 I.C. 822. 


appeal abating as against the deceased 
respondent the result of its abating 
against him mav be in certain cases 
that the appeal has thereafter become 

imperfectly constituted, so that the 

appellant can no longer invite the 
Court to adjudicate upon t’ e matters 
in controversy. Thp representatives 
of the deceased decree holders, against 
whom the appeal has abated, have 
obtained an unassailable decree 
dechring that th«\ jointly with the 
other decree-holders are proprietors in 
possession of the suit land. If the 
appeal were allowed as against the 
other decree hold *rs the result would 
be two contrary de.-l .rations ; one 
declaring th<t the proprietors of 
the respondent’s village are en¬ 
titled to and in possession of 
the land in qu stion and the 
other declaring that they are not so 
entitled and in possession. It has 
been held in these cases that this is a 
state of things which the law does not 
contemplate a* d which cannot be 
allowed. That it would result in very 
serious inconveniences in practice is 
self-evident. 

It has been suggested on behalf of 
the appellants that T should adjourn 
the case to give the appellants an 
opportunity of ascertaining and 
stating by alfid irit whether there are 
any heirs of Chhutkan Pande. This 
is not a request which can be accept¬ 
ed. Tn the first place, it was for the 
appellants to bri> g the legal represen¬ 
tatives on the record and they have 
not done so. In the second place, 
there must be some legal representa¬ 
tive- even it b •, in the last resort 
the Crown. This is not a case of 
an undivided Hindu joint family in 
which the right passes by survivor¬ 
ship. Tt is a case Of an undivided 
zemindari village in which the pro¬ 
prietors are tenai.ts-in-rommon. For 
the reasons already given I hold that 
the entire appeal has abated and I 
accordinglv dismiss it with costs in 
favour of tho answering respondents 

Appeal dismissed. 
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Kanhaiya Lal, J. 

Sri Ram an l others— Defendants- 
Appellants. 

v 

Mani Ram and others— Plaintiffs— 

Respondents. 

S. A.. Mo. 154 of l(m Decided on 
3rd M iy L923 from the Dt. J., Meerut, 
D/-lst December, 1»41. 

(a) Practice—Incnnsisteat claims. 

A suit is not I able to b* dismissed because 
the plaintiff claims in the alternative over the 
same plot ofland both, rights, of ownersmp and 
of easement. l L y7 L ' 

(b) Ewments Act S. IS -fix. 2 -Enjoyment 
can be without ti<er. 

Theenjoymout necessary to qualify for a 
right of e<is<*inei»t, is som* tniug very different 
from a tual user. )n ord^r to establish a ngnt 
to an easement, the enjoyment of it must 
continue for twenty yoars ; but in the case of 
discontinuous eas-ments, this does not mean 
that the actual user is to continue for the 
whole perol of twenty year*. On the con¬ 
trary, there mav be days aui weeks and months, 
during which the rig't may npt be exercised at 
all. and ye. luring all those days and weeks 
and months, the person claiming the right may 
have bapn in full enjoyment of it when neces¬ 
sary. 3D Cal. 1077 Foil. IP 98, C 11 

Hamit Hasan— for Appellants. 

S. D. Sinha —for Respondents. 

Kanhaiya 1*1, J.—The question for 
consideration in this appeal is whe¬ 
ther the plaintiffs have acquired by 
prescription a right to irrigate from 
the wells in dispute. Their allega¬ 
tion was that the wells in .question 
had been constructed by the defend¬ 
ants jointly with them but they failed 
to prove that they had contributed to 
the expenses of the construction of 
those wells The Courts below found 
that they have been irrigating certain 
fields from those wells partly from 
1304 and partly from 1307 fasli, that 
is, for a period of twenty years prior 
to the suit, whenever irrigation was 
needed, and that they had acquired a 
prescriptive right to irrigate those 
fields from those wells. It is urged 
on behalf of the defendants appel¬ 
lants, that the plaintiffs ought not to 
have been granted any relief on a 
ground not set up in the plaint and 
that the evidence adduced was in¬ 
sufficient to establish that there was 
oontinued enjoyment for twbnty 

avn mwiA-a i.'iL ? L V i_l . .. 1 • . . 
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the allegation put down by the plain¬ 
tiffs undoubtedly was that they were 
the joint owners of the wells m ques¬ 
tion, but they bad also mentioned 
that ihey had all along irrigated the 
plots owned and possessed by them 
from the wells in dispute since the 
time of their construction without 
any obstruction or interference on the 
part o p any of the defendants. They 
referred in support of their statement 
to the entries in the revenue records 
wherein the said enjoyment of the 
right of irrigation is said to have 
been noted. They further averred 
that they had legally acquired a right 
of irrigation from the wells afore¬ 
said. Their suit was thus based 
practically on two different grounds, 
of which only the latter found favour 
with the Courts below. As observed 
in Haren Ira Hath Barari v. Abhoy 
Char an Chattopo Ihya (1) a suit is not 
liable to be dismissed because the 
plaintiff claims in the alternative! 
over the same plot of land both rights 
of ownership and of easement. 

As regards the period during which 
ti e right of irrigation has been en¬ 
joyed a statement was prepared by 
the trial Court showing that certain 
plots enjoyed the benefits of irriga¬ 
tion from 1304 and 1307 fasli. The 
revenue records for all the subsequent 
years were not filed. But from the 
entries made in such records of 
which copies were filed, the Courts 
below came to the conclusion that 
the right of irrigation was enjoyed 
without any interruption or obstruc¬ 
tion for requisite period. The lower 
appellate Court observed that if was 
not shown that if there were any 
temporary cessation, it was due to 
any action on the part of the defend¬ 
ants, and that it may well be that 
omission to take water may have 
' been due to the fact that there .nay 
have been no need for ir. Explana¬ 
tion II of S. 15 of the Indian Ease¬ 
ments Act of 1882. lays down that 
nothing is an interruption within 
the meaning of that seotion unless 
there is an actual cessation of the 
enjoyment by reason of an obstruo- 
tion by the apt of some person other 

(1) [19071 34 Cal. 51—4 C. L. J.,437— 
11C. W. N. 20-1 M. L. T.3fi4 

(F. B.) 
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than the claimant. As held in Koylas/, 
Ch under Ghose r. Sonotun Chung (2) 
the enjoyment necessary to qualify 
for a right of easement, is something 
very different from actual user. In 
order to establish a right to an ease¬ 
ment, the enjoyment of it must con- 
tinue for twenty years ; but in the 
case of discontinuous easements, this 
does not mean that the actual user 
is to continue for the whole period of 
twenty years. On the contrary, there 
may be days and weeks and months, 
during which the right may not be 
exercised at all, and yet during all 
those days and weeks and months, the 
person claiming the right may have 
been in full enjoyment of it, when 
necessary. In Budhu Mu,idol r. 
Mahat Mdndal ( 3 ) it was similarly 
held that an easement may be esta¬ 
blished in respect of a right to cause 
river water to flow across the servient 
tenement on to the dominant tene¬ 
ment for the purpose of irrigation by 
means of embankments erected on the 
dominant tenement. It is immeterial 
whether the excercise of the right was 
continuous, provided it was excercised 
for the statutory period, during sea¬ 
sons of draught, when it could be 
taken advantage of. In Glia.'fir a in 
Mandat v. Asirba,t Mat,to (4) it was 
similarly held that if the water of a 
tank was always used for irrigat¬ 
ing the defendant’s lands and there 
was a user by the defendant when¬ 
ever it was necessary, for a period of 
more than twenty years, the right to 
irrigate from the tank would be 
deemed to have been substantially 
enjoyed for the requisite period. 

The deci«ion in Hollins v. Verneij 
(5) is not applicable, because there the 
question related to a right of way 
and there was evidence to show that 
between certain intervals the way 
was occasionally stopped up. 

The defendants have failed to show 
that there has been an actual inter¬ 
ruption in the exercise of the right 

(2. 1W81] 7 Cal. 132—8 C.L.R. 281. 

(3) 1903] 3ft Cal. 1077- . 

(4) [1911] 13 C.L.J. 670-15 C.W.N 

259—9 I.C. 69. 

(5) 13 Q. B. D. 304-53 L. J„ Q. B. 

430—51 L.T. 753—33 W.R. 5— 

48 J.P. 580. 
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of irrigation or that the plots in 
dispute were during certain years ir¬ 
rigated from other sources'. There 
may have been no irrigation because 
of excessive rainfall or because of the 
land in question having been allowed 
to be fallow m certain years. In any 
case, in the absence of any proof of 
interruption, the plaintiffs are entitl- 
edtoa prescriptive right to irrigate 
their land from the wells in question, 
as they have been doing since 1304 
and 1307 Fasli. The appeal therefore 
fails and is dismissed with costs. 

Appeal dismissed. 
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Ryves and Daniels, JJ. 

Mahomed Siddiq Ali Khan— Plain¬ 
tiff— Appellant. 

v. 

Anmirul Hasan and others— Defen• 
dants—Respondents. 

S. A. No. 90 of 1922, Decided on 
23rd April 1923 from the Addl. Dt. J., 
Moradabad. D/-lUth Nevember 1921. 

U.P. Court of Wards.Act (IVof 1918), S. 
54—Notice by transferor. 

Notice given by the plaintifTs transferor 
does not *nure for the benefit of the plaintift. 
25 All. 187 Foil. [P 99 , c lj 

Iqbal .Hianid —for Appellant. 

L.M. Banerjee —for Respondents. 

Judgment.—The facts out of which 
this appeal arises are as follows:— 

Ibrahim Ali Khan owned property 
some of which is in suit. He died 
leaving 3 sons and 3 daughters, one 
of whom was Musammat Batul-un- 
nissa who was entitled to 1/ilth of the 
property owned by Ibrahim Ali Khan 
at his death- She died leaving a son 
Anwar-ul-Hasan, who became entitled 
to 2/3rds of the l/9th share inherited 
by his mother. He sold his share to 
Muhib Ali, who sold to Mazhar 
Husain, who in turn sold to the 
plaintiff. This is a suit by the plain¬ 
tiff for declaration and for possession 
of the property. The defendant No. 1 
is Anwar-ul-Hasan, the transferor of 
the property. Defendants 2 to 9 are 
the persons who represent the sons 
and daughters of Ibrahim Ali Khan. 
Defendants 10 to 25 are subsequent 
transferees from the sons of these 
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defendants. Nos. 22 to 25 are wards 
under the Court of Wards Defen¬ 
dants 2? to 25 alone contested the 
suit, on the ground that the notice 
required by S. 54 of the Court of 
Wards Act (Act No. IV of 19)2 of the 
local legislature) had not been duly 
Berved. This plea was upheld in both 
Courts and an ex parte decree was 
passed against defendants 1 to 21 and 
the suit was dismissed as against 
defendants 22 to 25. The plaintitf 
brings this appeal on two grounds. 
Firstly, it is argued that, inasmuch 
as Mazhar Husain, who sold the pro¬ 
perty to the plaintiff had given notice 
of his intention to bring a suit similar 
to this one against the Court of 
Wards, that notice enured for the 
benefit of the plaintiff. 

Secondly, that in any case S. 54 of 
the U. P. Court of Ward* Act was 
not applicable, because the suit did 
not relate to “the property" of the 
wards. 

With regard to the first plea it is 
only necessary to say that the ruling 
in Bachhu Singh v. Secy, of State (1) 
*is conclusive. 

On the second plea it seems to us 
that, on the allegation in the plaint 
itself in paragraph 12, the plaintiff 
admits that the wards have an interest 
in the property. The ruling on which 
he relies, namely. Lai Singh v. Collec¬ 
tor of Etah (2) has no application. 
There the property did not belong to 
the ward but to the judgment-debtor 
of the ward, and the mere fact that 
the ward had attached that property 
did not create any right in the pro¬ 
perty in the ward. The very fact 
that the plaintiff has appealed from 
the decree of the first Court dismis¬ 
sing the suit against the wards shows 
clearly that the plaintiff himself re¬ 
alized that the suit does relate to the 
property of the wards. In our 

2? ■a app0alfails and is dis¬ 
missed with costs. 


Appeal dismissed. 



(1) [1902] 25 = All. 187 

(2) [1914] 36 AIL 3 
48a—251. C. 398. 
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A. L. J. 
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Ryves and Daniels, JJ. 

Mahabir Pro so I —Appellant. 

v 

Kanhaiga Lai an<l others —Respon¬ 
dents. 

S. A. No. 205 of 1922, Decided on., 
23rd April 1923 from a decree of 
District Judge of Agra, D/- -*2nd 
December 1921. 

Limiation Act, Art. 181—Application for 
final decree—Starting point. 

Where only a part of the preliminary decree 
is appealed against, and the appeal is directed 
against some defts. only, those defts. who are 
made respondents cannot be heard to say that 
the time to apply lor final decree runs from 
the date of the decree of the first Court. 
40 A. 203 foil. [P. 100, C. 1) 

G. L. Agarwala —for Appellant. 

AT. P. Asthana —for Respondents. 

Ryves, J.—Gulab Singh was the 
mortgagor, and Gopi Ram was the 
mortgagee, who is now represented 
by the plaintiff. Mahabir Prasad was 
joined as a defendant in the suit by 
the plaintiff for sale on the mortgage 
executed by Gulab Singh, as a sub¬ 
sequent purchaser of part of the 
mortgaged property. He set up 
among other defences that he had a 
prior mortgage on the property. The 
plaintiff’s suit was decreed subject to 
his paying off the prior mortgage set 
up by Mahabir Prasad. A prelimi¬ 
nary decree was passed on tne 14th 
of March 1916. From that decree the 
plaintiff appealed against so much of 
the decree as directed him to. pay off 
the prior mortgage set up by Mahabir 
Prasad. That appeal was decreed 
by the District Judge on the 2nd of 
June 1916. From that decree Maha¬ 
bir Prasad appealed to the High 
Court and his appeal was dismissed on 
the 1 st of August 1918. Then the 
plaintiff applied for a final decree on 
the 14th of April 1920. Both Courts 
have allowed the application. The 
defendant Mahabir Prasad, who is 
now represented by the appellant in 
this appeal, contended that the ap¬ 
plication was barred by limitation. 
Both Courts helow have held that 
limitation began to run from the 
date of the High Court’s decree, 
namely, the 1st of August 1918, and 
that therefore it was well within 
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limitation. In appeal before us it is 
argued that inasmuch as in the 
appeal by the plaintiif before the 
District Judge against the prior 
mortgage set up by Mahabir Prasad 
some of the defendants were not 
made parties, that decree must be 
taken to be the starting point of 
limitation. It seems to us that inas¬ 
much as Mahabir Prasad himself 
appealed to this High Court ne can¬ 
not be heard to advance that plea. 
Reliance has been placed on a case 
reported as Gyun Sinyh v. Ata Hu¬ 
sain (l) but there the objection was 
upheld in favour of the parties who 
had not appealed. It seems to us 
that this case is covered by the 
authority of Nizam-u t-<lin Shah v. 
Bohra Bhirn Sen, (2) which followed 
the Full Bench ruling in Gajalhar 
Sinjh v. Kishan Jixrm Lai <3). In 
our opinion the appeal must be dis¬ 
missed with costs including in this 
Court, fees on the higher scale. 

Appeal <lismisxe I. 


(1) [1921] 43 All. 320—L9 A.L J. 83- 
60 I.C. 817. 

(2) [1918] 40 All. 203—16 A.L.J. 85— 

41 I.C. 870. 

13) [L9 7] 19 All. 641 —15 A L J. 734 — 

42 I.C. 93. 
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GOKUL PRASAU, J. 

(rupta Han I — Defendant — Appel¬ 
lant. 

v. 

B'hari Li 1 an I others — Plainti.fs — 
Respondents. 

S. A. No. 209 of 1922, Decided on 
9th May 1923 from the First Addl. Dt. 
J., Aligarh, D/- 30th June 1921. 

Civil P. C.. O. 41 R. 31—Judgment—Points 
for decision and reasons mud be given. 

Til? provisions of t'l; law are mandatory a id 
the reason .s obvious. A Judge is biund to 
give the points for dec:s o i and the reasons for 
the decision thereon in order to enable the 
Court of appeal to see that the judge whose 
findings on facts are binding on this C?urt. has 
put properly before him th. points at issue and 
has decided them. 9 All. 26, Foil. (P. l'tO, C. 2} 

G. Agarwala and B. K. MukeTjee —for 
Appellant. 

L. Agarwala —for Respondents. 
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Judgment—The facts of this case 
need not be detailed at length. They 
are rather long and would only en¬ 
cumber this judgment. The suit was 
for recovery of possession of the site 
of a certain house on the ground of 
auction purchase. The Munsif framed 
six issues and having dealt with them 
in sufficient detail gave a decree in the 
plaintiffs favour. The chief defen¬ 
dant Gupta Nand went up in appeal 
and contested almost all the findings of 
the first Court. The learned Judge of 
the lower appellate Court has disposed 
of the appeal which raised so many 
questions by the following judgment. 
“ The learned Munsif has dealt with 
the matter exhaustively, and I can see 
no reason to differ from any of his 
conclusions. The appeal is dismissed 
with costs" The defendant comes 
here in second appeal and the first 
contention raised by his learned Vakil 
is that the lower appellate Court has 
not disposed of the case as it has 
written no judgment as is required by 
law. Reliance is placed on order 41 
rule 3 1 of the Code of Civil Procedure. 
This ground of appeal must pr vail. 
The provisions of the law are manda¬ 
tory and the reason is obvious. A 
Judge is bound to give the points for 
decision and the reasons for the deci¬ 
sion thereon in order to enable the 
Court of appeal to see that the Judge 
whose findings on facts are binding on 
this Court has put properly before 
him the points at issue and has decid¬ 
ed them. This view has been consist¬ 
ently taken by this Court for more 
than a quarter of a century. Mr. 
Justice Straight, then Officiating Chief 
Justice, observed in the case of Soha- 
wan v. Babu Hau l (1). “ I am of 
opinion that the so-called judgment of 
the lower appellate Court to which 
exception is taken was, in law, no 
judgment at all. because it does not 
satisfy the requirements of S. 574 of 
the Code of Civil Procedure, in not 
stating the points for determination 
raised by the pleas in appeal, the 
decision upon them, and the reasons 
for that decision." In the same case 
Mr Justice M ah mood observed at 
page 31 as follows. “ I cannot but 
hold that S. 574 of the Code contains 


(1) [1887] 9 All. 26. 
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one of the most salutary provisions of 
the law, and that considering that 
this Court in second appeal is bound 
to accept the findings of fact arrived 
at by the lower appellate Courts, we 
must insist upon a due obedience by 
those Courts of the mandate of the 
legislature contained in that section.. 
The judgment pronounced in the pre¬ 
sent case might be typed and stitched 
to any case from a simple money suit 
to a suit for determination of most 
complicated questions of the law of 
mortgage. The latest case of this 
Court which I have been able to find 
in this connection is the case of Bob- 
ban Singh v. Jnimnngal Singh (2). 

Hating regard to the authorities 
cited above I have come to the con¬ 
clusion that there has been no proper 
determination of the appeal by the 
lower appellate Court. I therefore 
allow the appeal set aside the decree 
of the lower appellate Court and re¬ 
mand the case to that Court under 
order 41 rule 23 to decide the points 
raised therein and to write a judgment 
according to law. Costs here and 
hitherto will abide the event. . 

Appeal allowed. 


(2) [19061 A.W.N. 86. 
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Walsh, J. 

Jwala Prasad —Petitioner. 


King Emperor —Opposite Party. 

Criminal Ref. No. 265 of 1923, Deci¬ 
ded on 21st May 1923 from the refer¬ 
ence by the Dt. Magistrate, Agra, 
D/-26th April 1923. 

U.P. Excise Act (1910), S. 84 ( c)-Sale in 
presence of one partner—Liability of the other 
partner—Master and servant—Partner and 
partner—No difference. 

Two excise licensees .1, and T. who were 
partners m a country liquor shop license had 
l*en convicted under S. 64 (o) of the U. P. 
BMise Aot 1910 of committing a breach of the 
conditions of the lioense by selling liquor oul 

SSEM* h °r and al8 ° ^ 8e ”‘«8 

w1» i : e Tu ted liquor. T. was present at the shop 
offeiloea ^re detected. J. the 
X Present end there was 

KeSSf T lhat hB knew an y thin B “bout the 
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Held: that J's. conviction was right, he 
being equally guilty as T. (24 B. 423 and 9 A 
L J. 288 Ref..) The real test so far ae agency .e 
concerned is not the nature of the act but the 
nature of the business. The nature of the act 
jg the test which decides the criminality. 1 he 
law of partnership is merely a breach of the 
law of agency just like the law of master and 
servant, and for this purpose two partners 
stand to one another in the same relation as 

. ^eironf I r. 101, O. *1 


The parties were nnf represented. y 

The folioroi ng is t h e referr r n<J, order 
passed by the District Magistrate of 

Agra:— 

Two excise licensees who are part¬ 
ners in a country liquor shop license 
have been convicted under S. 64 (c) 
of the U. P. Excise Act, 1910 of com- 
mitting a breach of the conditions of 
the license by selling liquor out of the 
prescribed hours and also by selling 
adulterated liquor, One of the part¬ 
ners Tika Ram was present at tb« 
shop when these offences were de¬ 
tected. Tt is admitted that Jwala 
Prasad the other licensee was not 
present and there is no suggestion 
that he knew anything about the 
irregular sales. The Deputy Magis¬ 
trate has convicted Jwala Prasad on 
the strength of the ruling of the 
Hon’ble High Court, Babu Lai v. King 
Emperor (1). It has been argued 
before me that that ruling establishes 
only the liability of a master for the 
act of his servant, and that it does 
not follow that one partner is liable 
for the acts of the other partner. I 
do not accept this contention. It 
seems to me that one partner must be 
held to be liable for the acts of the 
other partner The second point 
however, urged before me in revision 
appears to he valid. The important 
point in the ruling quoted which fol¬ 
lowed the case of Queen Empress v. 
Tayab AH (2) was that in order to 
establish the offence under the section 
of the Opium Act it was not neoessary 
to prove intention, mens rea or know¬ 
ledge, and that the mere aot oonsti-i 
tuted the offence. In the present case 
S. 64 (c) of the U. P. Excise Ao$ 
makes it an offence if any one being 
the holder of a license wilfully does or 
omits to do anything in breach of 


t 


(1) [1912] 34 All. 379—9 A.L.J. 288— 
13 Cr.LJ. 282—U I.C. 666. 

(2) [1900] 24 Bom. 423-2 Bom.L.R. 52. 
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any of tho conditions of the license. 
The use of the word “wilfully” ap¬ 
pears to me to make it clear that in 
order to establish this offence it is 
necessary to prove intention or know¬ 
ledge. and on the facts found by the 
Deputy Magistrate there is no such 
proof against Jwala Prasad. I there¬ 
fore forward the record for the order 
of the Hon’He High Court with the 
recommendation that the conviction 
of Jwala Prasad be set aside. 

Walsh, J —I do not agree with the 
District Magistrate, mens rea has 
nothing to do with it. It is quite 
true that the section requires a Wilful 
breach of the condition. A man may 
accidently commit a breach. For 
example if a man’s watch was five 
minutes slow and he sold liquor two 
minutes to eight by his own time and 
it turned out to be two minutes past 
eight by the right time, that would 
not be a wilful breach. But a sale is 
a sale, and I have not the slightest 
doubt that the servant intended to 
sell the liquor and to take the money 
for it, and if he pocketed the money 
and refused to hand it over to his 
master and said that it was an ac¬ 
cidental sale and not a wilful sale 
and therefore the money did not 
belong to the master but to the 
servant, the master would have been 
very angry. The real test so for as 
agency is concerned is not the nature 
of the act but the nature of the busi¬ 
ness. The nature of the act is the 
test which decides the criminality. If 
the sale is wilful or the breach of the 
licence is wilful, then the servant has 
committed an offence. But the ques¬ 
tion still remains whether his master 
is liable, and in all these quasi-Civil 
transactions which are really ques¬ 
tions of contract, the view has al¬ 
ways been held that the legislature 
intended th t the maxim making the 
superior answerable should apply to 
sales which are carried through in 
breach of the conditions of the 
licence by a man whom the master 
has put in the shop for the purpose 
of selling on his behalf and for his 
profit and therefore if the man who 
actually took the money and trans¬ 
ferred the liquor to the purchaser had 
been a servant, Jwala would have 


been answerable as his master. The 
law of partnership is merely a breach 
of the law of agency just like the 
law of master and servant, and for 
this purpose two partners stand to 
one another in the same relation as 
master and servant. 

This was a wilful breach of the 
license. It was committed by Tika 
Ram as agent for Jwala the other 
partner, and in my opinion that 
makes Jwala equally liable and the 
Magistrate was right. I see no 
reason to interfere and I direct the 
record to be returned to the District 
Magistrate. I may add that I agree 
with both the cases which have been 
cited, namely Queen Empress v. Tayab 
Alt (2) and Bubu Ld v. Kimj Empe¬ 
ror (1). It is hard on Jwala if he was 
on bad terms with Tika Ram and 
objected to this class of illicit deal¬ 
ing, but if he can prove that, he can 
press for the recovery of his fine 
from Tika Ram 1 think in the taking 
of the partnership accounts. Let the 
record be returned. 

Reference answered in negative. 
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Ryves. J. 

Khairuddin ant! others —Plaintiffs— 
Appellants. 

v. 

Sahu Gulab Das and another — 
Defendants—Respondents. 

S. A. No. 243 of 1922, Decided on 
1st June 1923 from the Addl Dt. J., 
Moradabad, D/- 16th November 1921. 

Agra Tenancy Act % S. 2G7~Scope . 

Where the suit was for a declaration under 
S. 95 (a) and the real object of this suit was to 
nave a declaration against both the Zemindar 
and th* son o* tbe tenant who wa9 recorded as 
such that the plaintifls were the occupancy 
tenants of the holding. 

Held: Such a suit can only be brought in a 
Court of Revenue. [P. 103, C. 11 

S. Razo Ali —for Appellants. 

Bhagwati Shan leer and Durga Pra - 
sa/l— for Respondents. 

Judgment.—Shamsi was the occu¬ 
pancy tenant of the land in dispute. 
He died leaving four sons Sher Khan t 
Zainuddin, Baz Khan and Khairuddin. 
The plaintiffs are Khairuddin and the 
four sons of Zainuddin who is dead 
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is also dead. These plaintiffs brought 
this suit in the Revenue Court at 
Moradabad against Sher Khan and 
the Zamindar. The suit purported to 
be one under S 95 (a) of the Agra 
Tenancy Act. In their plaint after 
reciting the above facts they stated 
that on the death of Shamsi his four 
sons jointly cultivated the land but 
the name of Sher Khan alone was 
entered in the revenue papers because 
he was the eldest son and was the 
head of the family. The plaintiffs 
assert that they are in possession of 
the land as heirs of Shamsi but that 
inasmuch as the zemindar does not 
admit that they are tenants the suit 
was brought for a declaration under 
S- 95 (a) of the Agra Tenancy Act. 

The Assistant Collector before whom 
the case came held that the suit was 
triable by a Civil Court and dismissed 
it On appeal the learned Additional 
District Judge of Moradabad has 
upheld this view. The plaintiffs come 
here in second appeal and the only 
point taken is that the suit was one 
exclusively triable by the Revenue 
Court, and my attention has been 
drawn to the cases of R i • '^hnr l a 
Rai v. Tinsi Ahiram (l). B iljit v. 

Mahital (2) and •/ uann th v. Bal 'an' 

Singh (3). It seems to me from a 
perusal of the plaint itself that the 
real object of this suit was to have a 
declaration against both the zemindar 
and Sher Khan that the plaintiffs were 
the occupancy tenants of the holding. 

Such a suit it seems to me can only be 
brought in a Court of revenue, having 
regard to the S. 167 of the Agra 
Tenancy Act. I therefore allow this 
appeal, set aside the decree of the 
Court below and direct that the plaint 
be returned through the learned 
District Judge to the trial Court to 
restore to its original number and to 
dispose of it according to law. Costs 
including in this Court fees on the 
higher scale will abide the result. 

Appeal allowed. 


l(M 


(1) fi£l 4 l 36 A11 - 48-11 A.L.J. 

/oV 28 ? 7® 1 J -°- 858 - 

(2) tl9r9] 4l All. 203-17" AX. J.~ 
60—49 1.0.118. 

(3) [1922] All. 372 -44 All. 692— 
20-AX. J.-570-68 1X3. 247. 


KaNHaiya Lal, J. 

Kamlapat Duheij and others- 
Plaintiffs—Appellants. 

V. 

Ram. $aj and others —Defendants 
Respondents. 

S. A. No. 289 of 1922 Decided' on 
11th June 1923 against the decree of 
the Sub. J., Gorakhpur, D/- 28tn 
November 1921. 

Easement—Constructing cattle troughs on 
another'* land—12 years user . 

Where the plaintiffs claimed to be the owners 
or a plot and complained that the defendants 
had without any right constructed certain 
cattle troughs and fixed certain pegs for tying 
the cattle over a portion of the said land in the 
month of Bhad^n preceding the suit, but the 
lower Courts found that the land in question 
belonged to the plaintiffs but tie cattle trough* 
had been in existence for more than 12 years 
prior to the suit. 

Held: that the plaintiffs were not entitled to 
have those troughs removed though the pro¬ 
prietary title of the plaintiffs to the land in 
dispute would remain unaffected, 16 B. 338 
Dist. (P. 101,0.1.1 

.V. P. A'sthana and K. Vcrma—iox 
Appellants. 

Haribans Sahui —for Respondents. 

Judgment.—The dispute in this 
appeal relates to plot No. 584/2 Khasra 
measuring 3 biswas 18 dhurs and 
situated in the village Mahnlia. The 
plaintiffs claim to be the owners of 
that plot and complain that the defen¬ 
dants had without any rigt.t construc¬ 
ted certain cattle troughs and fixed 
certain pees for tying cattle over a 
portion of the said land in the month 
of Bhalon preceding the suit. The 
defendants on the other hand assert 
that the cattle troughs and pegs in 
question stand on their own land and 
have been in existence for more than 
12 years prior to the suit. The 
Courts below found that the land 
in question belonged to the plaintiffs 
but the cattle troughs had been in 
existence for more than 12 years prior 
to the suit They dismissed the suit 
of the plaintiffs as barred by time. 

The learned Counsel for the plain¬ 
tiffs appellants relies on the decision 
in Framji Oursetji\ v. Gocu'dns 
Madhowji (1) and oontends that suoh 


ID 11892116'Bom. 338. 
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temporary user, even if it is of a 
long standing, can give the defendants 
no right, to continue to occupy the 
and; but the user here is not of a 
emporary character. A place for 
the tying of cattle is one of the neces¬ 
sary adjuncts of an agriculturist’s 
occupation and residence in the vill¬ 
age. The cattle troughs in question 
are situated close to the house of the 
defendants and as the dt fendant’s 
have been allowed to use the land and 
to maintain the cattle troughs for 
more than 12 years without obstruc¬ 
tion, the plaintiffs are not entitled to 
have those troughs removed. The 
troughs do not however occupy the 
whole land and no question of adverse 
possession can therefore arise. 

The appeal is dismissed except in so 
far that the proprietary title of the 
plaintiffs to the land in dispute will 
remain unaffected. The parties will 
under the circumstances bear their 
own costs of this ('ourt. 

'Appeal allowed in part. 


* 1924 ALLAHABAD 104 

Walsh and Kanhaiya L*l, J.T. 

Mahomed Iftikhar-TTIIah — Judg¬ 
ment-debtor— Appellant. 

v. 

Banke LaI —Decree-holder — Res¬ 
pondent 

Ex. F. A No. 303 of 1922, Decided 
on 14th May 1923 from the Sub. J., 
Moradabad, 1 >/-13th May, 1922. 

Civil P. C .. 0. 34 Rr. 2, 4, 10—Personal liabi¬ 
lity to pay costs does not exist before - final 
decree. 

Where no final decree has been passed, it 
is not open to the mortgagee decree-holder to 
apply for recovery of costs from the person of 
the judgment-debtor 40 A. 109 and 48 I. C. 329, 
Ref. 17 A L. .1. 582, Dist. 

K. N. Katju and .If. N. Raina —for 
Appel lant. 

F. L Ban erjee— for Respondent. 

Kanhaiya, Lal, J:— This appeal 
arises out of an application made by 
the decree-holder respondent for the 
recovery of certain costs awarded to 
him by an appellate decree of this 
Court from the person of the judg¬ 
ment-debtors. It appears that the 
decree-holder obtained a preliminary 
decree for the sale of certain property 
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against the present judgment-debtor 
and other persons which provided 
that in the case of non-payment of 
the decretal money, including the 
costs awarded by the trial Court, the 
mortgaged property was to he sold. 
From that decree some of the heirs of 
the original mortgagor appealed to 
this Court. Their appeal was unsuc¬ 
cessful. and was di°mis«ed excepting 
so far that the time for the payment 
of the money was extended; and the 
decree-holder respondent was awarded 
his costs as against them. The effect 
of the dismissal of the appeal with 
the modification mentioned above 
was that the decree of the trial Court 
as amended, merged into the decree 
of this Court, and until it was made 
final it could not be executed against 
the mortgaged property. The decree- 
holder sought in the present proceed¬ 
ings to recover the costs awarded to 
him by the decree of the appellate 
Court, but Order 34 rule 10 of 
the Code o f Civil Procedure provides 
that in finally adjusting the amount 
to be paid to a mortgagee in case of 
a foreclosure or sale or redemption, 
the Court shall, unless the conduct of 
the mortgagee has been such as to 
disentitle him to costs, add to the 
mortgage money such costs of the 
suit as have been properly incurred 
by him since the decree for foreclo¬ 
sure or sale or redemption up to the 
time of actual payment. It is open to a 
Court of appeal to direct that such 
costs as it may award against the 
unsuccessful appellant may be recove¬ 
rable from him personally, but if 
there is not such express direction 
the costs are as a matter of ordinary 
practice sanctioned by Order 34 rules 
2,4 and 10 of the Code of Civil Proce¬ 
dure to be added to the mortgage 
money and are in the first instance 
recoverable from the mortgaged pro¬ 
perty after the decree is made final. 
That view has been recognised in 
the case of Dambar Singh v. Kahjan 
Singh (1) and Mirza Strlilit/ Husain 
Khan v Ml Ummatul Fatima (2) the 
Court below has relied on the decision 
in the case of Amina Bibi v. Rama 

(1) [1918]40 All. 109—15 A. L. J. 

914—43 I. C. 557. 

(2) [1918] 48 I. C. 329. 
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Shundar ll'sra (3) but in that case the 
decree sought to be executed was a final 
decree in a mortgage suit, which P™‘ 
vided for the extension uf the time tor 
payment by the mortgagor for another 
six months from the date thereof and 
went on to direct the appellant to pay 
the respondents a certain sum ot 
money. A final decree stands how¬ 
ever on a different footing from a 
preliminary decree for sale A pre¬ 
liminary decree is supposed to direct 
the taking of accounts of what would 
be due on the mortgage including the 
costs of the suit in the manner pro¬ 
vided by Order 34 rules 2,4 and 10 of 
the Code of Civil Procedure A final 
decree is intended to give the result 
of the account, as it would stand on 
the date of that decree, showing the 
money due on the mortgage including 
the costs recoverable from the mort 
gaged property, and if that final 
decree cantains a separate direction 
for the payment of costs by a certain 
party to another, the situation be¬ 
comes entirely different. In that par¬ 
ticular case the costs in question were 
the costs of an unsuccessful appeal 
brought in the High Court by one 
only of several mortgagors against 
. the final decree. In the present case 
no final decree has yet been prepared. 
The preliminary decree merely direct¬ 
ed the taking of accounts and the 
payment of a certain sum of money 
including costs within a certain pe¬ 
riod, with a proviso that if* the said 
amount was not so paid, the mortgaged 
property shall be liable to be sold. 
That decree merged in the appellate 
decree of this Court. The latter is the 
only decren capable of being made 
final; and the two deorees must be read 
together in order to determine the 
rights of the parties and the remedies 
at present available to them. We do 
not at any moment suggest that the 
right of the decree-holder to recover 
th“ costs from the person of the then 
unsuccessful appellants is altogether 
excluded. The -remedy of the decree- 
holder at the present stage is to get a 
final deoree prepared, showing the 
money due on the mortgage inclusive 
of the costs of the suit and the costs 

(3) [1919] 41 All. 473-17 A. L. J 
582-50 1.0. 730. 
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incurred subsequent to the prelimi¬ 
nary decree for sale and when such a 
decree has been obtained he can 

execu e the decree against the mort¬ 
gaged property and then pu sue s»ch 
remedy as may be available to him, 
after the mortgaged property has been 
sold for the recover of the rest ot 
the money due to huu on acce nt ot 
the decree. In that view of the 
matter this appeal must be allowed 
and the order of the Court below set 
aside, the result being that the appli¬ 
cation of the dec-ee-holde- will stand 
dismissed with costs he-e and > itner- 
to including in this Court fees on the 

higher scale. .. . 

Appeal allowed . 
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Walsh and Kanhaiya Lal, JJ. 

(Bet)) Mahalakshmi Bai and another 
Decree-holder—Appellants. 

v. 

Chau ihari Badan Singh and another - 
Surety-Petitioners—Respondents. 

Ex. F. A. No. 309 of 1922, Decided on 
23rd May 1921 from the Sub. J., Main- 
puri, D/-24th April 1922. 

Civil P. Cm S. 145-Enforcement of secu¬ 
rity is not limited to personal liability. 

The object of this section is to provide that 
where a person has become liable as a suiety 
for the performance of a decree or order under 
the section for a party for whose benefit a secu¬ 
rity has been given may enforce the security by 
executing the decree or order against the sure¬ 
ty in the same manner as if the surety had 
been a party to the decree or order and was 
directed by the decroe or order to perform the 
obligation undertaken by him. In the clause 
•• to the extent to which he has rendered him¬ 
self liable 11 the word “ personally * was added 
by the present Code of Civil Procedure, but by 
the additiou of that it could hardly have been 
intended to limit the enforcement of the securi¬ 
ty to a personal liability, for forms 2, 3 and 4 of 
the appendix G appended to the Code of Civil 
Procedure provide for the hypothecation of 
property to secure the performance of the obli¬ 
gation undertaken by the surety The perso¬ 
nal or individual liability of the surety under 
the security bond may not, always, be as ex¬ 
tensive as that of the judgment debtor, and the 
objeot of the above provision dearly is to limit 
the enforcement to the extent provided for by 
the security bond. 

Where the seourity bond did not purport to 
have been exeouted in favour of the deoree 
holder and contained an undertaking given 
to an appellate Court which granted the Btay 
of execution aubjeot to the production of such 
seourity. 
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Held : such a bond can be enforced by the 
Court in the same way as a decree 38 AH. 327 
anH 42 All. 158 Foil. 39 All. 225 Dist. 

[P. 106. C. 2 and P, 107 C. I) 

K. N. Katju and L. P. Zulshi —for 
Appellants. 

Kumuda Prasad and Gajadhar Pra 
sad— for Respondents. 

Kanhaiya Lai, J. —This is an appeal 
from an order refusing to enforce a 
security bond, filed under Order 41 
rule 5, C. P. C-, by an execution pro¬ 
ceeding. In the course of an appeal 
pending in this Court an order for the 
stay of execution of a decree for 
costs was obtained by the judgment 
debtor pending the decision of that 
appeal and a security bond executed 
by him and his surety Chaudhri 
Badan Singh was filed whereby the 
latter agreed to stand surity for 
Rs. 15,000 and hypothecated certain 
property for the payment of the same 
in case the money which may be 
found due under the decree was not 
realised from the judgment debtor. 
The security bond stated. “We the 
executants willingly give security for 
Rs 15,000 and after hypothecating 
the property specified below agree 
that jf the appellate Court affirms the 
decree of the Court of first instance, 
then I, Rao Narsingh Rao, will duly 
carry out the decree of the appellate 
Court and whatever costs may be 
allowed under the said decree on ac¬ 
count of the costs of the trial Court 
and of the appellate Court shall be 
paid by me (Rao Narsingh Rao) with 
interest irrespective of the above 
mentioned security for Rs. 15,000. If 
Rao Narsingh Rao does not do so- 
then the sum which may be due un¬ 
der the decree may be realised from 
the hypothecated property of the 
executants.” 

The Court below has found that no 
personal liability was undertaken by 
the surety under the above deed and 
that the only remedy of the decree- 
holder was to enforce the mortgage 
security by a separate suit for sale. 
S. 145 C. P. C. provides that where 
any person has become liable as a 
surety for the performance of any 
decree or any part thereof or for the 
restitution of any property taken in 
execution of a decree or for the pay¬ 
ment of any money or for the fulfil¬ 
ment of any condition imposed in 


any suit or proceeding, the decree or 
order may be executed against him 
to the extent to which he has rendered 
himself personally liable in the man¬ 
ner provided for the execution of dec¬ 
rees, and such person shall, for the 
purposes of the appeal, be deemed a 
party within the meaning of S. 47. 
The object of this section is to pro¬ 
vide that where a person has became 
liable as a surety for the performance 
of a decree or for any of the purposes 
above specified, the party for whose 
benefit the security has been given 
may enforce the security by execut¬ 
ing the decree or order against the 
surety in the same manner as if the 
surety had been a party to the decree 
or order and was directed by the dec¬ 
ree or order to perform the obligation 
undertaken by him. S. 253 of the old 
Code of Civil Procedure was limited 
to cases where a security bond was 
filed for the performance of a decree 
and authorised the enforcement there¬ 
of against the surety to the extent to 
which he had rendered himself liable 
in the same manner as a decree could 
be executed against the defendant. 
In the clause “ to the extent to which 
he has rendered himself liable" the 
word “ personally ’’ was added by the 
present Code of Civil Procedure, but 
by the addition of that word it could 
hardly have been intended to limit 
the enforcement of the security to a 
personal liability, for forms 2, 3 and 
4 of appendix G appended to the Code 
of Civil Procedure provide for the 
hypothecation of property to secure 
the performance of the obligation 
undertaken by the surety. The per¬ 
sonal or individual liability of the 
surety under the security bond may 
not, always, be as extensive as that 
of the judgment debtor, and the ob¬ 
ject of the above provision clearly is 
to limit the enforcement to the extent 
provided for by the security bond. 
Beyond a statement that the surety 
willingly gave security Rs. 15,000, 
there was nothing in the terms of the 
present bond to indicate that he under¬ 
took a personal liability. On the 
other hand there was a clear indica¬ 
tion that the money which may be 
found due on the decree passed in 
appeal would be realizable in the first 
instance from the judgment debtofr 
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and that if the judgment debtor did 
not pay the same, it would be recover¬ 
able from the property hypothecated 
by the surety. There was no personal 
covenent by the surety to pay the 
same in case the hypothecated pro¬ 
perty was found to be insufficient 
The only question for consideration 
in these circumstances is whether 
S. 145 C. P- C. is applicable and whe¬ 
ther the security bond can be enforced 
by an application for the execution of 
the decree. The security bond does 
not purport to have been executed in 
favour of the decree holder. It con¬ 
tains an undertaking given to an 
appellate Court which granted the 
stay of execution subject to the pro¬ 
duction of such security, and as held 
in the case of Janki Kuer v. Sarup Rani 
(1) such a bond can be enforced by the 
pourt below in the same way as a dec¬ 
ree- In the case of Mukta Prasad v. 
Mahaileo Prasad (2 a similar view was 
taken. In the case of Raj Raghubar 
Singh v. Jai Tndra Bahadur Singh (3) 
their Lordships of the Privy Council 
allowed the security bond to be en¬ 
forced in somewhat similar circum¬ 
stances against the hypothecated 
property without a separate suit for 
sale. 


The Court below refers to the deci¬ 
sion in the case of Amir v. Mahadei 
“rasa/], (4) but in that case the equity 
0 redemption in the hypothecatec 
property had passed from the surety 
to a third person who could not be 
treated for the purposes of S. 145 
g. P. G. as a party to the decree and 
asrainst whom the security could nol 
have been enforced except by a sepa- 

<S,, e 8U a fo , r sale - In the case of 

ram?(K\ Un a A r - La ! y - Bajpai Jaina 
r Wan (5) and m the case of Subra 

martian Chettiar v. Rajarajeswar Sethu. 


(1) [18H5] 17 All. 99—1895 A.V 

(,) JffiSaic.m 327 ~ 14 A - 

(3) Iom 41158 ~ 22 °- a 21 

A T L v J '„ 682 ~ 38 M.L.J. 302- 

m f J C. 550~(pfc^ Om L ' R 52 

38 L C 3 33 AlL 225 ~ 15 J- 7 
S) 914.^ 31 3 ° CaL 106 °-' C.W 


pathi, (6) security bonds hypothecating 
immoveable property as security for 
the due performance of a decree have 
been allowed to be enforced by execu¬ 
tion without a separate suit being 
considered necessary. Where the 
equity of redemption is still held by 
the surety, the surety is the primary 
person from whom the amount of 
security can be recovered, and S. 145 
C. P. C. is intended to enable the en¬ 
forcement of such security. The 
appeal is therefore allowed with costs 
in this Court on the higher scale and 
the order of the Court below set aside 
and the case is remanded to that 
Court with a direction to reinstate it 
under its original number and to pro¬ 
ceed with the disposal of the matter 
in accordance with law. 

Appeal allowed. 

(6) [19'7] 41 Mad. 327— 6 L.W. 76t’— 
1917 M.W.N. 872-34 M.L.J. 84— 
43 I. C. 187. 
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Daniels, j. 

Prashadi Lal —Defendant—Appel¬ 
lant. 


v. 


Thalcur Laiq Singh —Plaintiff— 

Respondent. 


S. A. No. 446 of 1922, Decided on 
29th June, *923, from the decree of 
the Sub. J., Budaun. 

Civil P . C., 0, 94 R. 1 - Puisne mort¬ 
gagee not joined in a suit for tale—Suit should 
not be dismissed. 


The object of order 34 rule 1 is to prevent 
multiplicity of suits and to secure that no 
injury is done to the rights of any party 
through his Dot being impleaded. The pro¬ 
vision is expressly made subject to other pro¬ 
visions of the Code which include O. 1 R. 9, 
and it has been laid down many times that 
where it is possible for the Court to do justice 
as between the parties before it, it should do 
so and should not make order 34 rule 1 a 

i g n r n n Un A o l 0r T , dismis8ing the entire suit. 45 B. 
1009; 1922 Pat. 651, Ref. 35 A. 484 Dies, 


[P. 108, C. 2] 

Panna Lal— for Appellant. 

P . L. Banerjee —for Respondent. 

Daniels, J: —This appeal arises out 
of a suit brought by the plaintiff 
Thakur Laiq Singh for sale of the 
mortgaged property on the basis of 
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his mortgage. The mortgage was 
executed by Sumer Singh the original 
owner of the property as far back as 
the 1st .Tune i904. Sumer Singh sub¬ 
sequently sold his equity of redemp¬ 
tion. The defendant appellant Par- 
shadi Lai brought a pre-emption suit 
on the basis of this sale and was 
successful. He is therefore the 
owner of the property subject to the 
plaintiff’s mortgage. He himself sub¬ 
sequently on 22nd October 1908. exe¬ 
cuted a mortgage in favour of one 
Ram Prasad who is not before the 
Court. The sole question for decision 
in this appeal is whether the whole 
suit should hare been dismissed on 
account of th« plaintiff’s failure to 
implead Ram Prasad. 

Both Courts have relied on this rul¬ 
ing in Alam Singh v.G"kul Singh (1). 
That was a case in which the plaintiff 
mortgagee omitted to implead a sub¬ 
sequent mortgagee who held a mort* 
gage of part only of the mortgaged 
property. The Court held that it was 
not necessary to dismiss the entire 
suit but gave a decree against that 
portion of the property which was 
not covered by the subsequent mort- 
gage.The trial Court considered that 
it necessarily followed from this rul¬ 
ing that if the subsequent mortgage 
covered the entire property the entire 
suit must be dismissed. In the ap¬ 
pellate Court the plaintiff relied on 
the principle that Order 34 rule 1, 
which directs that all persons having 
an interest in the mortgaged property 
must be joined as parties, is subject 
to Order 1 rule 9 which says that no 
suit shall be dismissed merely on the 
ground of non-joinder of parties. If 
therefore relief could be given to 
the plaintiff without prejudicing the 
right of Ram Prasad who had rot 
joined. Order 34 rule 1 did not neces¬ 
sarily stand in the way of such re¬ 
lief being granted. The learned 
judge considered that if this object 
could be effected in one way it could 
also be effected in another according 
to the circumstances of the particular 
case. In the case cited it was effect¬ 
ed by passing a decree for-sale of 
part of the mortgage only. In the 

(1) [1913] 35 All 484—11 A.L.J* 
749—21 1.C. 271. 


present case, in order that the rights 
of Ram Prasad should not be pre¬ 
judiced, the plaintiff offered to giye 
up his priority and to accept a decree 
subject to the mortgage in favour of 
Ram Prasad which should be treated 
as having preference over his uwn. 
The learned Judge of the Court be¬ 
low has passed a decree in these terms. 

The decree under appeal does full 
justice as between the parties to the 
suit. The appellant is in no way pre¬ 
judiced by it. He was bound to pay 
the plaintiff’s mortgage. He was 
bound also to pay the mortgage in 
favour of Ram Prasad. So far 
as he is concerned the respective pri¬ 
ority as between these two mort¬ 
gagees is a matter of comparative 
indifference. He has in fact tried 
to take advantage of the technical 
ground of nonjoinder of Ram Prasad 
in order to escape liability for paying 
the plaintiff’s mortgage altogether. 
Unless the provisions of law very 
clearly require it this conteniion 
ought not, on ground of justice and 
equity, to be accepted. 

In my opinion the reasoning of the 
Court below is sound. The object of 
Order 34 rule 1 is to prevent multi¬ 
plicity of suits and to secure that no 
injury is done to the rights of any 
party through his not being implead¬ 
ed. The provision is expressly made 
subject to other provisions of the 
Code which include Order 1 rule 9, 
and it has been laid down many times 
that where it is possible for the 
Court to do justice a« between the 
parties before it, it should do so and 
should not make order 34 rule 1 a 
ground for dismissing the entire suit. 
The Bombay High Court recently in 
the case of Shiimbai Raj nr am v Shid- 
dhestoar (2) refused to allow a redemp¬ 
tion suit to be dismissed altogether 
because certain heirs of the original 
mortgagees had not been joined. But 
the case which is most directly paral¬ 
lel to that before me is that of Sital 
Prasad v. Aslio Singh (3). The facts 
of that case were exactly on all 
fours. The plaintiff was suing on his 


(2) [1921] 45 Bom. 1009-23 Bom- 
L. R. 405-61 I. C. 590. 

(3) 1922 Pat. 651—2 Pat. 175— 
69 I. C. 677. 
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morteage and had failed to implead 
a subsequent mortgagee. The con¬ 
tention was, as here, that the entire 
suit should be dismissed in conse¬ 
quence. The Court went further 
than it is necessary to do in this case 
and held that a decree could be pass¬ 
ed in favour of the plaintiff without 
making ar.y condition as to tne 
absen^defendants, on the ground that 
the decree could not in any case be 
allowed to operate to tne prejudice of 
the subsequent mortgagee who 
was no party to it- In the present 
case the decree passed by the Court 
below does substantial justice between 
the parties and in my opinion the 
provisions of Order 34 rule L which 
must be read subject to those of Order 
1 rule 9 do not have the edect ot 
rendering is illegal. I accordingly dis- 
miss the appeal with costs including 
in this Court fees on the hi'her scale. 

Appeal dismissed. 
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ryves and Daniels, JJ. 

Jhuri Koeri — Appellant. 

v. 
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Bijai Singh ana others- Respondents. 

S. A. No. 453 of 1922, Decided on 
8th May 1923 from the Dt. J., Benares 
D/~ 2ith November, 1921. 

Hindu Law— Widow — Execution Sale oj 
entire estate against, is equivalent to private 
alienatim. 

Au execution sale against a widow which 
purports to p*ss toe eutire estate stands on the 
same footing as a voluntary alionatiou by her. 
45 U. 105: 1023 Pat. 122 Foil. 10 C, 085 P.C, aud 
1 C ftl . 133 P. U. Foil. IP HO C 2J 

Huribuns Saliai —for Appellant. 

Iqbal Ahmad—(or Kespondents. 

Daniels, J.-Jhari Koeri the plaintiff 
appellant in this case is the auction 
purchaser of a fixed-rate holding. Tne 
holding originally belonged to one 
Babu Lai and was inherited by his 
wife Mt. Chaurasi. Me. Chaurasi was 
in possession of another holding, 
either a fixed rate or occupancy hold¬ 
ing, probabiy the latter, which she 
had also inherited from her husband. 
A decree for arrears of rent against 
this latter holding was obtained 
against her. Instead of taking eject¬ 
ment proceedings upder S. 57(a) and 
61 of tne Tenancy Act the land holder 
put t» sale, the fixed-rate holding now 


in dispute, which was already mort¬ 
gaged to him, and it was purchased 
by the plaintiff under two saie certi¬ 
ficates dated the 21st June 1909 and 
24th November 1910. The plaintiff 
obtained possession of the noiding. 

Mt. Chaurasi died about two > ears 
before the suit and on her death the 
defendants, who are remote rever¬ 
sioners of Babu Lai, managed to get 
possession of the bolding, thereby 
ousting the plaintiff . The defendants 
set up title to the holding on the 
strength of having obtained a relin¬ 
quishment from a son of one of the 
daughters of Babu Lai. As it appears 
that there were daughters of Babu 
Lai in existence who were nearer 
heirs, the defendants’ title is not 
assisted by this relinquishment, and 
both Courts have found that they 
have no title. The Courts have dif¬ 
fered as to whether the plaintiff is 
entitled to recover possession from 
them- Tlie main point in dispute was 
whether the plaintiff purchased 
merely the life interest of Mt. Chau¬ 
rasi. The trial Court held that in 
eitner case the plaintiff's title was 
good against all tne world except the 
immediate reversionary heirs, and the 
defendants having no title the plain¬ 
tiff' was entitled to get back posses¬ 
sion. The lower appellate Court 
considered that as the decree for 
arrears of rent was passed against 
Mt. Chaurasi tne plaintiff’s purchase 
could only be of her life interest. It 
further held that as the defendants 
were in possession it did not matter 
whether they had a good title or not 
unless the plaintiff could prove that 
he purchased tne entire interest in the 
holding, oeing of opinion that the 
plaintiff’s purchase was of Mt. Chau- 
rasi's life interest only the learned 
judge allowed the appeal and dismis¬ 
sed the suit. 

The question therefore for decision 
in tins appeal is what was tne nature 
of t le interest which the plaintiff 
obtained by bis auction purchase in 
19U-9iO and whether he has a 
subsisting interest sufficient to entitle 
him to recover the property from the 
defendants who are in possession 
without any right whatever, 

It was laid down by the Privy 
Council in the oase of Jugul Ktshore 
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▼. Jatenrlro Mohun Tagore (1), that 
whether the whole estate or only the 
right, title and interest of the widow 
passes on an execution sale against 
the widow depends on the nature of 
the suit. If the suit is a personal 
claim against the widow only h*>r 
interest passes, but if the suit is in 
respect of the family estate or upon 
a cause not merely personal against 
her then the whole inheritance passes 
by the execution sale. The decree in 
that particular case was for mesne 
profits. It is contended before us that 
a decree for arrears of rent must 
necessarily be personal whether the 
holding was ancestral or not, and two 
cases are cited in support of the 
argument. The first >s the decision 
in Jibnn Krishna Roy v. Brojo Lai 
Sen (2). The decision in that case 
was that in that particular case a sale 
in execution of a decree for arrears 
of rent passed against a Hindu dau¬ 
ghter passed only her interest, but 
the decision was based on the 
circumstances of the case and the 
provisions of 3. 64 of the Bengal 

Tenancy Act and is not authority for 
the proposition that a decree for ar¬ 
rears of rent must necessarily in all 
cases be treated as a personal liability. 
The second case is a decision of the 
Calcutta High Court in Kristo (7<n>ind 
Majumdar v. Hem Chandar Choulliry 

(3) which laid down that a decree for 
arrears of rent against a daughter in 
possession was a personal decree in 
which only her life interest could be 
sold. No reasons are given for the deci¬ 
sion. The Court considered the case 
concluded by the Privy Council ruling 
in Baijun Donbry v. Brij Bhookun 
Lai (4).' 

An examination of this ruling does 
not support the conclusion which the 
learned Judges drew from it. The 
case was decided on the ground that 
the sale which was held did not pur- 
port to be of anything more than the 

(L) [1884] 10 Cal. 985 - 1 1 I. A. 66— 

4 Sar. 553 ( . C.) 

(2) [1903] 30 Cal. 550-30 I. A. 81 - 

5 Bom. I,. R. 428—7 C. W. N. 425- 
8 Sar. 444 (P C.) 

(3) 1889) 16 Cal. 511. 

(4) 1875] 1 Cal. 133—2 1. A. 215— 
24 W. R. 306-3 Sar. 541— 

3 Suther. 207 (P. C.) 
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widow’s interest, and the earlier cases 
cited by their Lordships in their judg¬ 
ment sufficiently show that it is possi¬ 
ble for a sale under a rent decree 
against a widow to pass the entire 
estate. 

There has been no finding by the 
Courts below as to whether the hold¬ 
ing in respect of which the decree 
was obtained was a fixed-rate or an 
occupancy holding. In either case 
the zemindar might under S. 57 (a) 
of the Tenancy Act have enforced it 
by proceedings in ejectment and had 
he done so the entire tenure would 
have been lost to the family. The 
difference between the two is that if 
the holding was an occupancy holding 
the reversioners could not in any case 
have succeeded to it on Mt. Chaurasi’s 
death unless they shared in the 
cultivation during her lifetime. It 
appears to us however that it is 
unnecessary to enter into this ques¬ 
tion for this reason that it is clear 
from the record that what purported 
to be sold under the decree was the 
entire tenure. If it be assumed that 
the decretal debt was not of a nature 
to support a sale of the entire inte¬ 
rest the purchasers obtained a title 
voidable at the instance of the 
reversioners on the widow’s death. 
Until challenged by them it is a good 
title and cannot he treated as a nullity 
by ail'- trespasser who has succeeded 
in getting possession of the property. 
On this point we agree with the learn¬ 
ed trial judge. 

If authority is necessary we may 
refer to two recent decisions r>f the 
Bombay and Bihar High Court res¬ 
pectively, Sita Ram v. Klidndu (5) 
and Kesko Prasad Singh v. Chandrilca 
Prasad Singn (6). In this respect an 
execution sale against a widow which 
purports to pass the entire estate 
stands on the same footing as a 
voluntary alienation by her. In this 
view we set aside the decree of the 
Court below and restore that of the 
trial Court with costs in all Courts. 

Appeal allowed. 


(5) [1921] 45 bom. 105—22 B"m- 
L. R. 1155—59 I. C. 480. 

(6) [1923] Pat- 122-2 Pat. 217— 
3 P. L. T. 797- 68 I. C. 394. 
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ryves and Daniels, JJ. 

Sit la Prasad and others —Plain¬ 

tiffs-Appellants. 

v 

.\ft. Chameli Balm a n d others — 
Defendants —Respondents. 

S. A. No. 478 of 1912, Decided on 
29th May 1923 from the Sub. J., 
Jaunpur,, D/-30th November 1911. 

Hindu Law—Joint family—Alienation by 
father—Sons cannot recover. 

Hindu sons can not recover joint family 
proporty which hag been sold in execution of 
» mortgage decree against their father with¬ 
out showing that the mortgage debt was for 
illegal or immoral purposes. 14 Cal, 524 
and 42 All. 58 1922 All. 310 48 Cal. 

41 FoU (P 111, C 2) 

Kumuda Prasad —for Appellants. 

N. Upadhia— for Respondents. 


Daniels, J.—The question in this 
appeal is whether Hindu sons can 
recover joint family property which 
has been sold in execution of a mort¬ 
gage decree against their father with¬ 
out showing that the mortgage debt 
was for illegal or immoral purposes. 
The mortgage was executed by the 
common ancestor Parmeshar Dayal 
ip 1908. A suit was brought for 
sale on th*> basis of the mortgage and 
a final decree obtained on the 29th of 
August 1917. The sale took place on 
the 20th of January 1917 and was con¬ 
firmed shortly after the institution of 

the present suit The auctic-i pur- 
chaser was a stranger to the suit. 
1 he suit was filed on 2nd April 1919 
u th ® s - ons and grandsons of Parme¬ 
shar Dayal for a declaration that the 
sale was not binding on them on the 
ground that the mortgage debt was 
incurr d without any legal neces- 


The Court below has dismissed t 
suit on the rule laid down by S 

Sura J Bunsi Koer 
Stn ° h < l > that where joi 

ancestral property has passed out 

^rn f K“y undera sale in ex 

d ebt g j£ debt6e for the f athei 
QeDls * his sons cannot recover th 

Property without s^owing thL tl 

I.A. 88 

4 C.L.R. 22b—4 Sar. 1 (P.C.) 


debts were contracted for immoral 
purposes and that the purchasers had 
notice that they were so contracted”, 
and further that the purchasers at an 
execution sale, being strangers to tne 
suit, if they have not notice that the 
debts were so contracted, are not 
bound to make enquiry beyond what 
appears on the face of the pro¬ 
ceedings. 

The appellants’ contention is that 
this rule has been modified by the 
decision in Sahu Ram Cham Ira v. 
Bhup Singh (2) and that it now only 
holds good when the father is dead at 
the time of the proceedings. In this 
case Parmeshar Dayal is still alive. 
The case is however exactly covered 
by the decision in the case of Sri pat 
Singh v. Prolyot Kumar (3). This 
was also a c se in which property 
was sold under a decree on a mort¬ 
gage passed against the father to 
which the sons were not mace parties. 
It also resembles the present case in 
that »he father was alive at the time 
of suit. The case was governed by 
Mitakshara Law and the question for 
decision was whether the entire joint 
family property passed by the sale 
or only the interest of the father. 
The law was thus laid down by 
the Lord Chancellor : “The property 
in question was joint property gov¬ 
erned by the Mitakshara law. By 
that law a judgment against the 
father of the family cannot be execut¬ 
ed against the whole of the Mitak¬ 
shara prope ty if the debt in respect 
of which the judgment has been 
obtained was a debt incurred for il¬ 
legal or immoral purposes. In every 
other event it is open to the execu¬ 
tion creditor to sell the whole of the 
estate in satisfaction of the judgment 

(2) [1917] 39 All. 437— 44~lTA7l26 — 

21 C.W N. 698-1 P.L.W. 557- 
la A. L J 437—19 Bom. L. R 
498-26 C.L.J. 1—33 M.L.J. 14- 
(1917) M.W.N. 439—22 M.L.T. 
22-6 L.W. 213-39 I.C. 280 

(3) [1917] 44 Cal. 524 -44 1. if* l- 

32 M.L.J. 133—13A.L.J. 147— 
(1917) M.W.N. 193-21 C.W.N. 
442-25 C. L J. 220 -21 M. L. T. 
222—19 Bom. L. R. 290—39 I.C. 
252 (P.C.) 
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obtained against the father alone". 
In face of this clear and recent pro¬ 
nouncement of their Lordships which 
exactly covers the facts of the present 
case it is useless to enter into 
speculations as to the inferences 
which may be drawn from the decision 
in Sahu Ram Clianlra's case The 
decision just quoted is on all fours 
with the facts before us ; the decision 
in Sahu Ram Chau ra's case is not. 
The sa ne view has been taken in a 
number of cases of simple money 
decrees, in several of which Sri pat 
Singh v Pro lyot Kumar (-5) has been 
relied on. Such cases are; 

1. Dalip Nurain Singh v. Parmaoti 
Bibi (4); 2. Mohan LaI v. Bala Prasa I 
(5); 3. Madliusu Ian Dan v. Iswari Dayi 
Debi (6). It is impossible to dis¬ 
tinguish these cases on the ground 
that they were cases of simple money 
decrees for the simple reason that 
the Privy Council c»se on which they 
relied was like the present case, a 
case of a mortgage decree. 

For these reasons we are of opinion 
that the decree of the Court bel w is 
correct and we accordingly dismiss 
the appeal with costs, including in 
this Court foes on the higher scale. 

Appeal iltsmissed. 

(4) 11920] 42 All. 58-17 A. L. J. 982. 

(5) 19’2 All. 310-44 All. 649— 

69 1. C. 754. 

(6) [1921] 48 Cal. 341—24 C. W. N. 

949—61 I. C. 20- 


possession of certain sites in the 
town of Najibabad on the gro md that 
the transfer of these s tes to the 
transferees was illegal, the allegation 
being that the transferors were the 
raiyats of the plaintiffs who were the 
za nindars of the village. The main 
defence was that the defendants 
vendors were not the raiyats of the 
plaintitfs but were entitled as of right 
to dispose of the sites of their houses 
as they chose, and that the plaintiffs’ 
suit was barred by twelve years’ 
limitation Both Courts have found 
that the muhalla of Zabtiganj which 
is now a part of the town of N ijiba- 
bad be onged to the plaintiffs predeces¬ 
sors and that the plaintitfs therefore 
must be considered to be the zunin- 
dars; but both Courts have also found 
that the so-called raiyats are not 
tenants of the plaintitfs and piy them 
no rent and that they hive exercised 
full proprietary rights over their 
houses and have transferred them 
freely as of right. They have accor¬ 
dingly dismissed the suit. 

The plaintiffs in appeal really urge 
two points:— 

(1) that it having been found that 
they are the zumindirs, according to 
the well-known rule which applies to 
agricultural vill iges, the tenanfs 
have not ordinarily the rights to 
transfer4he sites of their houses, and 

(2) that in this case the evidence is 
not -uffr-'ie it to enable the Court to 
find a cmuom in favour of the tenants. 
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ryves and Daniels, JJ. 

Sahu Govina' Prasad and others— 
Plaintitfs—Appellants. 

v. 

Kunlun and others— Defendants— 
Respondents. 

S. A. N o. 1062 of 1922, Decided on 
5th March, 1923, from the Sub. J., 
Moradabad, D/-7th April 1922. 

Landlord and Tenant—Transfer of house 
sites in towns by tenants valid. 

The presumptions which obtain in agricul¬ 
tural villages have no application to towns, 
and the occupiers of houses can freely tran«- 
fer the sites as of right. [P. 112 C. 2] 

Ajudh.a Nath (for S. N Sen )—for 
Appellants. 

Oulzari Lai —for Respondents. 

Ryves, J. —This appeal arises out of 
a suit brought by the plaintiffs for 


It is proved that muhalla Zabtaganj 
whatever it was originally, his for 
more than fifty years formed part of 
the town of Najibabad a id fr -m 1866 
has been under the control of the 
Municipal Board. It has been laid 
dawn in this Court that the presumy- 
tions which obtain in agricultural 
villages have no application to towns. 
We find that on the evidence on the 
record it was open to the Courts 
below to come to the c nclusion t • 
which they have, as to the right of 
the occupiers of houses ta deal 
with sites, and we hink tnere can be 
no doubt as to the correctness of this 
decision The appeal fails and is 
dismissed with costs. 

Appeal dismissed. 
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rtYVES and Daniels, JJ. 

Mahomed Zain Khan and others— 

plaintiffs—Appellants. 

V 

Mural Hasson Khan an I another— 

Defendants—Respondents. 

S. A. No. 4S7 of 1922, (connected 
with S. A. 500 of 1922) Decided on 1st 
June 1923, from the decree of the Addl. 
Dt. J., Cawnpore, D/-4th January 1922 

Mahomedan Law— Waqf — Reservation of 
life interest to settlor and his wife is valid. 

In the case of a waqf during the lifetime of 
. the settlor and his wife the amount to be spent 
on charitable and pious purposes was left 
entirely to their discretion, both as to the sum 
to be expended and as to the purposes for 
which it was to be spent. They were to spend 
as much of the profits as they deemed proper 
on charitable and pious purposes recognised 
by Mahomedan Law and the remainder for 
their support and no one was to have the right 
> to call them to account. After their death 
the objects of the wakf were carefully specified 
and were proper objects, and the mutwalli 
was directly bound to spend the money on 
those objects. 

Held, that the waqf was valid, 1 Fulton 345 
Foil. 36 B. 214 and 17 C, 498 (P C.) Cons. 

[P 114. C 1 & 21 

K. IV. Katju —for Appellants. 

Iqbal Ahmad and Raza Ali—lox 
Respondents. 

Judgment.—The question for deci¬ 
sion in these two connected appeals 
is as to the validity of a deed of wakf 
* executed by Abdul Ali Khan and his 
wife on 26th March 1909. Abdul Ali 
Khan died on the 7th May 1917 and 
his wife shortly afterwards, and the 
present suit was brought by his bro¬ 
ther Mohammad Ali Khan claiming 
possession of his legal share of the 
property as his heir under Moham- 
madan Law. Mohammad Ali Khan 
has died during the pendency of the 
proceedings and the appellants are 
his legal representatives. The parties 
to the suit are Sunnis. Mohammad 
Ali Khan in his plaint denied that any 
wakf was ever dedicated and urged 
further that if there was a wakf it was 
fictitious and illusory. That a wakf- 
nama was ex cuted has never been 
)\ seriously disputed. The trial Court, 
however, treated it as a wakf which 
. would not really take effeot until after 
the deaths of Abdul Ali Khan and his 
wife. It accordingly treated it as 
1924 A/15&16 


valid only to the extent of one third 
of the property covered by it and 
decreed the suit as to the remainder. 
The learned Additional District Judge 
however, has upheld the wakf as valid 
and dismissed the suit. His findings are. 

(1) That the dedication was substan¬ 
tial and real. 

(2) That the dedication of the corpus 
was absolute and immediate ; 

(3) That the reservation of a life 
interest in the income, even if it were 
the entire income, which it is not, 
limited to the life of the two settlors, 
does not render the wakf illusory and 
testament iry. 

The third finding is one of law. 
The first two findings are findings of 
fact, except in so far as the reality of 
the dedication may be a matter of 
legal inference from the facts found. 
The points which are taken in this 
Court are two: (1) That the wakf was 
invalid for want of delivery of posses¬ 
sion, and (2) That the settlor and his 
wife retained complete control over 
the income during their joint lives and 
that this renders the wakf illusory 
and invalid either altogether, or in 
the alternativ , as held by the trial 
Court, for the period of their lives. 

The only ground on which the wakf 
is assailed under the first head is that 
no application for mutation of names 
was made by Abdul Ali Khan, though 
he lived for 8 years after the execu¬ 
tion of the deed of wakf. On the 
other hand it is proved that under the 
deed of wakf he appointed himself as 
first mutwalli and expressly declared 
that he was holding the property 
henceforth as mutwalli and not as 
owner. This according to the accep¬ 
ted rule of Mohammedan Law, is suffi¬ 
cient, and it was so held by this Court 
in Abdul Jalil Khan v. Obedullah Khan 
(1). This ground of attack, therefore 
fails. 

As regards the seoond plea the 
suggestion that the wakf can be trea¬ 
ted as a testamentary wakf may be 
rejeoted at the outset. A will is a 
document which may be cancelled by 
the testator at any time up to his • 
death and only comes into operation 
at the latter event. Here there 


(1) [19211 43 All. 416—19 A.L.J. 
227-62 I.C. 725. 
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was an irrevocable dedication of the 
corpus of the property from the date 
of the deed. The piovisions of the 
deed which are relied on as shewing 
that the dedica’ion was illusory are 
set out in the judgment of the trial 
Court They amount to this that du¬ 
ring the lifetime of the settlor and his 
wife the amount to be spent on chari¬ 
table and pious purposes was left 
entirely to their discretion both as to 
the sum to be expended and as to the 
purposes for which ir was to he spent. 
They were to spend as much of the 
profits as they deemed proper on chari¬ 
table and pious purposes recognised 
by Mohamedan law and the remain¬ 
der for their support and no one was 
to have the right to •'all them to 
account. This state of things was, 
however, confined entirely to the life¬ 
time of Abdul Ali Khan and his wife. 
It is not disputed that after their 
death the objects of the wakf were 
carefully specified and were proper 
objects, and that the mutwali was di¬ 
rectly bound to spend the money r> n 
those objects. The question is there¬ 
fore. substantially that as stated by 
the learned Additional Judge, namely, 
whether the reservation practically 
amounti g to a life interest in the 
income as distinct from the corpus is 
sufficient to invalidate the walcf. This 
question was first raised in the case of 
Jaun Bebee v. .46 lollah Barber (2) 
in the year L838. In that case five 
questions were referred to the Moulvis 
for decision. The first question was. 

“ Whether according to Mohamedan 
Law an endowment to charitable uses 
is valid, when qualified by a reserva¬ 
tion of the rents and profits to the 
donor himself during his life? ’ 

The Moulvies alluded to the differ¬ 
ence of opinion between the Imam 
Mohammad and the Imam Abu Yusuf 
on this point and agreed that the 
opinions of most of the learned upheld 
the view of Abu Yusuf who considered 
the wakf legal. Judgment was given 
accordingly. The same view was 
taken by the Bombay High Court in 
the case of Cassawally Jairabhai v. 
Currimbhoy Ebrahim (3). It was sug- 

(2) 18-ts] 1 Fulton 345. 

(3) 1912] 36 Bom. 214-43 Bom. 
L.R. 717—12 I.C. 225. 


gested that Jaun Bibee’s case had been 
dissented from in the Full Bench case 
of Biicani Mia v. Su'c Lai Pol<!a r ( 4 ) 
but this is not the case. The judg¬ 
ment was cited at some length by 
Ghose J. (pp. 185-186) and also by 
Trevelyan J. (p. 223 of the report) 
and was distinguished from the case 
before them, but neither of the Judges 
pronounced it to be incorrect. 

The appellants have also referred 
to the P-ivy Council ruling in Maho- 
me i Ahsanullah Chow Hrnj v. Amar- 
chan Kuniu( 5). This ruling is in no 
way contrary to the view taken by 
the Court below. The test laid down 
by tiie Pri-y Council for the validity 
of the endowti ent was that there 
must be a substantial dedication of 
the property to charitable uses at some 
lime or oilier. Their Lordships also 
quote with approval t <e opinion of 
Kemp .3. in an earli«*r case that the mere 
charge upon the profits of the estate 
of certain items which must in the 
course of time necessarily cease, being 
confined to one family, and which 
after the lapse will leave the whole 
property intact for the original pur¬ 
poses for which the endowment was 
made does not render the endowment 
invalid under the Mabomedan Law. 

In this case there was admittedly 
an ultimate dedication of the entire 
property to religious and charitable 
uses. The weight of authority is 
entirely in favour of the validity of 
the wakf. We accordingly dismiss r 
both the appeals with costs including 
in tnis Court fees on the higher scale. 

A ppeals ilis misseil 

(4) 1893] 20 Cal. 116 (F-B.). 

(5) 189c] 17 Cal. 498-P I.A. 28- 
5 Sar. 476 (P.C.) 
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Ryves and Daniels, JJ. 

Adhar Singh an I another —Plain¬ 
tiffs—Apptllaiits. 

r. 

Babu Bam Manohar Singh and an¬ 
other— Defendants—Respondents. J 

S. A. No. 585 of 1922, Decided on 7th 
May 1923, from the Dt. J.. Benares, 
D/-26th January 1922. 


in 
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Hindu Law- Widox—Swrrender-Promsion 
for maintenance, does not vitiate. 

A gift of an estate by a widow in possession, 
in favour of tho next reversioner, which 

nod 58 C. 100 P.O. Foil. [P-1 16 c * l > 


Iijbal Ahtnil —for Appellancs. 

5 /V. S*a and Harnandan Prasad— 
for Respondents. 

Daniels, J.—The point for decision 
in this appeal is whether a gift of an 
estate by a widow in possession in 
favour of the next reversioner, which 
operates as an acceleration of the 
estace to the Utter, is vitiated by its 
containing a provision for the main¬ 
tenance of the widow. In this case 
Mt. Sumera Kunwar was in posses¬ 
sion of the estate of her husband 
Rameshar Singh as a Hindu widow. 
On the 22nd April 1909 she made a 
gift of the entire estate to the sole 
surviving daughter Mt. Ramkali 
Kunwar. Mt Ramkali obtained pos¬ 
session and after her death the estate 
has been taken possession of by her 
two sons, the respondents. The 
original plaintiff Jai Mangal Singh, 
now represented by his sons was the 
son of another daughter of Rameshar 
Singh who was dead at the time of 
the gift to VIt. Ram Kali. The suc¬ 
cession having opened on the death 
of the latter lie claims his one-third 
share in tho property as reversioner 
jointly with the defendants. His 
claim was decreed by the trial Court 
which found that the deed in favour 
of Mt. Ram Kali operated as au 
acceleration and that on her death 
the plaintifs and the defendants were 
jointly entitled. The deed was at¬ 
tacked in both the Courts below on 
thTee grounds. 

(1) That Mt. Parbati Kunwar was 
alive at the time of the gift. 

(2) That the entire property was 
not included in the deed of gift. 

(3) That the deed contained it pro¬ 
vision for the maintenance of Mt. 
Sumera. 


The trial judge rejected all the three 
objections. The learned Distriot 
Judge agreed with him ou the first 
two points but held that the provi¬ 
sion for maintenance vitiated the 
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deed and that Mt. Sumera being still 
alive the succession would only open 
on her death. It may be noted here 
that it has never been contended 
that the provision for maintenance 
was in any way excessive. The ar¬ 
gument is that the mere fact of a 
provision for maintenance being made 
operates to prevent there being a 
surrender of the entire estate and 
ipso fa~lo invalidates the deed. 

The matter appears to us to be 
settled by two recent decisions of the 
Privy Council. The principle 'hat an 
acceleration to be valid mu be of 
the entire estate was laid du rn by 
their Lordships of the Privy Council 
in Rangasami Gounlen v. Nachiappa 
Gounlen (1). The lower Court fol¬ 
lowing a decision of the Bombay 
High Court has held that any pro¬ 
vision for maintenance is inconsis¬ 
tent with this principle. The Privy 
Council has however itself laid down 
that this is not the case. In B'lagioat 
Koer v. Dh'tnu'cdhari Prasad Singh (2) 
an agreement by the widow re¬ 
nouncing the estate and accepting 
maintenance for her life was held 
to operate as a valid surrender and 
to come within the rule laid down in 
Ranjasami's case (l). The same view 
was taken in the case of Surreskirar 
Missir v. .1 (nhoshrani Misrain (3) 
where the widow surrendered tho 
estate to the nevt reversioner, but 
the reversioner at the same time con¬ 
veyed a small portion of it back to 
the widow as a provision for her 
maintenance. The former decision 
was relied on by the Madras High 
Court in the Full Be.idi Ruling in 


(1) [l >19] 12 Mad. 52 s—46 I.A 72— 
26 M.L.T. 5 —;J6 M.L.J. 493— 

17 A.L.J. 536—29 C.L.J. 539— 
2L Bom L R. 610 —2 < C.W.tf. 777- 
(1919) M.W.N. 262—L0 L.W. 105- 
50 I.C. 498 ( >.0.) 

(2) [192«.} 47 Cal. 466-46 I.A. 259- 
3 M.LJ. 513-17 A.L.J. -1036— 
(1919) M.W.tf. 860-1 P.L.T. 1- 
53 I.C. 347 (?.C.) 

(3) [19’0] 48 Cal. 100—47 1.4. 233— 
39 M L J. 16t-(1920) M.W.N. 472- 

18 A.L.J, 1069-12 L.W. 461— 
28 M.L.T. 154—25 C.W.N. 194— 
57 I.C. 325 (P.C.) 
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Angamuthu Chetti v. Varut/iarajulu 
Chetti (4), in which they also hare 
held that a reasonable provision for 
the widow’s maintenance does not 
affect the validity of surrender by her 
husband's death to the nearest rever¬ 
sioner. Even apart from authority 
this is we think a reasonable view to 
take. The widow so long as she is 
alive is entitled to be fed and clothed 
and some provision for her support 
must be made by the persons in pos¬ 
session of the estate. The matter 
appears to us to be concluded by the 
Privy Council rulings to which we 
have already referred. We accord¬ 
ingly allow' the appeal, set aside the 
decree of the lower appellate Court 
and restore that of the trial Court 
with costs throughout including in 
this Court fees on the higher scale. 

Appeal allowed. 


(4) [1919] 42 Mad. 854-37 M.L.J. 384- 
(1919) M.W.N. 716—26 M.L.T. 301 
11 L.W. 11—53 I.C. 386 (F.B.) 
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Kanhaiya Lal, J. 

M*. Altafan —Plaintitf—Appellant. 

v. 

Ibragim —Defendant — Respondent. 

S A. No. 611 of 1922, Decided on 
10th July 1923, from a decree of the 
Dt. J., Aligarh, 

(а) Mahomedan Law—Marriage —Impotency 
— Meaning. 

A man may be nominally or temporarily 
potent, due for instance to the use of certain 
medicinal drugs n r other cause; or he may be 
potent as regards some women and not potent 
as regards his wife. [P. 117, C. 2] 

(б) Mahomedan Law — Marriage — Conste¬ 
rnation — Unruptured hymen — Presumption 
is in wife's favour. 

If the hymen is intact (not even lacerated), 
the probabilities, except in the case of females 
below the age of puberty, are very strongly in 
favour of virginity ; and the inference of vir¬ 
ginity becomes almost certain, if the mem¬ 
brane is normal in position and structure and 
its apperture is of small site and uudilatable. 
and if accompanying this condition of the 
hymen, the other signs of virginity are present, 
e.g , the condition of the breasts, the vagina 
and the fourchette. [P. H8, C. 1J 

(c) Civil P. C ., S . 100 — Finding based on 
opinion of expert is not always a finding of fact. 

A finding based on the opinions of experts 
is not necessarily a finding based on facts 
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proved or directly demonstrated. The options 
of experts are relevant but not conclusive as 
to the matters to which they relate • and ' 
where they materially differ their value and 
sufficiency may legitimately form the subject 
of consideration and scrutiny despite the ac- 
ceptance of any of them by one Court or an 

other - [P. 118, C. 1 & 2] 

(d) Mahomedan Law — Marriage.—Disjoint 
tion on the ground of impotency—Procedure. 

An impotent person is defined by the Maho. 
medan Law as one who is unable to have con¬ 
nection with a woman, though he has the 
natural organs ; and a person who is able to 
have connection with an enjoyed woman, but 
not with a virgin, or with some women but 
not with others, whether the disability be by 
reason of disease or weakness, or original con¬ 
stitution, or advanced age, or enchantment, ii 
still to be accounted impotent with respect to 
her with whom he cannot have connection, 
(Baillie’s Mahomedan Law Vol. I p. 347 Ref.) 
The Mahommedau Law provides that where 
such is the case and a woman brings her hus¬ 
band before a Judge, and sues him. demanding 
a separation on the ground of impotency, and 
the fact whether the woman is an enjoyed 
woman or a virgin is disputed, the case is to 
be adjourned for a year, and if after the expiry 
of that year the woman should allege that she 
is still a virgin, an inspection by women is to 
be orderea, aud if they should declare her to be 
an enjoyed woman, the word of her husband is 
to be taken with his oath ; but if they should 
declare her to be a virgin, her word as to non¬ 
intercourse i9 to be received without oath. The 
intention obviously is that if such a claim is 
brought by a wife and is contested, an oppor¬ 
tunity should be given to the husband to show 
that the charge against him is unfounded or 
that the alleged incapacity i9 removeable ; and 
the woman should be required to appear again 
after a year before the judge in order to esta¬ 
blish her claim to the relief she asks for. (Ibid 
p. 348). If the husband should consummate 
the marriage in the interval, the petition of the \ 
wife requires to be dismissed after the lapse of 
the period fixed by the judge. If he however, 
fail in his marital obligation, the wife is enti¬ 
tled to a divorce (Ameer Ali s Mahommedan 
Law Vol. II p, 598 ani Tyabji‘s Mahomedan 
Law Vol. II p. 251 Ref. See al9o 21 13. 77.) But 
the wife must allow full access to her husband 
at all reasonable times whether she is living 
in the house of her parents or elsewhere during 
the year. (P. 118, C. 2 & P. 119, 0. 1) 

M. A Aziz —for Appellant. 

Iqbal Ahmed and Panna Lal — for 
Respondent. 

Kanhai>a Lal, J.—This and the 
connected appeal arise out of a suit 
brought by the husband for the resti¬ 
tution of conjugal rights and another 
brought by his wife for the annul¬ 
ment of her marriage with him. They ^ 
were married on the 15th May 1914 
when the woman was 13 years old and 
the husband about 3 or 4 years older. 
The woman lived in the house of her 
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husband for about 6 years ; but owing 
to subsequent differences she came 
away from his house and has been 
living with her parents since Her 
allegation is that her husband was 

impotent and that she came to know 

of that fact after her marriage. A 
certain amount of medical evidence 
wa« examined on either side. On a 
consideration of that evidence the 
Court of first instance came to the 
conclusion that the husband was im¬ 
potent and that that fact was not 
known to the wife when she was 
married. The lower appellate Court, 
however, thought that the medical 
evidence produced by the husband 
was entitled to a greater weight; and 
it decreed the claim brought by the 
husband for conjugal rights and dis¬ 
missed that brought by the wife for 
the annulment of the marriage 

The medical evidence, adduced by 
the woman, consisted of two lady 
doctors, one of whom, Miss Massey, 
is an Assistant Surgeon in charge of 
the Dufferin Hospital at Aligarh. 
Her statement was that she examined 
the girl on the 13th July 1921 and she 
thought that she was a virgin, as her 
hymen was intact. She admitted that 
the presence of the hymen was not a 
conclusive proof of virginity in every 
case but she explained that the hymen 
of this woman was complete and not 
torn in any way and that there were 
a no symptoms, such as exist in rare 
cases, where in spite of co-habitation 
the hymen remains unaffected. The 
other lady doctor, who was examined, 
was Miss Bakhsh in charge of the 
Singhara Hospital at Hathras. She 
stated that she examined the woman 


on the 8th August 1921 and that in 
her opinion she was a virgin and has 
had no sexual intercourse with any 
man. She examined other parts of 
her body and found that the other 
symptoms noticeable were consistent 
with that opinion. On behalf of the 
plaintiff Major Barber, at one time 
Civil Surgeon of Aligarh, was exa¬ 
mined. He testified to his having 
examined the husband on the 15th 
v June 1921 and deposed that he found 
no physical or mental defects in him, 
his genital organs perfectly formed, 
and his general health good; and he 
thought that he was capable of sexual 
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intercourse. Lieut. Mathews, who 
succeeded as Civil Surgeon of Ali¬ 
garh, examined the husband on the 
18th July 1921 ar.d stated that he was 
not incapacitated by any mental or 
physical disease from having sexual 
intercourse, that he found no malfor¬ 
mation in his male organ and that in 
his opinion he was normally capable 
of performing the sexual act He 
further said that the husband had a 
partial erection before him. Lt. Col. 
Ilias, another Civil Surgeon of Ali¬ 
garh, stated that he examined the 
husband on the 8th September 1921 
and found that he was potent and 
quite fit for sexual intercourse. He 
further said that, no disease or defor¬ 
mity was found in his male organ, 
that could incapacitate him from 
sexual intercourse, and that the man 
had an erection before him quite 
full. 

Where there is so much conflict in 
medical opinion it is not always easy 
to find which opinion is to be accept¬ 
ed in preference to the other. A man 
may, however, be nominally or tem¬ 
porarily potent, due for instance to 
the use of certain medicinal drugs or 
other cause ; or he may be potent as 
regards some women and not potent 
as regards his wife. The latter fact 
was acknowledged by the medical 
witnesses, and is also recognized by 
the Mahomedan Law. It is material 
in any circumstances to note that ac¬ 
cording to the evidence of the lady 
doctor^, the hymen of Mst. Altafan, 
the wife in question, was intact and 
there were no conditions, such as 
exist in exceptionally rare cases where 
continual cohabitation might exist 
and the hymen may yet remain un¬ 
affected. If the hymen was intact 
and there was nothing to show that 
the physical conditions of the hymen 
were of an abnormal character, very 
strong evidence is needed to rebut the 
presumption which arises from that 
state of things against the consumma¬ 
tion of the marriage by the husband 
in spite of the wife having lived with 
him for about 6 years. 

In Lewis v, Hayward (1) where 
after a co-habitation of fourteen 
years, a woman presented a petition 

(1) 35 L.J., Mat. 105. 
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for a decree of nullity of marriage on 
the ground of the man’s impotence 
and the report of the Inspectors and 
the medical evidence showed that the 
woman was virtjo intacta et aula viro 
and there was no apparent defect or 
malformation in the man and the 
trial Court was satisfied that the 
marriage had never been completely 
consummated but was not satisfied 
that the non-consummation arose 
from the incapacity of the man, it 
was held by tho House of Lords that 
the woman was entitled to a decree 
that the marriage was null and void 
on the ground that the co-habitation 
had been for a much more lengthened 
period than was required to raiso the 
presumption against a husband and 
that the onus was thrown upon the 
husband either of disproving the facts 
or of showing by * lear and satisfac¬ 
tory evidence that the result was at¬ 
tributable to other causes than his 
own impotency. 

If the hymen is intact (not even 
lacerated), 'he probabilities, except in 
the case of females below the age of 
puberty, are accord ng to Lyons, very 
strongly in favour of virginity ; and 
the inference of virginity becomes 
almost certain, if the membrane is 
normal in position and structure and 
its apperture is cf small size and un- 
dilatable, and if accompanying this 
condition of the by men, the other 
signs of virginity are present (Lyon's 
Medical Jurisprudence, sixth Edition 
page 264.) Une of the lady doctors 
examined has referred in her evidence 
to these signs of virginity, including 

I the condition of the breasts, tho vagina 
and the fourcheite. 

There was no allegation that the 
husband has had no access to the 
woman. On the other hand the bus- 
band stated that he has had sexual 
intercourse with her on numerous oc- 
cassions. The condition of the hymen, 
however renders his story wholly im¬ 
probable. 

It is urged on behalf of the husband 
that the finding of the lower appel¬ 
late Court is a finding of fact; and 
however erroneous, it ought not to be 
disturbed; but a finding based on the 
opinions of experts is not necessarily 
a finding based nn facts proved or 
directly demonstrated. It is a finding 


based on an examination and balan¬ 
cing of the opinions and views of ex¬ 
perts or of the impressions produced 
on their minds by what they may 
have seen, heard, or observed, and as 
in the case of some species of evidence 
about custom, the sufficiency of the 
facts observed or of the inferences or 
opinions, formed, can always be exa¬ 
mined to ascertain and determine, 
their intrinsic value. The opinions of 
experts are relevant but not conclu¬ 
sive as to the matters to which they 
relate: and where they materially 
differ as in this instance, their value 
and sufficiency may legitimately form 
the subject of consideration and scru¬ 
tiny despite the acceptance of any of 
of them by one Court or another. 

An impotent person is defined by 
the Mahomrnedan Law as one who is 
unable to have connection with a 
woman, though he has tho natural 
organs ; and a person who is able to 
have connection with an enjoyed 
woman, but not with a virgin, or with 
some women but not with others, 
whether the disability be by reason of 
disease, or weakness, or original con¬ 
stitution, or advanced age, or ench¬ 
antment, is still to be accounted im¬ 
potent with respect to her with whom 
he cannot have connection, (Baillie’s 
Mahomrnedan Law Vol. 1 p. 347), 
The Mahomrnedan Law provides that 
where such is the case and a woman 
brings her husband before a judg', 
and sues him, demanding a separation 
on the ground cf impotency, and the 
fact whether the woman is an enjoyed 
woman or a virgin is disputed, the 
case is to be adjourned for a year, and 
if after the expiry of that year the 
woman should allege that she is still a 
virgin, an inspection by women is to 
be ordered, and if they should declare 
her to be an enjoyed woman, the word 
of her husband is to be taken with 

his oath; but if they should declare 

her to he a virgin, her word as to non¬ 
intercourse is to be received without 
oath. The intention obviously ia 
that if such a claim is brought by a 
wife and is contested, an opportunity 
should be given to the husband to 
show that the charge against him is 
unfounded or that the alleged in¬ 
capacity is removable; and the wo¬ 
man should be required to appear 
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?n order' Jo estaMUh her claim to the 
[hp 18 husban^ shouid ^oonsumate ^ the 

Lartagel" the interval the pet. .on 

"f t", wife retires to be A-m seed 
after the lapse of the period fUed by 
fhe Tul-^e. Tf he. however, fail in ni> 

marital obligation. th **}'*'* 
to a divorce (Ameer All s Mahomme- 
dau Law Vol. II p 593 ini T ; abji 
Mahommedan Law p 3 »l • 

It is contended on behalf of ti® ap¬ 
pellant that the prone lure enjoined by 
the Mihom nelxn Law in resctrd to 
the disposal of such .1 claim is not 
obligatory on the BriM«h Courts , but 
the provision aforesaid is intended to 
operate as a sr.fegu ir i agun«t error 
or a hasty or precipitate annul non to. 
the marriage where a removal of tbe 
complaint or a disproof thereof is 
possible; and like the provisions re- 
lating to the preliminary dmn uvts 
retiuisite to valid ate a claim for the 
enforcement of the pre-emptive rig it. 
it must be treated as an essential 
part of the Mahomm idiu Law. regu 
lating the annulment of marriage. In 
a similar case in which the parties 
were governed bv the Mihonvnedan 
Law (21 Bom. 77) an interlocutory 
order was passe 1, postponing the 
annulment of the mirriage for a year 
in order that the parties might be 
allowed an opportunity of resu rung 
co-habitation during that period, if 
that was possible. 

The right of a wife to claim a 
judicial divorce on the ground of the 
impotency of her husband is contin¬ 
gent on her succeeding to establish 
that she di 1 not know of his impo- 
tency at the time of her marriage and 
that it has not since then been remov¬ 
ed ; but as pointed out by Wilson, the 
divoroe must remain suspended for a 
year after the decree in order that 't 
might be ascertained whether the de¬ 
fect is removable. (Wilson’s Mahom¬ 
medan Law hth Edition p. 145). 

A prima facie case having been made 
out, the wife can be grant® I a decree 
nisi, which can he confirmed after a 
year, in case the husband is found 
to be physically unable to per¬ 
form the marital obligation during 
the interval; but she must allow full 
acoess to her husband at all reason- 


ct u l w Hl|l&<5 - , 1 . __ 

the house of her parents or elsewhere 
but not outside Aligarh. In view of 
the present litigation, it would be 
risky and undesirable to compel her 
to leave the protection of her parents 
and live in the hou-o o. tee plaint Hi 
or his relations. An adjournment ot 
the appeal reallv can serve no pur¬ 
pose, as the final en imry has to be 
made by the Court of nr ; t instance. 

The appeal is, therefore, allowed 
and a decree n>*i p u—ed in favour o 
the plainti.c, Manmnni Altafan, tor 
the annul nent of her m image with 
the defendant Ibrahi u ; but this dec.ee 
will not be made absolute till a year 
from this late, diring which P«iod, 
whether she lives in t ie house ot her 

oarents or elsewiere b it not outside 

Aligarh, she should allow full access 
to the defendant it all reasonable 
vimes to exercise h s marital rig its as 
her husband. If after the expiry ot 
the said periol she satisies the Court 
that the husband continues to be im¬ 
potent and physically unable to per¬ 
form bis iia-inal obligation, she will 
be entitle Ito have this decree made 
absolute. But if she fails to do so, the 
decree n»W will In. discharged and toe 
suit will be dismissed. A:i applica¬ 
tion for the above purpose will have 
to be male to i.he Court of fir.se in¬ 
stance. to which the suit will be re- 
minded for disposal in accordance 
with the directions above given. The 
costs here and hitherto will abide tne 
result. 

Appeal alloioe I. 
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iMears, C. J. and Piggott, J. 

Sunti Lai an I another —Judgment- 
debtors—Appellants, 

v. 

Raj .V arain an l another —Decree- 
holders —Respondents. 

P. C. A. No. 6 of 1923, Deoided on 
21st June, 1923. 

Civil P. C., S. 109—Final order—Order of 
remand merely to enquire into details is 
final. 

In exeoution of a mortgage deorse the deoree- 
holder applied to the Court below for the 
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preparation of a decree for unsat sfied balance, 
under 0. 34. R. 6. The judgment-debtors 
objected that the application for a decree 
under 0.34, R. 6 was statute barred. The 
execution Court upheld this contention and 
dismissed the application of the decree-holders. 
On appeal the High Court held that the appli¬ 
cation was within time. The order of the 
Court below was therefore set aside and the 
execution Court was ordered to re-admit the 
application of the decree holders on to its tile 
of pending applications 2 nd to dispose of it 
according to law. 

Held, that it is not certain that the order of 
the High Court might not fairly be described as 
a final order within S. 109. Certificate was 
granted especially since the remand order went 
to the root of the case. 17 All. 112 Foil. 6 A. 
L. J. 786 and 33 All. 391 Dist. 

IP 120 C. 2 & P 121 C. 1] 

M. L. Sandal —for Appellants. 

N. P. Ast/iana—ior Respondents. 

Piggott, J.—This is an application 

for leave to appeal to His Majesty in 
Council against an order of this 
Court, dated the 4th of December 
1922. There arc materials on the 
record quite sufficient to show that 
the value of the subject matter in 
dispute between the parties in the 
proceedings resulting in this Court’s 
order above referred to exceeded 
Rs. 10,000. This Court did not affirm 
the decision of the Court below. What 
is objected to is that the order in 
question is neither a decree nor a 
final order within the meaning of s. 
109 (a) of the Code of Civil Pro¬ 
cedure. On behalf of the applicant 
it is contended that the order in 
question is at any rate a final order 
within the meaning of the clause 
above referred to. Apart from this, 
it is contended that under the circum¬ 
stances the case ought to be certified 
as a fit one for appeal to His Majesty 
in Council, merely on the ground 
that it is an appeal from an order of 
this Court, and any difficulty as to 
whether the order in question was or 
was not a final order could be avoided 
by applying the provisions of S. 109 
(c) above referred to. it is necessary 
to examine the circumstances under 
which this matter came to the Court. 
It was an execution appeal arising out 
of a mortgage decree. The decree 
holders we-e the appellants in this 
Court. They had obtained execution 
of their mortgage decree in a some¬ 
what unusual, but perfectly lawful, 
manner. They had exhausted the 


whole of the property covered by the 
decree, and they alleged that a very 
considerable portion of the decree 
still remained unsatisfied. They appli¬ 
ed to the Court below for the prepara¬ 
tion of a decree covering this unsatis¬ 
fied balance, under the pr )visions of 
Order 34 rule 6 of the Code of Civil 
Procedure. The office report prepar¬ 
ed at the time the application was 
made is on this record. It is to the 
effect that the amount due under the 
decree on the date of the said report, 
namely the 23rd of May 1918, was 
Rs. 32,179-7-b, and that the total 
amount realisad by sale of the mort¬ 
gaged property was only i8.600. We 
do not say that the parties are neces¬ 
sarily hound by these figures. They 
may require further investigation in 
the Court below. We refer to them 
however as showing that prima facie 
che amount of the subject matter in 
dispute was considerably in excess of 
Rs lO.Ot t. The judgment debtors 
objected that the application for a 
decree under Order 34 rule 6 was 
statute barred under the appropriate 
article of the Indian Limitation Act. 
The execution Court upheld this con¬ 
tention and dismissed the application 
of the decree-holders. On appeal, a 
Bench of this Court held that the 
application was within time- The 
order of the Court below was there¬ 
fore set aside and the execution 
Court was ordered to re-adinit the 
application of the decree holders on 
to its tile of pending applications and 
to dispose of it according to law. 
Under thecircumstances this amount¬ 
ed to a direction that a decree under 
Order 34 rule 6 should be prepared, the 
details of which were left for the 
execution Court to settle. It is 
against thi.- order that the judgment 
debtors now desire to appeal to His 
Majesty in Council. 

We have been referred to two cases 
of this Court namely Baijnath Das v. 
Sohan Bibi (1) and Ahmad Husain v. 
Goviml Krishna Narain (2) in which 
leave to appeal to His Majesty in 
Council against an order passed by 

(1) [1909] 31 All. 545—6 A. L. J. 786- 
fi M. L. T- 94—3 I. <J. 967. 

(2) [1911] 33 All. 391—8 A. L. J. 192- 
9 I. C. 932. 
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this Court under Order 41 rule 23 of 
the Code of Civil Procedure was 
refused, on the ground that the order 
sought to be appealed against in each 
case was neither a decree nor a final 
order. Authority on the other side 
is to be found in the case of Mazhar 
Husain v. Ml. Bodha Btbt (3). In that 
case leave to appeal was refused by 
this Court against an order passed 
under the section of the former Civil 
Procedure Code corresponding to 
order 41 rule 23 of the present Code, 
but special leave to appeal was grant¬ 
ed by His Majesty in Council. The 
learned Judges of this Court who 
decided the case °f Baijnath Das v. 
Sohan Bibi (1) distinguished Mazhar 
Husain’s case (3) from the one then 
before them, on the ground that the 
order passed by this Court in Mazhar 
Husains case (3) decided a point 
which went to the very root of the 
case, all the other defences raised 
being of a subordinate character. 

C learly the learned Judges were of 
opinion that, in the case of an order 
of remand by this Court of which it 
could be said that it had determined 
the only really substantial question 
in issue between the parties, the 
precedent set by their Lordships in 
Mazhar Husain’s case (3) ought to be 
followed and leave to appeal granted. 
The present seems to us such a case; 
it is clearly distinguishable from 
either of the two cases above referred 
to in which leave to appeal \> as 
refused. It is only necessary to 
glance at the reports in those two 
cases to see that the facts were 
materially different- In the case now 
before us this Court disposed of one 
substantial objection raised by the 
judgment debtors to the decree holder's 
application. The case was sent back 
to the execution Court because the 
steps which remained to be taken, 
in order that a proper decree under 
order 34 rule 6 might be prepared, 
could more conveniently be taken in 
that Court. We are by no means 
certain that under these circums¬ 
tances the order of this Court might 
not fairly be described as a final order 
within the meaning of that expression 
as used in 3.109 of the Code of Civil 

(3) [1895] 17 All. 112—211.A. 1 (P.C.) 


Procedure. In any case we are 
satisfied that we ought to follow the 
precedence- set in Mazhar Husain s 
case (3) and grant the certificate 
asked for. W e order accordingly. 

Application allowed. 
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Daniels. J. 

Nannhu and others— Defendants— 
Applicants. 

v. 

Roshan Singh — Plaintiff — Res¬ 
pondent. 

Civ. Rev. No. 31 of 1923, Decided on 
20th April 1923, from the Munsitf of 
Shikohabad, D/-8th January. 1923. 

Civil P. C., S. 1 Jo—Order under 0. id R. 
1 —Order admittedly wrong—No revision lies. 

Where the lower Court has applied its mind 
to the question whether sufficient cause under 
Order 23 rule 1 is established, no revision lies 
whether its actual decision is right or wrong, 
19 A. L- J. 4? and 40 A. 612. Foil. 

[P 12 2 C 11 

S. iV. Chauhe—iox Applicants 

N. P. Asthana— for Opposite Party. 

Judgment.— This is an application 
for revision of an order of the learn¬ 
ed Munsif of Shikohabad granting 
permission to withdraw a suit under 
(Jroer 23 rule 1 witi permission io 
file a fresh suit. The application for 
withdrawal was made after a consi¬ 
derable amount of evidence had been 
recorded on both sides. Toe reasons 
given for the application were two. 

(1) The non-joinder of a person who 
is alleged by the defendants to be a 
co-sharer in the holding in dispute to 
be a necessary party. 

(2) The fact that a patwari whom 
the plaintiff wished to produce as a 
rebutting w itness had been won over 
by the other side. 

For these reasons the plaintiff alleg¬ 
ed that the suit v as liable to fail and 
he asked for permission io withdraw 
it as stated above. 

The second rea>on was admittedly 
not a proper reason for allowing 
withdrawal of the suit. The learned 
Munsif however has not acted on this 
reason; he has acted on the first 
reason, saying that in his opinion 
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mi-joinder of parties was a formal 
defect coming within 0 der 23 r *le 
1 and that as the defendants had 
themselves alleged Murlidhar tho 
person in question to be a necessary 
party they were not in a position to 
dispute the point. On the merits I 
consider that the order passed by the 
learned M»nsif was an unfortunate 
order. The formal defect of non¬ 
joinder of Murlidhar might ea-ily 
have been cured by impleading him 
which could be done at a~y time be¬ 
fore the case wa* decided. It is pro¬ 
bable therefore that the r>-al reason for 
the application was the one of which 
the Munsif takes no notice in his 
order. The question which arises in 
this case and which has been argued 
before me is whether under the^e cir¬ 
cumstances any revision lies There is 
ample authority for the proposition 
that this Court has power to revise 
such order? where the lower Court 
has not exercised a judicial discretion 
in passing them. There is equally 
strong unthori'y including the cases 

of Rntan Lalv. Mu 1 id- Hamid Ulla'i (1) 

0 ] d Jhunku La! v. Bisheshar D's (2) 
for the proposition that where the 
lower Court has applied its mir.d to 
the question whether sufficient cause 
under Order 2 rule l is established, 
no revision lies whether its actual 
decision is right or wrong. It is clear 
that the present case comes within 
the latter principle. The Court's 
decision nay have beer wrong-in my 
opinion it was-but the learned Mun¬ 
sif undoubtedly did apph hi* mind to 
the question whether there was a 
formal defect by reason of which the 
suit was liable to fail and came to the 
conclusion that ther was. I must 
then fore hold that no revis on lies 
and I dismiss the present application. 
Under the circumstances I make no 
order as to costs. 

Application dismissed. 


(1) [192’] 19 A.L J. 47-60 I. C. 899. 

(2) [1918] 40 All. 612-16 A .L. J. 
495-46 I. C- 71. 
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KANHAIYA LaL. J. 

l ropa> Dm fin I another —Judg nent- 
debtors—Appellants. 

v. 

Onuri Shan her Prana 7 — De¬ 

cree-holder—Respondent 

K ' A. No 38 of 1 *23, Decided on 
13th .Tune i923, agiinstthe decree of 
the Dt. -T. Benares, D/- 5th October 
1922. 

Civil P. C., Ss, -17 a-id 151 Order a* to costa 
of a commissioner - Prnceedi <gi to execute 
such order i< int a proceeding between part'es 
in executio n— Proper / procedure. 

An order pushed >y the fo-irt in favour of a 
commissioner for the nav nont of coits connect¬ 
ed ith the execution of a comuvssion which 
were recoverable from the nsrties to the suit 
may he enforced hv the Court under t'<e in¬ 
herent Dowers conferred upon it hy S. 131 of 
the Code of Civil Prorelore in such m inner as 
may be thought pror>«r. Any proceedings 
taken in enforcement of such no order is not a 
proceeding between the parties to a suit for 
ti e execution of a decree, withi ; the meaning 
of S. :7. (p. 133. C. 2] 

K. Verm a—f or Appellants. 

K. V. Katin— fo- Respondent 

Judgment.—In a suit for partition a 
preliminary decree was passed ap¬ 
pointing a Commissioner to make a 
partition and to ascertain the debts 
and out landing amounts and the 
capital and sto-k-i’•-trade of a certain 
shop and to t-ke them into account 
in framing his proposals That decree 
was t^e subject matter of an anneal to 
this Court While that appeal was 
pending, the Co lmissioner proceeded 
with his work and found that a sum 
of R*. 10*. settled as parable to him 
for executing the Commission, was 
insufficient in consideration of his 
labour. He therefore, when submit¬ 
ting his accounts and the li«t of the 
properties proposed to be partitioned 
moved the Court to a war! him Rs. 1-00 
as his fee? for the work he had done. 
The Court thereupon ordered that 
Rs. 600 should he naid to him by the 
plaintiffs and Rs. 200 hv the defendant 
and that if the appeal fro n the preli¬ 
minary decree was successful, the 
defendant would be entitled to recover 
the latter sum fro n the plaintiffs- It 
further ordered that a decree for the 
amount should be prepared in favour 
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of the Commissioner against the par¬ 
ties to the suit. This order was pass¬ 
ed on the 22nd of March 1919 ; but no 
decree was actually prepared in pur¬ 
suance of the above order in favour 
of the Commissioner. The plaintiffs 
made default in the payment, except 
of a small portion, of the money. 

The appeal from the preliminary 
decree eventually succeeded and the 
entire claim was ultimately dismissed 
by the Court of first instance on the 
15th of April 1920. In the closing or 
final decree then prepared the direc¬ 
tion of the 22nd of March 1919 regard¬ 
ing the payment of remuneration due 
to the Commissioner by the plaintitis 
was not embodied. Meanwhile the 
plaintiffs obtained an order, adjudi¬ 
cating them insolvents, on the 24th of 
March 1920. They subsequently ob¬ 
tained an order of discharge on the 
26th of January 1921. During the in¬ 
solvency proceeding no mention is 
said to have been made by them of the 
amount which they were liable to pay 
to the Commissioner and in the sche¬ 
dule of proved debts prepared the 
amount due to the Commissioner is 
not stated to have been shown. 

An application has since been made 
by the Commissioner for the execu¬ 
tion of i'ne order of the 22nd March 
1919 by the arrest of the plaintiffs. 
The plaintiffs opposed this application 
on the ground among others that hav¬ 
ing been declared insolvents and dis- 


terta nable u^der S. 47 of t' e Code of 
Civil Procedure. The preliminary 
que>tion for considerat on here is 
whether S. 47 has any application to 
the case. As hasd.eady been point¬ 
ed out there was no decree prepared 
in the case, in fact the person who was 
seeking redress was not even a party 
to the suit in which the order s< ught 
to be executed, was passed The order 
in question was virtually an order 
passed by the Court in favour of one 
of its officers for the pay irent of costs 
connected with the execution of a 
Commission which were recoverable 
from the parties to the suit. An order 
of that character may be enforced by 
the Court under the inherent powers 
conferred i p«n it by S. 151 of the 
Code of Civil Procedure in such man¬ 
ner as .lay be tho ght proper. Any 
pro;eed.ng taken in enforcement of 
such an order is not a proceeding 
between the parties to a su t for tLe 
execuf or- of decree, within the 
me :ning of S 47 of the Code of Civil 
Procedure and the learned District 
Judge was r ght in holding that no 
appeal lay to the Court below and no 
rppeal would s milarly lie here. The 
appeal is therefore dismissed with 
costs. 

Appeal dismiss 
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charged they were not liable to arrest 
in lieu of a debt proveable in the in¬ 
solvency proceeding within the mean¬ 
ing of Ss. - 4 and 44 of the Provincial 
Insolvency Act (Act No 5 of 1920). 
When this ol jection came up for hear¬ 
ing the p aintiffs judgment-debtors 
stated that they were not in a posi¬ 
tion to pay any money at that time 
but would be able to do so after they 
start some business and earn some 
money. The Commissioner agreed to 
allow them time for the payment of 
ttie money due to him. The learned 
Subordinate Judge acceded to the re¬ 
quest of the judgment-debtors for the 
time and allowed them two years to 
pay the money, but at the same time 
he disallowed their objection. The 
judgment-debtors appealed to the Dis¬ 
trict Judge who dismissed 'their ap¬ 
peal, holding that no appeal was en- 


Lindsay and Sulaiman, JJ. 

Mahomed Ali— Defendant—Appel¬ 
lant. 

v. 

Sultan Ahmad and another — 
Plaintiffs—Respondents, 

F. A. Nos. 40 and 50 of 1923, Decid¬ 
ed on 8th June 1923, from the order of 
the Sub.J., Azamgarh, D/ 15th Decem¬ 
ber 1922. 

Wajib-ul-arz—Evidentiary value—Presump* 
tion as to its being a record of custom may be 
rebutted . 

Pnma facie an entry in the wajib-ul-arz is to 
be treated as an entry of a custom, Butthi* 
presumption is liable to be overthrown either 
by external or internal evJdenoo. 16 A. L. Jj 
879 Foil, f [P. 121» O. 3 

A. Sanyal— for Appellant. 

S . N. Sen and U . S. Bajpai— for 
Respondents. 
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Lindsay,J.-Both these appeals arise 
out of suit No. 76 of 1920 instituted 
in the Court of the Munsif of Azam- 
garh by two plaintiffs Sultan Ahmad 
and Iqbal Ahmad. The suit was a 
suit for pre-emption and various par¬ 
ties were impleaded as defendants. 
One of these parties was Sheikh 
Muhammad Ali who was impleaded 
as defendant second party. He is the 
purchaser of the property and he is 
the appellant in F. A. F. O. No. 40 of 
1923. The other sets of defendants 
were Muzaffar Husain the vendor 
first party and two other parties who 
were rival pre-emptors and who had 
instituted separate suits for pre¬ 
emption. 

The Court of first instance held 
that the plaintiffs could not succeed 
as no proof of a custom of pre-emp¬ 
tion was forthcoming. The lower 
appellate Court reversed this decision 
of the Court of first instance and hav¬ 
ing done so remanded the suit for 
disposal on the merits. 

We now have these two appeals, 
one by Sheikh Muhammad Ali the 
purchaser who was impleaded as 
defendant second party, and the 
other, namely, appeal No. 50 
of 1923,by Muhammad Junaid and 
others, who were impleaded, as de¬ 
fendants third party. These last 
were, as we have said, rival pre- 
emptors. 

It seems to us that the question 
which arises for decision in this case 
is covered by authority. It is not to 
be denied that there has been a great 
deal of uncertainty in the law as laid 
down in various decisions of this 
Court but an attempt has been made 
in order to secure consistency and it 
is above all things necessary in 
cases of the present kind to adhere 
as far as possible to the principle of 
stare decisis. 

We have, in this case, after hear¬ 
ing the arguments of the learned 
counsel, determined that the rule of 
law laid down in the judgment report¬ 
ed in 16 A. L. J. 879 shall be follow¬ 
ed in the present case. That rule has 
been applied in another case report¬ 
ed in 21 A. L. J,. 378 and also in 
Matadin Tewari v. Suraj Bali Sintjh (I) 

(1) 1923 All. 5227 


decided by the pre-emption bench on 
the 16th of March last. 

It seems to us that the case is for 
all material purposes on all fours 
with the case reported in l'i A. L. J. 
What do we find?. The plaintiff’s 
rely upon a icajib-ul-arz for proof of the 
custom of premption and the question 
which has to be decided is whether 
this wajibulaiz affords reliable evi¬ 
dence of the existence of a custom. 
It need not be denied that prima 
facie an entry in the xcajibularz is to 
be treated as an entry of a custom. 
That has been laid down again and 
again and has the authority of their 
Lordships of the Judicial Committee 
of the Privy Council. It has however 
always been held that this presump¬ 
tion is liable to be overthrown either 
by external or internal evidence. In 
the present case we find clause (14) of 
the wajibularz which sets out in some 
detail the various things which are to 
happen when a co-sharer in a village 
desires to transfer property either by 
way of an out and out sale or by 
way of conditional sale or by way of 
mere hypothecation. We have a 
scheme by which provision is made 
for pre-emption of sales and also for 
pre-emption in respect of mortgages. 
Then we are met with a clause which 
strikes one as being a peculiar one to 
find in an entry purporting to be an 
entry of a custom. It is laid down 
that in cases where a mortgage has 
been made by a co-sharer and where 
that co-sharer is unwilling to redeem 
the mortgage created by him at the 
time when redemption may besought, 
other co-sharers in a certain order 
may come forward and demand and 
get redemption of the mortgage and 
may take over the property and keep 
it for themselves. We cannot put 
any other interpretation on the 
language of this document. It fol¬ 
lows therefore that here we have a 
clause which provides clearly that 
persons who are strangers to a 
mortgage have a right of redemp¬ 
tion and have a right to reco¬ 
ver the property from the mortgagee 
and hold for themselves after they 
have paid the mortgage. It was a 
clause of this kind which attracted at¬ 
tention ir the case decided in 16 A. 
L. J. 879. This was one reason why in 
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that case it was held that the recital 
in the wajibularz should not be treat¬ 
ed as a recital of custom. Another 
peculiar feature of the wajibularz in 
this case is the provision which it 
makes to regulate the sums which 
may be demanded when property is 
either mortgaged or sold. So far as 
we understand the provisions relat¬ 
ing to this matter, it is laid down that 
when property is sold outright the 
price is to be regulated on the basis 
of l p- c. of the profits. In a case 
where the transfer is by way of mort¬ 
gage, the sum to be advanced by way 
of mortgage is to be based upon a 
calculation of S annas per cent on 
the profits. 

This is indeed a remarkable provi¬ 
sion to be found in a record which 
purports to be a record of custom. It 
is in our opinion quite impossible 
that matters of this kind should form 
the subject of custom and it is pre¬ 
posterous to say that any custom 
which the law will recognize can 
grow up which prescribes for all 
time the prices at which immovable 
property in villages in these Pro¬ 
vinces is to be sold. If there were 
no other ground a custom of this 
kind would bo condemned at once on 
the ground that it is unreasonable. 

Wo find therefore a close analogy 
between the facts of the present case 
and the facts of the case in 16 A.L.J. 
879 and following the principle of 
stare decisis we have come to the con¬ 
clusion that no custom has been 
established in this case. We hold 
therefore that the decision of the 
first Court was right and that the 
decision of the lower appellate Court 
is wrong. It follows therefore that 
these two appeals, Nos. 40 and 50 of 
1923 must be allowed and the order of 
the Court of first instance restored. 
The appellants in both the cases now 
before us are entitled to their costs 
including in this Court fees, if any, 
on the higher scale. 

Appeals allowed. 
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Daniels, J. 

Rabi Pratab Narain Singh —De¬ 
fendant—Appellant. 

v 

Ram Prasad Bharathi —Plaintiff— 
Respondent. 

Civ. Rev. No. ^4 of 19'3, Decided 
on 19th June, 1923, from the order of 
the Small Cause Court, Deoria, 
D/-I5th November, 1922. 

Agra Tenancy Act, S. 30—Landlord going 
to grove himself and taking mangoes—Suit 
lies in Small Cause Court and not Revenue 
Court, 

A suit brought by plaintift grove holder on 
the allegation that the defendant Zemindar 
being entitled to one-fourth of the fruits of 
the grove wrongfully appropriated one-half of 
the fruits is cognizable by Small Cause 
Court. 

The verb ‘to exact’ implies something 
which the tenant has been compelled to pay 
against his will and does not apply to a case 
in which the landlord has gone to the grove 
and gathered the produce for himself. 

[P125.C2P 126, Cl) 

Haribans Sahai —for Appellant. 

N. Upadhya— for Respondent. 

Daniels, J.—Th s application raises 
a question of jurisdiction. The plain¬ 
tiff is a grove holder and the defend¬ 
ant the zamindar. The suit was 
brought on the allegation that the 
defendant being entitled to one-fourth 
of the fruits of the grove had wrong¬ 
fully appropriated one-half of the 
fruits. The suit was filed in the 
Small Cause Court claiming the value 
of the fruits wrongfully appropriated. 
The defence was that the suit was 
cognisable only by the Revenue 
Court, being a suit contemplated by 
S. 36 of the Tenancy Act and that 
therefore the jurisdiction of the Civil 
Court was ousted by S. 167 of the 
same Act. S. 36 covers the claims 
by a tenant from whom any sum or 
produce had been exacted by i is land¬ 
lord in excess of the amount reco¬ 
verable from him as an arrear of rent. 
The learned Judge of the Court below 
framed an issue on the question of 
jurisdiction but omitted to decide it. 
The plaintiff's answer to the objec¬ 
tion however is- that the verb “to 
exact" implies something whioh the 
tenant has been compelled to pay 
against his will and does not appy 
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to a case in which the landlord has 
k one to the grove and gathered the 
produce for himself. It is not disput¬ 
ed that the produce of a grove which 
the grove holder is liable to render to 
the zamindar comes within the defini¬ 
tion of rent, this having been held in 
more than one case e. rj Raj'iubir Rni 
v. Ma I ho (11. T^e dictionary mean¬ 
ing of the verb “to exact’’ is in ac¬ 
cordance with the interpretation plac¬ 
ed on it by the respondent. The 
pri nary moaning as given in Mur¬ 
ray's Oxford Dictionary is “to dem ind 
and enforce payment of.” It dops 
not cover the direct appropriation of 
pro luce on the spot. I have been 
referred to an old decision in Gtir- 
reeboolah Ruramani'k v. Fu’ceer Mah¬ 
omet Khilon (2) in which the same 
view was taken. I have l'ttie doubt 
that the intention of the fra ners of 
the Tenancy Act was to include such 
a case as the present within the 
jurisdiction of the Revenue Court, 
and if S. 36 as franed does not cover 
it, it is merely because the possibility 
of such a case was not thought of at 
the time when the section was draft¬ 
ed. I must however interpret the 
section as it stands. 

In the course of th • argument an 
alternative plea has been put forward 
to the eifect that the suit was ex dud * 
ed from the jurisdiction of the 3 nail 
Cause Court by Article 35 III) or 
Article (4 >A) ofthese o.nd schedule 
to the Provincial 3 nail Cause Court 
Act. This plea is an after-thoug t 
and was not taken in the g-ounds of 
revision. More- ver a f t r rea li ig the 
plaint T do not find that the *lle a- 
tions made therein cleady amount to 
a criminal o,fence. The revision 
therefore fails an 1 I accordingly dis¬ 
miss it with costs. 

Application Usmisse I. 


(1) [ 19L7] 39 All. 60-—15 A. L. J. 

623—4L I.C. 908. 

(2) 10 Suther W.R. 203- 
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Daniels, J. 

Mithu Lal an I another —Plaintiffs— 
Applicants. 

v 

Sri Lal —Defendant—Respondent 

Civ Rev. No. 54 of 1923, 1 ecided on 
19th June 192 5, from the order of the 
Addl. Dt. J . Aligarh. 

Gatr.s Act, Ss, 8 <&■ !f—Decree passed on vath 
— Or ter “/ remand by appellate Court is a ma¬ 
terial irregularity. 

In the course of the suit the defendant ag¬ 
reed to abide by the oath of one of ihe plain¬ 
tiffs M. The p aintiff M took the required oath 
and o i the basis of I is evidence the learned 
Muusif decreed the suit. The defendant ap¬ 
pealed to the Dt. J who remanded the case 
to the Munsif to take further evidence on- 
the facts. 

Held : that the District Judge acted illegal 
ly and w'th material irregularity in entering 
into merits and in setting aside tbedecreeof 
the Munsif. IP 127 Cl 

Panna Lal —for Applicants. 

V. C. Vaish — for Respondent. 

Daniels, J.—This is an application 
for revision under th« following cir- 
cumstmces. The suit was one on a 
pronote. In the course of the suit 
the defend mt agreed to abide by the 
oath of one of the plainti.fs Mithu 
Lal. On a subsequent date before the 
oath could be admini-tered he wished 
to withdraw from his application on 
t’ne ground that Mithu Lal had been 
won over by the other plaintiff, his 
son, to swear a false oath A wit¬ 
ness was put in to prove this fact but 
both the Courts below have concurred 
in rejecting his evidence as false. 
The plainti f Mithu Lal took the re¬ 
quired oath and on the basis of his 
evidence the learned Munsif decreed 
the suit. The defendant appealed to 
District Judge The District Judge 
agreed with the Munsif as to the 
worthlessness of the evidence of col¬ 
lusion but remanded the case to the 
Munsif to take further evidence on 
the facts. On the b vsis of this evi¬ 
dence the learned judge came to the 
conclusien that in reality there was 
no consideration for the pronote and 
that the statement made by Mithu 
Lal on oath was false. From this he 
came to the conclusion that there must 
have been collusion between the two 
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plaintiffs. Su^h a procedure on the 
part of the District Judge cannot be 
supported. It has the effect of en¬ 
tirely nullifying trie agreement made 
by the defendant to abid; bv Mithu 
Lai's oath T :e oash to be taken was 
in the ordinary form and may not be 
specifically covered by Ss. 8 ..nd y of 
the Oaths Act. There is authority of 
this Cour* in the cases <if Jfuhammad 
Ash gar Ali Khan, v Im'.iaz Aii (1) and 
Kcsho Ram v. Pea re Lai (’), that this 
does not ailect the validity of the ag¬ 
reement If the Court notwithstand¬ 
ing such an agreement is to be at 
liberty to enter into evidence as to 
the truth or fals -hood of the state¬ 
ment made, the effect in substance is 
to wipe out tlie agreement altogether; 
it might not as well have been enter- 
ed into. When a party agrees to 
abide by the oath of the other party 
or of any particular witness he clear¬ 
ly takes the risk of t ip witness swear¬ 
ing falsely. What he says in effect 
is whatever this witness states on 
oath I am prepared to assent as true 
and to have the case decided on the 
basis of it The Court below has in 
this case acted illegally and with 
material im-gula iiy in entering into 
evidence on trie question of considera- 

0 “,' n r 0tti , ng as,do decree 

f the Munsif. X accordingly allow 

asfdeThT 6 applica,ion setting 

tHH- lS “ e01 ' ee 01 learned Dis¬ 
trict Judge res-ore ihe decree of the 

Munsif Under ihe special circums¬ 
tances of the case I make no order as 
to costs in this Court. 

Application allowed. 
(1) [J898] A Wj, .,»o. 

niaV"-' 1 AL - J - -oo- 


BiSHUn NaRAliN v. Mr. RamJ! 


i 27 
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Mears, c, J. and Piggott, j. 
Bishun Narain Applicant. 

Mt. BiJ>i Ramji- Opposite Party. 
25th May 6 ^ 0, ?! ° f De ^ed on 

AUahab/d. OotoLrt922, Udge ' 

. ' 1 ‘ ■ 


Civil P. C., S. 1 5 .’—Loirtr Court can el feet 
amendme ■.* though appeal pending. 

Mistakes, enocs or omissions which are 
referred to m S. 1.2 can be cu.ed by the Lower 
Court even though the parte* have a pending 
*PP ea! - [P. 127, C. 2J 

D. C. B tnerj»e —for Applicant. 
Hariban* Sakai- for Opposite Party. 

Judgment.—In this case, as the 
result ot a rede option suit, a decree 
was passed giving the right of re¬ 
demption uo the mortgagor, and stat¬ 
ing that R*. :i 8 2 were surplus profits 
in the hands of the moitgagee under 
the terms of the usufvuctuarv mort¬ 
gage. That sum was arrived at after 
investigation by a Commissioner but 
he only took the cultiv ition down to 
the -,5th of June Possession was 
given on the 2nd February 1922, A 
Prelimmary decree was passed on the 
18th Move.uber [M2|, on which date 
the Commissioner had satisfied him¬ 
self that there was a sum of money 
due f.-o n thaAjmrt^gee to the mort¬ 
gagor ; but h^Sppears on that dav to 
have been gl v e n directions by ‘the 

m U pnf.f W,th > rt ‘ Strd t0 thc ascertain- 
tnent of certam sunfs. On that very 

t I h , e o 1, T ar, ‘ ed J UcJ g e ’ s attention 
was called to the terms of Order 34 

probacy rules 7 and 8 and poSfbl* 9 

and therenp.m on the order sheet he 
made a statement that •• when the 

PrCpar ‘ , d the account will 
have to fee made up to date.” From 
the moment of matcing that memo 

the mV" the 18th ° f Nove "iber 1921 
the matter was overlooked, with the 

niti* t Vf 1 ? e fit,nre of Rs - 3,812 was 

ukimateiy decided by him to be the 

amount of surplus profits which the 

ga 0 ;r 8 I.L Sh0Ul ? W .o themort- 
before t n rtg,g ? r now comes 
properly laid^fi^^ 

the surplus profits from the 2 ith nf 

can fifrf t0 th > 6 M ° f Ftbrua ry 1922 

asono nf pro P er] J r be describee’ 
as one of those mistakes, errors oi 

TIW u Wh A ch are Jo h 

S 152 of the Code of Civil Procedure 
and which can be oured even though 
the parties have a pending appeal ^e 

L rShf C °T‘ We thi " k that 8 

whole ciroumstanoea it being obriou^ 
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as the matter stands at present, that 
the Subordinate Judge was o; opinion 
that surplus profits were due from the 
mortgagee to the mortgagor, that we 
ougiit to order an enquiry -so that the 
sum of money which is finally found 
due from the mortgagee, to the mort¬ 
gagor may be such as is contemplated 
by the terms of Order 34. We there¬ 
fore direct an enquiry as to the sur¬ 
plus profits, if any which the mort¬ 
gagee should pay the mo'tgagor for 
the period from the 25th of June 14*20 
to the 2nd February 1922 during 
which time the mortgagee was in 
possession. That enquiry should 
proceed in the lower Court with due 
expedition and if it happens that the 
decretal amount which at present 
stands at Rs. 3,812 undergoes any 
alteration, either party may without 
further application amend within 28 
days of the decision of the Subordinate 
Court their present memorandum of 
appeal to this Court in any way they 
think fit, provided such amendment 
relates solely to this matter which we 
are deciding today. If necessary an 
application should be made in this 
Court to stay the hearing of the ap¬ 
peals if it should happen that the en¬ 
quiry as to the amount of surplus pro¬ 
fits, if any, is not concluded before 
the appeals come to this Court the 
object being that when the appeals do 
come to this Court the matters in 
controversy right down to the 2nd of 
February 1922 can be settled once and 
for all between the parties. The 
costs of this application will be costs 
in the cause. 

As regards the second application 
the above order supercedes the order 
of stay passed on the 2nd of Novem¬ 
ber 1922. 

Applicationa llo\oed. 

1924 ALLAHABAD 128 

Kanhaiya Lal, J. 

Jamna Prasatl awl others —Appli¬ 
cants. 


Publio Gambling Act (III of 1867) S. 6— 
Legality of warrant—Presumption as to 
eague and indefinite warrant is not legal. 

The Superintendent of Police received 
credible information that a common 
gaming house was maintained by Puttu 
La! son of Changi Mai by caste 
Brahmin resident of Mainpuri. He 
issued a warrant for the search of the house 
of Puttu Lal but omitted to get the boundaries 
of that house noted in the warrant or to enter 
to whom it was addressed. The caste of 
Puttu Lal was also misdescribed. The Sub- 
Inspector to whom the warrant in question 
was handed over waited for a suitable oppor¬ 
tunity to make the search. He corrected the 
caste of Puttu Lal in the warrant with his 
own hand and went to the house of Puttu 
Lal and made a search. 

Held, that the erroneous description of 
the caste in the original warrant may not be 
very material, but the omission to address it 
to a definite police officer and to describe 
the house by its boundaries or number, 
renders the warrant vague and indefinite, 
and it cannot be said that under that warrant 
the officer making the search was authorised 
to make it. The warrant in question cannot 
therefore be regarded as legal and the pre¬ 
sumption authorised by S. 6 cannot be raised. 

[P. 129, C. 1&2) 

Kumuda Prasad —for Applicants. 

Asst. Govt. Advocate— for . Opposite 
Party. 

Kanhaiya Lal. J.— This is a refer¬ 
ence by the Sessions Judge of Main¬ 
puri in a case in which certain per¬ 
sons have been convicted of an 
offence under S. 4 of Act No. Ill of 
1867 and sentenced to pay a fine of 
Rs. 10 each. It appears that on the 
18th October 1922 the Superintendent 
of police received credible informa¬ 
tion that a common gaming house 
was maintained by Puttu Lal son of 
Changi Mai by caste Brahmin resi¬ 
dent of Mainpuri. Puttu Lal was 
employed as a miscellaneous clerk in 
the Court of the Subordinate Judge 

f Mainpuri, but at that time he was 
on leave. The Superintendent of 
Police issued a warrant for the 
search of the house of Puttu Lal but 
omitted to get the boundaries of that 
house noted in the warrant or to 
enter to whom it was addressed. The 
caste of Puttu Lal was also misdes¬ 


v. 

King Emperor —Opposite Party. 
Criminal Ref. No. 178 of 1923, 
Decided on lbth May 1923, from the 
S. J., Mainpuri, D/-16th March 1923. 


cribed. The sub Inspector to whom 
the warrant in question was handed 
over waited for a suitable opportunity 
to make the search. On the 2nd of 
December 1922 he is said to have re¬ 
ceived information from Sannu, an 
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ekka driver, that gambling was going 
on in the house of Puttu Lai. He 
corrected the caste of Puttu Lai in 
the warrant with his own hand and 
went to the house of Puttu Lai and 
made a search with the result that 
certain instruments of gaming were 
found in the house and certain per¬ 
sons were arrested with moneys in 
their possession The main question 
for consideration in the case was 
whether the warrant of search was 
legal. There was a further question 
as to how far a presumption could be 
raised that the house in question was 
used as a common gaming house. 
The learned Sessions Judge finds that 
the warrant was illegal inasmuch as 
the boundaries of the house to be 
searched were not given therein, and 
it was not addressed to any definite 
police officer. He further finds that 
the caste of Puttu Lai as originally 
entered in the warrant was misdes¬ 
cribed and that the Sub-Inspector 
who executed the warrant was not 
authorized to correct it on his own 
initiative. S. 5 of the Public Gambl¬ 
ing Act (No. Ill of 1867) provides 
that if the Superintendent of Police 
has reason to believe that any house 
is used as a common gaming house 
he may either himself enter or by 
warrant authorise any officer of 
police not below such rank as the 
Local Government shall appoint in 
this behalf,to enter such a house, and 
to take into custody all persons who 
maybe found therein and seize all 
instruments of gaming, moneys and 
securities reasonably suspected to 
have been used or intended to be used 
for the purpose of gaming, which are 
found therein. Where such a warrant 
is issued, the law raises a presump¬ 
tion. until the contrary is made to 
appear, that such house is used as a 
common gaming house and that the 
persons found therein are there pre¬ 
sent for the purpose of gaming 
The house in question was the re¬ 
sidential house of Puttu Lai and his 
brother. The erroneous description 
of the caste in the original warrant 
may not be very material but the 
omrmssionto address it to a definite 
police officer and to describe the 
house by i.ts boundaries or number, 
(renders thq warrant vague and in- 
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definite, and it cannot be said that 
under that warrant the officer mak¬ 
ing the search was authorised to 
make it. The Superintendent of 
Police says that I e does not remem¬ 
ber who took the warrant to him 
for signature or to whom it was hand¬ 
ed over by him. The warrant in 
question cannot therefore be regard¬ 
ed as legal and the presumption au¬ 
thorised by S. 6 of the Public Gambl¬ 
ing Act (No. Ill of 1867) cannot be 
raised. In fact Puttu Lai who was 
convicted by the trying magistrate 
on a charge of keeping a common 
gaming house has already been acquit¬ 
ted by the learned Sessions Judge. 
The conviction of the other persons 
cannot therefore be upheld. The re¬ 
ference is accepted and the convic¬ 
tions and sentences passed on the 
applicants are set aside. The fines, 
if realised will be refunded. 

Reference accepter /. 
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Daniels, J. 

Firm Dwaraka Das Ajodhya Pra¬ 
sad— Petitioner. 

v. 

Firm Lachmi Narain Girdhari Lai — 
Opposite Party. 

Civil Rev. No. 60 of 1923, Decided on 
19th June 1923, from the order of 
Judge of Small Cause Court, Cawn- 
pore, D/- 11th January 1923. 

Negotiable Instruments Act, S. 7 — Oral ac¬ 
ceptance—Special custom must be set up and 
proved. 

Possibly by looal oustora, hundis may be ac¬ 
cepted verbally but any suoh looal custom 
must be specifically set up and proved by evi¬ 
dence. [P 130, 0. 1] 

I. B. Banerjee —for Petitioner. 

K. N. Katju— for Opposite Party. 

Judgment—This is an application 
for revision of a decree of the Judge 
of the Small Cause Cou'-t, Ciwnpore, 
so far as it awards a sum of Rs. 59 
against the applioant firm Dwarka 
Das Ajodhia Prasad on the basis of a 
hundi The bundi was drawn on the 
applicants and the whole question so 
far as their liability went was whether 
they aocepted it or not. The learned 
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Judge of the Court below finds that 
the bundi was not accepted as requir¬ 
ed by S. 7 of the Act, namely by the 
drawee signing his assent on the bill, 
but he finds on oral evidence that the 
applicants did accept it verbally and 
on this basis he has decreed the suit 
against them. He relies on a state¬ 
ment in the fourth edition of Chal- 
mer’s Negotiable Instruments Act 
page 190 that. •• Possibly by local 
custom hundis may be accepted ver¬ 
bally" The learned Judge hah. how¬ 
ever overlooked the fact that any 
such local custom must be specifically 
set up and proved by evidence, and 
neither of these things was done in 
this case. On the findings of the 
Court below it appears to me that no 
decree could legally be passed against 
the applicants and I accordingly 
allow the revision and set aside the 
decree of the Court below so far as it 
is against the applicants. As the 
Court below has found that the merits 
of the case are largely with the oppo¬ 
site party I allow no costs to the 
applicants either here or in the Court 
below. 

Application\allowed. 
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Walsh and Kanhaiya Lal, JJ. 

Mahomed Yakub Ali —Applicant. 

V. 

King Emperor —Opposite Party. 

Cr. Ref. No. 185 of 1923, Decided on 
4th May 1923, from the J., Saha- 
ranpur. 

Criminial P. C., Ss. 428 and 32-Pouer to vary 
sentence is measured by trial Court's powers. 

The powers of an appellate Court to vary 
a sentence must be measured by those of the 
Court of first instance. 7 N. L. R. 109 Ref. 

[C. 130, C. 2) 

The Asstt. Govt. Advocate— for the 

Crown. 

The folkwing is the Referring 
Order:—This is an application for 
revision of an appellate order of the 
Joint Magistrate of Roorkee, dated 
1st February 1923. The applicant 
was tried and convicted by a second 
class Magistrate on a charge under 
S. 406 of the Indian Penal Code and 
sentenced to three months 'simple 
imprisonment. The learned Magis¬ 
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trate on appeal affirmed the convic’ 
tion, but varied the sentence passed. 
He altered it from one of three 
months’ simple imprisonment to a 
fine of four hundred rupees. The 
second class Magistrate who tried the 
case could have imposed a fine of 
two hundred rupees only under S. 32 
Criminal Procedure Code. It is 
argued that the powers of an appel¬ 
late Court to vary a sentence must be 
measured by those of the Court of 
first instance. A ruling of the 
Judicial Commissioner’s Court 
Nagpur. 7 N. L. R. 109—12 Cr. L. J. 
444 has been referred to. I think 
that the argument cannot be refuted. 
Apart from this, six months’ imprison¬ 
ment must be deemed to be equivalent 
to two hundred rupees’ fine in view of 
S. 32 U) (bl, and it is a moot question 
if the imposition of a fine of four 
hundred rupees would not be an 
enhancement of the sentence. Cf. 
Empress v. Meda (1). It will be 
noticed that in the appellate order 
which is attacked the imprisonment 
in default of the payment of this fine 
has been made rigorous while the 
original sentence was one of simple 
imprisonment. It was said in Peman 
v. Empress (2i that the imposition of 
solitary confinement is an enhance¬ 
ment even though the sentence of 
imprisonment be reduced. On the 
same principle, the substitution of 
rigorous imprisonment might be held 
to be an enhancement. But I take 
it that lower appellate Court, in 
varying the sentence, was bound by 
the limitations imposed by S. 32 on 
the trial Court. On the facts, which 
are seldom open to re-examination in 
revision, I see no good ground for 
interference. I would refer the order 
to the Hon’ble High Court, as I hold 
that the joint Magistrate’s order was 
ultra vires and therefore illegal. 

Judgment. —We accept this refer¬ 
ence and restore the sentence to the 
original three months simple impri¬ 
sonment given by the Magistrate who 
tried the case. The fine, if paid, will 
he refunded. 

Reference answered in the 

affirmative. 


(1) [18X7 A.W.N. 100 Cr. 

(2) [1890 A.W.N. 170 Cr. 
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Daniels, J. 

Mahadeo Prasad — Applicant. 

v 

The Crown —Opposite Party. 

Criminal Rer. No. 202 of 1923, Decid¬ 
ed on 1st June 1923, from the S. J., 
Allahabad, D/-12th December 1922. 

Penal Code, S. 879—Water »•» pipes is 
tubject of theft. 

Water when conveyed in pipes and so 
reduced into possession can be subject of 
theft. ( P 131, C 2J 

Sailanath Mookerjee —for Applicant. 

The Asstt. Govt. Adovoc.ate — for the 
Crown. 


Daniels, J.— This revision raises 
the question whether water in Muni¬ 
cipal pipes can be the subject of 
theft. The two applicants Mahadeo 
Prasad and Beni Prasad are bro¬ 
thers and live in a house in canton¬ 
ments which belongs to Mahadeo 
Prasad. They employed their young¬ 
er brother Mangru, who was a pipe 
layer overseer in Military Works 
Service, to put a water connection 
|from the main water pipe into their 
■house. This was done contrary to 
jlaw without the permission of, and 
indeed without the knowledge of, the 
cantonment authority and the Muni¬ 
cipal Board. The tap being in the 
house no one has actually seen 
them taking water from it, but the 
Courts below were quite justified in 
mfermg that they had not gone to 
the trouble and expense of putting in 
this connection and their having it 
an their house for a month and a 
half without making use of it and 
taking water from it. Had they ap¬ 
plied for permission to put in a tap 

!S„M C u rdance Wlth the rul «s they 
could have got permission but they 

would then have had to pay water 

rate which they were trying to 

escape paying by these surreptitious 

ooTvS KS uX 8y Z hl = 

section of the Water Wo^Tot^r 

— 

Bidering the often™ ae H .1. 8 ' COn ' 

St'S ZgTjfo 


and sentenced to a fine of Rs. 300/- 
each. The convictions and the sen¬ 
tences have been upheld by the 
learned Sessions Judge in appeal. 

It has been held both in England 
and in India that water when con¬ 
veyed in pipes and so reduced into 
possession can be the subject of theft. 
The English case is that of Ferens 
v. O'Brien (1). There water was con¬ 
veyed to a colliery by means of 
underground pipes and then supplied 
to the houses of the workmen by 
means of branch pipes to which taps 
were attached, the workmen being 
allowed to take water from taps on 
payment of a fixed price. The ac¬ 
cused was seen taking water from 
one of the taps without having 
agreed to pay for it. It was held that 
under the circumstances he could be 
convicted of larceny at common law 
for taking this water. 

In the Calcutta case of Emperor v. 
Sheikh Arif (2) it was held that water 
flowing in an open, though an 
artificial channel, could not be the 
subject of theft, and Ferens v. 0, 
Brien (1) was distinguished on the 
ground that in the latter case the 
water was confined in pipes and 
thereby reduced into the possession 
of the water company which sup¬ 
plied it. 

Chockalingam Pillai v. Emperor (3) 
was a case in which the water had 
been cut off from the natural souroe 
and conveyed through pipes, and 
thus reduced into effective possession. 
It was held both with reference to 
the English authority and to the 
definition of theft contained in S. 378 

that >t could be the subjeot 
of theft. 

The present case is even stronger 
against the accused inasmuch as the 
water had not only been pumped, 
altered and conveyed through pipes 
by the Municipal Board but was then, 
as I am informed at the hearing, sold 
by the Municipal Board to the 


(1) [1883] 11 Q.B.D. 21-52 L.J..M.0 

70- 31 W.R. 643-15 Cox. C.C 
332-47 J.P. 472. 

(2) [1908] 35 Gal. 437-12 C. W N 

, 5 2 4 T 7 Cr - L J - 367. 

(3) [1912] M. W. N. 119—13 Cr. L. J. 

131-11 M.L.T. 162—13 I.C. 819. 
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cantonmeut authority, for supply to 
persons in cantonments, at a price 
depending on the amount of water 
supplied. 

After considering the authorities 
I am of opinion that the water in 
this case was in the possession of 
the cantonment authority and that 
the accused’s act in taking it comes 
within the definition of theft. 

I have also been asked to interfere 
on the ground that the sentences 
were excessive, but in the judg¬ 
ment of the appellate Court it is 
expressly stated that no plea on the 
question of sentence was urged in 
that Court. The applicants are there¬ 
fore not entitled to urge in revision 
that the sentences are too severe. I 
accordingly dismiss the applications 
of both accused. 

Applications dismissed • 
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MuJARS, C. J. AND PlGGOTT, J. 

Su'aJ Narain —Petitioner. 

v. 

Jang Bahahir and others —Opposite 
Party. 

Civ. Mis Nos. 211, 212 and 213 of 
1923, Decided on 1st June, 1923, from 
the Commissioner of Allahabad, 
D/-23rd April 1923. 

U. P. bin ici polities Act [Hof 1916) Rs. 20 
and 28—Preset tation to Joi t Magistrate in 
pur'uan , eof''u.it m. instead of to the Collec¬ 
tor i* vahd Wh > ca apply under S. 20 — 
Verification nut necessary. 

Where there n a p-actice for the petitions 
to be pres** ted to t.»«* 'ollecter to be handed 
over to a joint M»g stra'e who makes them 
ove* to the Collector on hit arrival, present¬ 
ation of pet ; t on ma le to thp j »iot Magistrate 
is va'id presentation t> th«* '"ollecto 1- if made 
in ti oe. Rut where there is no such p-atice 
established, and 'he petition reaches the 
Collector outof time the oe itioner must suffer 
under the provisions. Pet tion can ho'o'ved 
only by a eand d i'e in wh’se favour votes 
hnve been reco-d-d anl who c'ai" s i’ the 
petition to be dec'ired elected in plice of the 
person whose ee 'ion is quest o ei. that is. a 
person wh • we it throig'i the co it-st. in whose 
favour votes were recordo 1 and who a'lezes 
that by str ; < t scrutiny of votps and striking 
oft the names of neop’e who should not have 
voted or hy rea«rn per nns of di->qu *lifieation 
of tho person who has b on e’oeted he himse'.f 
will be the person who will become the elected 


member in the event of the petition being enqui 
red into and upheld. A petition under the Act 
need not be verified. [P. 133. C. 3 & P. 134 C. 1( 

K. N. Katju —for Opposite Party. 

Mears. C. J. —The Municipal elec¬ 
tions were held in Cawnpore in 
March, 1923. Suraj Narain was a 
candidate, as was also, one Muham¬ 
mad Siddiq Hafiz. Both of these men 
were defeated by an opponent 
who secured a large number of 
votes. Both of these gentlemen 
thought they had a case for unseating 
their opponents and each of them pro¬ 
posed to proceed under the Munici¬ 
palities Act, Local Act No. 11 of 1916 
and lodged petitions. S 20 prescribes 
the form and the manner in which 
the petition shall be presented, and 
it also defines who are the persons 
who are permitted by law to present 
a petition. S 22 defines who is to hear 
petitions and clause (2) of that sec¬ 
tion lays down how the proceedings 
may start by presentation. 

Taking the case first of all of Suraj 
Narain, Miscellaneous Case No. 211 
or 1923. the material dates and facts 
are as follows: The election was held 
on March 20th. 1923, and on the 23rd 
of March Suraj Narain attended the 
Court of the Collector. The petition 
which he had with him was, as 
regards formal parts, in proper form; 
that is to sav it was headed as being 
a matter which would he dealt with 
in the Court of the Commissioner 
(it was stated to be presented 
“ through the Collector, Cawnpore 
District ”) and recited that it was a 
petition under S. 19 of the United 
Provinces Municipalities Act No. II 
of 1916. When Suraj Narain reached 
the Court the Collector had not arri¬ 
ved; but the Joint Magistrate was 
sitting and Joint Magistrate in ans¬ 
wer to and enquiry by petitioner has 
recorded in a letter of Anril 'ifch, 
that a practice does exist in that 
Court, which undoubtedly is for the 
convenience of the puhlic, whereby 
petitions intended for the Collector 
are received by the Joint M igistrate 
and made over to the Collector on 
his arrival. Suraj Narain relying 
upon that practice in fact handed to 
the Joint M igistrate the petition, and 
the Joint Magistrate in pursuanoe of 
that practice handed over to the 
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Collector the document. That was 
done on the 23rd of March. So that 
Suraj Narain who had originally 15 
days within which to deliver to the 
proper authorities a proper petition- 
in fact had got that petition into the 
hands of the proper authority, name¬ 
ly the Collector by the 23rd of March. 
It is suggested that we are bound to 
construe Ss. 20 and 22 so strictly as to 
hold that no presentation of a petition 
can avail the petitioner unless the 
petitioner himself personally comes 
face to face personally with the 
Collector and delivers it into the 
Collector’s hands That undoubtedly 
is the safest and wisest thing to do. 
But the position as regards the 
Collector’s Court at Cawnpore was 
that in reliance upon the practice 
Suraj Narain was content to follow 
that practice of handing documents 
intended for the Collector to the 
joint Magistrate. Inasmuch as the 
petition reached the Collector well 
within time, we are of opinion that it. 
was a proper presentation and that 


channel for their transmission to the 
Collector. That being so. we think 
that the petitioner in this case took 
the risk. If it happened that the 
Deputy Collector had forwarded the 
document to the Collector within time 
and the .Collector had chosen tol 
accept it from the Deputy Collector, 
that might possibly have been a good! 
presentation. We do not say that it 
would have been a good presentation 
that matter would have to be enqui¬ 
red into with some care and might 
depend to some extent on whether we 
believed that there was in existence a 
recognised practice. However we 
are satisfied that in the absence of 
any evidence of that character, the 
petitioner when he handed the docu¬ 
ment to the Deputy Collector, who no 
doubt gave him an assurance that it 
would be forwarded to the Collector, 
took risk of its reaching the Collector 
within time. It did not reach the 
Collector within time and was not 
received by him until the 4th of April. 
In these circumstances we hold that 


petition ought to have been heard 
and disposed of upon the merits. 

The next case with which we pro¬ 
pose to deal is that of Muhammad 
Siddiq Hafiz, because there is some 
similarity in the facts. We will deal 
with the case of Durga Shanker later. 

The elections for this particular 
ward in Cawnpore were held on the 
19th of March, and that gave Muham¬ 
mad Siddiq Hafiz up to the 3rd of 
April within which to be in time for 
the lodgement of his election petition. 
Fifteen days is specified by the Act, 
and the first broad question appears 
is, did he by any means whatever 
get into the hands of the Collector 
by 3rd of April the petition? The 
answer is that he did not do so, and 
that in our opinion makes a material 
difference in this case. On the 3rd 
of April, which was the last day, we 
are told that ho presented the petition 

*°S? e ^ ty - Colleotor b 7 nai *e Mr. 
ABhfaqHusain. There is notin the 

papers relating to this case any evi¬ 
dence whioh suggests that there was 

Li?^ Ct,Ce whereb 7 this Deputy 
Collector was authorised, or was 

Accustomed short of aotual authoriza- 

iaSrfiL/ 606 " 6 petifcion9 that 
ture and was a recognised offioial 


as regards the petition of Muhammad 
Siddiq Hafiz that petition was not 
presented within time and is one 
which should not be entertained. 

We now come to the petition of 
Durga Shanker. He like Muhammad 
Siddiq Hafiz handed the petition to a 
Deputy Colit ctor, and again there is 
no evidence on this record that the 
Deputy Collector was a recognised 
channel for the transmission of these 
documents. We need not decide whe¬ 
ther that petition was properly pre¬ 
sented for this reason, that we are 
unable to understand how Durga 
Shanker comes before the Court as a 
petitioner. It appears that he was 
one of several candidates and that at 
a meeting it was considered desirable 
that there should not be so many 
candidates but that the choice of the 
two gentlemen who should contest 
the ward was left to the decision of 
a gentleman of high standing, who 
was regarded by the seven candidates 
as being likely to make the best 
selection. Two gentlemen were in 
fact selected. Durga Shanker was 
amongst the five whose names were 
pasessed over; and he having the 
belief that a candidate who was thus 
deolared eleoted could be unseated on 
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various grounds, conceives that he 
has a right to come forward and 
raise that -question. These petitions 
oan be lodged by a candidate in 
whose favour rotes hare been record- 
ed and who claims in the petition to 
be declared elected in the room of 
the person whose election is question- 
ed-that is a person who went through 
the contest, in whose favour votes 
were recorded and who alleges that 
strict scrutiny of votes and striking 
ort the names of people who should 
not have voted or by reason perhaps 
of disqualification of the person who 
has been elected-that he himself will 
be the person who will become the 
elected member in the event of the 
petition being enquired into and 
upheld. That is the only one person 
who can present a petition ; but body 
of men, ten or more electors, may join 
together and present a petition. 
Durga Sanker’s position in this case 
has no lorus standi in the matter of 
law, and on that ground was incom¬ 
petent to present a petition and on 
that ground his petition must be 
rejected. 

Mr. Stowell, the Commissioner, 
also enquires whether a petition must 
be duly verified in accordance with 
the rule applicable to plaints. We 
think not. When the petition has 
been duly presented the hearing 
follows along the lines prescribed for 
a Civil suit. The Act is silent as to 
the verification of the petition and it 
is only after due presentation of the 
petition that the civil suit procedure 
rules operate. 

We are therefore of opinion that a 
petition need not be verified. 

Order accordingly. 
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Mears, C. J. and Piggott, J. 

Sultan Baksh and others —Appli 


cants. 


v. 


Abdul Hamid —Opposite Party. 

Civil Mis. No. 217 of 1923 Decided 
on 1st June 1923 from the Com¬ 
missioner, Allahabad, D/- 27th April 
1923. 


U. P. Municipalities Act (II of 1916)—But- 
laws under Rule 36 ( 2 )- Candidate can 

withdraw during polling . 

Where for one seat there are two can 
didates and one of them withdraws during 
the progress of polling, am immediate decla¬ 
ration that the other candidate is dulv- 
elected is valid, y 

It is quite clear that just as a candidate 
oan withdraw before the time for polling ar¬ 
rives, so he can withdraw during the polling, 
so also can he withdraw as»o>n as he is elect¬ 
ed or he can withdraw at any time after the 
election. [P. 135 C . x j 

(rulzari Lai —for Applicants- 

S. Raza Ah —for Opposite Party. 

Mears, C. J.—This is a reference to 
the High Court under Order 46 of 
the Code of Civil Procedure read 
with S. 23 (c) of the Municipali¬ 
ties Act No. II of 1916. In Ward 
No. 4 of the Fatehgarh Municipal 
elections five candidates were no¬ 
minated for the Moslem constituen¬ 
cy. Three of them withdrew before 
the polling day. On that day two 
candidates were opposed to each 
other by name Omrao Khanand Abdul 
Hamid. There being only one seat 
the poll was duly opened and voters 
commenced to record their votes in 
favour of one or the other candidate. 
At some time whilst the polling was 
open and continuing Omrao Khan 
went to the Returning Officer and 
told him that he no longer desired 
to contest the seat. Thereupon 
the Returning Officer satisfied that 
that was the determination of Om¬ 
rao Khan, closed the poll and declar¬ 
ed that the one remaining candidate 
Abdul Hamid was duly elected to the 
one vacancy. It is suggested in the 
petition that the withdrawal of 
Omrao Khan was due to some poli¬ 
tical maneuvering : but be that as 
it may we can only deal with what 
were the facts relating to the pro¬ 
cedure. The fact was that the poll 
opened with two candidates for one 
vacancy, and before the time came 
for the poll to close and votes to be 
counted alid the Returning Officer 
to declare who was elected there 
was only one candidate and 
that one candidate a candidate 
for the one vacancy. We think 
in the circumstances the Re¬ 
turning officer acted with propriety 
and common sense and that he acted 
quite reasonably. Rule 36 (I) of tht 
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Municipal Rules and By-laws of this 
particular Municipality, provide that 
a poll shall be taken on the day 
for the election when the number or 
duly nominated candidates who are 
entered in the schedule and who have 
not withdrawn their candidature 
before time fixed for the poll exceeds 
that of the vacancies. When you have 
got duly nominated candidates in ex¬ 
cess of vacancies you have got to 
have an election. Rule 36 (21 provi¬ 
des : If the number of such candi¬ 
dates is equal to the number of 
vacancies, all such candidates shall 
be deemed to be elected. Therefore 
if there are three candidates and 
three vacancies, all such candidates 
shall be deemed to be elected : simi¬ 
larly two; similarly one. Now it 
is true that in terms Rule 36 (2) 
does not contemplate, nor is 
there anywhere any provision which 
contemplates the withdrawal of 
a candidate during the few hours 
during which the polling is in 
progress ; but by analogy to the 
duties of the Returning Officer 
before the opening of the poll, we 
have no doubt that it was the proper 
course for the Returning Officer to 
act in conformity with rule 36 (2) 
and, finding only one candidate 
left for the one vacancy, to declare 
that man duly elected. 

Dr. Sen voicing no doubt to some 
extent the suggestion thrown out by 
the Commissioned, said that the poll 
ought to remain open and in the end 
the Returning Officer should deolare 
the remaining candidate duly elect¬ 
ed. The difficulty about that is that 
’if the poll remains open, votes are 
being recorded for a candidate who 
has withdrawn his candidature and 
is no longer one of the contestants. 
It is quite clear that just as a can¬ 
didate can withdraw before the time 
for polling arrives, so he can with¬ 
draw during the polling, so also can 
he withdraw as soon as he is elected 
or can withdraw at any time after his 
emotion. A man does not bind him¬ 
self that he will not withdraw either 
as a candidate or as a member of a 
JMunicipality. He is entitled to with¬ 
draw at any moment. In the oiroum- 
jstances we are of opinion that the 
Returning Offioer acted in the circum¬ 


stances legally and properly and 
rightly in accordance with his duties 
and dealt with the matter in proper 
way. We are of opinion that his de¬ 
claration that Abdul Hamid was 
duly elected was a proper decision 
and in accordance with the law. 
This is our answer to the reference. 
The costs of this hearing including 
fees actually certified by counsel on 
both sides will be dealt with by the 
Commissioner in his discretion in 
disposing of the election petition. 

Order accordingly. 
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MEARS C. J. AND PIGGOTT, J. 

Mahomed B'dcsh and another Peti¬ 
tioners. 

v. 

Muhammad Abdul Baqi Khan and 
others —Opposite Parties. 

Civ. Mis. Case No. 219 of 1923, 
Decided on 18 th June, 1923, from the 
Commissioner of Allahabad D/-30th 
April. 1923. 

IT. t>. Municipalities Act, S. 1C (3) (c)-’Plac« 
of profit" do not include ordinary commercial 
contract . 

In the Municipal eleotiou held in Maroh 
1923 in Allahabad one M was a candidate, and 
was subsequently declared to have been duly 
elected. For some years ho, with other mem¬ 
ber* of his family, had held a contraot for the 
supply of kerosene oil in bulk to the Municipal 
Board. 

Held that on a fair construction of S. 16 (3) 
(c)the wordsplace of profit iu the gift or 
disposal of .the Municipal Board M do not oover 
any ordinary commercial contracts. The 
words “ place of profit " in S. 16 (3) (c) denote 
position aad employment in the sense of 
having a title attaohed to such employment 
ana a definite standing and partaking of the 
nature and charaoter of that of a master and 
servant. [P. 137 O. 2] 

K. AT. Kutju —for Petitioners. 

S. N. Sen , Harnandan Prasad and 
S. B. Johan —for Opposite Parties. 

Mears, C. J.—At the Munioipal 
election held in March last in Allaha¬ 
bad one Khan Bahadur Muhammad 
Abdul Baqi Khan was a candidate, 
and was subsequently declared to 
have been duly elected. For some 
years he, with other members of his 
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family, had held a contract for the 


supply of kerosene oil in bulk to the 
Municipal Board. He was a member 
of the Board, whose term of office 
came recently to an end, and he had 
some three years ago disclosed the 
existence of that contract to the Com¬ 
missioner and had been duly given 
permission to hold the same. He sat 
as a duly elected member throughout 
the period of the last Municipal 
Board. When he deemed himself to 
have been duly elected this year he 
again sought and obtained the per¬ 
mission of the Commissioner to carry 
out the contract, notwithstanding his 
membership of the Board. A petition 
to unseat him is now in course of 
hearing by the Commissioner; and 
amongst other grounds it is alleged 
that he was disqualified from becom¬ 
ing a candidate for election and that 
his election is consequently of no 
effect because he was at the time a 
person who under S. 16 (3j (c) held a 
“place of profit in the gift or disposal 
of the Municipal Board”. 

The Commissioner has referred this 
point to us for our determination. 
The argument put forward by the 
petitioners is that the words “ place 
of profit’’were deliberately chosen as 
a compendious, all embrasing phrase 
to cover every recognised ground of 
disqualification such as are to be 
found in the Indian Acts in pari 
materia. In support of that argument 
Dr. Katju has referred us to the 
Bombay Municipal Act (Act III of 
1901) where amongst other provisions, 
disabilities attach to “ a Municipal 
officer or servant, a licensed surveyer, 
or plumber, or one who has directly 
or indirectly by himself or through 
his partner any share or interest in 
any contract or employment with or 
under, or by, or on behalf of, the 
Municipality”. S. 39 of the Calcutta 
Municipal Act has exactly similar 
disqualifying provisions. The Madras 
Municipal Act also affirms the inabi¬ 
lity of a person seeking election who 
has interest in any contract made 
with or work done for the corporation. 

Therefore had this question, which 
we are called upon to decide, arisen 
in any election to which the Bombay, 
Calcutta or Madras Acts applied the 
nosition would be clear. The respon¬ 


dent would by the very words of 
either of these Acts have been dis¬ 
qualified for election. Htre however 
we have to consider the words of the 
Local Municipal Act which are said 
to include the case of a man having 
a contract cr interest in a contract 
with the Board. The question which 
we have to decide is whether it would 
be a fair construction of S. 16 (3) (c) to 
say that on a reasonable rendering of 
the words “ place of profit in the gift 
or disposal of the Municipal Board ” 
cover an ordinary commercial con¬ 
tract. The words “ place of profit ” 
have a definite historical association 
and when coupled with the word 
“ office ” are familiar to all students 
of constitutional history. The Act of 
settlement 12 and 13 William III 
Chapter II. S. provides that upon the 
Accession of the House of Brunswick, 
no person holding any office or place 
of profit under the Kir.g should be 
capable of serving as a member of the 
House of Commons. The phrase 
recurs in the Act of settlement of 
4th Anne and in 6th Anne Chapter 41. 

The object of these Acts was to 
insure that the members of the House 
of Commons should be as far as possi¬ 
ble free from any possibility of influ¬ 
ence, or under any likelihood of the 
exercise of authority by the monarch 
and should be free to give effect to 
their political opinions and should not 
be merely puppets. The office or 
place of profit to which these enact¬ 
ments apply vary from posts which 
were merely sinecures in the Royal 
House-hold to positions damanding 
arduous duties as great officers of 
State. An examination of them fails 
to disclose that they were in any way 
connected with commercial contracts 
into which, after all, a King as well 
as a commoner has to enter for the 
supply of commodities. 

As far as we are aware there is only 
one case in which the term “ office or 
place of profit ” has been the subject 
of a judicial decision. In Astley v. 
New Tivoli Ltd. (1) the plaintiff sought 
an injunction to restrain the defen¬ 
dant company and the other Direc¬ 
tors from preventing him from acting 


(1) [189^] 1 Ch. 151-68 L.J., Cb. 90— 
79 L.T. 541—47 W.R. 326. 
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»s a Director of the Company. The 
defendants alleged that the plamtitt 
had ceased to be a Director because 
he had accepted from the Company 
the trusteeship of a covering deed 
relating to debentures on terms of 
payment by the company to him for 
his services. They insisted that these 
circumstances caused his Directorship 
to be determined inasmuch as one of 
the articles of Association prescribed 
that the office of a Director should be 
vacated it he held any other office 
or place of profit under the co npany". 
Mr. Justice North decided that the 
position of trustee for the debenture 
holders was “ a place of profit , the 
object of the articles of Association 
being to prevent the Directors from 
doing anything by which a Director 
continues to be a Director and yet 
accepted or held an additional office 
or place of p-ofit under the company. 

It will therefore be seen that the 
meanings which have been attached 
to the words “office or place of profit”, 
do not lend any assistance to the 
petitioners, and they are thrown hack 
upon their original general statement 
that the draughtsman meant by that 
phrase to include, and the Local Go¬ 
vernment by its acceptance meant to 
enact, that it should cover the special 
disabilities specifically set out in the 
Bombay, Calcutta and Madras Acts. 
We are unable to accept that argu¬ 
ment. We find it, for instance, diffi¬ 
cult to give any meaning to the words 
in S. 40 “ continued to hold . . . any 
interest in a contract ” or those in 

8. 82 “ continues to have ”. 

unless the Act contemplated the 
possibility of a candidate for election 
having in fact at the time an interest 
in a contract and being given by 
S. 40 an opportunity of obtaining 
permission from the Commissioner on 
his election to carry out the contract 
notwithstanding his election. A con¬ 
tractor who receives remuneration 
for the supply of articles cannot in 
accordance with the ordinary mean¬ 
ing of the word “ place ’’ be said to 
hold a place of profit. In Murray’s 
Dictionary “ place ” is defined in this 
connection as ‘ office, employment, 
situation . We are of opinion that 
jtne proper meaning whioh should be 
lascribed to the words ** nlace of 


profit ” in S. 16 (5) (c) is one which 
denotes position and employment in 
the sense of having a title attached 
to such employment and a definite 
standing and partaking of the nature 
and character of that of master and 
servant That is, a position in rela¬ 
tion to the Board in which the Board 
can require a person to obey its 
command and do certain work or ren¬ 
der personal services in return for 
remuneration. Instances of this kind 
readily occur to one, e. g. a consul¬ 
ting Engineer who for a retaining 
fee holds himself at readiness to give 
expert opinions and furnish reports ; 
a whole or part time medical officer 
with defined dutios towards the Muni¬ 
cipal Board ; and each and every 
Municipal servant of any grade. This 
rule is necessary because members of 
a Board should not be in the false 
position of being masters and servants 
at one and the same time. We 
appreciate that the position of a con¬ 
tractor sitting on a Board may be a 
delicate one, and may give rise at 
times to difficult and embarassing 
situations but the question which we 
are called on to decide is whether on 
fair construction of the words “ place 
of profit ” a contractor could be in¬ 
cluded. We think not, and though it 
may have been the intention of the 
local legislature to follow along the 
lines of the disqualifications which 
had found favour in the enactments 
of Bombay, Calcutta and Madras, the 
fact according to our view is that 
they have failed to do so. That being 
so, we are of opinion that the holding 
of the kerosene contract by Khan 
Bahadur Muhammad Abdul Baqi Khan 
did not prevent his standing as a 
candidate and does not invalidate his 
election ; and this is the answer we 
return to the Commissioner. 

Reference answered in the negative. 
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Banerjee A.C.J- and Piogott, J. 

Lalla Mai Hardeo Das Cotton Spin¬ 
ning Mill Co. of Hathras—In the 
matter of. 

Mis. Case No. 223 of 1923, Decided 
on 2nd July, 1923, reference made by 
the Commissioner of Income-tax 
United Provinces, D/-4tb May, 1923. 
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(а) Income Tax Act (1922), S. 66—Question 
of fact. 

The question whether there has been an 
advance of capital by particular partners, 
or a bona fide borrowing of money by the 
firm, in which the lender happens to be a 
partner must be treated as one of fact in 
each case. (P. 138 C. 2] 

(б) Income Tax Act (1922), S.2 (14) — Re¬ 
gistered firm. 

When a firm does not apply for regis¬ 
tration as prescribed by statutory rules prior 
to the last day by which its return of income 
for the year was due, it can not be held 
to be a registered firm for the year in ques¬ 
tion by filing the application prior to the 
a ssessraent. 

The very latest date on which a return 
was due from the objectors under sub¬ 
section (2) of S. 22 of the Indian Iocome- 
tax Act was the 5th of July, 1922. On this 
date there was not even inexistence “an in¬ 
strument of partnership specifying the indi¬ 
vidual shares of the partners." The appli¬ 
cants presented their application to the In¬ 
come-tax Officer on January, 2nd,1923, 
who actually registered their firmby an 
order which purported to effect registration 
from January, 30th to March, 31st 1923. 

Held : that the mere blunder of an In- 
coine-tax Officer could not make the objec¬ 
tors “registered firm' for the purposes of 
assessment during the financial year 1922-23, 
if they were not such within the meaning of 
the definition. IP. 139 C.l P.140C.1 & P.141 C.2J 

L. M. B<inerjee —for the Crown. 

S. /V. Sen —for Applicants. 

Piggott. J.—This is a reference by 
the Commissioner of Incometax un¬ 
der S. 66 (2) of the Indian Income- 
tax Act, No. XI of 1922. The asses- 
sees at whose instance the reference 
has been made are a firm carrying 
on business at Hathras, in the Ali¬ 
garh District, under the style of the 
“Lalla Mal Hardeo Das Cotton Spin¬ 
ning Company": they may be con¬ 
veniently referred to hereafter as 
•‘the objectors.” 

In the petition which led to the 
reference they sought to raise sundry 
questions of detail in respect of 
which no reference has been made. 
The Commissioner’s action in this 
respect has been perfectly correct. 
The Commissioner is required to re¬ 
fer to the High Court any question 
of law arising out of any order 
made by him under S. 32 of the Act. 
The objectors are seeking to raise 
questions not referred to in their 
petition of appeal to the Commis¬ 
sioner ; obviously no reference can 


be made to the High Court on any 
such question. 

There remain two points set forth 
in the order of reference. One of 
these is of no great practical conse¬ 
quence and may be disposed of at 
once. The objectors were being as¬ 
sessed to income-tax for the financial 
year 1922—23 on the basis of the 
profits disclosed by their accounts 
for the calendar year 1921. In those 
accounts a total sum of Rs. 42,882/- 
was shown as interest paid on account 
of money advanced during the year 
by partners in the firm for the pur¬ 
pose of carrying on the business. The 
objectors claim that this interest 
should be treated as an “allowance" 
admissible under S. 10 (2) (iii) of the 
Indian Income-tax Act, and should 
therefore be deducted from the net 
profits of the year before these are 
assessed to Income-tax. The Assist¬ 
ant Commissioner, who examined the 
books of the firm reports that the 
money in respect of which this in¬ 
terest is charged in the accounts was 
not really borrowed for the purposes 
of the business, “but- represented" 
only an advance of capital by the 
partners." This is so nearly a pure 
question of fact that it is not easy 
to formulate any question of law 
arising thereon in respect of which 
we can give an opinion. In the order 
of reference itself the question is 
stated thus : — 

“Is the sum paid as interest to 
partners for capital put into a firm 
as allowance admisssblo under sec¬ 
tion 10 (2) (iii) ? ” To the question as 
thus stated our answer ie:—“No: 
such interest represents merely an 
assignment of a part of the net pro¬ 
fits for the year in favour of part¬ 
ners who are regarded as entitled to 
such assignment by reason of spe¬ 
cial advances of capital made by 
them in the course of the year." 

The question whether there has 
been an advance of capital by par¬ 
ticular partners, or a bona fide bor¬ 
rowing of money by the firm, in 
which the lender happens to be a 
partner must be treated as one 
of fact in each case. We are 
nol called upon to enter into 
questions of fact; but we feel bound 
to add that the facts laid before us 
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in the course of arguments 
on both sides hare not left 
us under the impression that the ob¬ 
jectors have suffered injustice in this 
matter. 

The other question raised by this 
order of reference is one of great 
importance to the objectors. They 
have been required to pay no less a 
sum than Rs. 81,641/9/- as super-tax 
on account of the year under assess¬ 
ment. They contend that they are 
not liable to supertax, beciuse they 
were, during the financial year 1922— 
23, a ‘‘registered firm," within the 
meaning of that expression as de¬ 
fined in section 2 (14) of the Indian 
Income-tax Act. The commissioner, 
affirming the order of the Assistant 
Commissioner, has held that they 
[were not ; and the question has been 
]referred to us in the following form 
“Whether, when the firm did not 
apply for registration as prescribed 
by statutory rules prior to the last 
day by which its return of income 
for the year was due, it can be held 
to be a registered firm for the year in 
question by filing the application 
prior to the assessment." 

Here again the question of law has 
been stated to us in a form which 
only admits of one answer, and that 
answer is negative. By definition, a 
registered firm" is one “constituted 
under an “instrument of partnership 
specify ing the individual shares of the 
partners of which the prescribed 
particulars have been registered with 
the Income-tax Officer in the pres¬ 
cribed manner." By clause (10) of 
the same S. 2, the word “prescribed" 
means prescribed by rules made 
under this Act." It is not denied that 
certain rules have been made 

S* COmp ®‘ e l nt J authority and 

effL publ !? hed so as to “have 
effect as if enacted in this Act’* 

wWK S » Ctl0n 59 (4) of fche same) 

which pr fi escribe " manner in 

Jet L a , f e ? titl0 , d t0 d ° can 
get itself registered”. Those rules 

it i™ i^? n , laid before us. In Rule 2 

o thi ic° Wn * that * he a PPU°ation 

made “on ^°? e ; tax 0fficer ">ust be 

rreturJ is H 6f0re J the datw on whicb 

of s!^ 2 of th Un T de 1 r . 8ub ‘ sec tion (2) 
Act ”" Tn p , tha * ndl& n Inoome-tax 
Act. In Rule 3 it is laid down that 


the application must be in a prescri* 
bed form and be accompanied by the 
original instrument of partnership 
under which the firm is constituted, 
together with a copy thereof. The 
Income-tax officer is empowered in 
special cases to dispense with the 
production of the original instru¬ 
ment, but a properly authenticated 
copy must always be produced. 

Now, in the present instance, it is 
not denied that the very latest date 
on which a return was due from the 
objectors under sub-section (2) of S. 
22 of the Indian Income-tax Act was 
the 5th of July 1922. On this date 
there was not even in existence an 
instrument of partnership specify¬ 
ing the individual shares of the 
partners” in the Lalla Mai Hardeo 
Das Cotton Spinning Company : such 
an instrument only came into exis¬ 
tence on July 20th 1922. Not only 
therefore is it a fact that the objec¬ 
tors did not apply to the Income-tax 
Officer within the period limited by 
Rule, 2 but that period actually 
expired before they had put them¬ 
selves in a position to make such an 
application by executing the “in¬ 
strument of partnership ” necessary 
to entitle them to do so. It fol¬ 
lows inevitably that the objectors 
never brought themselves within 
the definition of a “registered firm” 
by getting the “prescribed particu¬ 
lars registered with the Income-tax 
Officer in the prescribed manner " 

These considerations are sufficient 
to dispose of the reference ; but it 
is perhaps expedient that we should 
go into certain points a little fur¬ 
ther. In the course of an exceedingly 
able, and indeed exhaustive, state¬ 
ment of the case on behalf of his 
clients, Dr. Sen, who represented the 
objectors, raised two points which 
are not exactly covered by the re¬ 
marks hitherto made. 

First he contended that, even 
though his clients may not have 
presented their application to the 
Income-tax Officer within the pres¬ 
cribed period, that Officer had con¬ 
doned the irregularity by accepting 
an application presented to him, in 
the first instanoe, on January 2nd, 
1923, and onoo more presented after 
amendment on January 5th 1923 ; 
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that the said officer did actually 
register their firm by an order which 
purports to etfect registration from 
January 30th to March 31st 19'3 ; 
that such registration, once effect¬ 
ed, necessarily operates from the 
commencement of the financial year 
1922-23 ; and that, in any event, the 
effect of this certificate is to enti¬ 
tle the objectors to immunity from 
the super-tax for two months of 
the financial year. 

Secon'iltj, Dr. Sen represented, in 
various forms and in connection 
with different parts of his argument, 
the contention that his clients were 
entitled to a generous interpreta¬ 
tion in their favour of a fiscal en¬ 
actment ; that they were the victims 
of chicanery on the part of the of¬ 
ficials of the income-tax department 
and, generally, that the equities of 
the case were entirely in their 
favour. 

To the first point it would be al¬ 
most a sufficient answer to say that 
the mere blunder of an Income-tax 
Officer could not make the objectors a 
“registered firm” for the purposes of 
assessment during the financial year 
1922-23, if they were not such within 
the meaning of the definition. 
Indeed, the exigencies of Dr. Sen’s 
argument brought him perilously 
near the position that a formal certi¬ 
ficate of registration, dishonestly or 
corruptly issued by an Income tax 
officer in flat defiance of the rules, 
would bind the Income-tax authori¬ 
ties and carry with it a right of ex 
emption from super-tax. In the pre¬ 
sent instance, of course, there is no 
suggestion of intentional misconduct 
on the part of the Income-tax Officer. 
Indeed it is obvious that he did not 
himself regard the certificate grant¬ 
ed by him as of any effect prior to 
the 30th of January 1923. Nor could 
it have any such effect, supposing it 
to be otherwise valid; for in Rule 5 
of the rules on the subject it is ex¬ 
pressly laid down that such a certi¬ 
ficate of registration “shall have 
effect from the date of registration". 
Obviously this certificate was never 
intended to affect the liability of the 
objectors to payment of super-tax 
which was being levied in respect of 
the earning6 of their firm during the 
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calendar year 1921. That liability 
could not be split up so as to be en¬ 
forced for part only of the financial 
year 1922—,3; the objectors had finally 
lost their right to the privileges of a 
registered firm” for that year, when 
the 5th of July 1922 went by without 
their even having executed an instru¬ 
ment of partnership. The certificate 
issued by the Income tax officer on 
January 30th 1923 may have been in¬ 
tended to save the objectors’ trouble 
by enabling them, during the next 
financial year, to apply for a renewal 
of the certificate, instead of having to 
take out a new one: it could have no 
other possible effect. 

We can make these matters even 
clearer by dealing briefly with Dr. 
Sen’s next point. 

On April 5th, 1922 the objectors 
were served with a formal notice 
calling on them to put in a return of 
their income for the calendar year 
1921, and giving them i month in 
which to do so. 

On may 4th. 1922 the objectors ob¬ 
tained a month’s extension of time. 

• On June 3rd. 1922 they put in two 
applications. One of these asked for 
another month’s time in which to pre¬ 
pare and submit the return of in¬ 
come: it was on this application that 
they were given time till the 5th of 
July 1922. The other was an intimation 
that the firm intended to apply for 
registration; but it contained an 
admission that no instrument of part¬ 
nership had yet been executed, and 
asked for information on points of 
procedure, which information was 
duly furnished. 

The 5th of July 1922 passed with¬ 
out any return having been furnish¬ 
ed; and on July 17th, 1922 the Assist¬ 
ant Commissioner wrote to the firm 
and told them plainly that their 
chance of obtaining registration was 
over for that year. 

On July 20th, 1922 the objectors at 
last got their instrument of partner¬ 
ship executed; but at the time they 
seemed inclined to accept the intima¬ 
tion that it was now too late to be of 
any use for that year. 

On October 27th, 1922 the objectors 
were at last compelled to submit their 
books for examination; and on De¬ 
cember 22nd, 1922 the Income-tax 
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Officer was able to report the result Where, as in the present case, the 
of his examination. The Assistant period for making a return of income 
Commissioner, whose duty it was to has been extended, there can be no 
make the assessment, by reason of a objection to a certificate being issued 
general order lawfully issued under bearing the correct date of some other 
S. 5 (4) of the Indian Income-tax Act, month. It will take effect from the 
completed his work on January 26th, date specified therein. When the 
1923. One would hare assumed that assessment comes to be made, the 
the same general order would have officer charged with that duty will 
transferred to the Assistant Commis- have to determine simply whether the 
sionerfrom the Income tax Officer firm with whose return, or with whose 
the duty of dealing with any applica- accounts, he is dealing, is or is not a 
tion for registration which the firm “registered firm” within the meaning 
might make. We do not know whe- of the definition. The objectors had 
ther this was the case or not; the been plainly told that they would be 


point is one which the Commissioner 
might do well to note, so that no such 
complication may again arise as was 
permitted in this case. It appears 
that, while the question of their as¬ 
sessment was before the Assistant 
Commissioner, the objectors went, be¬ 
hind his back, to the Income-tax 
officer with an application for regis¬ 
tration, first presented on January 
2nd, 1923, and again on January 5th, 
1923, after the instrument of partner¬ 
ship had been returned for certain 
amendments. Itwasonthi® applica¬ 
tion that the Income-tax Officer’s cer¬ 
tificate of registration was obtained 
on January 30th, T'23. The Assistant 
Commissioner was in, complete igno¬ 
rance of these proceedings when he 
made his assessment on January 26th, 
192'. On that date the objectors were 
beyond all question an “unregistered 
firm” and were very properly assess¬ 
ed as such. 

From this statement of the facts it is 
clear that the objectors were to blame 
for not making any return of their 
• income, and also for the delay in the 
production of their books of account. 
There a^c no merits whatever in their 
case. They had lost their right to he 
dealt with as a “registered firm” for 
the financial year 1922-23, for the 
simple reason that they had failed 
even to provide themselves with an 
instrument of partnership within the 
extended oeriod allowed them for the 
presentation of their return of in¬ 
come. The obvious intention of the 
rules, as shown by the wording of the 
prescribed form of certificate, is that 
such applications should ordinarily 
be presented in the month of April, 
the first month of the financial year. 


dealt with for the year 1^22-'-’3- as an 

“unregistered firm”: their attempt to 
escape from this position by going to 
the income tax officer at the begin¬ 
ning of January 1923 was wholly 
futile. It is they who are attempt¬ 
ing to evade a just liability by raising 
technical pleas and p e^sing for a 
strained, and indeed impossible, in¬ 
terpretation of one or two details in 
the rules 

Our answer therefore to the princi¬ 
pal question referred to us is, as we 
have already intimated, in the nega¬ 
tive. 

Under clause (6) of S. 66 of the 
Indian Income-tax Act (No. XI of 
1922) we order the aesessees to bear 
the costs of this reference, including 
the fee certified by the Government 
Advocate, who has appeared to sup¬ 
port the assessment. 

Reference answered in the negative 
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Daniels, J. 

Dukhi— Applicant. 

v. 

King Emperor— Opposite Party. 

Criminal Ref. ^o. °30 of 1923,Decid- 
ed on 26th April 1923 form the S. J., 
Allahabad, D/-12th April 1923. 

Cr. P. Code S . 106—Order under this 
section should he passed by the fame Magis¬ 
trate who tried the accused f«r the principal 
offence and not by another Magistrate. 

IP. 148, 0.1] 
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Jhandoo Singh v. Emperor (Daniels, J.) 


1924 Allahabad 


Daniels, J:-This case has been 
referred by the learned Sessions 
Judge at Allahabad on the ground 
that an order under S. 106 of the 
Code of Criminal Procedure was pass- 
ed without jurisdiction. A case under 
Ss. 352 and 506 of the Indian Penal 
Code was before a Magistrate of the 
second class. Being of opinion that 
the accused should be bound over 
under S. 106 of the Code of 
Criminal Procedure he referred 
the case to the joint Magis¬ 
trate. The Joint Magistrate passed 
an order under S. 106 but did not 
deal with the substantive charge and 
on his sending the record back the 
accused were convicted by the second 
class Magistrate in whose Court the 
case originally was. Under these 
circumstances the learned Sessions 
Judge is right in saying that the 
Joint Magistrate acted without juris¬ 
diction. The learned Sessions Judge 
appears to be of opinion that the 
order was a proper order on the 
merits but he has not thought it 
necessary to ask this Court to restore 
the order in the exercise of its revi- 
sional jurisdiction under S. 106 (3) of 
the Code of Criminal Procedure. I 
accept the reference and set aside the 
order passed under S. 106. 

Reference answered in the affirmative. 
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Daniels, J. 

Jhandoo Singh —Applicant. 

T. 

King Emperor— Opposite Party. 

Criminal Rev. No. 292 of 1923, 
Decided on 5th July, 1923, against 
the Order of Dt. Mag., Budaum 
D/-21st March 1923. 

Criminal P. C., S. 110—Evidence in - 
sufficient. 

Evidence ihowing that the applicant took 
part in a dacoity, that he was actually ar¬ 
rested in conned ion with the decoity but the 
police considered the evidence against him of 
so little value that he was released under 
S. 169 of Cr. P. C. without even being 
placed before the Court, is totally insufficient 
for binding the accused over on a charge of 
being a bad character. [P 142, C 2J 

Thompson —for Applicant. 


The - 4sstt Government Advocate— for 
the Crown. 

Da k nic ! s ’ J -- T „ his is an applica- 
tion by Jhandu Singh who has been 
bound over under S. 110 of the Code 
of Criminal Procedure and sentenced 
to rigorous imprisonment on the 
failure to give security. An appeal 
was filed to the District Magistrate 
who in a very brief judgment dismis- 
s . the appeal. The learned Dis- 
tnct Magistrate says that the he has 
read the evidence, that the Magistrate 
has written a fair and convincingjudg- 
ment and that he fails to see how 
the trying Magistrate could have 
come to any other conclusion with 
regard to the guilt of the appellant. 

I regret to say that the judgment of 
the trying Magistrate produces an 
entirely opposite impression on me 
from that which it has produced on 
the learned District Magistrate. The 
applicant was admittedly at enmity 
with the Mukhia Nawab Singh and 
was a witness for the prosecution in 
a case in which the Mukhia was ac¬ 
cused of murder. The applicant was 
tried with eight other persons as 
forming one gang. The Magistrate 
expressly finds that the evidence that 
they did form one gang is unworthy 
of credit. He has also acquitted 
several of the accused on the ground 
that they were implicated through 
enmity. His chief reason for con¬ 
victing the applicant is that he 
believes that certain evidence goes to 
show that the applicant took part in 
a dacoity which was committed in 
December 1922 shortly after the 
murder case. Now the applicant was 
actually arrested in connection with 
the dacoity in question, but the police 
considered the evidence against him 
of so little value that he was released 
under S. 169 of the Criminal Pro¬ 
cedure Code without even being plac¬ 
ed before the Court. It is contrary 
to all accepted principle* to make 
use of this evidence as a ground for 
binding the accused over on a charge 
of being a bad character. If the 
evidence was insufficient to implicate 
the accused in the otfence to which 
it relates it was equally insufficient 
to be used for influencing the Court 
against him on a question of his 
general character. It was equally 
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not open to the Magistrate to act on 
information not given in evidence 
but obtained from a perusal of the 
special diary. Although the Magis¬ 
trate says at the conclusion of his 
judgment that there is some evi¬ 
dence agiinst the accused and the 
other persons who have been con¬ 
victed of cutting crops it is clear 
from the judgment that the main 
grounds on which he has convicted 
the accused are the evidence tendered 
to show that he took part in the 
dacoity case and a perusal of the 
special diary. The order of the Court 
below cannot therefore be upheld. I 
allow the application and setting 
aside the order passed against the 
accused direct his immediate release. 

Application allowed. 
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Kanhaiya Lal, J. 


Kanhaiya, Lal, J. —This is a refer¬ 
ence by the Sessions Judge of 
Moradabad in a case in which the 
accused Abdul Rashid Khan has been 
directed to pay Rs. 300/- to the com¬ 
plainant Haji Nisar Muhammad 
Khan by certain instalments under 
S. 2 of Act 13 of 1859 as amended 
by Act 12 of 1920. It appears that 
in 1920 Abdul Rashid Khan obtained 
an advance of Rs 3001- for doing 
a certain wark. He worked for a 
few months after the execution of 
the agreement but failed to complete 
the engagement. He was arrested 
and on being charged with a breach 
of the contract executed another 
agreement in lieu of the former 
advance to work for another period 
of one year. Thereupon the com¬ 
plaint originally filed against him 
was withdrawn. After the execu¬ 
tion of the second agreement he 
worked again for a little while and 
then broke off the engagement. The 
complainant thereupon proceeded 


Abdul Rashid Khan —Applicant. 

v. 

Haji Nisar Muhammad Khan and 
another —Opposite Party. 


Criminal Ref. No. 330 of 1923 
Decided on 6th June 1923, from the 
S. J , Moradabad, D/-23rd April 1923. 

Workman's Breach of Contract Act (13 of 
1869 amended by IS of 19S0), S. 4~New con¬ 
tract in place of old one—No cash advance for 
the second time—Contract is valid. 


Accused obtained an advance of Re. 
for doing oertain work. He worked for 
few months after the execution of the agi 
mentbut fajled to complete the engagemi 
He was arrested and on being cl-arged w 
a breach of contract executed another agr 
meat in lieu of the former advance to wi 
for another period of one vea". Thereui 
the complaint originally filed against t 
was withdrawn After the execution of 
second agreement he worked again for 
little while and then broke off the enga 
,™ complainant thereupon proceet 
jtffnipst hiin to enforce his agreement z 
obtained an order.-- -***• 

__ W7 re* ~ i ■■ , .__ 

adSL^ tb ® order w »8 right : Although 
,„™ D , ce ,n CB8b was made at the time of 

"S JndSr 6nt the . n6W contrac * cute 

rthe ° ,rcu rnstances above raentioi 
2lt ,neW * he old extract, and 

validity is recognised by 8.4 of the Act. 

Th 0 a IP 143 * C 

ted Apphcant was not Repress 


against him again to enforce his 
agreement and obtained an order, the 
correctness of which forms the sub¬ 
ject of this reference. The view taken 
by the learned Sessions Judge is that 
inasmuch as no advance in cash was 
made at the time of the second agree¬ 
ment, S. 2 of Act 13 of 1859 as 
amended by Act 12 of 1920 was 
inapplicable. But the advance may 
be an advance made at that time for 
the performance of the engagement 
or at some time earlier. The new 
contract entered into under the cir¬ 
cumstances above mentioned merely 
superseded the old contract, and its 
validity is recognised by S. 4 of the 
Act, which provides that the word 
“contract” as used therein would 
include all contracts falling within 
the meaning of the Indian Contract 
Act of 1872 except where the period 
specified for performance exceeds one 
year. The new contract provided for 
the performance of the engagement 
for one year only and was valid and 
enforceable. The order of the trying 
Magistrate need not therefore be 
disturbed. 

Reference answered in the negative. 


8. Raza Ali—f 0T Opposite Party. 
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Ryves and Daniels, JJ. 

Nasir Khan —Objector—Appellant. 

v. 

Itwari and others —Decree-holders— 
Respondents. 

Ex. S. A. No. 372 of 1923. Decided on 
28th May 1923, from the D. J., Farru- 
khabad, D/- 13th October 1922. 

(A) Civil P. C t .O. 41 y R.17—No dismissal on 
merits is allowed . 

Under Order 41 Rule 17 Court should not dismiss 
the appeal on the merits. 45 Mad. 88*4 Foil. 

(P. 144, C. 1] 

(B) Appeal -Right to % depends on actual order 

The right of appeal doe9 not depend on what 

the Court ought to have donp but on what it 
aotually did. 3 All. 519 & 8 All. 3" Dist. 

[P. 144, C. 2j 

A. Sanyal —for Appellant. 

P. L. Bancrjee —for Respondents. 

Judgment.—The appellant before 
us was the judgment debtor, and on 
an application being made to execute 
the decree against him he objected 
that the application was time-barred- 
The trial Court dismissed the objec¬ 
tion. The objector appealed and on 
the date fixed for the hearing of the 
appeal failed to put in an appearance, 
and he was not represented by Coun¬ 
sel. The learned District Judge re¬ 
corded the following order :— 

“Counsel for the appellant is ab¬ 
sent. Appellant is himself absent. 
His brother or a person alleging him¬ 
self to be his brother, applies for an 
adjournment. I se no good reason to 
grant this. There does not seem to 
me to be the least force in this ap¬ 
peal ; the reasons given by the Sub¬ 
ordinate Judge holding that the ap¬ 
plication of the decree-holder respon¬ 
dent for execution was in time and 
not time-barred are good and sound. 
I dismiss this appeal with costs on the 
merits.” 

The appellant comes here in second 
appeal and urges that under Order 41 
Rule 17 the learned District Judge 
should not have dismissed the appeal 
on the merits but should either have 
allowed an adjournment or should 
have dismissed it for default. This 
Doint was considered recently in the 
Madras High Court, in Mahammad v. 
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Manavikramu (1) and we entirely 
agree with that decision. 

A preliminary objection is taken 
that no appeal lies on the ground that 
on the appellant’s own showing the 
Court below had no jurisdiction to 
pass the order which it did pass. The 
form which the argument takes is 
this. The only order which the Court 
below had jurisdiction to pass was an 
order dismissing the appeal for de¬ 
fault. The order under appeal must 
therefore be treated as an order dis¬ 
missing the appeal for default, since 
this is the only order the Court below 
could legally pass. From such an 
order no appeal Ins. 

The argument is ingenious but un¬ 
sound. The right of appeal does not 
depend on what the Court ought to 
have done but on what it actually did 
What it actually did was to pass a 
decree on the merits Against such a 
decree the law allows an appeal. 
When the appeal comes up for deci¬ 
sion the appellate Court has then to 
decide whether the order passed was a 
proper order and one which the Court 
below had jurisdiction to pass. If it 
decides this question in the negative 
it will set the order aside. The res¬ 
pondents reasoning would dep.lve the 
agerieved party o e the right of appeal 
just in tho e cases in which it is most 
needed. The respondent relies in sup¬ 
port of his argument on two old cases 
fCmiahi Lai v. Nanhat Rai (2) and 
Krishna Ram v Gnvind Prasad (3). 
These were decisions under the old 
Act the language of which is different 
from that of the present Code, but if 
there is anything in these cases to 
support the position taken up by the 
respondent we are unable to follow 
them. The result is that we allow the 
appeal. The question involved is one 
of law and we should have been pre- 
pard to dispose of it ourselves, but all 
the documents which have been relied 
on by the Court of first instance are 
not before u«. We therefore allow 


(1) 1923 M«d. 13-45 Mad. 882— 
16 M L W. 434-43 M.L.J. 317— 
(1922) M.W.N. 604-69 I.C. 513. 

(2) [1881] 3 All. 519-0881) A.W.N. 
17. 

(3) [1885] 8 All. 20—(1885) A.W.N. 
321. 


NaSik Khan v. Itwari 
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the appeal and pass the order which 
we think the Court below should have 
passed, that is. to dismiss the appeal 
to the Court below for default. If the 
appellant wishes to restore the appeal, 
he must apply to the Court below and 
satisfy that Court that the appeal 
should be restored. 

We make no order as to costs. 

A/ink'll fiHoivo l. 
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ryves and Daniels, J. 


(Tmmel an ! others — Appellant. 


v 

Kinj Empcrnr —Opposite Party. 

Criminal App. No. 409 of 1923- 
Decided on 30th June 1923, from the 
order of the S. J., Malnpuri. D/- 9th 
April, 1923. 


Penal Code, Sn. 302 cC* 34—Beat inf 7 by five per - 
sone Death the common result—All are guilty. 

One B an elderly Kachhi was mercilessly 
beaten by the four accused. There had beeu 
litigation between B on the ono side and 
two of the accused, on the other, in which 
B hud been entirely successful. B was 
taken to the hospital where bodied two days 
afterwards. All the accused had joined in’beat- 
ing B when he was on the ground with la. 
this and thoy inflicted such serious injury to 
him that he died two days afterwards. 


Held: that they must have known that at 
the least they were causing injury which was 
likely to cause death, and >f death resulted 
they are guilty of murder. In such cases it is 
immaterial by whose lathi the fatal injury 
is ioflioted. 29 All. 282 is no longer good law, 
1923 All. 88 Ref. . [p 145 (• 2, P146 C 1) 

The Asstt. Ouvt. Advocate —for the 

Grown. 


Ryves, J. Niranjan, Banwari, Ran 
iu a ^ d Ummed were committed ti 
the Court of Sessions at Mainpuri oi 
charges under Ss. 148 and 302 I. P, C 
he learned Sessions Judge convict 
ea U mmed under Ss. 148 and 30- 
o and conyicted the reraainde: 

TTmm 2 8 ; 148 and 3 5 - He sentencec 
u turned to transportation for life ynde; 

years rit nd ^ ° ther three - to 
q ”8° ro «» imprisonment unde: 

On ht Gmmed appealed to this Court 

learned TT' admitted by , 

was alt ?„ dg w- ° f . this note, 

° ® an wari am 

1924 A/19 & 20 


Rati jit to show cause why the convic¬ 
tion should not be altered in their 
case and the sentence enhanced ac¬ 
cordingly Niranjan has since died 
in jail. The notice has been served 
on Banwari and Rarijic and no cause 
is shown on their behalf. We there¬ 
fore take ur> the ea-e of Ummed on 
anpeal and the cases of Ranjit and 
Banwari in revision. 

It is proved by the clearest evi¬ 
dence that Bhopal an elderly Kachhi 
of Nanyanpur was mercilessly beat¬ 
en by the four accused and one Gannu 
who is abscon ling. There had been 
litigation between Bhopal on the one 
side and Niranjan and Banwari, 
who are brothers, on the other in 
which Bhopal had been entirely suc¬ 
cessful with the result that there 
was the bitterest enmity against him 
on the part of Niranjan and Banwari. 
Only verv shortly before this occur¬ 
rence Bhopal had obtained a decree 
under S. 9. of the Specific Relief Act 
against them and was then putting 
his de ree into execution. Bhopal 
was taken to the Hospital at Main¬ 
puri where he died on the 13th Janu¬ 
ary. The mediial evidence shows 
that he was most mercilessly beaten 
and his skull was fractured and ele¬ 
ven rib- were broken. 

The evidence against the accused is 
overwhelming. It consits of several 
eye-witnesses who saw the assualt in 
broad day-light and who knew all the 
accused. In the first report which 
was made on information given by 
Bhopal himself, all five are named. 
The learned Sessions Judge has come 
to the conclusion that on the evi¬ 
dence the apparent intention of 
the accused was to cripple Bhopal 
and not to kill him. He gathers 
this from the statements of the 
witnesses who say that the ac¬ 
cused were saying as thev were beat¬ 
ing Bhopal that they would not leave 
him in a condition to fight a oase in 
Mainpuri. W e should have drawn a 
very different inference from these 
remarks, but it seems to us quite un¬ 
necessary to do so. There is no doubt 
that, all the five accused joined in. 
beating Bhopal when he was on the! 
ground with lathis and they inflicted 
such serious injury to him that hd 
died t~o days afterwards. They] 
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imust have known that at the least 
they were causing injury which was 
likely to cause death, and if death 
resulted they are all guilty of murder. 
In such cases it is immateial hy 
whose lathi the fatal i jury is in¬ 
flicted. The learned Judge has drawn 
a distinction between Umined and 
the other three accused b-fore him, a 
distinction which we are entirely un¬ 
able to appreciate. It may be that 
Ummed inflicted the 5rst blow or 
even the blow on the head but that 
does not distinguish his case from 
that of the others. They all joined in 
the attack and the death was the re¬ 
sult of the beating inflicted by them 
all jointly. The learned Sessions 
Judge has relied on the case of Em¬ 
peror v. Bhola Singh (1). That case 
has not been followed in several later 
decisions and can no longer be treat¬ 
ed as good law : Vide Emperor v. 
Rom Neiraz (2) and Emperor v. Ha- 
numam (1) Emperor ▼. Gulab (t). In 
this case the decision of a single 
Judge in Emperor v. Chnnilan Singh 

(5) which followed 29 All. 282, was 
expressly overruled. A similar deci¬ 
sion reported in Dhi"n Singh r. King 
Emperor (6), was dissented from in 
35 All. 560. The latest decision on 
the point is that of Sipnhi Singh v. 
Emperor 17). In our opinion all the ac¬ 
cused ought to have been convicted of 
murder, and if they had been so con¬ 
victed and sentenced tb death we 
should not have interfered. As it is 
we alter the conviction in the case of 
Ummed from S. 3' 4 to S. 302 and in 
the case of Banwari and Ranjit from 
S. 325 to S. 302. We maintain the 
sentence of Ummed of transportation 


(1) (1907)29 All. 282—4 A.L J. 207— 
(1907) A.W.N. 51-5 Cr.LJ 130. 

(2) [1913] 35 All. 506—11 A . L. J. 
804-14 Cr. L.J. 615- 21 IC. 663. 

(3) [1913] 35 AH. 560-11 A.L.J. 926— 
14 Cr. L.J. 685-21 I.C. 1005. 

(4) [1918] 40 All. 686—16 A. L.J. 
731-19 Cr. L J. 953-47 I C. >05. 

(5) [1918] 40 All. 103- 16 A.L.J. 11— 
19 Cr. L.J. 150- 43 1 C 438. 

(6) [1912] 9 A.L.J. 180—13 Cr. L. J. 
265—14 I.C. 649. 

(7) 1923 Al.l 88—45 All 130— 20 A. 
L.J. 900—24 Cr. L. J. 106— 
71 I.C. 234. 


for life and enhance that of Banwari 
and Ranjit to transportation for life 
with effect from the 9th of April 1923. 
The sentence under S UX will re¬ 
main and run concurrently. 

Appeal dismissed. 

Sentences enhanced. 
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Lindsay and Sulaiman, JJ. 

Ramdns Rai and others —Defen¬ 
dants—Appellants. 

v. 

Abdul Ghofur and others —Plain¬ 
tiffs—Respondents. 

S. A. No. 586 of 1923, Decided on 
20th April 1923, from the D. J., Ghazi- 
pur, D/-21st December 1922. 

(a) Pre-emption — Wajib-ul^irz — Custom— 
Prtsumi tion. 

An entry in tbo Wajib-ul-arz of 1882 raiped 
a presumption of the existence of tho custom. 
To rebut th sevidenee the defendants proved 
that in the year 18 0 there *asa single pro* 
pi ii tor in the mabal. 

Held , the circumstance of there being a 
single proprietor in ldIO does not necessarily 
rebut the presumption of custom raised by the 
entry in the wajib ul-arz of 1882 [l* 1'6 C 2] 

(0 Civil P. Code. S. lOO-Sujfciency if 
rtbuitiug evidence is a question oj fact • 

whether the evidence adduced by the plain¬ 
tiff had not been sufficiently rebu'ted is a 
question of fact and will • ct be interfered with 
in secoi d appeal. 17 A.L.J. &5 DiM.lP 147 C 1J 

A. P. Pundey —for Appellants. 

Judgment —This is a defedants* ap¬ 
peal arising out of a suit for pre¬ 
emption. The Court of first instance 
dismissed the suit. On appeal the 
learn id District Judge has dtcieed it 

The plaintifls in order to prove the 
custom alleged relied on an <ntry in 
the vcajibulorz of 1882 which ptttnu 
foci* raised a presumption of the 
existence of the custom. To rebut 
this evidence the defendants proved 
the fact that in the year 1840 there 
was a single proprietor in this mahal# 
and further that no suit for pre-emp¬ 
tion had ever been brought between 
the years 18-.0 and 1882. The learned 
District Judge has considered all 
the circumstances in the case and 
has weighed the evidence. In our 
opinion the circumstance of there 
being a single proprietor in 1840 does 
not necessarily rebut the presumption] 
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of custom raider! by the entry in the 
«r ajibu'arz of 188?; as the learned 
Judge has pointed out, it was admit¬ 
ted in the written statement that 
there had been numerous transfers 
it was possible that a custom might 
hare grown up during that interval. 
In second appeal we find it impossi¬ 
ble to hold that the learned Judge was 
wrong in holding that the evidence 
adduced by the plaintiffs had not been 
sufficiently rebutted. 

The learned vakil for the appellants 
relied on the case of Ku'sumunnissa 
Bibi v. Khasnlat Husain (1). We 
may point out that in that case stress 
was laid on the circumstance that 
the learned Judge of the Court below 
was under a misapprehension on a 
question of law, namely that the fact 
that the property once was in he 
hands of a single proprieter did not 
put an end to the custom. It was in 
view of that err-moeus assumption 
that the Bench said that in the pecu¬ 
liar circumstances of that case a 
question of law did arise and they 
were justified in going behind the 
findings of fact. 

F' The result is that the appeal fails 
and is dismissed under Order 41 
rule 11. 

Appeal dismissed, 

(1) {1919J 17 A.L J. 315-50 I.C 179. 
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KaNHAIYA Lal, J. 

Oanesh Din and another— Defen- 
dants—Appellants. 

v. 

Lachman Singh and offers—Plain¬ 
tiffs—Respondents. 

\ *9^3, Decided on 

20th June, 1923. against the decree 
ot the Small Causes Court, exercising 

J " 

Mr “ i i® c “l e of »« oooupanoy bolding if one 
KSfi *“2 an °‘ her Pa'ceti- free 

•ultiration wUh th ; “L 8 per90 . a * i oi "‘ in 
thatiaenoughtVXS“ g0 - th * 
the former. 8 him a r, * h 'j ^eera 

Damodar Da*- for Appellant^' °’ 1 


Judgment.—This appeal arises 
out of a suit for the redemption ' f a 
mortgage said to have been effected 
by Diplu Singh, the ancestor of the 
plaintiffs in favour of Thakur Dayal, 
the ance-tor of the defendants. The 
defendants denied the existence of 
the alleged mortgage; but the Court 
below found that the mortgage in 
question was proved. The defendants 
also denied that the plaintiffs were 
the lawful successors of Diplu Singh ; 
but the Courts below found against 
them. It appears that Diplu Singh 
was an occupancy tenant of the plots 
in dispute and that he mortgaged 
them with Thakur Dayal and gave 
him possession. The plaintiffs were 
his collateral descendants and were 
according to the Courts below joint 
in cultivation with him in the holding. 
The extent of that holding is not men¬ 
tioned Whether tbev were joint with 
hi n in the cultivation of the whole 
holding mortgaged or in the cultiva¬ 
tion of the remainder of his holding, 
makes no difference, because a holding 
is defined as a parcel or parcels of land 
held Uf der one tenure or lease or 
engagement. If one parcel is mort¬ 
gaged and another parcel is free from 
the mortgage, and a person is joint in 
cultivation with the mortgagor in 
the latter, that is enough to give him 
a right to redeem the former. If he 
is joint in cultivation with him in 
the holding, that is to say in any 
parcel of land comprised in that hol¬ 
ding, the entire holding can devolve 
on him, for it must devolve as a whole 
under S. 22 of the U P. Tenancy Act 
(No. II of 1901). If the holding com¬ 
prised only the mortgaged plots, the 
fact that the plaintiffs were in joint 
cultivation with the mortgagor before 
the mortgage would equally give 
them a right to redeem the mortgage. 
An occupancy tenant may hold a 
part of the land comprised in the 
holding in his cultivation jointly with 
his k nsmen and may sub let the rest 

thereof but the effect of such a sub¬ 
lease oannot prevent the devolution 
of the entire holding on the kinsmen, 
who are joint in the cultivation with 
him of the remainder. The fact that 
he has made a mortgage of & portioiv 
would similarly make no difference. 
In either event the jointnesir in the 
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cultivation is determined by the fact 
of cultivation itself and not by its 
extent. 

It is asseried that the statements of 
some of the witnesses relied on were 
misunderstood by the Courts below in 
arriving at the conclusion recorded by 
those Courts, but there is nothing to 
show that that contention is well- 
founded. The appeal is therefore re¬ 
jected. 

Appeal ilismisse.il. 
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Daniels, J. 

Mt. Atftha Bibi —Defendant—Appel- 
dant. 

v. 

Chhajju Mai ami others —Plaintitfs— 
Respondents. 

S. A. No. 905 of 1953, Decided on- 
22nd June, 1923. against the decree of 
the Dt. J., Saharanpur. D/-23rd 
February, 1 23. 

Registration Act, S. 32— General power to 
execute document includes power to present for 
registration . 

• Where a person holds a power of attorney 
to execute a document on behalf of his princi¬ 
pal and the docume» t has been executed by 
him as such he is, so far as the Registration. 
Office is concerned, the actual executant of 
the document and is entitled under S. 32 (a) to 
present it for registration and to get t regis¬ 
tered. He need not possess a separate power 
authenticated as under S. 33. IP. 1 ^8, ,.] 

Mushtaq Ahmad—tor Appellant. 

• 

Judgment— The point raised in 
this appeal is a point of law under 
Ss. >2 and 3 1 of the Registration Act. 
but as the question appears to ine to 
be quite free from d- ubt on the 
language of the Act, I propose to 
dispose of the appeal at once. The 
document, the presentation of which 
is challenged, was executed by 
Raghunath Das the genertl agent of 
Ram Lai and of the widow of Ganpa*. 
Rai on their behalf. The power of 
attorney which he held authorised 
him to i xecute documents on their 
behalf and he executed the document 
under the terms of this power of 
attorney. He then presented it for 
registration at the Registration Office 


and it was registered. The plea' 
taken by the appellant in this Court 
and in the Courts below was that in 
order to enable him to present the 
document it was necessary that he 
should hold a power of attorney 
authenticated before the Sub- 
Registrar under the provisions of 
S. 33. A reference to S. >2 shows that 
a document may be presented for 
registration either under Cl. (a) by a 
person actually executing it or by 
some one claiming under it, or it may 
be presented under Cl (c) by the agent 
of such person duly authorised by a 
power of attorney executed and au- 
thenti ated in accordance with S. 33. 
The provisions of S. 3 ' therefore clear¬ 
ly apply where the person presenting 
a document is the general attorney of ' 
the person executing it, and not' 
where it is presented for registration ’ 
by the actual executant, even though' 
he raaj have ex < uted it as agent for 
some one else. The person actually 1 
executing a document is entitled to 
present it for registration under Cl.’ 
(a) of‘S. 32 without the necessity of. 
any power of attorney. ‘ No doubt an 
agent requires a power of attorney to 
empower him to execute a document 1 
on behalf of his principal, but when 
once the document has been executed 
he is, so f; r as the Registration 
Office is concerned, the actual execu¬ 
tant of the document and is entitled 
under S. : 2 (a) to present it for 
registration and to get it registered. 
The appellants suggest that the case 
is alter-d by the fact that the power 
of attorney which Raghunath Das 
held gav<- him two authorities, first:, 
an authority to execute documents on 
behalf of hi 1 - - principal, and second an 
authority ( mpowering him to present, 
documents for registration on behalf 
of his principal. This in my opinion 
does not aifect the case as in this 
case he acted under the first of tfie 
two powers. The learned Judge of 
the Court b< low has in my opinion 
properly a| P r eciated and dealt with ; 
the point of law involved, and as his 
decision is in ray opinion clearly right.. 
I dismiss the appeal under order 41 • 
rule 11. 

Appeal dismissed. • t 

•...u 
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ryves and Daniels, JJ. 

Lalta Prasail an I others— Defend¬ 
ants— Appellants. 


v. 

Darshan Sinij/i an-t others — Plain¬ 
tiffs—Respondents. 


S. A. No. 475 of 1912. Decided on 
28th May 1923. from the Dt. J.. Cawn- 
pore, D/- 8th February 1922. 

(a) Hindu Latv—Alienation by Widow - 
Legal necessity—Arrears of revenue is necessity . 

The existence of arrears of revenue for which 
the estate is liable to be sold up is at least 
presumptive evidence of necessity, even 
though when the loan is incurred, the Govern¬ 
ment may not have taken measures to enforce 
the liability. This presumed necessity may no 
doubt be repudiated by showing that the 
widow had sufficient income to enable her to 
pay the revenue without the necessity of 
borrowing. (P. 149, C. 2.] 

(b) Evidence Act , S. 71—Execution, proof of . 

S. 71 does not require execution in the 
presence of the attesting witnesses to be 
proved. 17 All. 141 Foil. ' [P 150, C. 1.) 


N. P. Ashthana —for Appellants. 

K. N. Katju —for Respondents. 

Judgment.—Th* issue in this case 
is whether the mortgages executed 
in 19 i. and 1908 by a Hindu widow 
Mussammat Kailasha were executed 
for legal necessity 
The suit out of which the appeal 
arises was brought by the mortgagees 
for sale of the mortgaged property. 
The defendants appella?its are the 
reversioners of Musammat Kailasha’s 
husband Radha Kishan There are 
some parts of the judgment of the 
lower Appellate Court which are not 
very clear, but there is no doubt as to 
what its findings are. It finds that 
the consideration for these mortgages 
was actually advanced for payment 
of revenue, and it is not disputed that 
R was applied in payment of revenue. 
Ihe appellants contend that there 
was no legal necessity, first because 
it was not shown that the estate was 

actually threatened with sale when 

««LtSi° rtga i? es were » x ecuted and 

L beoau9e Mt. Kailasha 

the estate an incon * e 
sufficient to enable her to pay the 

revenue As to the latter point the 

learned Judge finds that she had an 
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income which would ordinarily be 
sufficient to enable her to pay revenue, 
but at the time when these mortgages 
were executed, she had been obliged 
to incur unusual expenditure by 
reason of a litigation in which she 
had been involved for the protection 
of the estate. The learned Judge 
therefore finds that there was at the 
time a pressure on the estate. He 
also finds, though he ha^ not attached 
to the circumstance the weight to 
which we think it is justly entitled, 
that the reversioners themselves paid 
off, as if it were a valid debt, another 
mortgage executed by Mt. Kailasha 
for payment of revenue, shortly after 
the mortgages in suit. These mort¬ 
gages were actually recited in that 
deed. On these findings the question 
of legal necessity cannot be seriously 
disputed The existence of arrears of 
revenue for which the estate is liable 
to be sold up is at least presumptive 
evidence of necessity, even though, 
when the loan is incurred, the govern¬ 
ment may not have taken measures 
to enforce the liability. This pre¬ 
sumed necessity may no doubt be 
repudiated by showing that the widow 
had sufficient income to enable her to 
pay the revenue without the necessityl 
of borrowing. The learned Judge in 
this case, though he finds that she 
had a substantial income, has also 
found that there were special circum¬ 
stances which made it necessary for 
her to borrow money at this particular 
time. 

Three other points have been urged 
by the appellants. The first is that 
the interest under the deed was 
excessive. This point is nowhere 
specifically raised in the grounds of 
appeal, though the memorandum of 
appeal is divided into seven para¬ 
graphs, and we do not think that the 
appellants are entitled to urge it. 
Nor do we think that 15 per cent, 
interest with yearly rests is an 
extraordinarily high rate. The second 
point is that instead of passing a 
mortgage decree in the usual form 
the Court below has given a personal 
decree against the reversioners. This 
is no doubt due to an oversight on the 
part of the offioe in drawing up the 
deoree. The learned Judge merely 
says in his judgment that he allows 
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the appeal and decrees the sum 
claimed. Reference to the plaint 
shows clearly that the claim was for 
a decree for the amount claimed by 
sale of the mortgaged property. This 
plea is therefore allowed and the 
decree will be amended and the decree 
in the form of order 34 rule 4 will be 
prepared. Accounts will be prepared 
up to a date six months from now. In¬ 
terest will run at the contractual rate 
up to that date, and thereafter simple 
interest will be allowed at b per cent, 
per annum till payment. We nolice 
that the decree of the Court below 
was signed by the appellant’s learned 
pleader who is therefore responsible 
for not pointing out the oversight 

The last point was that the second 
mortgige was not proved, and this 
point is taken in para 7 of the 
grounds of appeal, but it does not 
appear to have been pressed in the 
Court below. In any case we are 
satisfied that there is no substance in 
it. There were three attesting wit¬ 
nesses to the deed. Two of them were 
dead and the third denied attestation. 
A witness has proved execution under 
3 71 of the Evidence Act. The appel¬ 
lant’s argument was that he should 
also have proved execution in the 
presence of the attesting witnesses. 
3. 71 does not require this and there 
is authority both of this Court in 
:V drain Das v. Dilwar (1) and that of 
the Patna High C^urt in Lakshman 
Sahu v. Golcul Afaharuna (2) that proof 
of execution is sufficient. 

Except to the extent slated above 
we dismiss the appeal. As the appel¬ 
lant has substantially failed the 
respondents will get their costs 
including in this Court fees on the 
higher scale. 

Appeal dismissed. 


(1) [1919] 41 All. 250—17 A.L.J. 
141—52 I.C. *30. 

(2) 19.-2 Pat. 41—1 Pat. 154— 
70 I.C. 298. 
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Lindsay and Sulaiman, JJ. 

Kundan Lai— Plaintitf— Appellant. 

v- 

Makundi Kunwar and others —De¬ 
fendants— Respondents. 

F. A. No. 30 of 1920, Decided on 
26th April 1923, from a decree of 
Addl. Sub. Judge, Saharanpur, D/-27th 
October 1919. 

Practice—Pleadings — Inconsistent findings 
against co-defendants cannot be given. 

Where after b)tb parses have given evi¬ 
dence and the Court has come to the conclusion 
that the plaint.ff ha l failed to prove the caaa 
set up by him, it would not l e in the mouth 
of the plaiutiff to turn round and ask for • 
decree agait.at one of the defei dauta who 
had not expressly denied one of the facts in 
issue. 25. All. 159, Foil. IP. 152, C. 1J 

SureivIra Nath Sen, Lalit Mohan 
Bunerji and Suren Ira Nuth Gupta— 
for Appellant 

B. E O'Conor, Nihal Chand, J. Af. 
Bunerji, Girdhari Lai Ayurwala, 
B. L. Banerji, K. N. Katju and M. J. 
Prosa I —for Respondents, n.v; 1 2 J 

Judgment.—This is a plaintiffs 
appeal arising out of a suit for re¬ 
covery of possession of considerable 
property, together with mesne profits, 
against several sets of defendants. 
The plaiiitiif’s case was that one 
Maheshwar Dayal. son of Sri Kishen 
Das, was the last male owner of tho 
property and died in the year 1895. 
On his death he was succeeded by 
his mother Musammat Gomti Kun¬ 
war, who died in 1903 ; and on her 
death his grandmother Musammat 
Darab Kunwar remained in posses¬ 
sion till 1906 when she also died. On 
the death of this second limited owner 
the plaintitf claimed to succeed as 
Maheshwar Dayal’s nearest collateral, 
alleging that he was connected with 
him thtough Jwala Latt, who was 
Harsukh Rai’s daughter’s son and was 
alleged to be his adopted son also. 

The suit was instituted just within 
12 years of the death of Musammat' 
D«rab Kunwar. In the plaint thero 
was no express mention as to when 
the alleged adoption of Jwala Datt 
took place, nor was it stated whether 
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be had been adopted by Harsukh Rai 
himself or by his widows after his 
death, and in the latter cisc, whether 
the widow had any authority to adopt. 
The plaintiff contented himself by 
simply stating that he was the heir of 
Maheshwar Dayal according to the 
genealogical table given in the plaint. 
By subsequent oral pleadings the 
plaintiff asserted that Jwala Datt had 
been adopted after the death of Har¬ 
sukh Rai by his widows witu his 
authority, and that there was a cus¬ 
tom among Vaish Agarwals to adopt 
a daughter’s son. 


Separate written statements were 
filed on behalf of various defendants. 
Musammat Makundi Knnwar and 
Musammat Lachchi Kunwar, defend¬ 
ants Nos. 1 and 2, pleaded that Nihal 
Chand and Sri Kishen Das had been 
joint, and that Jwala Datt had never 
been adopted by Harsukh Rai’s widows 
nor had the widows any authority to 
adopt him, nor could an adoption of a 
daughter’s son ba valid. They further 
set up the adoption of Jai Bhaerwan 
Sarup, defendant No. 3, thereby deny¬ 
ing that the plaintiff was the nearest 
collateral. Jai Bhagwan Sarup, de¬ 
fendant No. 3, asserted that Musam¬ 
mat Lachchi Kunwar, the widow of 
Bisheshwar Dayal, had adopted him 
and thus he became the nearest heir 
of Sri Kishen Das or Maheshwar 
Dayal and would in any case exclude 
the plaintiif. He also pleaded that 
the pjuntil*' was estopped from deny¬ 
ing his adoption and urged that the 
claim was barred by time. Lala 
Fateh Chand, defendant No. 4, filed a 
separato written statement in which 
he admitted generally the pedigree 
given in the plaint, with the excep¬ 
tion of the existence of Maheshwar 
Dayal. He pleaded, inter alia, that 
no son qualified to inherit was ever 
born to Sri Kishen Das, and set up a 
will of Sri Kishen Das in favour of 
Musammat Gomti Kunwar and a 
subsequent will of Musammat Uomti 
Kunwar in his own favour. Bv a 

tr ^ pleadin * he denied 
25,2^*, of the adoption and the 

fendinrsw° f th , 0 aUeged c,,stom - De- 

* to 7 in addition set up 

value C frnm & \ bona J^ Purchasers for 
7alue ostensible owners. 


Twenty-eight issues were framed 
in the Court below out of which all 
the issues except issues Nos. 3, 4, 8, 26 
and 27, have been found in favour of 
the plaintiff. The grounds on which 
the plaintiff’s claim has been dismis¬ 
sed are that the factum of the adop¬ 
tion of Jwala Datt has not been 
establi i^ed, nor has it been proved 
that Harsukh Rai’s widows had the 
authority to adopt The plaintirt’s 
contention that an award of the year 
1873 either operated as resjuiicata or 
concluded the matter as a family 
arrangement has been overruled. 

The learned advocate for the plain¬ 
tiff has challenged the findings of the 
learned Subordinate Judge on the 
issues decided agtin*t his client. 

[The judgment then dealt with evi¬ 
dence and continued as follows.) 

Having considered the entire evi¬ 
dence, both oral and documentary, 
we are of opinion that the balance of 
evidence is distinctly in favour of the 
defendants and we think that the 
learned Subordinate Judge has come 
to the right conclusion in holding 
that the plaintiff has failed to esta¬ 
blish that Jwala Datt had been adopt¬ 
ed by the widows of Harsukh Rai. 

In view cf this finding it becomes 
unnecessary for us to go into the 
question of the authority to adopt or 
any other of the questions raised in 
the Court below. 

There, however, remains for us to 
consider the argument of the learned 
a Ivocate for the plaintiff that in 
view of the admissions contained in 
Lala Fateh Chand’s pleadings the 
pi lintiff is entitled to a decree against 
him in respect of tho properties in 
hi> possession. We have already 
pointed out that the plaint itself was 
very defective inasmuch as it did not 
make any express allegation that 
Jwala Datt had been adopted by the 
widows of Harsukh Rai or that his 
widows had any authority to adopt. 
The fact of adoption was mentioned 
only in the genealogical tree given in 
the plaint. The defendmt Lala Fateh 
Chand generally admitted the correct¬ 
ness of the pedigree, with one excep¬ 
tion. When the time for the oral 
pleadings came, the plaintiff’s vakil 
stated that Jwala Datt had been 


Kundan Lal ▼. MaKUiNDI Kunwar 1924 Allahabad 


152 

adopted by the widows of Har- 
sukh Rai after his death and that 
there was a custom among Vaish 
Agarwals under which the adoption 
of a daughter's son was valid. Lala 
Fateh Chard's vakil although admit¬ 
ting the factum of adoption, denied 
the validity of it basing its invalidity, 
on the Hindu law. The other defend¬ 
ants to the suit had expressly denied 
the adoption of Jwala Datt The plain¬ 
tiff took upon himself the burden of 
proving the alleged adoption and led 
evidence to that effect without any 
reservation. After both parties had 
given evidence and the Court had 
come to the conclusion that the plain¬ 
tiff had failed to prove the case set 
up by him, it would not lie in the 
mouth of the plaintiff to turn round 
and ask for a dec ree against one of 
the defendants who had not expressly 
denied one of the facts in issue, 
though he had denied the validity of 
the adoption and the maintainability 
of the claim of the plaintiff altogether. 
If such a request were allowed, the 
result would be that in the same suit 
the Court would have to record one 
dnding in favour of the plaintiff 
based on the admission of one of the 
defendants to the suit, and another 
finding on the same issue against 
him based on the evidence. In an 
analr rons '-asr. namely that of Janki 
Das v. Altma . Husain Khan (1) this 
Court remarked that it would be illo¬ 
gical to hold in one and the same 
decree that the full amount of con¬ 
sideration in a mortgage was paid as 
far as the mortgagor was concerned 
and that another sum was paid as far 
as the subsequent transferee was con¬ 
cerned, and that the proper thing to 
do would be to allow all the defendants 
to take advantage of the plaint ff’s 
failure to establish the the ca^-e set 
up by him. In addition to this we 
would like to point out that Order 
8, rule 5 of the Code of Civil 
Procedure, which regards allegations 
of fact in the plaint, if not denied 
specifically or by necessary implica¬ 
tion, or stated to be not admitted, as 
taken to be admitted, gives a discre¬ 
tion to the Court to require any facts 


so admitted to be proved otherwise 
than by such admission. We think 
that in the present case, in view of 
the ambiguous assertion made in the 
plaint and the unsatisfactory way in 
which the pedigree was admitted and 
the validity of adoption denied by one 
of the defendants, the court below 
was justified in calling upon the 
plaintiff to prove his case. The 
plaintiff having undertaken to 
prove it and having failed to do 
so cannot now fall back upon the 
partial admission of one of the de¬ 
fendants and ask for a separate dec¬ 
ree against him. We are of opinion 
that when the plaintiff h *s faffed to 
prove the alleged adoption of Jwala 
Datt, without proving which lie can¬ 
not possibly succeed, his whole suit 
must fail against all the defendants. 
The plaintiff has in no way been pre¬ 
judiced and no question of esttppel 
can arise under the circumstances. 

In our opinion the appeal is with¬ 
out force and is hereby dismissed 
with costs. 

We direct that the respondents 
will be entitled to one set of costs 
for counsel’s fee as against the plain¬ 
tiff appellant, in addition to the 
printing and other charges legally 
taxable. Counsel s fee is allowed to 
be divided equally between respond¬ 
ents Nos. 1 and 2 (first set), respon¬ 
dent No. 3 Jai Bhagavan (second set) 
and respondent ino. 4. Lala Fateh 
Chand (third set). 

Lala Fateh Chand has filed a set of 
cross-objections challenging some of 
the findings of the learned Subordi¬ 
nate Judge as well as urging that the 
amount of costs awarded to him 
should be increased by a sum of 
Rs. 216-10-8. As the decree was in 
his favour it was unnecessary for 
Lala Fateh Chand to file any separate 
objection. As to the question of costs 
we are of opinion that in view of the 
unsatisfactory defence set up by him 
we should make no modification. The 
result is that the cross-objections are 
dismissed with costs. 

A ppeal <1 ism iss&l• 


(1) [1902] 25 All. 159—(1902) A.W.N. 
218. 
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LINDSAY AND KaNHAIYA LAL, .TJ. 

■' Ghasi Ram am! others— Defendants- 
,Appellants. 

V. 

Bhola Nath awl another— Plaintiffs- 
Respondents, 

F. A. No. 3^6 of 1920, Decided on 
5th November 19?3, frorr, the decree 
of the Second Addl. Sub. J., Aligarh 
D/-10th September 1920. 

(а) Evidence— Local inspection by judge can 
be relied upon by him to decide the truth or 
falsity of n it nestis. 

Where plaintiff's evidence is not convincing 
but the defendant has produced practically no 
evidence, the Court can rely on the local ins¬ 
pection made by itself to determine whether 
the plaintiff's story is correct. [P, 154, C. 1) 

(б) Mortgage- Construction — Payment of 
arrears of revenue by mortgagor does not in¬ 
clude time-barred rent-decrees obtained by mort¬ 
gagee. 

Under the terms of the mortgage the mort¬ 
gagor was to b<* liable at the time of redemp¬ 
tion to pay to the mortgagee all sums due in 
respect of arrears from the tenants. 

Meld that the intention of the parties was 
that the mortgagor should pay up the arrears 
to the mortgagee when the latter vacated the 
possession and that he in turn was to acquire 
the right of realizing the arrears fron the 
tenants after be himself had been put into 
possession after redemption, but this olaitu does 
not Include payment in lieu of time barred 
decrees obtained by the mortgagee against 
tenants. IP. 154, C. 2] 

(c) T. P. Act, S. U3—Mortgagee granting occu' 
pancy rights on reciept of Naearuna— Mort¬ 
gagor is entitled to Nazar ana. 

Mortgagees during tbeir period of possession 
by their failure to eject non-ocoupaucy 
tenants, allowed them to acquire occu¬ 
pancy rights and in come cases ooou pancy 
rights were actually granted to non-occupancy 
tenants in return for NatSrana (a premium), 

Meld that the land after occupancy rights 
have accrued in it canr.oi be sovaluable to the 
Jandlord as it was before those rights came 
into existence. And if it is the duty of a mort¬ 
gagee to take such care f the property as a 
prudent man would, he certainly is not - ntitled 
to band the property back to the mortgagor in 
a worse condition th»n hereoeived it. There¬ 
fore the plaintiffs mortgagors were entitled to 
the sum of Nazarana. (P. 155, C. lj 

P. L. Banerji and K.N. Laghate— for 
Appellants. 

-£• Mukerji , U. S. Bajpai and S. 

N. Mukerji —for Respondents. 

Lindsay, J.—This is an appeal from 
a suit brought for redemption by the 
plaintiff s-respondents. 


Bhola Nath (Lindsay, J.) 1^3 

The appellants here are the defen 
dants mortgagees. 

In addition to the appeal we have 
also before us cross-objections put 
forward against the decree of the 
Court below by the plaintiffs-respon- 
dents. 

It is not necessary to set out tne 
facts of the case in any great detail. 
The dispute between the parties here 
is with regard to certain items of the 
mortgage account. The defendan 
mortgagees complain that certain 
items ought to have been allowed to 
them by the Court below. In turn the 
plain tiffs-m or tgagors complain that 
the lower Court has not given them 
credit for certain items to which tl ty 
were entitled. 

We deal first with the appeal of the 
defendants appellants, the mort¬ 
gagees. . 

One claim which was made in the 
suit for redemption was that these 
mortgagees had during the continu¬ 
ance of the mortgage cut a large 
number of trees the value of which 
was assessed at Rs. 3,000/—. 

The plaintiffs therefore asked the 
Court to allow this sum of Rs. 3000/- 
by deduction from the mortgage 
money payable in order to get re¬ 
demption. 

The learned Judge of the Court 
below came to the conclusion that 
the plaintiffs were entitled to a deduc¬ 
tion of Rs. 2,950/—.He found with 
respect to one tree that there was no 
evidence regarding its value, the 
value haring been assessed by the 
plaintiffs at Rs. 50/—.He therefore 
disallowed this item. 

The defence set up was that the 
mortgagees never cut down the trees 
as alleged by the plaintiffs. There 
was a direct conflict of evidence and 
the learned Judge, as we have already 
said, has found in favour of the 
plaintiffs. 

Four witnesses were examined on 
behalf of the plaintiffs in order to 
prove that these trees had • been cut 
and that a sum of olose on Rs 300i /- 
had been obtained by selling them. 
Much critioism has been bestowed on 
the testimony of these witnesses and 
it may at once be acknowledged that 
their evidence is not perhaps of the 
highest olass. On the other handi as 


154 


GHasi Ram v. Bhola Nath (Lindsay, J.) 


opposed to it, we have nothing but 
the bare denial of one of the mort¬ 
gagees who appeared as a witness 
ind whose testimony was supported 
by the evileuce of a partisan witness 
whose satatemmt may be disregarded 
altogether. 

During the course of the trial the 
Subordinate Judge made an inspec¬ 
tion of the spot and recorded a note 
of, what he had observed at the time 
of his visit. Relyinar principally up¬ 
on the result of his observation the 
learned Subordinate Judge came to the 
conclusion that the story for the 
plainti.fs was probably true and that 
the trees had been cut as alleged. 

We have felt the force of the obser¬ 
vations which have been addressed to 
us on behalf of the defendants appel¬ 
lants regarding the plaintitfs’ evi¬ 
dence in this respect.. On the other 
hand is the consideration that the 
learned Judge of the Court below had 
the witnesses before him and he seems 
to have be^n satisfied on the whole 
that they were telling the truth. He 
has given reasons for awarding credit 
to the story told by the plaintiffs 
and he certainly had some solid 
ground to go on the fact that he him¬ 
self had been to the spot and had 
observed certain indications that trees 
had been cut. It is perfectly true 
that the Subordinate Ju Ige could not 
as the remit of his examination of 
the licality determine how many 
trees had been cut or by whom. At 
the same time he is perfectly justified 
in holding that what he saw at the 
time of his visit entitles him to award 
preference to the story which has 
been tol I on behalf of the plaintufs 
and to reject the story which was put 
forward on behalf of tho mortgagees, 
namely, that no trees had been cut 
at all. 

On this part of the case therefore, 
we must decline to interfere with the 
finding of the Court below. We 
certainly are not in a position to say 
that the fin ling of the learned Sub¬ 
ordinate Judge on this part of the 
case is wrong. 

The next point which had been 
raised on behalf of the mortgagee 
appellants is that the Court below 
wrongly refused to allow them certain 
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sums which were claimed to be owing 
as arrears of rent. 

Under the terms of the mortgage 
the mortgagor was to be liable at thi 
time of redemption to pay to th» 
mortgagee all sums which were due 
in respect of arrears from the tenants 

As we understand this term of the 
mortgage, the intention of the parties 
was, that the mortgagor should pay 
up the arrears to the mortgagee when 
the latter vacated possession and that 
he in turn was to acquire the right of 
realizing the arrears from the tenants 
after he himself had been put into 
possession after redemption. 

The present claim that has been 
made by the mortgagee appellants 
for the arrears is based upon a series 
of decrees all of which are now time- 
barred. It is quite obvious therefore, 
that if this sum now claimed by the 
mortgagees were allowed and if the 
decrees were tnnsferred to the inort- 
gigor after redemption, the decrees 
would be of no use whatever to tho 
mortgagor. They cannot now be 
executed l»y reason of lapse of time. 
It seems to us therefore that on a 
proper construction of the mortgage 
deed and the true intention of the 
parties this claim for arrears should 
not be all >wed. As for any claim for 
further arrears over and above those 
mention*d in the decrees to which we 
have referred, a 1 1 we need say is that 
there is no proof of it. Further, wo 
find no provision in the mortgage 
deed for the payment of interest on 
the arrears of rent and the claim for 
interest therefore which is also put 
forward must be rejected. 

This disposes of the case of the 
defend ants appellants. 

The cross-objections raise really 
two points. In the first place, it is 
said that the lower Court ought to 
have awarded damages to the plain¬ 
tiffs by reason of losses which they 
have incurred in the following way: 

It is said that these mortgagee* 
during their period of possession, by 
their failure to eject non-occupancy 
tenants, allowed these tenants to 
acquire occupancy rights. In some 
cases it is alleged that occupancy 
rights were actually granted to non¬ 
occupancy tenants in return for 
nazrana (a premium). 
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The finding of the Subordinate 
Judge is that it is proved that a sum 
of Ks. 580/ was realised by the mort¬ 
gagees in return for the erant of oc¬ 
cupancy rights. 

The Subordinate Judge however 
refused to allow this sum to the 
plaintiffs. He gives a variety of rea- 
sons for his decision none of which 
appeals to us. He says, for example, 
that it can make no difference to the 
mortgagor whether the land which he 
has to get back afcer redemption is 
burdened with occupancy rights. 
That is obviously an erroneous conclu¬ 
sion. 

It seems to us to be quite clear that 
the land, after occupancy rights have 
accrued, cannot be so valuable to the 
landlord as it was before those rights 
came into existence. And if it is the 
duty of a mortgagee to take such care 
of the property as a prudent man 
would, he certainly i* not entitled to 
hand the property back to the mort¬ 
gagor in a worse condition th«vji he 
received it. 

We find therefore that occupan'cy 
rights have accrued on this land, and 
those rights, we take it, cannot now 
be extinguished. We can see no rea¬ 
son therefore for denying the plaintiffs 
this sum of Rs. 580/- and we cannot 
seb that the mortgagee has any right 
whatever to retain this money. Allow¬ 
ance therefore must be made for this 
sum in calculating the amount which 
Is to be paid for redemption. The f act 
is, that by conferring occupancy 
rights in return for payment of a 
premium the mortgagee has been 
conveying away certain rights of the 
owner of the property and he is not 
entitled to retain the money which he 
has got for granting those rights and 
at the same time to return the land 
burdened with those rights to the 
owner, the mortgagor. 

We hold therefore that the sum of 
Rs. 580/- ought to be allowed to the 
mortgagors by reduction of the sura 
found payable by the Court below. 

The other claim which has been put 
forward on behalf of the mortgagors 
ts. we may say at once, quite unten- 


When the mortgage was made 
Musammat Shiam Kunwar in th" 
year 1905 it was arranged betweei 


BHOLA Nath (Lindsay, J.) 

her and the mortgagee that she was 
to remiin in possession of an area o 
cultivated land measuring 67 bighas. 
A portion of this was to be held on 
payment of rent amounting to Rs. 90 
a year and the remainder was to be 
held rent-free, and it was expressly 
stipulated between the parties that 
while the mortgage continued, the 
lady was to be allowed to retain 
possession of all this land, the only 
right of the mortgagee being that of 
receiving annually the sum of Rs. 90/- 
(rom Musammat Shiam Kunwar. 

The plaintirts ask us to hold that 
when Shiam Kunwar sold the equity 
of redemption to them in the year 
1914 they acquired the right to take 
over possession of this land, that is to 
say, the tenancy right which Musam¬ 
mat Shiam Kunwar had obtained by 
agreement with the mortgagee when 
the mortgage was made in the year 
1905. 

One obstacle to the entertainment 
of this argument is the fact that the 
deed of transfer by which the equity 
of redemption was sold to the plaint¬ 
iffs does not in terms confer upon them 
any right to occupy the land which 
remained in Shiam Kunwar’s posses¬ 
sion under the terms of the mortgage. 
It would therefore be a sufficient 
answer to the case of the plaintiti s to 
say that they have shown no right to 
set up any claim in respect of com¬ 
pensation or damages relating to the 
occupation by Musammat Shiam Kun¬ 
war of these 6? bighas. 

It was argued ‘urther that being 
entitled to possession of this Und the 
plaintiffs were justified in calling 
upon the mortgagee^ to eject Musam¬ 
mat Shiam Kunwar and they there¬ 
fore asked for damages becauso the 
mortgagees refused to eject the lady. 

But it is quite clear from the terms 
of the morlgige that the mortgagees 
could have had no right whatever to 
eject Musammat Shiam Kunwar as 
long as the mortgage subsisted. There 
is, as we have said, an express provi¬ 
sion relating to this matter in the 
mortgage and it is futile to contend 
that in any case the plaintiffs, after 
their purchase of the right to redeem, 
had a right to call upon the mort¬ 
gagees to eject Musammat Shiam 
Kunwar. This part of the case put 


Mahomed Said v. Bishambhar Naih 1924 Allahabad 


15 

forward on behalf of the plaintiffs 
respondents must therefore fail. 

The result of all this is that we find 
no force in the appeal of the defend¬ 
ants appellants and direct that it be 

dismissed with costs including in this 
Court fees on the higher scale. 

As regards the cross-objections we 
think the plaintiffs respondents are 
entitled to succeed to the extent of the 
sum of Rs. 580/- which will be deduct¬ 
ed from the amount declared to be 
payable by them for the purpose of 
obtaining redemption. In the cross- 
objections therefore we allow the par¬ 
ties costs in proportion to success and 
failure including in this Court, fees on 
the higher scale. 

Appeal dismissed. 

Cross-objections allowed in part. 
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Mears, C. J. ANl> Piggott. J. 

Mahotned Said —Defendant—Appel¬ 
lant. 

V. 

Bishambhar Nath —Plaintiff — Res¬ 
pondent. 

F. A. No. 53 of 1921. Decided on 
22nd May 1923. from the decree of the 
Sm. C. J., Allahabad. 

Contract Act S. 11—Minor vendor represent¬ 
ing himself major — No compensation to pur¬ 
chaser can be airanled on the sale being set 
aside, if he has made no proper enquiry. 

Purchasers or money lendors who deal with 
persons who are hoverir g upon majority and 
whosa ascertainment of eaact age is impossible 
must not complain if their cupidity leads them 
at times into litigation and loss. [P. 157, C. 1) 

B. E. O'conor and Iqbal Ahmad —for 
Appellant. 

K. N. Katju and K. B. Lai— for Res¬ 
pondent. 

Judgment.—We are concerned in 
this appeal with a sale-deed dated the 
20th September 1916. whereby the 
plaintiff Bishambhar Nath purported 
to convey to the defendant Muham¬ 
mad Said a four annas share in certain 
zamindari property in the village of 
Kurian near Cawnpore. There are 
two issues for determination :— 


(1) Was Bishambhar Nath a minor 
on the 20th of September 1916? 

(2) If the first issue be found in 
the affirmative, should the decree in 
favour of the plaintiff be mad" subject 
to repayment of any consideration 
actually received by him from the 
defendant on account of the sale-deed 
in question ? 

[The evidence bearing on the first 
issue was then examined and it was 
held that Bishambhar Nath was a 
minor on the 20th of September 1916.] 

We now turn to the second question. 
Should the decree in favour of the 
plaintiff be made subject to any and 
what conditions of repayment? 

Notwithstanding that the effect of 
our first finding is to declare the con¬ 
tract between the parties destitute of 
legal effect we are of opinion that 
we have an equitable power wholly 
distinct from the existence of a con¬ 
tractual or noil-contractual relation 
of the parties, which entitles us in a 
case of this .kind to make a decree 
conditional upon repayment. In each 
case the test must be the conduct of 
the parties. On the one hand, the 
father of the plaintiff contends that 
the defendant and his father have 
brought about the moral and financial 
ruin of his two sons. He maintains 
that Abdul Aziz secured influence 
over Sheo Narain, influenced him ad¬ 
versely tc his own interests and those 
of his father, acquired the whole of 
his share of the family property, and 
by putting him in funds enabled him 
to commence a course of dissipation. 
Similarlv when Bishambhar Nath, in 
July 1916 was minded to raise money 
he was brought by Sheo Narain to 
the defendant and the latter adopted 
the same course with him and most 
carefully and cautiously kept all 
knowledge of his transactions with 
Bishambhar Nath from the father. He 
accepted from Sheo Narain a docu¬ 
ment of doubtful authenticity, the 
horoscope ; he relied upon a paragraph 
in a written statement of the father, 
he contended himself with a medical 
certificate whereas, it is contended he 
ought to have gone to the father and 
told him of the son’s intentions and 
asked him for proof of his age. It is 
said that he did not do so as he was 
well aware that the father would have 



1924 Allahabad Babu Lal v. Fukukabad Municipality (Daniels, J) 1ST 

1924 ALLAHABAD 157 

Daniels, J. 


disapproved strongly of the suggested 
transactions and would have asserted 
his son’s minority, and as against the 
defendant the case has been put as one 
of studied abstention on his part from 
all communication with the father and 
as one on which he was prepared to 
take risk actuated by a desire to add 
to the property originally owned by 
Sh»o Narain that of his brother Bish- 
ambhar Nath. 

In one view of the case it is possible 
that 3heo Narain and Bisbambar Nath 
did perpetrate a fraud upon the defen¬ 
dant. They may have ‘ planted ’ a 
forged horoscope upon him and Sheo 
Narain may have made verbal repre¬ 
sentations as to the age of Bisham- 
bhar Nath. This is however largely 
matter of surmise and proof of these 
matters was on the defendant. He 
failed to give the requisite proof. 
Whilst due protection must be given 
to persons in the position of the 
defendant, when victims of a clear 
fraud, they must nevertheless make 
out a plain case for equitable relief 
and the very request for such relief 
puts upon the Court the obligation of 
looking carefully into the conduct of 
the petitiontr in each case. We think 
that the father of the minor plaintiff 
is right in charging the defendant with 
having been to some extent unscru¬ 
pulous in his dealings with his two 
sons and as regards Bisbambar Nath 
we think in the defendant’s anxiety to 
acquire the property he was content 
to run some degree of risk. Purchas¬ 
ers or money-lenders who deal with 
persons who are hovering upon majo¬ 
rity and whose ascertainment of exact 
age is impossible must not complain if 
their cupidity leads them at times into 
litigation and loss. We are of opinion 
that we ought not to exercise our 
powers of equitable relief in this case 
and that the appeal must be dismissed. 
We however direct that in this and 
the trial Court each party shall pay 
his own costs. 

Appeal dismissal. 


Babu Lal —Plaintiff—Appellant. 

v. 

The Municipal Board, Furukaba I and 
another — Defendants— Respondents. 

S. A. Nos. 1636 of 1921, and 237 of 
1922, Decided on 26th April 1923, from 
the decree of the S. J., Farukabad 
D/-2nd August 1921. 

If. P. Municipalities Act, S. <?i?7— Board can 
ask for demolition of a structure previously 
permitted to be built by them. 

The plaintiffs latrine of the kind known as 
sa -das orginally opened oo the east side 
of the house and was cleaned fro n that side. 
In January 1919 he applied for permission to 
reconstruct it so that it should open on the 
south side of the hiuse and permission was 
granted by the Public Works Committee on 
15th February 19'9. The proposed alterations 
were thereupon carrie 1 out. About eight 
months afterwards a complaint was made to 
the Municipal Board that the latrine as altered 
gave forth a very unsavoury smell and cons¬ 
tituted a publio nuisance and a danger to the 
health of the persons living in the neigh¬ 
bourhood. The Board we-e satisfied after 
inspection hy the Health Officer that this was 
the case and they thereupon issued notice to 
the plaintiff under S. 267 of the Act to close 
the latri >e. I'ho plaintiff then sued for a 
declaration that the resolution of the Munici¬ 
pal Bo.ird ordering his latrine to be closed was 
not authorised by law and for an injunction 
restraining the Municipal Board from taking 
any step in re>pect of it. 

Held ; that it is impossible to point to any 
provision in U.P. Municipalities Aot which 
debars a Municip 1 Board from taking action 
under S. 267 in the interests of the public 
health solely because it has previously given 
sanction to the construction of the building in 
question under S. 180 of the Act. On the 
contrary there is an express provision inS. 184 
that no sanction shall operate as an estoppel 
or confer or extinguish any right or disability. 
45 Bom. 797 Dist. [P 158, 0 3] 

K. A\ Katju —for Appellant. 

S. /V. Sen 'and B. Prasad —for Res¬ 
pondents. 

Daniels J.—These two connected 
appeals raise a question whether a 
Municipal Board has power under' 
S- 267 of i he U. P. Municipalities Act 
to order the removal of a latrine for 
the construction of which it had 
previously given permision. The 
plaintiff’s latrine is of the kind known 
as sand as. It originally opened on 
the east side of the house and was 
oleaned from that side. In January 
1919 he applied for permission to 
re-construct it so. that it should open 
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on the south side of the house. This 
application « as nude under S. 178 of 
the U. P. Municipalities Act and 
permission was granted by the Public 
Works Committee on 15th Ftforuary 
1919. ThepropO'd alterations were 
thereupon carried out. About eight 
months afterward® a cnmpl int was 
m«de to the Municipal Board that the 
latrine as altered gave forth a very 
unsavoury smell and constituted a 
public nuisance and a danger to the 
health of the persons living in the 
neighbourhood. The Boird were satis¬ 
fied after inspection by the Heilth 
Officer that thi® was the case and they 

thereupon issued notice to the plain¬ 
tiff under S 267 of the Act to clo®e 
the latrine. This suit was then insti¬ 
tuted by the plainti.f praying for a 
declaration that the resolution of the 
Municipal Board ordering his latrine 
to be closed was not authorised by 
law, and for an injunction restraining 
the Municipal Board from taking any 
steps in respect of it. 

The suit has been dismissed by the 
Court below. The plaintiff appeals 
and plead® that the action of the 
Municipal Board was u'tnt vires. The 
appellant relies on a decision of the 
Bombay High Court in Municipality 
of ShoMpu - v. Ab'uf Wahub (1), and 
argue® on general grounds that very 
great injustice may result if it is held 
to be within the competence of a 
Municipal Board to order the demoli¬ 
tion of a building or part of a build¬ 
ing the erection of which it has pri- 
viously sanctioned. The Bombay 
case is not quite on all fou-s with the 
preseit case as ihe Municipality 
formally revoked a sanction to build 
which it had previously granted, lhe 
case was moreover decid d on a cons¬ 
truction of S. 96 of the Bombay 
Municipal Act the provisions of 
which, though generally si mil ir to 
those of the U. P. Municipalities Act, 

are not identical. 

As regard® the second plea there is 
no doubt that great hardship might 
be caused if the Municipal Board 
abused its powers under the Act. This 
must necessarily be the case whenever 
a public body is entrusted with wide 
statutory now»r® . At the same time 

11) [1921] 45Boin. Tdl—IS Bo.n. L.R. 
214-61 I.C. 428. 


very grave public inconvenience 
might equally arise if a Municipal 
Board is held to be debarred from 
taking action against whf-t is undoub¬ 
tedly a nuisance because on some 
previous occasion it had sanctioned 
the erection of the building from 
which the nuisance proceeds. The 
case mu't be decided, not on general 
considerations, but on a construction 
of the Municipali ies Act in force in 
these Provinces. It is impossible to 
point to any provision in this Act 
which debars a Municipal Board from 
taking action under S. 267 in the 
interests of the public health solely 
because it has previously given sane- 
tion tu the construction of the build 
ing in question und *r S. 180 of the 
Act. On the contrary there is an 
express provision in S. 181 that no 
sanction shall operate as an estoppel 
or confer or extinguish any right or 
disability. It is argued on behalf oft 
the appellant that the reference to 
estoppel refers only to an estoppel 
against a plea of title to property, 
but the words u®ed are very wide and 
taken in their ordinary meaning 
certiinly do provide that no estoppel 
shall be raised against a Municipal 
Board on the ground of its having 
granted any sanction under the pre¬ 
ceding sections. It may be added 
that the lower appellate Court finds 
a® a fact that the latiine as it now 
exist® does amount to a nuisance, 
and therefore the order complained of 
was in fact a proper order, though 
the Municipal Hoard anted without 
sufficient care in originally granting 
sanction for the alteration of the 
latrine. I agree with the Court below 
that the notice issued by the Munici¬ 
pal Boa~d was within it® statutory 
powers and I accordingly dismiss the 
appeals with costs. 

There is deficiency of Rs. 5 on 
account of Court fees due from the 
respondent Municipal Board in appeal 
No. 163b. The decree of this Court 
will therefore not issue until this has 
been made good. 

The cross-objection regarding costs 
was not pressed. It is accordingly 
dismissed but without costs. 

Appeals & cross-objection dismissed. 
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Daniels, J. 

Karan Singh and anther— Plain 
tiffs—Appellants. 

v 

Dal Chan l and others —Defendants 
Respondents. 

S. A. No. 1652 of 1921, Decided on 
27th June 1923, against the decree of 
the Addl. D. J , of' Morauabad 
D/~8th June 1921. 

Easements Act, 8. IS—Customary easement 
of a iy nature can exist against landlord, 

Tha first ‘illustration to S. d< expressly 
recognises t h at a tenant may have a custo¬ 
mary right of ease ne it agiiu^thia landlord. 
A customary e^imeitii not limtel to ease¬ 
ments of a kind wh c i could not he reeoguised 
at all apart from special customs such as the 
right of pasturage and the right of privacy 
roferrel to in the illustrations. Any kind of 
easement recognised by custom of the pro¬ 
vinces would surely fall witbia tho meaning 
of the term. |P 159, C 2j 

AT L. Ajarwula— for Appellants. 

S. N. Muker}i —for Re-!pondents. 
Judgment. —The plaintiffs appel¬ 
lants are Zi.nindars of inauza Buiipur 
and the defendants are occupancy 
tenants in the same village. The 
present suit was brought by the 
plaintiffs for a perpetual injunction 
restraining the defendants from 
making use of a way through fields 
Nos. 131,505 and 505. The suit was 
filed on the 9th August 1920 and the 
allegation in the plaint was that the 
defendants only began to make use 
of the way through thisUnd from 
December 1919. The Court below 
differing from the Munsif finds that 
the way in reality is an old way 
which had been in use since the time 
of the settlement nearly 30 years ago 
and has dismissed the suit. In ap¬ 
peal to this Court it was objected that 
the Subordinate Judge did not state 
the precise ground on whioh he based 
his judgment, and :t was argued that 
even if the way was an old one the 
caimndar was entitled to close it. 

F r n11 Re " ch ruling as 
v - Kashi Ram (1) a tenant 
could not acquire by prescription an 

easement against his kndlord and it 

disnuS - by the trial Court and not 
disputed in appeal that the right 

~ L) l w y5l < i p U jyhia5-U892) A.W.N. 
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claimed was not an easement of 
necessity in the technical sense. The 
defendants when challenged asserted 
that they claimed the right as a 
customary right or as a customary 
easement under S. 18 of the Ease¬ 
ments Act. It was pointed out that 
the first illustration to S. 18 express¬ 
ly recognises that a tenant may have 
a customary right of easement 
against his landlord. I thereupon 
remitted an issue to the Court below 
on this plea. The Court btlow finds' 
that a customary right of easement 
is established in favour of the de¬ 
fendants. 

The appellant has challenged this 
finding on the ground that the Court 
below has mistaken the nature of 
customary easement. It is urged 
that a customary easement is limiled 
to easements of a kind which could 
not be recognised at all apart from 
special customs such as the right of 
pasturage and the right of privacy 
referred to in the illu-trations. 
Although this is the view taken in 
Peacock’s Easement, I know of no, 
warrant for limiting the term in 
this manner. Any kind of easement 
recognised by the cu*tom of the pro¬ 
vince would surely fall within the 
meaning of the term. Now it is in 
my opinion beyond doubt that ac¬ 
cording to the customs prevailing in 
these provinces a zamindar has no 
right arbitrarily to close a way 
which has been used by occupancy 
tenants of tbe village for 30 years 
without question or opposition for ac¬ 
cess to their fields and for removing 
their produce. The plaintiff himself 
never claimed any such right. He 
came into Court (as in all cases of 
this kind which have ever come up 
before me) on the allegation that the 
way was newly made. It is only in 
the stage of appeal through the 
mouth of his counsel that he asserts 
his unrestricted right to close a way 
however old. If the right cannot be 
claimed as an easement I should be 
prepared to assume a grant of the 
right as appurtenant to the tenancy 
from the fact of long user and long 
acquiescence by the plaintiff. The 
zamindar having acquiesced in the 
use of the disputed way by the 
defendants for a period of 30 years 
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it is too late for him to turn round 
and deny their right to use it. On 
his finding? of fact the learned 
Subordinate Judge was in my opinion 
right in dismissing the suit and I 
accordingly dismiss the appeal with 
costs. 

Appeal dismissed. 
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KANriAlYA LAL, J. 

Niamat Uilah —Defendant—Appel¬ 
lant. 

▼. 

Mt. Sliafut-un-nissa Bibi —Plain¬ 
tiff-Respondent. 

S. A. No. 1697 of 1921, Decided on 
20th June 1923, against the decree of 
the Addl. D. J, Gorakhpur D/-24th 
September 1921. 

U. P. Land Revenue Act.. Ss. IIS & 119 — 
Do not anply where plaintiff sues defendant to 
have the latter's trees on the former’s plot to 
be removed . 

Plaintift is entitled to an order directing 
the defendant to remove the trees standing on 
his plot, where the parties were the co- 
sharers of the village; but by a partition the 
said plot was awarded to the plaintiff and the 
trees standing thereon were awarded to the 
defendant. S. 118 of the U. P. Land Revenue 
Act has no application to such a case by 
analogy or otherwise. S 119 might apply if 
it has been alleged that the trees in 
question had been planted and possessed 
by the defendant, or his predecessor-m-interest 
prior to the partition. 39. A. 707 (F- B.) Dist. 

' IP. 160 C. 2| 

5. P. Sinha —for Appellant. 

H. Sahai — for Respondent. 

Judgment.—The question for con¬ 
sideration in this case is whether the 
plaintiff is entitled to an order direct¬ 
ing the defend nt to remove the trees 
standing on old plot No. 97-13 corres¬ 
ponding with No. 1.3 new khasra of 
mauza Simra Tappa. The parties 
were co-sharers of the village; but by 
a partition effected in 1909 the said 
plot was awarded to the plaintiff and 
the trees standing thereon were 
awarded to the defendant. The 
entire plot No 97 was apparently a 
waste land covered by trees. The 
partition record summoned shows 
that one of the co-sharers Musainmat 
Amna claimed the entire plot as her 
separate maqbuza land; but the As¬ 
sistant Collector held that the plot 
in question was not her maqbuza land 


and could net be allotted to her share 
with the trees standing thereon. That 
order was upheld on appeal by the 
Collector. The result thereof was 
that the land was divided separately 
from the trees; and some of the trees 
fell to the share of the defendant; 
while others fell to the shares of the 
other co-sharers. S. 118 of the U. P. 
Land Revenue Act has no applica¬ 
tion by analogy or otherwise. S. 119 
might have been applicable, had it 
been alleged that the tree? in question 
had been planted and possessed by 
the defendant or his predecessor-in- 
interest prior to the partition; but 
there is no allegation in the written 
statement that that was so. On the 
other hand it is ad nitted that the 
other co sharers have caused the 
trees owned by them cut down since 
the partition, showing thereby that 
the land in question was jungle land, 
and that the trees partitioned belong¬ 
ed to the co-sharers of the village. 
They were separately partitioned 
according to their value and divided 
between the co-sharers in proportion 
to their shares. Paragraph 9 of the 
tarz taqsim prepared at the time of 
the p irtition directed that the trees 
scattered about the village were to be 
divided in that manner between the 
co-sharers according to their value and 
share.The decision in Sarup v.Lala(l) 
does not apply because that was a case 
of house occupied by one co-sharer 
at the time of partion, the site whereof 
was allotted to another co-sharer and 
S. 118 of the U. P. Land Revenue Act 
applied Where the trees are scatter¬ 
ed trees standing on waste land, that 
consideration does not arise; and if a 
co-sharer files a suit within l J years 
from the date of the partition for the 
removal of the trees allotted to one 
co-sharer and standing on the land 
allotted to another co-sharer he is 
entitled to have the same removed, 
and the land vacated. The defendant* 
has no right to stay on the land aga¬ 
inst the will of the plaintiff. Th e 
appeal is therefore dismissed with 
costs. 

Appeal dismissed. 



(1) [1917] 39 AH. 707—15 A. L. J 
757—42 I. C. 589 (F. B.) 
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PIGGOTT AND STUART, JJ. 


Ganga Prasai and another— Defen¬ 
dants—Appellants. 


v 

Ganeshi Lai and others— Plaintiffs— 
Respondents. 

F. A. No. 79 of 1920, Decided on 6th 
November 1923, from the decree of 
the S. J. Agra., D/- 8th January 1920. 

Civil P. C., S. IS (e)— foreign Court follow- 
ing another Limitation Law a id patting jidg* 
ment on that 6a*i* — British ltd a Court can¬ 
not question its judgment—Appearance of de¬ 
fendants implies waiver of plea of want of 
jurisdiction. 

A foreign judgment must be enforced by the 
Courts in British India in every c*§3 in which 
the judgment-debtor had voluntarily appeared 
before the foriegn Court which passed the 
Judgment. 

A suit was brought in British India and was 
founded on a judgment passed by Dholpur Court 
(foreign Court). It was pieadei that if the suit 
upon which the foreign judgment was passed 
had been brought in Brit sh Iudia it would 
have been held to be time-barred under tbe 
law of limitation in operation in British India, 
but the Law of Limitation io Dholpur not be¬ 
ing the same as the Law in British India tbe 
remedy in Dholpur was not time barred. 

Field that there bid been no refusal to re¬ 
cognise the Law of British India, in this case ; 
A Court whioh entertains a suit on a foreign 
judgment cannot institute an enquiry into the 
merits of the original action or the propriety of 
the decision. |p. 16 2 C. 1 ) 

U.S. Bajpai and .V. Asthana —for 
Appellants. 

Lai and B. Prasad —for Respon¬ 
dents. 


Stuart, J. This appeal was filed ! 
Ganga Prasad and Ram Rattan, d 
fendants in the original suit. The 
wore other defendants in the origin 

suit but the decree was pass 
against Ganga Prasad and Ram R* 

W ^ i[e the a PP flal w 

pending Ganga Prasad died. His i 
presentatives are on the record. Lat 

Batta ? diod - HL) ^present 
DOt b ° 0n brou &ht On t 
not hf’h and U " d ° r the ^w they ca 

not be brought on now. The a D De 
must therefore bo taken to have at 

ed It hL a \ Ram Rattan is °°n°er 
of th« been ar ^ e d on beht 

PraSl r0Dre3entatiTee San; 

ly Th A f deer«^ ay be 8tated bri. 

17 - A decree wa. -obtained by t 


plaintiffs respondents against Ganga 
Prasad, Ram Rattan and others in 
the Court of the additional Judge of 
Dholpur on the ,30th of April, 1913. 
The decree was for a sum of money. 
A portion of this amount was realised 
by execution of the decree, and the 
plaintiffs instituted the suit out of 
which this appeal has arisen to reco¬ 
ver the balance upon the foreign judg¬ 
ment of the Dholpur Court. In the 
course of the trial Ganga Prasad and 
Ram Rattan set up that the Dholpur 
Court had no jurisdiction, and they 
further set up that the judgment of 
the Dholpur Court could non be ope¬ 
rative in the Court in British India 
inasmuch as it proceeded on a refusal 
to recognise the law of British India 
in a case in which such law was ap¬ 
plicable. 

The learned Subordinate Judge re¬ 
pelled these and the other pleas, and 
decreed the suit as against Ganga 
Prasad and Ram Rattan, the remain¬ 
ing defendants being held not liable 
by consent of the plaintiffs. 

The present appeal is preferred 
and the only points argued before us 
were that the Dholpur Court had no 
jurisdiction and that judgment was 
founded on a refusal to recognise the 
law of British India. 

In respect of the first point we con¬ 
sider it sufficient to say that inas¬ 
much as the appellants Ganga Pra¬ 
sad and Ram Rattan themselves ap¬ 
peared and contested the claim in 
the Dholpur Court, the plea of juris 
diction cannot be raised. We nted 
specify no further authority for this 
conclusion than the decision in Ema¬ 
nuel v. Symon (l). At page 309 it is 
laid down that a foreign judgment 
must be enforced by the Courts in 
England in every case in which the 
judgment-debtor had voluntarily ap¬ 
peared before the foreign Court which 
passed the judgment. The law is the 
same in British India.. It is laid down 
in the decisions of the High Court in 
Madras which have been quoted by 
the Subordinate Judge. 

The second plea is as follows. If 
the suit upon ^hich the foreign judg¬ 
ment w;as passed had been brought 

r - 

(0 11908] IK.B. 302—77 L.J. K.B. 

180- 98 L.T. 304—24 T.L.R. 85. 


162 Kedar Nath v. Nanak (Kanhaiya Lai, J.) 1924 Allahabad 


in British India, it would hare been 
held to be time barred under the law 
of limitation in operation in British 
India ; but the law of limitation in 
Dholpur is not the same as the law 
in British India and the remedy 
in Dholpur was not time bar¬ 
red- This is a case in which it can¬ 
not be suggested that there has been 
a refusal to recognise the law of Bri¬ 
tish India where such law was appli¬ 
cable. The general rule is that a 
Court which entertains a suit on a 
foreign judgment cannot institute an 
enquiry into the merits of the origi¬ 
nal action, or the propriety of the 
decision, and that rule applies here. 

For the above reasons we dismiss 
the appeal of Ganga Prasad with 
costs and fees on the higher scale. 
The appeal of Ram Rattan has 
abated. 

Appeal dismissed. 
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Kanhaiya Lal, J. 

Kedar Nuth —Plaintiff—Appellant. 

v. 

Nanak and others —Defendants— 
Respondents. 

S. A. No. 38 of 1922, Decided on 
29th May 1923, against the decree 
of the Dt. Judge, Moradabad 
D/- 5-8—1921. 

"Limitation Act., S. 12 —Time for copies of 
judgment and decret uras excluded. 

The order appealed against was passed on 
the 7th January 192L On the same day the 
plaintiff applied for a copy of judgment and 
that copy became ready for delivery atd was 
delivered to him oq the 14th January 19-1. He 
filed an appeal on the 4th February 1921, 
accompanied by a copy of the judgment, but 
without any copy of the decree, for no decree 
was then in existence. On the 10th February 
1921 h<- applied for <> copy of the decree. On 
15th February 1921 the formal order was 
drawn up and a copy of that formal order 
became ready on the l'th February 1921 and 
was delivered to him two days later. On the 
23rd February 1921 be filed the copy of the 
formal order in the appeal. 

Held: that adding the time spent in obtain¬ 
ing the copy of the formal order the appeal 
was clearly within time. [P. 163 C. l.J 

S. A. Haidei —for Appellant. 

Durga Prasad—lor Respondents. 


Judgment—The question for 
consideration in this appeal is whether 
the appeal filed in the Court below 
was filed within time. The order 
appealed against was passed on the 
?th January 1921, but by a mistake of 
the office, no formal order was pre¬ 
pared. Un the same day the plaintiff 
applied for a copy of the judgment 
and that copy became ready for 
delivery and was delivered to him on 
the 14th January i92«. He filed an 
appeal on the 4th February 1921, 
accompanied by a copy of the judg¬ 
ment, but without any copy of the 
decree, for no decree was then in 
existence. The appellate Court 
brought to his notice that a copy of 
the decree should also have been filed. 
On the 10th February 1921 he applied 
for a copy of the decree. On 15th 
February 1921 the formal order was 
drawn up and a copy of that formal 
order became ready on the 17th 
February 1921 and was delivered to 
him two days later. The reason for 
the delay in delivery is not ascertain¬ 
able. On the 23rd February 1921 he 
filed the copy of the formal order in 
the appeal, but the Court below held 
that it was filed too late and the 
appeal was barred by time. Under 
S. 12 of the Indian Limitation Act 
(Act 9 of 1908) the appellant is 
entitled to have excluded the time 
spent in obtaining a copy of the 
decree and also that of the judgment. 
Deducting the time spent in obtain¬ 
ing the copy of the judgment, the 
limitation for filing the appeal did 
not expire till the 14th February 1921. 

Before that date he had applied for 
a copy of the formal order. He could 
not have applied earlier with any 
benefit because the formal order was 
prepared while the application for a 
copy of it was pending, and adding 
the time spent in obtaining the copy 
of the formal order the appeal was 
clearly within time. As pointed out 
in Kamala Dasi v. Tarapada Mukherji 
(1) in cases in which an order is not 
drawn up, it is sufficient for the 
appellant to attach to his memo¬ 
randum of appeal a copy of the judg¬ 
ment alone and time can run from 

(1) [1912] 15 C.L.J. 498—14 I.C. 

1006. 
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(the date of the judgment, but where 
(a separate order is drawn up, copies, 
of both the judgment and the formal 
order ought to be attached to the 
memorandum of appeal and the 
appellant is entitled to a deduction of 
the time spent in obtaining copies 
thereof. In Chinnappan Chetty v. The 
Secretary of State for India (2) it was 
held that where no formal order has 
been prepired, the appellate Court 
should adjourn the appeal until the 
copy of the decree is forthcoming. 
The decision in Mulraj v. Matt or Mai 
(3) does not apply because there the 
period of limitation for filing the 
appeal had run out and there is 
nothing to show whether a copy of 
the decree was or was not obtainable. 
The appeal must therefore b« allowed 
and the case is remanded to the 
lower appellate Court with a direction 
to re-instate it to its original number 
and to dispose of it according to law. 
The costs of this appeal will abide 
the result. 

Appeal allowed. 

(•2) [I919j 42 Mad. 239—36 M.L.J. 
124 — 25 M.L.T. 121 — (1919) 
MW.N. 120—9 L.W. 289-49 
I.C.673. (F.B.) 

(3) [1920] 42 All. 260-18 A.L.J. 
208-55 I.C. 315. 
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LINDSAY AND SULAIMAN, JJ. 
Tota Plaintiff—Appellant. 

V. 

Jaggu Defendant—Respondent. 


S. A. No. 40 of 1922, Decided on 5th 
April 1923, from a decree of the Addl. 
ut. Judge, Meerut. 


C -< s * tl — Deci»ion that 
land n0t preelude the P lea lha P 


A is tenant 
B sowed the 


* heRent the 

the land ■ “'Vvf 80 " was the 

crop thRt an0ihep grow 

Kailas Math Katju— for Appellar 
Peary Lai Bnnerji- for Respond, 


Lindsay, J.—In our opinion this 
appeal ought to be allowed. We 
think that the decision of the Court 
below that the present claim was 
barred by res-judicata is erroneous. 

The appellant was the plaintiff in 
the suit and he brought this suit for 
a declaration of his title to a certain 
sum of money which was held in 
deposit under an order made by a 
Magistrate of the first class. 

It appears that in the later part of 
the year 1919, a dispute arose bet¬ 
ween the present plaintiff and the 
defendant regarding some land, on 
which sugar-cane had been sown. 
Proceedings were taken under S. 145 
of the Code of Criminal Procedure. 
The crop was attached and sold by 
the order of the Magistrate, and the 
money was thereafter ordered to be 
kept in deposit. 


The plaintiff says that he is the 
man who sowed this crop, and is, 
therefore, entitled to the sale-pro¬ 
ceeds. The case for the defendant, 
on the other hand, was that he was 
the tenant of the land ; that he so¬ 
wed the crops, and that he had a 
title to the money. 

The Court of first instance has 
found that the crop in question was 
sowed and raised by the plaintiff, 
but it was of opinion that because 
there had been a decision by the 
Rent Court regarding the question 
of tenancy, it was not possible to 
giv« the plaintiff relief inasmuch as 
it had been held in the proceedings 
referred to that the tenant of the 
land was tin defendant Jaggu and 
not the plaintiff Tota. 

In order to explain this matter it 
is necessary to refer to the litigation 
m the Rent Court. A suit for arrears 
of rent was brought by the zemin- 
£ ar ,. f °r t} ? e 7 ear s 1325, 1326 anl 1327 

wt m * 8 su , it T was brought against 
both Tota and Jaggu, the allegation 

of the landlord being that he was 
not sure which of these defendants 
was his tenant. Both de¬ 
fendants claimed to be tenants of the 

In that 8uit ifc was deoided 
that Tota had been the tenant of the 

Jflre «P t0 thG of the year 
1326 Fash, corresponding with the 
‘ IMS. while Jaggu Wi8 

held to have become the tenant of 
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the holding from the beginning of 
1327 Fasli. The result of this 
was that the zemindar got a decree 
against Tota for the arrears of rent 
for 1325 Fasli, and for the arrears 
of rent for 1327 Fasli against 
Jaggu. That decision of the Rent 
Court was upheld in appeal hy the 
Additional District Judge. 

It is ou the strength of this deci¬ 
sion that both the Courts below have 
not held that the plaintiff cannot 
succeed in this claim. The Courts 
have taken the view that because it 
was held in the proceedings in the 
Rent Court that Jaggu was the ten¬ 
ant of this land for the year 1327, it 
is impossible now for Tota to put 
forward the claim that he is entitled 
to the sale proceeds of this crop, 
which grew during the year 1327 
Fasli. In the first place, we are not 
disposed to hold that the question 
as to who sowed this sugar cane crop 
and raised it was a matter, which 
was substantially in issue in the 
suit which was filed in the Revenue 
Court, and, in any case, it is clear 
to us that the decision of the Rent 
Court to the effect that Jaggu was 
the tenant of this land and was liable 
for the rent of the year 1327 Fasli, 
would not decide the question of the 
title to the sale-proceeds of the 
sugar-cane crop. This is apparent, 
if it is remembered, that sugar-cane 
lS a crop which is sown in the month 
of March or April, and is not finally 
gathered until late in November or 
the beginning of December. 

Obviously, therefore, this sugar¬ 
cane crop, which was standing on 
this land in November, 1919, and was 
sold at or about that time, must 
have been sown early in the year, 
that is to say, about the month of 
March or April, 1919, and the judg¬ 
ment of the Rent Court on this point 
is clear, namely, that at the time 
when the crop was sown Tota was 
still the tenant of the holding We 
have already mentioned that it was 
held .in the rent suit that Tota was 
the tenant of the land up till, at any 
rate, the 1st of July. 1919. There can, 
we think be no doubt that Tota 
sowed this crop and he must have 
tended it until it was well advanced, 
and, in ;the circumstances, we hold 


that he is entitled to recover this 
money. 

We are clearly of opinion that the 
decision in the suit for arrears of 
rent does not constitute rets-ju licata 
for the purpose of barring the present 
claim. 

We, therefore, allow this ap¬ 
peal, set aside the decree of the 
Court below and direct that the plain¬ 
tiff’s claim be decreed with Costs in 
all three Courts. 

Appeal alloweil. 
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Ryyes, J. 

Jamaluddin and others —Appellants. 

v. 

Kimj Emperor —Opposite Party. 

Criminal Appeal No. 337 of 1923, 
Decided ou 14th June 1923, against the 
order of the S. J. Shahjahanpur, 
D/- 23rd March 1923. 

Criminal trial—Evidence—Conviction based 
on first information report alone, illegal — Evi¬ 
dence Act S. 155—Criminal P. C„ S. IdJ. 

First information report is not substantive 
evidence of the facts recorded in them and a 
conviction cannot be based on suob reports 
The/ can be used to corroborate the witnesses 
who made them and are of value showing that 
they told the same story at the first possible 
occasion. If they tell a different story in 
Court, the report can be used to contradict 
them or discredit their testimony. But it is 
not legitimate for a Court, when witnesses tell 
a different story in the witness box and contra¬ 
dict the report made by them, to discard the 
evidence given on oath and to rely on the re¬ 
port. If* • 16** C. 1 

Nehal Chani —for Appellants. 

The Government Pleader—lor the 
Crown. 

Ryves, J.—That a riot took place 
about sunset in the village of Rawat- 
pur on the 2‘!nd of January last in 
which one Abid Ali unfortunately was 
fatally injured is established beyond 
doubt. Ten men were sent up for 
trial under Ss 147 and 304 of the Indian 
Penal Code to the Court of Sessions at 
Shahjahanpur. The learned Judge 
convicted three of them and these 
have appealed. The learned Judge 
has come to the definite conclusion 
that the evidence on both sides w 
wholly unreliable' He says, as the 
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witnesses on both sides are unreliable 
there remains only the reports on 
which to base any definite conclusion”. 
This is not a legitimate use of a first 
(information report. Such reports are 
(not substantive evidence of the facts 
{recorded in them and a conviction 
cannot be based on a report. They can 
be used to corroborate the witnesses 
who made them and are of value 
as showing that they told the same 
story at the first possible occasion. If 
they told a different story in Court, 
the first report can be used to contra¬ 
dict them or discredit their testimony. 
But it is not legitimate for a Court 
when witnesses tell a different story 
in the witness box and contradict the 
report made by them, to discard the 
evidence given on oath and to rely on 
the report. The result probably is 
that there has been a misoarriage of 
justice in this case, but that is not the 
fault of the Court but of the com¬ 
plainants themselves and their wit¬ 
nesses. If they choose to suppress 
the real facts and give false evidence 
in order to implicate their enemies the 
only result is that persons who are 
probably guilty have to be acquitted. 

I allow the appeal, set aside the con¬ 
viction and sentence and direct the 
appellants to be released. 

Appeal allowed. 
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Daniels, J. 

Muneshur Tewari— Plaintiff— Appel¬ 
lant. 
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Judgment—This is an appeal by 
the plaintiff in a suit for ejectment 
under S. 63 of the Tenancy Act. The 
plaintiff is alone entitled to collect 
the entire rent from the tenants. This 
has been clearly found by the learned 
District Judge. Tbe learned District 
Judge however, was of opinion that 
though the plaintiff was entitled to 
the entire rent he was not entitled to 
eject the defendant without the 
concurrence of the entire body of 
co-sharers. It is hardly necessary to 
point out that this view if correct 
would be productive of great incon¬ 
veniences, especially in the eastern 
districts where co-sharers are often 
very numerous. The learned District 
Judge gives two reasons in support 
of-his decision. The first is that 
S. 194 only makes an exception in the 
case of money suits, and the other 
that the word * landholder ’ does not 
occur in S. 58 of the Tenancy Act, 
The reference to S. 194 is doubtless to 
sub-section (3). This sub-section 
however only applies where one of 
two or more co-sharers is not entitled 
to sue alone which is the whole point 
in dispute in this case. It is quite 
true, as the learned District Judge 
says, that S. 58 does not oontain the 
word ‘landholder.’ There is no reason 
why it should as it only specifies the 
grounds of ejectment. The operative 
section under which the tenant is 
ejected is S. 63, and the very opening 
words of this section are “ when a 
landholder desires to ejeot a tenant.” 
‘Landholder’ is defined in 8. 4 (5) as 
the person to whom rent is payable, 
and it is in my opinion clear law that 


v. 

Mt. Mahesha Kueri and others — 
Defendants—Respondents. 

8. A. No. 78 of 1922. Decided on 
29th April 1923, against the decree of 

the D. J , Gazipur, D/- 29th September 
1921. 


Agra Tenancy Act, S. 63-Cosharer who ca 
collect re it can also sue i•> ejectment. 

The oo-sharer who is entitled to oolleot th 
° f . Particular tenant is ah 
•nt'tled to ejeot him. He is the landholder ft 

of 19m W ° f the Aot - Selaot No. 

of 1910 Foil.. IP. i 6 5 o. 2 

H. Sakai —for Appellant. 

M. L. Agarwala —for Respondents. 


the co-sharer who is entitled to collect 
the entire rent of a particular tenant 
is also entitled to eject him. He is 
the landholder for the purposes of the 
act. This view was also taken by the 
Board of Revenue in Select Decision 
No. 2 of 1910, a decision which has 
been followed in many subsequent 
ca«es. I am told by Mr. Agarwala 
that this decision has recently been 
dissented from by the present junior 
member in a ruling which has not 
yet been reported. However that 
may be, it is in my opinion good law. 
It was finally urged by Mr. Agarwala 
for the respondents that the Distriot 
Judge's decision does not cover all 
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the pleas which were urged before 
him. I hare accordingly been through 
the grounds of appeal with the 
counsel and it is found that the only 
plea that can be said to be not covered 
by the judgment is that contained in 
paragraph 6 of the memorandum of 
appeal. In that the defendant urged 
that he had acquired occupancy 
rights. This point is not covered 
either directly or by implication in 
the judgment of the Court below and 
the learned Judge does not say that 
it was not urged before him. I accord¬ 
ingly remit an issue under order 41 
rule 25 to the lower appellate Court:— 

Has Mt. Murta Kuer the defendant 
acquired occupancy rights in the land 
in suit ? 

On receipt of the finding, which 
should be submitted by 30th June, ten 
days will be allowed for objections. 
The finding will be decided on the 
evidence already on the record. 

Case remanded. 
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Banerji, AG. . C J. & Ryves, J. 

Mt. Sartaji— Defendant—Appellan t. 

v. 

Ramjas and another — Plaintiffs 
Respondents. 

L. P. A. No. 78 of 1922, Decided on 
19th July 1923, from the Judgment of 
Gokul Prasad J., D/-27th April 1922. 

Hindu Law— Alienation by Widow—Gift as 
a dowry in marriage of her daughter to the 
daughter amounts to acceleration, 

One G. died leaving hia widow Mt. R. and 
his daughter Mt. J. R. inherited her husband s 
property as next heir. On the occassion of 
marriage of J. in 1881 she executed a document 
by which she transferred her rights in the 
husband's property which consisted of a share 
of Zamindari and a house, to her daughter 
Mt J. J. was * n possession for some years 
when’she died, R. survived her. J. left a 
daughter 8. who obtained possession upon the 
death of J. and remained in possession for more 
than 12 years. Plaintiff A was the -son of B. 
who waa the nephew of G. and was the next 
reversioner to the estate of G. Mt. R. died in 
1918 and upon her death the present suit waa 
brought by B. for recovery of the property 

from 8. 


Held that the plaintiff’s right to succeed 
accrued upon the death of J. and that event 
having taken place more than 12 yean 
prior to the institution of the suit, and 8. 
having been in posses.ion for more than 1* 
yeari without having any right, her possession 
thus amounted to adverse possession and the 
plaintifl’s claim was beyond time and was 
rightly dismissed by the lower appellate Court 
It makes no difference that the transfer was 
made as a marriage gift. 42 M. 523 and 47 
C. 466 Foil. , IP 167 C11 

S. P. Sinha —for Appellant. 

N. P. Upadhiya —for Respondents. 

Banerji, Ag. C J. —The property 
to which this litigation relates origi¬ 
nally belonged to one Guptar, who 
died leaving his widow Mt. Raj Rani 
and his daughter Mt. Jaipali Raj 
Rani inherited the property as next 
heir to her husband. On the occa¬ 
sion of the marriage of Jaipali she 
executed a document by which she 
transferred her rights in the hus¬ 
band’s property, which consisted of a 
share of zemindari and a house, to her 
daughter Mt. Jaipali. This she did in 
the year 1881. Jaipali was in posses¬ 
sion for some years when she died, 
Raj Rani survived her. Jaipali left a 
daughter Sartaji, who is the defendant 
in this case. Sartaji has been found 
to have obtained possession upon the 
death of Jaipali and to have remained 
in possession for-more than 12 years. 

The plaintiff Ramjas is the son of 
Balraj, who was the nephew of Guj>- 
tar, and is the next reversioner to 
the estate of Guptar. Mt. Raj Rani 
died in 1918 and upon her death the 
present suit was brought by Balraj 
for recovery of the property from 
Sartaji; 

The Court of first instance decreed 
the claim but the lower appellate 
Court dismissed it. That Court was 
of opinion that there was a surrender 
by Raj Rani of her rights as a Hindu 
widow, and this amounted to an 
acceleration of the reversionary rights 
of Jaipali. Upon Jaipali’s death the 
only person who could claim the pro¬ 
perty was Balraj and Balraj not hav¬ 
ing brought any claim in respect of 
this property and Sartaji having been 
allowed to remain in possession for 
more than twelve years she had 
acquired an absolute right to the pro¬ 
perty, and the plaintiff could not 
recover it. 
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This decision of the lower appellate 
court has been reversed by a learned 
Judge of this Court solely on the 
ground that the transfer to Jaipali 
was made at the time of her marriage 
and as a marriage gift. No doubt in 
the document which Raj Rani execu¬ 
ted in 1881 in favour of Jaipali she 
says that she was making this trans¬ 
fer to her daughter as dowry on the 
occasion of her marriage. We think 
however that the fact that the trans¬ 
fer was made to her on the occasion 
of her marriage makes no difference 
so far as the rights acquired by 
Jaipali were concerned. Jaipali was 
the next reversioner to the estate 
after her mother. Her mother dives¬ 
ted herself of the whole estate and 
transferred it to her daughter. This 
amounted to an acceleration of the 
right of her daughter to succeed to 
the estate of her father. It was held 
in the cases of Rangasami Gounden v. 
Naciappa Gounden (1) and Bhagwat 
Koer v. DUanukdhari Prasad Singh (2) 
by their Lordships of the Privy Coun¬ 
cil that where the widow divests 
herself entirely of her estate and 
make3 a transfer, the effect of which 
is an entire effacement of herself, it 
amounts to a vesting of the estate in 
the reversioner immediately upon the 
making of the transfer, whether this 
is called a surrender or an accelera¬ 
tion. It is not the form in which the 
transfer is made that is to be looked 
at but the effect which it would have 
on the estate itself. It cannot be 
held that what was transferred by 
Mt. Raj Rani to Jaipali was the life- 
estate of Raj Rani by way of gift as 
such life-estate. She completely 
effaced her own life estate, and there¬ 
upon the right, which Jaipali would 
have succeeded to on her death, 
became vested in her at once. In 


(1) [1919] 42 Mad. 523—46 I.A. 75 
36M.L.J. 493-17 A.L.J. 53( 
29 C.L J. 519—21 Bom. L.R. 61 
C.W.N. ?77—(1919) M W. 
262-26 M L.T. 5-10 L.W. 103- 
1.0. 498 (P.C.) 

2 ll 9 !? 1 * 7 0aL 466 ~ 46 I.A. 251 

MQmA'/'J 13 ~ 17 A - LJ - 103f 

M.W.N. 860-1 P.L.T. ] 

S msttff.cT® 4 ° W - N - 21 


this view it was a case of surrender 
of the estate, and the fact of the 
surrender having been made on the 
occasion of the m irriage of Mt. Jai¬ 
pali in the shape of a gift, makes no 
difference. Upon the death of Jaipali 
the right to the property vested in 
the next reversioner to her father 
and not in her mother. Therefore the 
fact of her mother being alive for a 
number of years after the death of 
Jaipali does not affect the question 
of the plaintiffs right of succession. 
The plaintiffs right to succeed accru¬ 
ed upon the death of Jaipali and that 
event having taken place more than 
twelve years prior to the institution 
of the suit, and Sartaji having been 
in possession for more than twelve 
years without having any right, her 
possession thus amounted to adverse 
possession and the plaintiff’s claim 
was beyond time and was rightly 
dismissed by the lowe* appellate 
Court. We allow the appeal set, 
aside the decree of the learned Judge 
of this Court and restore the decree 
of the lower appellate Court with 
oosts of both hearing in this Court, 
including fees in this Court on the 
higher scale. 

Appeal allowed. 
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Banerji and Gokul Prasad, JJ. 

Panna Lal —Plaintiff—Appellant. 

v 

Husain Reg—Defendant—Respon¬ 
dent. 

S. A. No. 306 of 1922, Decided 
on 11th April 1923, from a decree of 
the Dt. Judge, Agra. 

Specific performance—Vendor having no 
title to sell—Specific performance can not 
be granted. 

Defendant contracted to sell a house to 
plaintiff and also received earnest money but 
later on he refused to sell it, saying that the 
house really belonged to his wife and she 
refused to sell it. 

Held, that the contract could not be 
specifically enforced but that the plaintiff 
was entitled to recover damages for breaoh 
of contract entered into with him by the 
defendant and that the measure of such 
damages was difference between the market 
value of the property and the oontraotual 
Prl°e- IP 168 O 2, P 1«9 O 1] 



168 Pahka Lal V. HuSaiw 

Kailas Nath Katju —for Appellant. 

Narain Pd. Asthana — for Res¬ 
pondent. 

Banerji, J.—This is a plaintiff’s 
appeal arising out of a suit for 
specific performance of a contract 
for sale of a house and in the 
alternative for damages. It appears 
that the defendant wanted to sella 
house, and for this purpose Abdul 
Aziz, a common friend of the parties 
to the suit, was negotiating with 
prospective purchasers. Abdul Aziz 
wrote to the defendant saying that a 
certain person was offering Rs. 3.600 
for the house and was enquiring if 
the defendant would agree to sell the 
house. On the 13th of December, 
1918, the defendant wrote hack to 
Abdul Aziz saying that if the pur¬ 
chaser was willing to pay Rs. 4,000 
for the house and the costs of trans¬ 
fer, he would sell the house. Abdul 
Aziz thereupon on the 21st of De¬ 
cember, 1918, wrote to the defendant 
saying that one Panna Lal had ac¬ 
cepted the terms proposed by the 
defendant and was sending a money 
order for Rs 200 as earnest-money 
and the defendant was to send a 
formal receipt. It appears that the 
defendant receive ! a money order for 
Rs. 200 on Saturday and wrote back 
saying that as the next day was a 
Sunday, he would send the receipt on 
the Monday following by registered 
post or under a bearing cover as 
desired by Abdul Aziz. Matters stop¬ 
ped here for some days. On the 5th 
of January, 1! 19, the defendant wrote 
to Abdul Aziz saying that he had 
received a telegram asking him for 
the return of Rs. 200 sent as earnest- 
money and be wanted to know if 
Panna Lal wa« going back out of the 
agreement. Later on he also said 
that the house really belonged to his 
wife and she refund to sell it. 
Ultimately the defendant refused to 
execute a sale deed and then the 
plaintiff brought the present suit for 
specific performance of the contract 
to sell, and, in the alternative, for 
damages. 

Several ple*s were taken in defence 
and the miin plea was that Abdul 
Aziz had by misrepresentation in¬ 
duced the defendant to agree to the 
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sale of the house in December, 1918, 
and that it was owing to this mis¬ 
representation that the defendant 
acted as he did, but that the defend¬ 
ant did not contract with the plain¬ 
tiff to sell the property. The trial 
Court, the learned Subordinate Judge 
of Agra, came to the conclusion that 
the defendant had contracted to sell 
the house but he could not give a 
decree for specific performance of the 
contract, because the defendant was 
not competent to sell the house 
which belonged to his wife. He, 
however, gave a decree for damages 
and the refund of Rs. 200, the earnest- 
money already advanced. The de¬ 
fendant went up in appeal and the 
learned District Judge has confirmed 
the finding of the trial Court as to 
the amount of damages, but has al¬ 
lowed the appeal ano dismissed the 
suit on the ground that there was 
no completed contract for sale. It is 
not very easy to understand how the 
learned District Judge came to this 
conclusion. Having regard to the 
"correspondence to which we have 
referred above, there can be no ques¬ 
tion that there was a proposal by 
Abdul Aziz that the defendant made 
an offer to sell the house for Rs. 4,000 
and the said offer was accepted by 
Panna Lal who sent Rs. 200 by 
money order as earnest-money. The 
learned Judge seems to be under the 
misapprehension that a receipt regis¬ 
tered under the Registration Act was 
required for the Rs. 200 sent by Panna 
Lal as a condition precedent to the 
completion of the contract. This 
was clearlv the result of a mis-read- 
ing of the correspondence between 
Abdul Aziz and the defendant. In 
the letter which Abdul Aziz wrote 
to the defendant, he asked the de¬ 
fendant to send a receipt by post 
under registered cover or bearing, and 
the defendant wrote back in reply 
saying that he would send it on 
Monday following by registered post 
or bearing. T'ie learned Judge seems 
to think that this !a«t letter meant 
that the receipt was to be registered 
under the Registration Act and then 
sent to Abdul Aziz. This was no 
body’s case and the learned Judge 
seems to have misunderstood the 
defence and erred in deciding the 
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case on a point not raised by the 
parties. In our opinion the judgment 
of the trial Court was correct and 
should not have been disturbed. We 
are of opinion that the plaintiff is 
entitled to recover damages for a 
breach of the contract entered into 
with him by the defendant and that 
the measure of sujh damages is the 
difference between the market value 
of the property and the contractual 
price. The learned Judge accepts 
the amount assessed by the Court 
below as correct. We, therefore, 
allow the appeal, set aside the decree 
of the lower appellate Court and 
restore tha“ of the Court of first 
instance with costs in this Court and 
in the Court below. 

Appeal allowed. 
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Kanhaiya Lal, J. 

Jadubir —Defendant—Appellant 

v 

Gajadhar and others —Plaintiffs— 
Respondents. 

S. A. No. 567 of 1922, Decided on 6th 
July 1923, against the decree of the 
D. J. Benares, D/-13th Jan. 1923. 

Hindu Law—Alienation by father—Auction 
purchaser under a decree against father cannot 
be dispossessed unless the sons prove the debt to 
be immoral or illegal % 

Where joint ancestral property has passed 
out of a joint f amily under a sale in execution 
of a decree for the father's debt, the sons can¬ 
not recover that property unless they show 
that the debts were contracted for immoral 
purposes and that the purchasers tad notice 
that they were so contracted. 1 I.A. 331 and 
89 A. 437 P.C. Poll. (P. 170 C. 1] 

Kumuda Prasa/l —for Appellmt. 

H. K. Makerji —for Respondents. 

Judgment.—The dispute in this case 
relates to a portion of plot No. 41 
kftasra situated in the village Pipri. 
That portion belonged to a j >int 
family consisting of Salik Pande and 

c ,-, 80 S 9 Ram a "d Gajadhir. 

Halik Pande was the manager of the 

joint family. On the 2nd of July 1890 
he and his son Ram Jag made a 
pimple mortgage of the said property 
in favour of Jagannath. Subse¬ 


quently on the 31st of January 1900 
he and his co-sharers mortgaged their 
entire plot No. 44 khasra with Mangru 
and gave him possession. In 1903 
Jagannath filed a suit for the reco¬ 
very of the money due on his mort¬ 
gage and obtained a decree in execu¬ 
tion of which he purchased the mort¬ 
gaged property. The other son and 
grandsons of Salik Piride were not 
made parties to that suit. Jagannath 
sold the share purchased by him to 
Jadubir Pande, who got mutation of 
names effected in his favour in the 
revenue papers in respect of the 
same. 

The present suit was filed by one of 
the sons and some of the g-andsons 
of Salik Pande for a declaration that 
the mortgage and auction sale afore¬ 
said were not binding on them and 
for the maintenance of their posses¬ 
sion over the same. Their allegation 
was that the mortgage in question 
was made without ny legal necessity 
and that thev had since acquired the 
rights of Mangru by paying the 
money due to him on the subsequent 
mortgage of the 31st of January 1900. 
The defendant Jadubir Pande opposed 
the claim on the ground that he had 
purchased the property in question in 
satisfaction of a prior mortgage, 
which was made for a valid famiLy 
necessity. He deni°d that the plain¬ 
tiff was in proprietary possession of 
the disputed property and pleaded 
that the claim was barred by limita¬ 
tion under S 4t of the Specific Relief 
Act. The Courts below repelled those 
contentions and decreed the cliim. 
They found that the plaintiffs were in 
possession of the disputed property by 
virtue of their redemption of the 
subsequent mortgage and that the con¬ 
testing defend mt appellant had failed 
to establish that the mortgage of the 
2nd of July 1890 was made f*r a 
legal necessity. 

They, however overlooked the fact 
that the mortgaged Property had 
already been sold in satisfaction of 
that mortgage, and rights of a third 
party had come into existence, whioh 
could not he displaced unless the sons 
and grandsons of Salik l J ande, the 
mortgagor, were prepared to establish 
that the mortgage in question was 
made for illegal or immoral purposes 
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As observed by their Lordships of the 
Privy Council in Oirilhari Lai v. 
KantuLal (l) where joint ancestral 
property has passed out of a joint 
family either under a conveyance 
executed by a father in consideration 
of an antecedent debt or in order to 
raise money to pay off an antecedent 
debt, or under a sale in execution of 
a decree for the father’s debt, the 
sons cannot recover that property, 
unless they show that the debts were 
contracted for immoral purposes and 
that the purchasers had notice that 
they were so contracted. In Suhu 
Ham Chandra v. Bhup Singh (2). 
Their Lordships re-atfirraed that view. 
The sale was a public sale, which 
could have been presented by the 
plaintiffs, had they taken steps in 
time, by an assertion of their rights. 
They took no such steps; and they 
cannot now be permittel to defeat the 
rights acquired by a third party by 
simply questioning the transaction 
entered into by the head of the 
family, of which they were members. 
The Courts below erred in throwing 
the onus on the defendants, as if no 
sale had taken place, and the rights 
of the third party had not come into 
existence. It is no use sending the 
case back for disposal becauie in the 
plaint there was no allegation that 
the debt in question was incurred for 
illegal or immoral purposes. All that 
was said was that the mortgage was 
not taken for family necessity; but 
that ground is not enough to defeat 
the auction purchaser or his assignee 
of the rights acquired by virtue of the 
auction sale. The subsequent redemp¬ 
tion made by the plaintiffs of the 
puisne mortgage cannot give them 
any higher title. The appeal must 
therefore be allowed and the claim of 
the plaintiffs dismissed with costs 
here and heitherto. 

Appeal allowed. 


(1) [L874] 1I.A. 321—14 B.L R 187— 
22 W.R. 56—3Sar. 380 (P.C) 

(2) [1917] 39 All. 437-44 I. A. 126— 
21 C.W.N. 698—1 P.L.W. 557- 
15 A.L.J. 437—19 Bom.L.R. s98— 
26 C.L.J 1-33 M.L.J. 14— 
(1917) M.W.N. 439-22 M.L.T. 22- 
6 L.W. 213-39 I.C. 280 (P.C.) 
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Daniels, J. 

Chanlrika Singh— Defendant—Ap¬ 
pellant. 

v. 


Bhagwat Singh an l others— Plain¬ 
tiff & Defendants—Respondents. 

S. A. No. 666 of 1922, Decided on 
30th July 1923, against the decree of 
of the D. J. Azamgarh, D/-llth 
February 1922. 

Hindu Law—Alienation by father—Burden 
of proof of necessity on purchaser—Necessity 
proved for a portion—Sale set aside . 

Where property has passed out of the 
hands of the family either in lieu of an an* 
tecedent debt or under an execution sale in 
respect of a debt of the father the sons can 
only recover the property by showing that the 
debt was either illegal or immoral, but this 
rule does not apply to a sale for cash, when 
a transaction such as this is impeached by the 
son it is for the creditor or transferee in the 
first instance to prove either legal necessity or 
at least suoh inquiry as would have satisfied 
a prudent man that the necessity existed, and 
the same rule applies where the defendant Is 
not the original transferee but a pre-emptor. 

^Where necessity for a portion is proved, 
the Cour should look to the amount of the 
consideration to which no legal necessity has 
been established. If this amount was so 
trifling that it could be left out of account 
thesale should be upheld, otherwise it should 
be set aside. In this case legal necessity was 
proved for Rs. 1780 out of Rs. 2500 but the 
sale was set aside. 41 A. 338 Diet 1922 A. 
3*1 foil. [P. 171 C. 1, 2 P. 172 C. 1] 

Iqbal Ahamad —for Appellant. 

Ambika Prasad —for Respondents. 

Judgment—This is an appeal in a 
suit in which the plaintiff Bhagwat 
Singh suing as a minor through his 
next friend Ram Autar sought to re¬ 
cover possession of property sold by 
his father Gajadhar Singh on the 
ground that the property was the 
joint family property of the plaintiff 
and his father and that the sale was 
made without legal necessity. The 
sale was effected on 9th December 
1914 for a sum of Rs. 2499-11-3. The 
Court below has held that Rs. 1780- 
of the sale price was for legal neces¬ 
sity or antecedent debt and has given 
the plaintiffs a decree subject tore- 
payment of this amount. There were 
a number of defendants to the suit, 
Gajadhar Singh himself, the original 
vendees, and subsequent transferees, 
but the only one with whom we ar« 
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now concerned is the appellant Chan¬ 
drika Singh. Chandrika Singh filed 
a pre-emption suit on the basis of the 
sale deeu executed by the plaintiff’s 
father and obtained the property 
under a pre-emption decree dated the 
7th August 1916. 

The two points urged in this appeal 
hav© been. 

1. That the burden of proving legal 
necessity was wrongly placed by the 
Court below on the defendant; 

2. That even on the findings of the 
Court below the sale should have 
been maintained. The question of 
the burden of proof was the main 
issue argued in both the Courts 
below. The trial Court placed the 
burden on the plaintiff under the 
impression that the ruling in Sahxi 
Earn Chaiutra's case. (1) required it to 
be jo placed. The learned Addition¬ 
al Judge held that the trial Judge had 
misunderstood the passages of the 
ruling on which he relied and that 
theieal effect of th< ruling was in 
such a case as the present clearly to 
place the burden of proof on the 
defendant. In my opinion the learn¬ 
ed Additional Judge was right. 
Where property has passed out of the 
hands of the family either in lieu of 
antecedent debt or under an execu¬ 
tion sale in respect of a debt of the 
father the sons can only recover the 
property by showing that the debt 
was either illegal or immoral, but it 
is now so well established as to need 
no citation of authority that this 
rule does not apply to a sale for cash. 
As regards the portion of the sale 
price which is now in dispute the 
sale was a sale for cash The sura in 
regard to which the Court below finds 
that legal necessity was not establi¬ 
shed amounts to roughly Rs. 700- 
out of an item of Rs. ;00-taken in 
cash at the time of registration of 
the deed. The ostensible object of the 
loan was to pay the marriage ex¬ 
penses of certain members of the 


(1) [19171 39 All. 437—44 I A. 126— 
v ?1 C.W.N. 098-1 P.L. W. 557- 
LJ - 437—19 Bom. L. R. 
498-26 C. L. J. 1-33 M. 
h £ 14—(1917) M. W. N. 439- 

22 T - 22 ~ 6 L. W. 213— 
39 I. 0. 280 (P. C.) 


family- The finding of the lower 
appellate Court is that there was 
legal r eces«ity only for a sum of 
Rs. 200 and that the balance of 
Rs.700 was taken without any neces¬ 
sity. There is now a long chain of 
authority for the view that when a 
transaction such a9 this is impeached 
by the sons it is for the creditor in 
the first instance to prove either 
legal necessity or at least such in¬ 
quiry as would have satisfied a pru¬ 
dent man that the necessity existed. 
The appellant does net dispute 
this proposition where the defendant 
is the transferee. He urges that a 
different rule should be followed 
where the defer dant is not the origin¬ 
al transferee but a pre-emptor. The 
pre-emptor stands in the shoes of the 
original vendee. It is true that he is 
not himself a party to the transaction 
impeached, but I know of no autho¬ 
rity, and none has been cited to me, 
for holdirg that this circumstance 
alone is sufficient to transfer the 
burden of proof from him to the 
sons. I hold therefore that the 
burden of proof has been rightly 
laid by the Court below. 

The second issue is whether on its 
findings the Court below was right in 
setting aside the sale. The argument 
strenuously urged on behalf of the 
appellant is based on certain facts 
which appear in the judgment of the 
Court below though they are not re¬ 
ferred to in connection with this par¬ 
ticular i4sue. It appears that the 
whole family property consisting of 
an eight anna share had been usufru- 
ctuarily mortgaged for 59 years at 
the time of the transaction. If this 
mortgage was not paid off within a 
year the right of redemption would 
have been finally lost. The appel¬ 
lant’s case is that in this state of 
affairs the father was justified in sell¬ 
ing a portion of the property-he 
actually sold a five anna share out of 
eight annas-in order to pay off this 
mortgage and recover possession of 
the entire property, and that even 
though the sale realised Rs. 700 
more than were aotually neoessary it 
should be upheld. Tho oriteria have 
been laid down in different oases for 
determining whether in a particular 
oase the sale should be upheld or not. 
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In Jainarain Pande v. Bhagwan 
Pantie (2) relying on the Privy 
Council ruling in Girdhari Lai v. 
Kantu Lai (3), it was said that what 
the Court should look, at is the 
amount of the consideration in re¬ 
gard to which no legal necessity has 
be«»n established. If this amount was 
so trifling that it could be left out of 
account the sale should be upheld; 
otherwise it *hould be set aside. In 
one case of this Court, Balkrishna 
[Dos v. Hira Lai (4), a some what 
different criterion was applied. This 
was a case in which a sale of a 
house for Rs. 19,500 was upheld al¬ 
though the antecedent debt existing 
at the time amounted to Rs. 7775 
only. The test here was ‘‘could the 
sum for which legal necessity was 
established have been raised without 
effecting the sale which was impu ;n- 
ed”. In the case in question it was 
held that it could not have been 
otherwise raised- The house sold 
could not have been divided up and 
sold piece meal, and as there was no 
other source from which the money 
could bo raised the sale of the entire 
house was upheld by this Court If 
this test is applied to the present case 
it fails to support the appellant’s con¬ 
tention in its entirety. The zamin- 
dari share, unlike the house in the 
case just cited, might have been sold 
piecemeal, and it is clear that if a 
sale of five anna share realised 
Rs. 2500 the amount of Rs. 1780 
which had to be raised for legal 
necessity or antecedent debt might 
have been obtained by the sale of 
less than four annas. If there were 
any precedent for so doing I might be 
disposed to uphold the sale to such 
an extent as would have been neces¬ 
sary to raise the amount of Rs. 1780 
but in the whole of the voluminous 
case law on thi-« subject I can find no 
precedent for such a course and I am 
reluctant to add yet another to the 
complications of the existing law. 

(2) 1922 Adi. 322—44 All. 683— 

20 A. L. J 621. 

(3) [1837] l I. A.. 3il—14 B. L R. 

187—2! W. R. 56—3 Sar. 
3^0 (P. C.) 

(4) [1919] 41 All. 338—17 A. L J. 

239—50 I. C. 74. 


The appellant has sought to support 
his plea on the ground of benefit to 
the estate but *his really carries him 
no further. The sale could only be 
beneficial to the estate to the extent 
to which it was necessary to raise the 
sura justified by legal necessity. 

These were the only two pleas 
urged in the argument in chief but 
in replying on the case the appel¬ 
lant's learned oounsel made some re¬ 
ference to a plea taken in the 4th 
paragraph of his memorandum of 
appeal to the effect that it was only 
necessary for the transferee to show 
that he made reasonable enquiries. 
I asked the learned counsel if he 
could point me to any evidence not 
referred to by the court below to 
show that sucV enquiries were in 
fact made, but he was unable to do so. 
Indeed neither in the trial Court 
where the decision was in favour of 
the appellant nor in the Court below 
where it was against him, does any 
point «eem to have been made of the 
questior of enquiry. 

It is no doubt true, as both the 
Courts below have remarked, that the 
pre-emptor in a suit of this kind is 
in a difficult position. It is very 
doubtful if he could escape paying 
the full price for the property on the 
ground that any part of that price 
was not justified by legal necessity. 
On the other hand when he comes to 
defend a suit by the son he is in a 
much less favourable position than 
the original transferee by reason of 
the fact that he wa3 no party to the 
transaction impugned and only came 
into the case after it was completed- 
It may be that he has a remedy 
against the original vendee for the 
portion of the price which he has 
lost on the ground that it has not 
been for legal necessity. As to this I 
can express no opinion in the present 
case. As the law stands the decree 
by the Court below was in my opinion 
a correct decree and I therefore dis¬ 
miss the appeal. Under all the cir¬ 
cumstances of the case it appears to 
me equitable to direct that th* 
parties bear their own costs of this 
appeal and I direct accordingly. 

Appeal dismissed. 
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SULAIMAN, J 

Abdullah Beg and another— Plain- 
iffs—Appellants. 

v. 

Ramzan Khan arid others— Defen- 
ants—Respon dents. 

S. A. No. 746 of 1922, decided on 6th 
November 1923, from the decree of 
theS. J., Jaunpur, D/-llth January, 
1922. 

Civil P. C„ O. 9 R. 3—Court pacing on 
sxparte decree as against som? defendants can 
entertain application to set it aside during 
pends icy of appeal by contesting defendants 
though non-contesting defendants applying 
under R. 13 were pro fjrrna respondents to the 
appeal, 

A suit was decreed against defendants No. 
1-5. Defendants Nos, 1,3 and 3 only appealed 
to the lower appellate Court. The proceeding! 
had been e rparte against the defeodaots ^^3.4 
and 5 and they preferred no appeal, While 
the Appeal preferred was pondiog an application 
was presented in the original Court on behalf 
of defendants 4 and 5 for sitting aside the 
•xparte decree. Tne Court of the first in¬ 
stance apparently on the ground that the 
defence raised by the defendants was a com¬ 
mon one set aside the decree not only against 
the two defendants who bad applied but 
against all the defendants and revived tae suit. 
When tbis suit was retried by the first Court 
it was dismissed oa t ie merits. An appeal was 
preferred by the plaint.ffs io the lower appel¬ 
late Court. But the plaint flfsfor the first time 
in second appeal r\i8«>d the objection that the 
order setting aside the exparte decree wa9 ultra 
vires in as much as an,appeal had been prefer¬ 
red from the decree that was then ponding. 

Held that in as much as the appeal was still 
ponding the decree of tbo original Court was 
till in force and in operation; it had not been 
upersaded by any decree on appeal or merged 
heroin. Under these ciroumsttnces it was 
difficult to appreciate how on principlo tne 
Tiew could be maintained that the jurisdiction 
of fho original Courtto entertain the applica¬ 
tion to set aside the exparte decree so far as 
it was exparte had beeQ taken awoy. 

tfeW further that iu view of the clear 
wording of ° 9 R. 13 the contention urged on 
plaintiffs was without any force. 

3- Si 31 ; X c . al i and i3 A - 13 7 A. L 

j 598 and 37 A. 258 Dist. (P. 175, C. 1) 

A. Sanyal for Appellants. 

Mwhtaq Ahmad with M. A. Aziz-' 
r or respondents. 

J, ~~ This Is a plaintiffs! 
appeal arising out of a suit for pos¬ 
session and arrears of rent. The suit 
orig in »Uy ieo «V on the 3rd 
September. 1920 against defendants 
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Nos. 1-5. On the 25th October 1920 
defendants Nos. 1,2 and 3 only appeal¬ 
ed to the lower appellate Court. The 
proceedings had been exparte against 
defendants Nos. 4 and 5 and they 
preferred no appeal; they were how¬ 
ever made pro forma respondents in 
the appeal. While the appeal prefer¬ 
red on behalf of defendants 1-3 to 
which defendants Nos. 4 and 5 were 
parties, was pending, an application 
was presented in the original Court 
on behalf of defendants 4 and 5 on 
the 30th October 1920 for setting 
aside the exparte decree. Certain 
objections were filed by the plaintiff-s 
on the 15th November 1920 but in 
these objections no plea was taken 
that the trial Court had no jurisdic¬ 
tion to set aside the decree on the 
ground that an appeal was already 
pending. On the 7th May 1921 the 
Court of first instance, apparently on 
the ground that the defence raised by 
the defendants was a oommon one, 
set aside the decree not only against 
the two defendants who had applied 
but against all the defendants and 
revived the suit. The suit having 
been revived the defendants who had 
appealed to the District Judge got a 
statement made through their vakil 
before the District Judge that there 
was no longer any necessity for deci¬ 
ding the case and that the appeal 
should be struck off. The order 
passed by the appellate Court was 
‘‘appeal is dismissed according to the 
above statement”. 

When this suit was retried by the 
first Court it was dismisse 1 on the 
merits. An appeal was preferred by 
the plaintiifs to the lower appellate 
Court; bu in the grounds of appeal 
again no point was taken that the 
order setting aside the decree was 
ultra vires, nor does it appear to have 
been argued before the lower appellate 
Cort as there is no reference to the 
point anywhere in the judgment. 
The appeal was dismissed on the 
merits, the lower appellate Court 
ooraing to the conclusion that the 
plaintiffs had no right to the land 
and had .never been in possession 
of it, 

A second appeal has been prefer¬ 
red on bphalf of the plaintiffs and two 
main poirjt$ have been urged on 
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their behalf. One is that the order 
setting aside the exparte decree was 
ultra vires inasmuch as an appeal 
had been prefe»red from that decree 
and was then pending and the second 
is that the Court below has erred in 
interpreting the document filed by 
the parties. 

As regards the second point there 
is obviously no force in it. No 
question of an interpretation of any 
document arises in this case. The 
lower appellate Court after consider¬ 
ing all the documentary and oral 
evidence has come to the conclusion 
that the plaintiffs have no right to 
the land and have never been in 
possession of it. The finding is one 
of fact and cannot be challenged. 

The main contention of the plain¬ 
tiffs however is that the Court of 
first instance had no jurisdiction to 
interfere with the decree which was 
then under appeal. 

Order 9 rule 13 of the Code of 
Civil Procedure expressly states that 
in case in which a decree is passed 
exparte against a defendant the 
latter may apply to the Court by 
which the decree was passed for an 
order to set it aside, etc. If there 
were no rulings to the contrary, I 
would have no hesitation in holding 
that an application under Order 9 
rule 13 had to be made to the Court 
which passed the decree. The opi¬ 
nion prevailing in the various High 
Courts however has by no means been 
uniform. The view taken in the 
Madras High Court some time ago 
was certainly to the effect that the 
mere presentation of an appeal to 
an appellate Court ousts the jurisdic¬ 
tion of the Court of first instance. 
Aid appears to have been sought 
from S. 107 of the Code which gives 
to the appellate Coqrt the same 
powers as are ordinarily performed by 
the Court of original jurisdiction. 
This view however was dissented 
from in case after case by the Cal¬ 
cutta High Court, where the opinion 
was expressed that such an applica¬ 
tion can be made only to the original 
Court. In one case the Calcutta High 
Court went even to the length to 
which a Bench of thi6 Court in 
Gairajmati Titcarin v. Swami Nath 


Rai (1) was not prepared to go. None 
of the reported cases of this Court 
which have been brought to my notice 
are exactly on all fours with the pro- 
sent case. In the present case there 
are two circumstances to be noted. 

1. That the appeal had not been 
disposed of when the first Court’s 
decree was set saide. 

2. That the applicants for setting 
aside the decree were parties to the 
appeal. 

In two earlier cases namely those 
-•of Palakdhari Rai v. Mankaram Rai , 

(2) and Mathura Prasa<l v. Ram 
Charan Lai , (3) it was held that after 
the decree of the first Court had been 
affirmed in appeal the first Court had 
no jurisdiction to set it aside. These 
cases are distinguishable on the 
ground that the appeal had been dis¬ 
posed of and the decree of the first 
Court had been affirmed. On the other 
hand the case reported as Gajrajmati 
Tiwarin v. Swami Nath Rai (1) lays 
down that where the applicants for 
setting aside the decree are not made 
parties to the appeal, the jurisdic¬ 
tion of the first Court to set aside 
the exparte decree is not ousted. In 
the latter case there is an exhaus¬ 
tive review of the provious authorities 
and it is noteworthy that at pp 25 and 
31 the learned Judges were inclined 
to the view that the opinion prevail¬ 
ing in the Madras High Court was 
not supported by any provision of 
the Code of Civil Procedure and was 
erroneous. The Madras High Court 
has however since wavered very 
much. The first case namely that of 
Ramanaiihan Chetty v. Narayana 
Chetty (4) has since been overruled by 
a Full Bench of that High Court vide 
Sankara Bhatta v. Subrnya Bhatta (5) 
and in a later case reported as Palani- 
appa Chetiy v. Subramania Chetty (6^ 

(1) ]1917] 39 All. 13—14 A. L. J- 

853-36 I. U. 3«7. 

(2) [1910] 7 A.L.J. 598—6 I. C. 205. 

(3) 11915] 37 All. 208—13 A. L. J. 

283-28 I.C. 261 

(4) [1904] 27 Mad. 612. 

(5) [1907] 30 Mad. 535-17 M. L-J- 

436. , _ 

(6) [1921] 44 Mad. 731—41 M. L-J* 

90—(1921) M.W.N. 309—13 L.W. 

519—62 I. C. 755. 
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it has now been conceded that the 
mere presentation of an appeal does 
not necessarily take away the jurisdic¬ 
tion of the original Court. On the 
facts, that was a case clearly in point. 
There a decree was passed exparte 
against one of the defendants and an 
appeal against the decree was prefer¬ 
red by another defendant and was pen¬ 
ding in the appellate Court when an 
application by the former defendant to 
set aside the exparte decree passed 
against him was made to the original 
Court and not to the appellate Court. 
It was held that such an application 
was not barred. I hare already noted 
that the view prevailing in the Cal¬ 
cutta High Court has consistently 
been against the appellant. The 
case of Kumud Nath Roy Chowdhury 
v. Jotindra Nath Chowdhury (7) is a 
case which on the facts is very 
similar to the present one. That also 
was a case where the appeal was 
still pending and had not been dispo¬ 
sed of. At page 401 the learned 
Judges remarked that inasmuch as 
the appeal was still pending the 
decree of the original Court was 
Jstill in force and in operation; it had 
pot been superseded by any decree on 
appeal or merged therein. Under 
those circumstances it was difficult 
to appreciate how on principle the 
Iriew could be maintained that the 
[jurisdiction of the original Court to 
entertain the application to set aside 
phe decree in so far as it was exparte 
|had been taken away. The view that 
the immediate effect of the presenta¬ 
tion of an appeal to a superior Court 
is to destroy the jurisdiction of the 
subordinate Court to deal with the 
judgment was not accepted as a pro- 
position well-founded on principle. 

there is thus the authority of the 

rK 68 ° 0Urt in Palaniappa 

thetty y. Subramoma Chetty (6) and of 

t 4 High Court in Kumud 

Chnn?h° y C ^° wdhur y Jotindra Nath 

ttoST&y ^ - and there are observa - 

view U) 8 "PP° rfci ng the Calcutta 
v J£ e {^Hier o^es in Palakdhari 

P?aZ<ld M r nk l ram % ai (2 > and Mathura 

aSad Tt Charon Lai (3) are 

"^ 7) 394 ~ 13 C. L. J- 

221-15 O.W.N. 399-9 I. C. 189. 


clearly distinguishable on the ground 
that in those cases the appeal had 
been disposed of and the decree of 
the first Court confirmed. 

In view of this state of the authori¬ 
ties as well as in view of the clear 
wording of Order 9 rule 13 of the 
Code of Civil Procedure I am of 
opinion that the contention urged on 
behalf of the plaintiffs appellants is 
without any force. The result is that 
this appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Piggott, J. 

Ishdat Tiwari and anof/ier—Plain¬ 
tiffs—Appellants. 

v 

Tameswar Tiwari and others —De¬ 
fendants—Respondents. 

Stamp Reference in S. A, No. 1553 
of 1922, Decided on 20th March 1923. 

Court fees Act, S. 7 (V) Sch. 1. Art. 1—Court 
fee for condition of payment being removed i« 
advelorem on the amount. 

Relief claiming that condition of payment 
before taking posjession be removed requires 
advalorem Court fee on the amount ordered to 
be Pa^. [P. 175. C. 1) 

Piggott, J. —I have considered the 
office report and the arguments of 
counsel. The cross-objections are 
admittedly liable to an ad valorem fee 
on the subject matter in dispute. This 
can only be ascertained by an exami¬ 
nation of the decrees passed by the 
Courts below. The first Court dis¬ 
missed the plaintiffs' suit: the lower 
appellate Court gave the plaintiff 
Ishdat a decree “ ba yadr jaedad 
maliyat mubtigh Rs. 100-10-0." The 
defendants in their petition of cross¬ 
objections ask for the restoration of 
the first Court's decree. I hold that 
the value of the subject matter in dis¬ 
pute on their petition of cross-objec¬ 
tions in Rs. 100-10-0 ; they must pay 
an ad valorem fee on this amount. I 
allow them one month within which 
to make good the deficiency. 



6 MT * ^AHTAB KUER V. MT. Birhmo (Daniels, J.) 1924 Allahabad 


1924 ALLAHABAD 176 

Daniels, J. 

% 

Mt. Mahtab Kuer —Defendant—Ap¬ 
pellant. 

v 

Mt. Birhmo and others —Plaintiffs— 
Respondents. 

Application in S. A. No. nil of 1923, 
Decided on 9th July 1923, from the 
decree of the D. J., Meerut, D/- 28th 
March 1923. 

Limitation Act, S. 6—Negligence of client's 
agent is not sufficient cause. 

The appeal wa* decided ia the Court below 
on the 28th March. Abjut 6 weeks later the 
appellant s agent went to i pleader's clerk and 
deposited Ha. 6 with him to obtain copies. No 
instructions were given to tne pleader himself. 
A week later the subordinate Courts closed for 
thirty days for the vacation. The copies were 
not applied for till 27th June, a week after the 
Courts reopened, and were obtained on July 3. 
Even then the Copy of the judgment of the 
trial Court was not applied for and thi9 was 
obtained between July 3 and July 5. 

Held , that no sufficient cause was proved so 
as to admit the appeal beyond time.;P.l76. C. 2j 

N. C. Vaish— for Appellant. 

Daniels,'J.—This is an application 
for admission under S. 5 of the Limi¬ 
tation Act of an appeal which was 
filed on the 6th July, three days be¬ 
yond time. As the reasons given by 
the defendant appeared to me on the 
face of them insufficient I have heard 
appellant’s counsel in support of the 
application. Ho has failed to satisfy 
me that the application should be 
allowed. 

The appeal was dicided in the Court 
below on the 28th March. About six 
weeks later, according to the facts 
stated in the affidavit, the appellant’s 
agent went to a pleader’s clerk and 
deposited Rs. 6/- with him to obtain 
copies. He does not say that he gave 
any instructions to the pleader him¬ 
self. A week later the Subordinate 
Courts closed for thirty days for the 
vacation. Copies were not applied for 
till 27th June, a week after the Courts 
reopened, and were obtained on July 
3. Even then the copy of the judg¬ 
ment of the trial Court was not ap¬ 
plied for and this was obtained bet¬ 
ween July 3 and July 5. 

This is not a case of an appeal be¬ 
ing filed too late or in the wrong 
Court owing to a bona fide mistake of 


law or to wrong advice given by a 
pleader. It is a case of gross negli¬ 
gence on the part of the defendant’s 
agent and of the pleader’s clerk whom 
the latter employed to get the copies 
for him. A pleader’s clerk in this 
country is not a person to whom ob¬ 
taining of copies couldjbe safely left 
without any supervision. The defend¬ 
ant through her agent appears to have 
taken no steps to find out whether the 
copies had been obtained until al¬ 
most the very day that limitation 
would in the ordinary course expire. 
Even if the negligence was that of the 
pleader himself it would make no dif¬ 
ference. As Mr. Rustomji says 
on page 4 < of his Limitation Act 
•of 1922 (3rd edition) “ Negligence of 
counsel or solicitor stands on the 
same footing as that of any other 
person and a negligence by him is 
not sufficient cause.” A somewhat 
similar case to to the present is that 
of Bu thu v. Diwan (1) decided in Let¬ 
ters Patent Appeal. There a fee and 
some papers were left with a legal 
practitioner in order to file an appeal. 
He failed to file it and returned the 
papers to the client after the period 
of limitation had expired. It was held 
that this was not a sufficient ground 
for admitting the appeal beyond time 
under S. 5. Even the case on which 
the appellant chiefly relies, Nicholas 
v. Asplur (2) is really against him. 
The words on which he relies are that 
the expression “sufficient cause” 
should receive a liberal construction 
when no negligence or inaction or 
want of bona files is imputable to 
the appellant. 

In my opinion the ground alleged 
for admitting the appeal beyond time 
in this case is inadequate and I there- 
fore reject the appeal as time bar¬ 
red. 

Appeal dismissed. 


(1) [1915] 37 All. 267-13 A.L.J. 286— 
28 IC. 265. 

(2) [1897] 24 Cal. 116. 
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•Sulaiman, j. 


East Indian Bailway Co. —Applicant. 

v. 

Messrs. Sri Ram Mahadeo— Opposite 
party. 

Civ. Rev. Case decided on 13tb November, 
1923, from the order of the Small Cause 
Court Judge, Cawnpore, dated the 27th 
August, 1923. 

Railwaps Act, S. 72—Risk Note B—Proof of 
wilful neglect was held sufficient from circum- 
stances. 

The plaintiff wa9 the oonsignee of 128 bage which 
were loaded at Kidderpur station and were 
despatched to Cawnpore. The wagon admittedly 
arrived at Cawnpore and the seals on the wagon 
were found iniaot. As the Railway Company bad 
many other wagona to unload, this wagon was put 
on a siding and remained there for two days when it 
was reported that the seals on one side of the wagon 
were broken. When the contents were checked it 
was disoovered that six bags were missing. After 
a lengthy correspondence which oame to nothing 
the plaintiff instituted the present suit to recover 
damages for the loss of the bag9. It was found on 
evidence that the yard where the wagon was kept 
was a very large one and that its wall on the jungle 
aide was broken at several places at the time when 
the goods were stolen. 

Held that though ordinarily the neglect or theft 
baa to be proved by the plaintiff, in this oase it has 
sufficiently been proved and therefore the Railway 
is liable. (39 All. 418, Ezpl) [P. 177, Cs. 1 & 3 ; 
P. 178, C. 1.] 


L. P. Zutshi —for the Applicant. 
Sulaiman, J. : — This is an application in 
revision arising out of a Small Cause Court 
matter The plaintiff was the consignee of 
126 bags, which were loaded at Kidderpur 
station and were despatched to Cawnpore. 
The wagon admittedly arrived at Cawn¬ 
pore on the 27th of December, 1921, and 
the seals on the wagon were found in- 
taot. As the railway company bad many 
other wagons to unload this wagon was put 
on a siding and remained there for two 
days. On the 29bb of December it was 
reported that tbe seals on one side of the 
wagon were broken. When the oontents 
were checked it was disoovered that six 
bags were missing. After a lengthy 
correspondence whioh came to nothing, 
the plaintiff instituted the present suit to 
reoover damages for the loss of the bags, 
ibe railway company took several pleas 
in defenoe, but three main issues were 

b f y k feh ? court. The first was 
whether the nuk note absolved the defend¬ 
ant company of all liability or not. The 
im A|as&at 


second was whether the goods were stolen 
at Cawnpore yard and whether the risk 
note (Form :B) applied and whether the 
defendant oompany was guilty of wilful 
negligence or not. And the third was 
to what money the plaintiff was entitled. 

The learned Judge of tbe Small Cause 
Court found these issues in favour of 
tbe plaintiff and granted him a decree. 
The defendant oompany has come up in 
revision, and on its behalf it is urged that 
tbe hndinga of the lower court are quite 
insufficient, and further that the burden 
lay on the plaintiff to prove that there was 
either a wilful neglect of the oompany or 
theft by or on account of tbe wilful neglect 
of its servants. 

I am bound to concede that under 
the contract which took tbe shape of 
the risk-note (Form B) a pnma facie 
burden lay on the plaintiff to prove neglect 
or theft of the kind mentioned therein. I 
agree that a mere proof of the loss of 
tbe goods would Dot be suffioieDt to 
entitle the plaintiff to a decree. This was 
the view expressed by a Beaoh of this 
Court in the case of E. I. By. Co. 
v. Nathmal Behari Lai (1) and 
the same view has prevailed in other 
High Courts also. I do not however take 
that rule to moan that in no case can the 
burden of proof be shifted to the defendant. 
It is obvious that the evidence, if any, of 
wilful neglect or negligence is within the 
special means of knowledge of tbe railway 
company, and it is ordinarily very diffioult 
for a plaintiff to establish that the loss 
was due to the wilful negleot of tbe com¬ 
pany. Nevertheless, I oonoede that under 
the terms of the contraot the burden is 
prima facie on tbe oonsignee. But I am of 
opinion that where certain circumstances 
have been establised, either by direot 
evidenoe produced by the plaintiff or by 
the cross-examination of the witnesses 
for the defendant, from which circum¬ 
stances wilful negleot or negligence oan 
be inferred, the burden must then be 
shifted to the defendant oompany. Suob 
oiroumstaDces coupled with the patent 
faot that the packages have been lost, may 
justify a court to hold that the burden has 
been discharged. 

As to tbe oase of E. I. By. Co. v. 
Nathmal Behari Lai (1) referred to above, 
it is to be noted that the only circumstance 


U) (1917) 89 All. 418-16 A.LJ. 381-39 I.Q, HO. 
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which the plaintiff had there proved 
was the fact that the goods had been des¬ 
patched aDd on arrival cf the train in 
Cawnpore the seals of the doors of five 
wagons were found to have been broken 
and six bags of sugar found missing. The 
learned Judges were doubtful whether it was 
not a case of theft from a running train. 

In the recent case decided by the House 
of Lords, namely, H. 0 Smith, Ld. v. Great 
Western Railway Company (2) it was laid 
down that the burden of proving in the 
first instance that the loss sustained arose 
from the wilfulmisconductof theeompany’s 
servants was thrown upon the trader. In 
that case also all that the plaintiff was able 
to show, a3 will appear from the remarks 
on that page, was that he had proved the 
delivery of the goods to the railway com¬ 
pany’s servants, and he put in evidence 
subsequent correspondence between himself 
and the railway company which suggested 
that the company was very reluctant to 
supply information to the plaintiff. On 
behalf of the plaintiff it was urged by his 
Counsel that the wilful misconduct on the 
part of the company’s servants must be in¬ 
ferred from the subsequent correspondence. 
Their Lordships did not accept that 
contention, and found that the burden of 
proving wilful uegleot had not been dis¬ 
charged. 

In the present case I find that the 
learned Judge of the Small Cause Court 
had before him a clear issue as to the 
wilful negligence of the company. In the 
course of his judgment he has pointed out 
that the yard where the wagon was kept 
was a very large one and that its wall on 
the jungle side was brokeu at several 
places at the time when the goods were 
stolen. He has also commented on the 
faot that the railway company took two 
days to unload the goods after their 
arrival at the station. Having considered 
these circumstances he remarks : “ If the 

goods are lost on acoouut of the railway 
company’s not making proper arrange¬ 
ments the railway company is liable”. 
Further on ho remarks that it was 
clearly not a case of theft from a running 
train. In view of these findings I am 
unable to hold that the judgment of 
the learned Judge of the Small Cause Court 
is wrong. There were certain circum¬ 
stances before him from whiob it was open 


to him to infer that proper arrangements 
had not been made by the railway company, 
and that therefore there was a wilfui 
neglect. He was entitled therefore to hold 
that the burden had been discharged. In 
view of this I am unable to interfere. The 
application is rejected. 

Revision rejected. 
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Walsh and Rtves, jj. 

Ram Chani and others— Plaintiffs. 

V. 

Maula Baksh and others— Defendants. 

F. A. F. 0. No. 45 of 1923, decided on 
20th October, 1923, from , the order of the 
Subordinate Judge, Muttra, dated 7th 
December, 1922. 

Civ . Pro. Cod\ S 77, Expl. 6 —Thzugh per¬ 
sons suinq in public right in the prior suit are 
different from persons , suing in public right in the 
latter suit but the suits relate to the same subject 
the parties are same and not different. 

There is m the Muballa T^ksalyan in Muttra a 
well. There is a mosque adjoining thereto. The 
word “ well ” in this connection includes of course 
the Chabutra and also certain strips of land 
adjoining the Chabutra and appurtenant to the well. 
8omo time back the trustees of the moequocame 
into collision with the Municipal Board about this 
well. They applied to the Municipal Board for a 
certain sanction under the Municipalities Act and 
were refused. They then brought a ouit asserting 
that the well was the property of the mosque in 
which they joined the Muaioipal Board as defend¬ 
ant and in which certain other persons, Banias'of 
the Mohalla, applied for and wore grauted 
permission to joiu as delendants iu delenoe of the 
alleged publio property in tho well. That 
suit was tried out and it was held that the 
trustees o? tin m isque had failed to prove their 
title to tho well, that the well was a publio one and 
that the trustees of tho mosque had no right to 
enclose it. 

Fifteen years later tho trustees erected what 
they politely call a room but what is really a 
structure in which no body is over likely to sit or 
wa 9 ever intended to ait but whioh represents in 
the shapo of a wail an obstruction to tho publio use 
of the well, in defiance ol the provious decision 
and as a ohilleuge to the public. Possibly the 
completion of t he Municipal Board had changed in 
the interval and they did not sue for tho removal 
of that construction and therefore plaintiffs being 
residents in the Mohalla interested in tho well if it 
is a publio one, proporly obtained tho sanotion of 
the Legal Remembrancer to bring a suit under 
8. 91 for tho removal of tho interference with 
their pnblio right. 

Held that applying explanation 6 to this oaae it 
is quite dear that the present plaintiffs are claim¬ 
ing under the persona who bona fide litigated in 


(3) [1922] 1 A.C. 178. 
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respect of a pablio right in tho first suit, and there- 
fora do issue oaa be raised in this suit as to 
whether or not- this well and its appurtenances are 
public property. [P. 180, C. 1.] 

N. Aslhana —for the Appellants. 

Qulzari Lai —for the Respondents. 

Walsh, J.:—We find ourselves unable 

to agree with the view which the District 

Judge has taken in this particular imbter. 

The point in dispute is a small one and we 

think the law is really quite clear. It is 

probable that the true legal considerations 

were not pointed out to the learned Judge 

in the argument. Thereisinthe Muballa 

Taksalyan in Muttra a well which has 

become the subject of much litigation. 

There is a mosque adjoining thereto and 

the trustees of the mosque, who are of 

course Muhammadans, have been from 

time to time asserting a right of private 

ownership over this well. When the word 

well’ is used in this connection it inoludes 

of course the chabutra and alBO certain 

strips of land adjoining the chabutra and 

appurtenant to the well in the same way 

that when a man speaks of bis house 

he inoludes the compound and the gate 

although they are no part of the house. 

Sometime back the trustees of the mosque 

came into collision with the Municipal 

Board about this well. They applied to 

the Municipal Board fora certain sanction 

under the Municipalities Aot and were 

refused. They then brought a suit 

asserting that the well was the property 

of the mosque in which they joined the 

Municipal Board as defendants and in 

which certain other persons, B »nias of the 

Mohalla, apolied for and were granted 

permission to join as defendants in defence 

of the alleged publio property in the well. 

That suit was tried out and it was held 

that the trustees of the mosque had failed 

to prove their title to the well, that the 

well was a publio one and that the trustees 

o the mosque had no right to enclose it. 

fifteen years have passed since that 

decision and the trustees of the mosque, 

Am t0 ibeir preS9nfc assertions 

Are entitled to some oredit for having sat 

? a J 10 ° U y and er that deoision for so 

Zher h W i 6th ! r bim68 ha ™ ” 

Whether the trustees regard 15 years as a 

Hud°oIal°oonV t I ian iS raa9onable fc ° «P«°t 

Kid :H 8t r y ’ th . ey haye ^cently 

I but what ii m.u 7 ° al1 a room 

I nobody is e'ver^likeiy * whioh 

UKel y k> Bit or was aver 


intended to sit, but which represents in 
the shape of a wall an obstruction to the 
publio use of the well. This was no doubt 
done in defiance of the previous decision 
and as a challenge to the publio. Possibly 
the complexion of the Municipal Board 
has changed in the interval. It would 
have been possible for the Municipal 
Board representing the public to have 
brought a suit for the removal of that 
construction. By section 55 of the Act of 
1900, and by the corresponding section 
of the Aot of 1916 all public wells 
in Muttra are vested in the Municipal 
Board, but they did not, and the present 
plaintiffs being residents in the Mohalla ; 
interested io the well if it is a i 
public one, properly obtained the 
sanotion of the L3gal Remembrancer 
to bring a suit under section 91 for the 
removal of this interference with their 
public right. The Municipal Board of 
course represents the publio in such matters 
as walls and other things which are vested 
in them, but the refusal of the Municipal 
Board, or the oegligence of the Municipal 
Board to assert a publio right, does not 
affect the existence of the public right, 
and tbe plaintiffs had a perfect right to 
sue in assertion of their publio right if they 
oould get the necessary authority required 
by the legislature for bringing such a suit. 
So stated it would seem perfectly obvious 
and a mere matter of oommon sense apart 
from any legal considerations that the only 
question was whether the construction put 
up by tbe trustees of the mosque was an 
interference with the publio well or with 
the publio enjoyment thereof. Nobody 
oould reasonally suppose that it was 
open to the trustees in any suit brought by 
persons representing the publio to question 
the point which has already been deoided 
against them. Probably on this ground no 
evidence was taken in the court below and 
tho Munsif osme to the oonolusion that the 
previous deoision bound the defendants, 
that the oonstruotion whioh the defendants 
erected amounted to an enoroaohment and 
made an order accordingly for its removal. 
The defendants appealed upon the ground 
fcbat to® matter was not res judicata, and 
the Distriot Judge probably overlooking 
the provisions of section 11, explanation 6. 
to whioh we will refer in a moment, has 
come to the oonolusion that the suit is not 
between the same parties. The view h6 
probably took was that by seotion 41 of tho 
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Evidence Act the previous judgment was 
not a judgment in rem within the meaning 
of section 41, but that it wa9 merely a 
matter which was to be taken into con¬ 
sideration within the meaning of section 42 
of the Indian Evidence Act. He aotually 
says that the issues and the principal parties 
are different. In one sense they are, but 
where we differ from him is that in our 
opinion in !be legal sense they are the same. 
Mr. Gulzari Lai for the trustees of the 
mosque suggested that tho question is this 
suitrelated to certain triangularinsignificant 
piece of land which was outside the well 
and outside the previous dispute. That 
point was certainly not clearly stated by 
the defendants in their written statement 
but it is a question of fact as to whether or 
not it appertains to the well. The suit was 
brought in relation to the obstruction which 
had been erected on this triangular piece of 
land on the allegation that the piece apper¬ 
tained to the well. It has not been seri¬ 
ously disputed that it does and of course if 
it does the triangular piece was substan¬ 
tially decided even though the word used 
in the former judgment was 'wellWith 
regards to the parties that is not a 
question of fact but a question of law. 
The persons are undoubtedly not the same 
nor is the form under which they appear 
on the record but tbe Municipal Board in 
the previous suit represented the publio. 
The Banias who asked to be joined could 
not have done so except upon a bona fide 
assertion of an interest in the public right 
and as they were defendants in tbe suit 
brought by tbe trustees there can be no 
doubt that they were bona fide litigating in 
respect of a publio right which they were 
defending. Section 11 forbids any court to 
try an issue wbiob has been substantially 
in issue in a former suit between the 
parties under whom they claim. As a 
matter of fact the section is entirely un- 
grammatioal in this respect but it must 
mean tbe parties to tbe subsequent suit 
| claiming under parties to tbe prior suit 
and applying explanation 6 to this case, it 
is quite clear that the present plaintiffs 
are claiming under the persons who bona 
fide litigated in respect of a public right 
in the first suit. The result is that 
section 11 applies and that no issue oan 
be raised in this suit as to whether or not 
this well and its appurtenances are publio 
property. There being nothing else left 
in the suit tbe appeal must be allowed and 


the judgment and decree of tbe Munsif 
restored with costs here and below. 

We suggest that if the parties are desirous 
of arriving at a final agreement which will 
bind them and their successors for all time 
as to the actual dimensions of this publio 
well the be9t plan would be for them, if 
they are agreeable thereto, to apply to the 
Munsif under this decree to make a further 
addition thereto. Of course he cannot do 
so without their consent but with their 
consent there will be no difficulty whatever, 
and on such application tbe Munsif either 
by going there himself or by sending his 
amin, could demarcate the land itself, have 
a photo taken or by measurement have a 
plan prepared and affixed to this deoree 
finally showing in a clear picture the dimen¬ 
sions of tbe land appertaining to the well. 
If any attempt to do this is made or any 
difficulty ooours reference may be made’ 
to this Bench, but we do not wish the 
Munsif to understand that he is compelled 
to do anything if be is not disposed to do so. 

Appeal allowed. 
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Sulaiman, j. 

Bombay Baroda and Central India Rail¬ 
way Company —Defendant-Applicant. 

v. 

Firm Budh Sen-Pusp Chand —Plaintiff- 
Opposite party. 

Civ. Rev. No. 88 of 1923, deoided on 18th 
July, 1923, from tbe order of the Small 
Cause Court Judge, Agra, dated the 24th 
November, 1923. 

(a) Railways Act, S. 47—Rules under r. 59- 
Rule does not authorise Railway to alter contract 
already made. 

A rule reserving the Railway Company’s right of 
re-meaeurement, re-weighment, re-oalculation and 
re-olassifioation of rates, terminal and other charges 
at the place ol destination did not give the railway 
company power to alter the oontraot between tbe 
parties and charge maund rate in lieu of wagon 
rate. (29 All. 228, F.B., Foil.', 14 A.L.J. 494, Ref.) 
[P. 182, 0. 1.] _ _ _ 

(b) Civ. Pro. Code. 0. 8, r. 5-Matter said 
to be not “ admitted ” is denied by implication. 

Where a matter in a pleading is merely stated to 
be " not admitted " in tho written statement it 
cannot be deemed to be admitted, for it is at 
least denied by implication. The punctuations' 
in r. 5 however do appear to mean the contraryi 
[P. 182, C. 2.] 

S. S. Sastry— for tbe Applicant. 

E. N. Eatju—lor the Opposite party. 



1924 Allahabad b.b. & c.i. by. co. v. budh sen-pusp ohand (Salaiman, J.) 181 


Sulaiman, J.:—This is a revision from 
an order of tbe Court of Small Causes. 

The plaintiff firm despatched 57 bundles 
of cotton weighing 63 maunds and 2 seers 
from Balrampur station which is on the 
B. N. W. Railway to the Agra Fort on 
the B.B. and C.I. Railway. According to 
the allegations in the plaint the staff of tbe 
defendant company when asked, gave out 
the rate of freight on cotton to be Rs. 1-8 
per maund and it was on this understanding 
that the plaintiff despatched the goods from 
Balrampur to Agra Fort under the Railway 
receipt No. 9937, dated the 19th of 
September, 1921. The plaintiff goes on to 
allege that, though the actual weight of the 
goods despatched was 63 maunds, the staff 
of the Railway Company illegally and 
unjustifiably charged Rs. 223*2 for 108 
tnaund9, and that tbe extra amount was 
paid by the plaintiff under protest which 
he is entitled to recover from the defendant. 
The written statement which was filed by 
the defendant company was very vague and 
somewhat evasive. Referring to tbe allega¬ 
tion of the plaintiff that tbe staff of the 
defendant company when asked had given 
out that the rate of freight on cotton would 
he Rs. 1-8 per maund and that it was on 
this understanding that the plaintiff des¬ 
patched the goods, the written statement 
merely stated “not admitted”. The defend¬ 
ant company however went on to plead 
that out of the consignment of 57 bundles 
some wore loaded in one wagon, whioh left 
no room for the remaining commodity to be 
loaded in, that under paragraph 6 of the 
instructions printed as notice to the con¬ 
signors on the back of the railway receipt 
and forwarding note form, the company 
reserved the right of re-weighment, re- 
•measurement and re-calculation of freight, 
and that the charges were correotly recover¬ 
ed. The learned Judge of the court below in 
his judgment appears to have aocepted the 
plaintiff s oase that the railway authorities 
realised the extra amount at the destination. 
Ihe learned Judge aooepted the statement 

i ? 0lO ?n\ ng clerk the effeot after 
loading 52 bundles of ootton no place was 

!?' b f , or losing any more goods. It was 

lnLin 0 a en ^ D u. 8 0486 a8 di8oloS0 d by the 
LrSr.! 0,erk k s , wia™. that as these 
articles were bulky they could not be loaded 

bundl fl sT Wh , 0eled Wagon ftnd fchafc 
bundles^ere despatched in a bogie carri- 

Jnd J e, ebt-Wheeler. The learned 

Judge however overruled the defence on the 


ground that it had not been shown on 
behalf of the defendant that the 52 bundles 
in question could not be loaded in a four- 
wheeled wagon. This is not quite consist¬ 
ent with the remark previously made as 
to the statement of the loading clerk. 
The facts as alleged by the defendant 
company seem to be that the bundles of 
cotton were so bulky that they could not 
all be loaded in odo small wagon. 

There can be no doubt that under rule 
59 of tbe General llules when goods 
tendered for conveyance are of suoh 
description that owiDg to their bulk, 
measurement, or other cause, it is found 
impossible to load each broad-gauge wagon 
to the extent of 120 maunds, and metre or 
narrow-gauge wagon 81 maunds, suoh 
goods will be subject to a minimum charge 
of 120 and 81 maunds respectively, p3r 
wagon, unless any special exception is noted. 
The above charges are based on four-wheeled 
wagons. Should the conditions of the 
consignment involve the U9e of larger 
vehicles, the charges will be increased in 
the proportion of one bogie carriage for two 
vebioles. 

57 bundles of ootton weighed about 52 
maunds. If it is a faot that all the 57 
bundles oould not be loaded in one 
four-wheeled wagon it is patent that owiDg 
to their bulk it is impossible to load 81 
maunds of goods in a narrow-gauge wagon. 
Under rule 58 therefore it is dear that tho 
defendant oompany waB entitled to charge 
at the minimum rate of 81 maunds per 
wagon. If the goods were carried in two 
small four-wheelers or in one bogie carriage 
then the company was entitled to charge 
for 162 maunds. 

The learned Judge seems to have drawn 
a distinction between 1 bulky goods ’ and 
goods in bulk ’. The expression ‘ goods in 
bulk' does not find place in rule 59 at all 
and its true meaning is altogether ir¬ 
relevant. There oan be do doubt that the 
bundles of ootton were bulky and it was 
in consequence of their bulk that 81 
maunds of the goods oould not be loaded 
in one small wagon. The railway oompany 
was certainly entitled to oharge at tbe 
minimum rate of 81 maunds par wagon. 
In this view of the matter the deoree of the 
learned Judge of the Court of Small Causes 
would not be quite oorreot. 

The learned Vakil for the plaintiff-res¬ 
pondent however supports the deoree of the 
Court below on a different ground. Hig 
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case is that according to the allegations 
in the plaint which were not expressly 
denied by the defendant and which have 
been assumed to be correct by the learned 
Judge of the court below, there was an 
express agreement between the plaintiff 
and the railway company to carry the 
goods at the maund rate, and therefore it 
is not dow open to the company to alter 
the terms of the contract and demand a 
charge on the basis of wagon rate. The 
railway company in their written statement 
themselves referred to paragraph No. 6 
printed on the back of the railway receipt 
which was to the effeot that they had 
reserved a right of re-weighment, re¬ 
measurement and re-calculation of freight, 
etc. This clearly implies that there was 
a re-calculation and the extra charge was 
found recoverable on the re-calculation. 
As I have already Doted there was no 
express denial of the plaintiff's alle¬ 
gation that an assuranoe had originally been 
given by the railway authorities that the 
goods would be carried at the mauDd rate. 

If there was an original contract to carry 
the goods according to the maund rate then 
it is clear that the defendant company 
would not be entitled to alter that agree¬ 
ment. The rule on which the defendant 
relied is quite similar to the rule which was 
under consideration in the Full Bench case 
of Chunni Lai v. The Nizam's Guaranteed 
State Railway Company, Ld. (1). A similar 
point arose in the case of Alla-uddin v. 
The G.I P. Railway Company (2). At page 
232 of the Full Bench case cited above, it 
was pointed out that a rule of this kind 
reserving the railway company's right 
of re-measuremeDt, ro-weigbmeDt, re-cal¬ 
culation and re-classification of rates, 
terminal and other charges at the place of 
destination did not give the railway 
company power to alter the contract 
between tbe parties and cbargo maund 
rate in lieu of wagon rate. The second 
case mentioned by me was a case 
where the railway company wanted to 
alter tbe mauDd rate into wagOD rate and 
tbeir right to do so under the General 
Buies was negatived. In view of these 
pronouncements it is clear that if the 
original contract between the parties was 
that tbo goods should be carried according 
to the maund rate it would not he open to 

(i) (1907) 29 All. 228 = 2 M.L.T. 42= (1907) A.W. 

N. 21 = 4 A.L.J. 80. 
f2) (1916) 14 A.L.J. 494 = 84 I.G. 104. 


the defendant company to alter that 
contract and charge according to the wagon 
rate. 

The learned Vakil for the applicants in 
rejoinder has urged that tbe defendant 
company did Dot admit that there was any 
such original contract, nor did they admit 
that the extra amount charged at the 
destination was based on an alteration of 
tbe rates. 

The plaintiff did not go into the witness- 
box nor did he produce any evidence. The 
railway company which presumably is in 
possession of the railway receipt aod the 
forwarding note has also withheld them. 
The evidence on the point therefore is very 
meagre. 

It is contended on behalf of the respond¬ 
ent that under Order 8, rule 5 if a matter 
is not denied specifically or denied by 
Decessary implication or if it is merely 
stated to be ‘ Dot admitted ’ in the written 
statement it should be taken to have been 
admitted. Reference is made to certain 
old English cases where pleadings were 
strictly construed, as the rules of pleadings 
in England are very stringent. One would 
have thought that where a matter is 
expressly stated to be " Dot admitted ”, it 
cannot be deemed to be admitted, for it is 
at least denied by implication. The 
punctuations in rule 5 however do appear 
to support the contention of the learned 
Vakil for tbe respondent, but I do not 
propose to go into this matter in any 
further detail, because there is a proviso 
to that rule whioh says that the court may 
in its discretion require aDy fact so 
admitted to be proved otherwise than by 
such admission. Under this proviso 
therefore eveD if there be an implied 
admission by the defendant tbe court can 
require evidence to prove it. 

Having read the pleadings I am of 
opinion that the question of there having 
been an express contract to carry the goods 
according to the maund rate has Dot been 
properly tried by the court below. If there 
really was such a contract then on the 
rulings referred to by me the defendant 
cannot charge wagon rate in lieu of maund 
rate. Od the other hand if there was do 
suoh contract at all and the railway com¬ 
pany had originally charged at the wagon 
rate but there was a miscalculation in the 
amount charged, then certainly it would be 
open to the railway company to recover 
the balance. 
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I therefore allow the application and 
setting aside the decree of the court below 
remand the case to that court for disposal 
according to law. The parties will be 
at liberty to produce fresh relevant evidence 
if they think necessary. As the whole 
trouble has been oaused by the vagueness 
in the defendant's pleading I direot that the 
parties should bear their own costs in 
this Court. The costs in the trial court 
should abide the event. 

Case remanded. 
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Daniels, j. 


Aziz Ahmad —Applicant. 

v. 

Buddhu Kalian and others —Opposite 
party. 


Criminal Revision No. 125 of 1923, 
decided on 12th April, 1923, from an 
order of Sessions Judge, Kumaun. 

Crim. Pro. Code, S. 522—Court of appeal or 
revision connoi make an order under. 

A Court o( appeal or revieion cannot compel the 
trial Court to pass an order under 8. 533 where the 
latter in the exeroise of its discretion, has deolined 
to do no. (89 Cal. 1050 and 14 P.R. (Cr.) 1919, 
&•}.) 

Sheo Dihal Sinha —for the Applicant. 

Peary Lai Banerji—iox the Opposite 
party. 


Daniels, J,:—This is an application i 
revision asking this Court to make, unde 
section 522 of the Code of Grimiue 
Procedure, an otder for the restoration c 
property, whioh the trial court has refuse 
to make. The discretion to pass or not t 
pass such an order is very clearly vested i 
the trial oourt by the section, which say 
that the oourt may pass Bach an order if i 
thinks fit. I kDow of no case in whioh 
oourt of appeal or revision has compelled 
court to pass suoh an order in a oaae i 
whioh, in the exercise of its discretion, i 
has deolined to do so. Indeed there is th 
authority of two High Courts, those c 
Calcutta and the Punjab, for the view tha 
a court of appaal or revision has no powa 

mtv, n° ?. his L Wa8 held by fche Caloufct 

iiigh Court m the case of Bhagabat Shah, 
V. Sadtgue Ost agar (l), and by the Punja! 


«) (UU) 89'Oil. 1050-16 O.W.N. 811. 
ur. uj. 608161,0.170, 


High Court in Muhammad Din v. The 
Croiun (2). Even if this Court in revision 
has power to pass the order applied for, 
there are no such exceptional circumstances 
in this case as would justify such action. I 
dismiss the application. 

Application dismissed. 

(2) (1919) 14 P.R. 1919 Cr. = 33 P.L R. 1919 = 20 
Cr. L.J. 80=1 P.W.R. 1919 Cr. = 48 I.C. 510. 
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Kanhaiya Lal, j. 

Bhagwan Das —Decree-holder-Appellant. 

Mt. Mahmud Bano —Objeotor-Respon- 
dent. 

E. S. A. No. 168 of 1923, decided on 
11th June, 1923, from the decree of the 
District Judge, Bulandshahr, dated 30th 
October, 1922. 

(a) Civ. Pro. Code , S . 47 and O. 52, r. 68— 
Objection by legal refresentative that he holds 
properly as Muiwalli to be tried under r. 58 and 
not under S. 47 . 

In pursuance of an exeoution proceeding institut¬ 
ed by the deoree-bolder against Mt. Mabmad 
Bano the widow and legal representative of 
the deceased judgment-debtor (or the realisation 
of the deoretal amount by tb9 attachment and 6ale 
of oertain property, three houses were attached as 
the property of the deceased judgment-debtor, 
Mt. Mahmud Bano filed an objection that she 
held the house iu question as a Mutwalli under 
a deed of endowment exeouted by her and her 
husband ; 

Held that the question is to be determined under 
O. 21, r. 59 and not under 8. 47, C.P.C. [P, 184, 
C. 1.] 

(b) Appeal—Second appeal lie* from lower 
appellate Court's decree , enterlaimng first appeal 
without jurisdiction. 

Where a Court of first appeal ontertained an 
appeal in a case in whioh no appeal lay to that 
Court a second appeal would lay to the High Court 
l*om the order or deoree passed in euoh an appeal, 
although no auoh objeotion was raised in the 
lower appellate Court. (13 All. 575 ; 12 A.LJ. 
1113 ; 46 Cal. 926, Foil) [P. 185, 0. 1.] 

S. N. Gupta —for the Appellant. 

N. C. Viash —for the Respondent. 

Judgment:—This appeal arises out of 
an exeoution proceeding instituted by the 
deoree-holder-appellaut against Musammat 
Mahmud Bano, the widow and legal repre¬ 
sentative of the deceased judgment-debtor, 
for the realisation of the decretal money by 
the attachment and sale of oertain property. 
In pursuance of his application three houses 
were attaohed as the property of the 
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deceased judgment-debtor. Musammat 
Mahmud Bano filed an objection that abo 
bold the bouses in question as a mutwalli 
under a deed of endowment executed by 
ber and her husband on the 7th of May 
1911. The court of first instance treated 
the objection as one under section 47 of the 
Civil Procedure Code and after examioing 
the evidence adduced in the case came to 
the conclusion that the deed of toakf in 
question had not been carried into effect 
and was not a geuuine transaction. It 
further held that Musammat Mahmud 
Bano was not in possession of the houses 
in dispute as a mutwalli but she was in 
possession as the heir of her husband. 
From that decision there was an appeal to 
the District Judge which was allowed 
without any question being raised or 
considered as to whether such an appeal 
was maintainable under section 47 of the 
Code of Civil Procedure. 

It is urged here on behalf of the decree- 
holder-appellant that no appeal lay to the 
District Judge because the capacity in which 
Musammat Mahmud Bano was claiming 
the release of the property in dispute from 
attachment was different from the capacity 
in which she had been inpleaded as a party 
to the execution proceeding. Order 21. rule 
58 of the Code deals with objections which 
involve the determination of the question 
whether the property attached is liable to 
suoh attachment or uot. A person who 
has been impleaded as a party to a decree 
or to an execution proceeding as the heir 
of a deceased debtor is a party to such 
decree or proceeding. If such a person 
claims to be in possession of the property 
attached Dot in his or ber own right or in 
his or ber right as a legal representative of 
the deceased judgment-debtor but claims to 
be so in possession in his or her capacity 
as a mutwalli of an endowment, the 
objection can be considered under Order 21, 
rule 60 of the Code; but subject to the 
result of a suit under Order 21, rule 63, the 
order passed thereon is conclusive. Section 
47 contemplates questions relating to the 
execution, discharge or satisfaction of a 
decree between the parties to a suit or their 
representatives. A person who claims 
certain property as a mutwalli of a trust is 
not a representative of judgment-debtor, 
though the author of the trust may have 
been the judgment-debtor himself, except 
where suoh trust is created after the suit 
or the deoree passed therein. 


In Nathmal Das v. Tajammul Husain (1) 
where a judgment-debtor upon the attach¬ 
ment of certain land in execution o? a decree 
passed against him personally by the 
Revenue Court instituted a suit for a 
declaration and establishment of his right 
to such land, not as his own property but 
as wakf, of which he claimed to be mutwalli 
or trustee, it wa3 held that inasmuch as 
plaintiff was not suing in his own right 
but in his capacity as custodian, trustee or 
manager of toe wakf property, he must be 
deemed to fill a character separate from 
that in which the decree in question was 
passed against him and section 244 of the 
old Code of Civil Procedure wa3 inappli¬ 
cable. 

In Ramnathan Chettiar v. Levvai 
Marakayar (2) it was similarly held that a 
person claiming certain property alleged to 
have been set apart for charitable purposes 
as a trustee puts forward a claim which 
cannot be determined in a subsequent pro¬ 
ceeding because the court has in such cases 
to look to the substance of the objection 
and not to the claim that is put forward by 
one person rather than another. A person 
claiming a property under a trust made by 
a third person is not a representative of a 
party to the suit any more than a person 
claiming the property as a personal 
property when the decree passed against 
him charges him with liability as a trustee 
or in a representative character. And it 
would make no difference if the trust was 
created by the judgment-debtor himself 
prior to the execution of the suit whioh 
result in such a decree. 

In Kartick Chandra GHose v. Ashutosh 
Dhara (3) an objection by a judgment- 
debtor or his representative to the attach¬ 
ment or sale of certain property on the 
ground that he held the same in trust for 
some third person or a charitable institution 
was similarly held to be exoluded from the 
operation of section 244 of the old Oode of 
Civil Procedure. 

It is urged on behalf of the judgment- 
debtor-reepondent that the real question 
for determination in the present case is 
whether certain property forms a part of 
the assets of the deoeased judgment-debtor. 
That is an aspect whioh presents itself in 


(1) (1884) 7 All. 36 = (1884) A.W.N. 318. 

(3) (1900) 33 Mad. 195 = 10 M.L.J. 64 (F.B.). 

(8) (1913) 39 Oal. 398 = 16 O.W.N, 36-14 0.L.J* 
495 = 13 I.C. 163 (F.B.). 
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every case in which an objection to the 
attachment of any property, whether it is 
made by a third person or by the legal 
representative of the deceased debtor. The 
capacity in which the claimant seeks to 
have the attachment removed, however, 
determines the remedy, which is further 
open to him, if the objection is decided 
against him, or if the objector claims the 
sa id property as a trustee for a third person 
or a charitable institution, the claimant is 
not really a judgment-debtor or his legal 
representative but he represents such third 
person or charitable institution. 

It is also urged that if no appeal lay to 
the Court below, no appeal would similarly 
lie here from the decree passed by that 
Court, but if the Court below assumed 
jurisdiction and passed a decree suoh a 
decree is as much open to a second appeal 
as a decree passed in a suit by a Court 
which has no jurisdiction to entertain that 
suit. 

In Jwala Prasad v. Salig Ram (4) 
which wa9 followed in Wilayat Husain 
v. Ram Lai (5) it was held that where a 
Couro of first appeal entertained an appeal 
in a case in which no appeal lay to that 
Court, a second appeal would lie to this 
Court from the order or decree passed in 
such an appeal. 

In Bandiram Mookerjee v. Poorna 
OhandraRoy (6) a similar view wae taken. 
It is true that the deoree-holder-appellant 
raised no such objection in the lower 
appellate Court, but where a question of 
jurisdiction is involved, he is not estopped 
from raising that objection here. 

The appeal is therefore allowed and the 
•order of the lower appellate Court is set 
aside and that of the Court of first instance 
restored with costs here and in the lower 
appellate Court. 

Appeal allowed. 

(4) (1891) IS All. 675 = (1891) A.W.N. 168. 

(6) (1914) 12 A.L J. 1113 = 25 I.O. 643. 

(6) (1918) 45 Cal. 926 = 27 O.L.J. 115 = 43 I.C. 758. 
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Eyvbs, j. 

Emperor —Petitioner. 


BAM JATAN 

Crim. Pro. Code , 8. 556-Magistrate being a 
witness to the identification proceedings is no 
ground for commitment . 

Where the Magistrate, who committed the 
acoused, was himself a Magistrate of the first class, 
but passed an order of commitment on the ground 
that he was a witness of the identification proceed¬ 
ings in the case: 

Held, that the proper course for him. was to 
have moved the District Magistrate (17 A.L.J. 
456, Foil.) [P. 185, C. 1J 

Referring Order I am afraid 
the order of commitment in this case 
is bad in law. The accused Ramjatac 
Ahir, an old man of 50, has been 
sent up on a charge under section 394 
of the Indian Penal Code. The case against 
him is that he robbed Musammat Sifcabjao, 
a prostitute by profession, on the evening 
of 7th December, 1922, after dark as after 
getting down from the Railway Station she 
was going to a village accompanied by one 
Gharbharan, aud after beating both of 
them carried away from her person a 
hansuli , a bali and an alwan. The oharge 
is one that was triable by a Magistrate of 
1st class, Presidency Magistrate or Court 
of Sessions. The learned Magistrate, 
Mr. B. V. Bhadkamkar, I.C.S., who 
committed the accused, is himself a 
Magistrate of the first class. In his order 
of commitment he says, “ Though the case 
is of a petty nature, I am committing 
aocused to the Sessions as I am myself a 
witness of the identification proceedings.” 
This is the only reason he gives for 
adopting that course. He does not say that 
the offence committed was one which, in 
his opinion, he oould not adequately punish. 
On the other hand, he regarded the orime 
" of a petty nature ” and as suoh within his 
competence to pass an adequate sentenoe. 
As the case was triable by the learned 
Magistrate, I think he should have 
proceeded under seotion 254, Criminal 
Procedure Code, which provides that in a 
case whioh he is competent to try, if a 
Magistrate thinks he oould adequately 
punish, he shall frame a oharge and 
proceed with the trial, and he should have 
committed to Sessions only in oase he 
considered that he oould not pass an 
adequate sentenoe which in this oase he 


v. 

Bam Jatan —Opposite Party. 

Criminal Reference No. 184 of 1923, 
decided on 29th March, 1923, made by 1st 
-Audi. Sessions Judge, Gorakhpur. 


evidently did not think. In any oase, he 
does nob express his opinion to that effect. 
If be felt that by reason of his being a 
witness in the oase ho should not himself 
try it the proper oourse for him, I think, 
was to have moved the District Magistrate 
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to transfer it to some other Magistrate, 
competent to try it and subordinate to him. 
The ruling in Emperor v. Bindeshri 
Goshain (1) seems to me in point and 
governs this case. I, therefore, refer the 
matter to the Hon'ble High Court with a 
recommendation that the commitment may 
be quashed.” 

Ryves, J.:—I agree with the reasons 
given by the learned Sessions Judge and 
quash the commitment to sessions. I send 
the case back to the District Magistrate of 
Gorakhpur, who will depute a Magistrate 
competent to try it other than Mr. Bhad- 
kamkar. Let the papers be returned. 

Commitment quashed . 

(1) (1919) 41 All. 454 = 17 A.L.J. 456 = 20 Cr. L.J. 
273 = 50 I.C. 161. 

1924 Allahabad 186 (1). 

Daniels, j. 

Sita Ram and others —Applicants. 

v. 

King-Emperor —Opposite Party. 

Crim. Rev. No. 224 of 1923, dated 
21st May 1923, from the order of Sessions 
Judge, Saharanpur, dated 29th November, 
1922. 

Public 0ambling Act, S. 0-Direct evidence of 
taking commission not necessary . 

It is not oeoessary lor ths police to givo direct 
evidence that the gambliog was being carried on 
for the profn of the beeper of the houGe. (20 A L.J. 
213, Dist.) 

A. P. Dube— for the Applicants. 

The Assistant Government Advocate — 
for the Crown. 

Judgment:—This is an application 
in revision against the conviction of the 
applicants under section 4 of the Gambling 
Act. The police made a raid on the house 
of oneSurja, as gaming was going on. The 
accused were found present and instru¬ 
ments of gaming were found. The warrant 
had been duly obtained, the presumption 
contained in section 6 of the Gambling Act 
therefore applied. It has been suggested on 
fcbe authority of the case of Lachchi Ram 
v. Emperor (1) that it was necessary for 
the police to give direct evidence that the 
gambling was being carried on for the profit 
of the keeper of the bouse. I have ex- 

(1) 1922 All. 61 = 20 A.L.J. 218-23 Cr. L.J. 196 = 
65 I.C. 852. 


amined that judgment and find that it 
contains no reference to section 6. Here 
the presumption contained in that section 
was clearly applicable and dispensed with 
the necessity of direct evidence that a 
commission was being taken by the keeper 
Ci the house. The revision accordingly 
fails and I dismiss it. 

Petition dismissed. 

1924 Allahabad 186 (2). 

Daniels, j. 

Chandu Lai —Applicant, 
v. 

The Crown —Opposite Party. 

Crim. Rev. No. 255 of 1923, decided on- 
24th July, 1923, from the order of the 
Sessions Judge, Saharanpur, dated 10th 
March, 1923. 

Evidence Act, S. 105—Penal Code , S. 84—Plea 
of insanity to be proved by the accused. 

Where the evidence as to the insanity of accused 
is conflicting, the acoueed should bo convioted as 
on him lies ibe burden of proving insanity whioh 
in tho c* c e of conflicting evidence cannot be said 
to be sufficiently discharged. 

S. A. Ryder —for the Applicant. 

The Assistant Government Advocate — 
for the Crown. 

Daniels, J.:—This a somewhat curious 
case. The applicant committed an assault 
on the wife of a Civil Surgeon and was 
sentenced to nine months’ rigorous impri¬ 
sonment. The defence of insanity was 
raised at the trial. The medical evidence 
regarding tho accused was conflicting. 
One doctor thought him insane, but on the 
other hand the Superintendent of the 
Bareilly Lunatic Asylum, under whose 
supervision he wa9 placed, reported and 
gave evidence that ho was not insane. 
Under these circumstances the learned 
Sessions Judge says that if the burden of 
proving affirmatively the man’s unsound¬ 
ness of mind had been on the prosecution 
he would say that it had Dot been 
discharged, but insanity being of a nature 
of a general exception which must be 
proved by tho accused, be was of opinion 
that the defence had failed to prove 
insanity. This is a correct statement of 
the law and in view of the evidence of the 
Superintendent of tlhe Lunatio Asylum I 
do not thiok that it can be challenged on 
the evidence. I may add that the oase 
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was again reported to Government by 
the Sessions Judge for such action as 
Government might take and Govern¬ 
ment has since returned the record stating 
that it is advised that the man is nor, 
insane. Under the circumstances I do 
not see my way to interfere with the 
order passed by the Court below. 

I accordingly dismiss the application. 

Revision rejected. 


1924 Allahabad 187. 

Daniels, j. 

Bakshi —Applicant, 
v. 

The Crown —Opposite Party. 

Grim. Kev. No. 316 of 1923, decided on 
13th July, 1923 against the order of the 
District Magistrate, Farrukbabad, dated 
the 21st May, 1923. 

Grim. Pro. Code , S. 195—Penal Code , 8. 182 — 
Sanction not yuccssary whtre false report ts made 
to the police though subsequently same complaint is 
also made to the Court. 

Where a false oharge is made to the police and 
not to a Court no sanction is required. The 
accused’s having subsequently made a complaint 
in Court is no b*r to the Court's proceeding with 
the trial of the offeoce under 6. 182,1.P.O., with¬ 
out sanction. (17 A.L.J. 32, Foil.) [P. 187, C. 2.] 

A. Dube —for the Applicant. 

The Asst. Govt. Advocate —for the 
Crown. 


Daniels, J.:—This is an application 
for revision of an order of the Distriot 
Magistrate directing the trial court to 
proceed with the trial of the accused under 
section 182, I.P.C. It appears that the 
applicant made a report to the police which 
was alleged to be false and sanction for his 
prosecution under section 182, I.P C., was 
duly granted. The applicant was put on his 
trial before a Magistrate of the second class. 
This Magistrate being of opinion that the 
evidence disclosed an offenoe under seotiou 
211,1.P.O., which he was incompetent to 
try submitted the proceedings to the Sub- 
Divisionai Officer under section 349, Cr.P.O. 
This officer framed a charge under eeo- 
ion 211 , I.P.0,, but after the hearing of 
the oase was complete came to the 
conclusion that he could not try the 
aooused on this oharge for want of previous 
“ hon b J fch a court. He therefore 

tSfe a J 0POrtfcO tbe Magistrate suggesting 
that the case should be referred to the 


High Court under section 435, Cr. P. C., 
with a view that the whole proceedings be 
quashed. The District Magistrate declined 
to make a reference holding that whether 
sanction to the charge under section 211, 
I.P.C., was required or not the accused 
could certainly be tried for an offence under 
section 182,1.P.C., for which he was origin¬ 
ally placed on trial and directed the 
trying Magistrate to proceed with the oase. 
Against this order the applicant has come 
in revision to this Court. 

Where a false charge is made to the 
Police and not to a Court a perusal of 
section 195, Cr. P. C., makes it dear that 
no sanction is required. The Calcutta 
High Court has however held in a series 
of cases of which it is sufficient to mention 
the case of Tayebulla v. Emperor (1) and 
Brown v. Ananda Lai Mullick (2) that 
where an accused person has gone od to 
prefer a complaint in court his accusation 
to the Police must bo held to have been 
made in relation to the proceedings in 
court subsequently instituted and that 
sanction is therefore necessary. A Bench 
of fchis Court in Emperor v. Bardwar Pal '3) 
was inclined to the same view. Now 
in this case the accused did subsequently 
make a complaint in oourt which was 
dismissed, though the present prosecution 
has not been based on that complaint but, 
as a perusal of the charge-sheet shows, on 
the original report made at the Police 
station on 1st September last. The 
present oase is however almost exactly 
covered by the decision in Mula v. 
Emperor (4). There also the aooused was 
obarged in the first instance under sec¬ 
tion 182, I.P.O., beforo a Magistrate of the 
second class. That Magistrate returned 
the record to the Distriot Magistrate on the 
ground that the aooused had committed an 
offence under section 211, I.P.C., which he 
was not authorised to try. The Distriot 
Magistrate, as in this oase, direoted the 
trial to proceed. This Court in revision 
upheld the order on the ground that the 
accused's having subsequently made a 
complaint in court was no bar to the 
oour t 'b proceeding with the trial of the 

(1) (1916) 43 Oal 1152 = 34 C.L J. 134-30 C.W.N. 

1266= 18 Or.L.J. 13 = 36 1.0. 845. 

(2) 11917) 44 Oal. 660 = 20 O.W.N. 1847=18 

, Cr.L.J, 25 = 35 O.L J. 69=36 I.O. 857. 

(8) (1912) 81 All 622-10 A.L.J. 61=13 Or.L.J, 

702 = 161.0. 610. 

(4) (1919) 17 A.L.J. 82=20 Cr.L.J. 114 = 49 I.O. 

98. 
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offeooe under section 182, I.P.C. It is 
interesting to note that the Judge who 
decided this case was one of the Judges who 
had previously decided the case of Emperor 
v. Eardwar Pal (3). In this oase the facts 
alleged by the proseoution, whether they 
amount to an offence under seotion 211, 
I.P.C., or not, undoubtedly constitute an 
offenoe under section 182, I P.C. It was 
in respect of this offence that the present 
trial was commenced. In my opinion no 
useful purpose would beserved by quashing 
the present proceedings and requiring the 
accused to be put on his trial afresh after 
all the evideuce has been recorded. 

There is one further objection which it 
is necessary to notice. The complaint 
which the accused filed in Court was reject¬ 
ed on a Police report without his being 
given an opportunity to produce bis wit¬ 
nesses. This is contrary to the rulings of 
this Court, but any objection on this score 
should have been taken at an earlier stage 
and not when the trial of the accused is 
practically concluded. 

For the above reasons I dismiss the 
present application. 

Revision rejected. 

1924 Allahabad 188. 

Daniels, j. 

Angnoo —Applicant, 
v. 

The Crown —Opposite party. 

Crim. Rev. No. 327 of 1923, decided on 
13th July, 1923, against the order of 
the Sessions Judge, Budaun, dated the 
12th May, 1923. 

U. P. Municipalities Act. S. 85 (2)— Striking 
work a/ter notice «J an offence. 

On 10th April ten sweepers 6ent a uotioe to 
the Municipal Board demanding an increase of 
pay. Having received no reply to this they on 
20th April sent a farther notice threatening to strike 
on l3t May unless their demands were granted. 
On 1st May they abandoned iheir work in accord¬ 
ance with the notioe. The Magistrate examined 
the Health Officer in the case of one of these and 
the latter stated that there was the danger of 
Cholera epidemio. 

.Held, that they were tightly convicted under 

8. 85 (1). [P. 188, C. a.] 

H. Cecil -for the Applicant. 

The Asst. Oovt. Advocate—tor the 

Crown. 

Daniels, J.These are ten applications 
in revision by ten sweepers who have been 


convicted under seotion 85 (1) of the 
U P. Municipalities Act and sentenced to 
two months’ rigorous imprisonment. That 
section renders a Municipal sweeper who 
resigns or abandons his employment 
without the permission of the Board liable 
to two months' imprisonment. The section 
is a very drastic one and requires to be 
very carefully worked. It was obviously 
enacted to meet the grave public danger 
which may arise from a sudden strike of 
sweepers in a town. In this case there is 
no question whatsoever that the action of 
the sweepers amounted to an offence under 
the section. It appears that on 10th 
April they had sent a notice to the Board 
demanding an increase of pay. Having 
received no reply to this they on 20ch 
April sent a further notice threatening to 
strike on 1st May unless their demands 
W6re granted. This notice appears to uave 
been sent by almost the entire staff of the 
sweepers of the Municipality On 1st May 
they abandoned their work in accordance 
with the notice. It appears that the matter 
was under the consideration of the Muni¬ 
cipal Board and no repiv had been given to 
their notice. The Magistrate thereupon 
sent for ten of the ring leaders and on 
their admitting the facts sentenced them 
by a summary trial as stated above. The 
procedure adopted was drastic and could 
only be justified by the extreme danger to 
the health of the town whioh would result 
if it was left unscavenged. The Magistrate 
has stated in his explanation that he 
examined the Health Officer in one case 
and the latter stated that there was danger 
of a cholera epidemic. It is said that the 
trial wa3 illegal hut having regard to the 
provisions of sections 242 and 243 of the 
Criminal Procedure Code I am not prepared 
to hold that this was the case. The 
judgment has also been attacked but it 
complies strictly with the provisions 
of section 263, Criminal Procedure Code. 

A plea has been taken on the ground of 
sentence. The accused are now on bail 
having already served more than a month 
and a half of their sentence. The danger 
which led to the proceedings has passed 
and in my opinion it is not necessary to 
send them back to jail to undergo the 
remainder of their sentence I accordingly 
reduce the sentence to the amount already 
undergone but in other respects dismiss the 
applications. 

Sentence reduced. Revisions rejected. 
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Walsh, j. 

Naim Mai—Petitioner, 
v. 

The Crown —Opposite party. 

Crim. Kev. No. 344 of 1923, deoided on 
15tb June, 1923, against the order of the 
Sessions Judge, Mainpuri, dated 7th 
April, 1923. 

Crim. Pro. Codr, S. 115-Order of restoration 
without notice to custodian and without enquiry as 
to fci* title <5 bad. 

Pour men were charged a long time ago with 
stealing 69 bags of mustard seed from the grain 
market, The thieves dealt with the seed by selling 
113 xnauDde ol it to the petitioner. Tbie transac¬ 
tion by the present petitioner took place at a 
considerable distance, i.e. 30 or 40 mileetfrom the 
scene of the orime. No obarge was made against 
them for receiving stolen property. Alter one trial 
of three of the thieves bad taken place in the year 
1921 and alter a second trial of the fourth thiel 
had taken plaoe in the midsummer 1922, on the 
17th of February, 1923, a first Class Magistrate 
issued an order atlachmg other property of the 
applioAnte as teourity or by way of satisfaction, for 
an assumed liability of the value of the grain 
wbioh they bad purchased two years before in the 
ordinary course of their business. 

Held, that the proceeding was absolutely unintel¬ 
ligible and had no reasonable basis. [P. 189, Cs. 1 
and 2]. 

J. M. Banerjee —for the Petitioner. 
Judgment:—This appears to be an 
outrageous proceeding lacking either in legal 
justification or common sense, so far as I 
can understand. From the somewhat 
scanty materials before me, it appears that 
four men were charged a long time ago 
with stealing 59 bags of mustard seed 
from the grain market. The thieves 
appear to have dealt with the seed by 
selling 113 maunds of it to the firm of the 
present petitioner. This transaction by 
the present petitioner's firm took place 
at a considerable distance, i.e., 30 or 40 
miles from the scene of the orime. No 
charge has been made against them for 
receiving, nor could any such obarge be 
reasonably made. They allege that they 
gave every faoility to the prosecution to 
traoe the acoused, showing the dealings 
^vhich the thieves bad had in the 
commodity, and produced their books 
to show that they themselves as purchasers 
ad dealt with the grain in the ordinary 
course of business. Under such circum¬ 
stances as these a Criminal Court ought to 
hesitate a long time before making an order 
for restitution even if the goods were still 
in esse. Where a question of bona fidts 


and of title by purchase, or otherwise, 
clearly arises, the duty of the Criminal 
Court i9 to leave the complainant to his 
remedy in the Civil.Court if he thinks he 
has one. But so far as I can gather from 
section 515 the jurisdiction of the Criminal 
Court is confined to an order at the con¬ 
clusion of the trial for the disposal of the 
property which has been stolen and which 
is before it in the criminal proceeding. It 
need not be in the possession of the court, 
but it mu9t be still capable of being ear¬ 
marked, and such an order can only be 
made at the conclusion of the trial and in 
the presence of the purchaser of the 
commodity who has a right to be heard. 
According to the allegation made before me, 
which derives corroboration from wbat the 
Sessions Judge has said in bis judgment 
dealing with an application which was sub¬ 
sequently made to bim, it appears that wbat 
has happened is this. After one trial of three 
of the thieves bad taken place in the year 
1921, and after a second trial of the 4tb 
thief had taken place in midsummer 1922, 
on the 17th of February, 1923, a first olass 
Magistrate issued an order attaohing other 
property of the applicants as security, or 
by way of satisfaction, for an assumed 
liability of the value of the grain which 
they bad purchased two years before in 
the ordinary course of their business, and 
it is alleged before me tbat moveable 
property of the applicants is now under 
attachment. But shortly the action of the 
Magistrate may bo summarised in this way 
that, it is equivalent, not merely to hearing 
and adjudicating, but also to issuing 
execution upon a judgment in a suit for 
damages in favour of somebody or another, 
who is not before him, against somebody 
else who bad no notice of the proceeding. 
Suoh a proceeding has no relation as far as 
I oan see to anything known to the law 
either in the Criminal or Civil Code, If ib 
is possible to give it a legal terminology ib 
would appear that the order of attachment 
is equivalent to an order of an execution 
court executing a deoree for Rs. 855-8-3 as 
damages for a oause of aotion whioh I am 
unable to specify against a person who has 
never been sued and who was not even 
before the oourt. If it be the fact that 
the order wa9 made ^ix months after 
the last trial that is sufficient to 
oondemn it, but apart from that the 
proceeding seems to be absolutely unin tel* 
ligible and to have no reasonable basis. 1 
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am quite unable to understand what 
the Magistrate thought he was doing. The 
Sessions Judge himself was obviously in a 
• in applying any legal phraseology 
to the proceeding, and he resorted to the 
convenient colloquali3m in saying that the 
original owners of the mustard seed 
"wanted their mustard back.” I have no 
doubt they did, but most people whose 
property is stolen want it back, or its price. 
That does not give a oause of action, and 
certainly does not give, jurisdiction under 
this section. I have taken the unusual 
course of dealing with the matter summa¬ 
rily because the petition, which ought to 
have been supported by an affidavit, appears 
to state facts whioh are unoontradicted, 
and which are corroborated by the 
Sessions Judge’s judgment. I am not 
surprised that the Sessions Judge felt 
himself incompetent to deal with the 
proceeding and got out of the difficulty by 
denying himself jurisdiction to interfere 
with an order, which had no jurisdiction 
in its inception. I am willing to listen 
to any representation which the District 
Magistrate chooses to make to me, or the 
Magistrate who made this order, if they 
find it worthwhile to pursue this matter 
any further. No harm can be done by 
quashing the whole proceeding forthwith, 
because if this application is based upon 
any misrepresentation of fact, I can set 
aside this order and revive the attachment, 
aDd if the Magistrate is right in thinking 
that he can make this order at any time 
after the trial, there is no reason why on 
giving notice to the applicants be should 
not try and make another, though I do not 
suggest that he should do so. A copy of 
this order must be sent to the District 
Magistrate of Agra with a direction that 
no further proceedings of any kind in 
relation to this attachment bo permitted, 
and I direct that such property as has been 
attached be released from attachment. A 
further copy must be sent to the District 
Magistrate of Mainpuri and I suggost to 
him that he should call upon the first class 
Magistrate who made this order to explain 
himself. If either of these gentlemen wish 
to submit any explanation to this Court, 
it may be sent to me and I will deal with 
it in due course, but I do not require this 
to be done because I think the whole 
proceeding was illegal and the less I hear 
of it the better. 


1924 Allahabad 190. 

SULAIMAN, J. 

Sarju Prasad —Applicant, 
v. 

The Crown —Opposite party. 

Crim. Rev. No. 352 of 1923, decided on 
8th August, 1923, from the order of the 
District Magistrate, Cawnpore, dated 7th 
April, 1923. 

Crim. Pro Code. S. 4 (ii)—Report by a Subor- 
dinate Magistrate to his suuerior, stating fa Is and 
his opinion thereon, is a complaint. 

While a criminal case was pending before 
Mr. Christie, a Magistrate, an agreement was 
signed by Sarju Prasad undertaking 10 pay 
Rs. 4,000 to the complainant in case the criminal 
case was withdrawn. This agreement wa9 filed by 
tho oomplainant. Liter on it was discovered that 
one word amanal in tho document had beon cut out 
and it purports to hive b6on initialled. In a 
separate enquiry Mr. Christie recorded some 
evidence and (hen in a long report submitted the 
facts to the District Magistrate. He referred to the 
verbal report which he had made to that officer 
previously and after setting forth all the fact9 in 
detail expressed bis opinion that he was certain 
that the alteration was made after the document 
was filed in Court and that 8itju Prasad had not 
only committed perjury but had committed an 
offence under 8. 477, Penal Code. He, however, 
made uo order under 8. 476 Ou receipt of this 
report the District Magistrate passed the order 
under whioh ho directed the prosecution of 8arju 
Prasad cn two alternative charges under 8. 193 and 
directed that tho case should go to a Subordinate 
Magistrate for disposal. 

Held that the report of Mr. Christie cannot in 
any sense be treated as an order under 8. 476, 
Cr. P. C., but the report falls within the definition 
of oomplaint as given in S. 4 (h) and bis order 
therefore cannot be said to have been passed 
without any jurisdiction. (26 All. 514, Ref.) 
[P. 191. C. 1 and 9]. 

G. TP. Dillon—lor the Applicant. 

The Asst. Govt. Advocate —for the Crown. 

Sulaiman, J.:—This is an application 
for revision from an order of the Distriot 
Magistrate of Cawnpore, dated the 7th of 
April, 1923. Th9 point urged against it is 
that this order was passed without jurisdic¬ 
tion and is liable to be set aside. 

It is not necessary to go into the pre¬ 
vious history of the litigation, and it is 
sufficient to say that while a criminal 
case was ponding before Mr. Christie f 
having beon brought by Gauri Charan 
Misir against Sbanker Prasad, an agree¬ 
ment was signed by Sariu Prasad (the 
present applicant) undertaking to pay 
Rs. 4,000 to the complainant in case the 
oriminaloase was withdrawn. This agree¬ 
ment was filed by Gauri Oharan Misir. 


Revision accepted. 
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Later od is was discovered that one 
word “ amanat ” in the document had been 
cut out aod it purports to have boen 
initialled. The offence being a non- 
compoundable one there was of course do 
compromise but ultimately the accused 
was acquitted. 

In a separate enquiry Mr. Christie 
recorded some evidence, and then in a 
long report, dated the 18th of March, 
1923, submitted the facts of the case to 
the Distriot Magistrate. He begins his 
report by referring to the verbal report 
which he had made to that officer pre¬ 
viously, and after setting forth all the 
facts in detail, expressed bis opinion that 
he was certain that the alteration was 
made after the document was filed in 
court, and that Sarju Prasad had Dot only 
committed perjury but had committed an 
offenoe punishable under section 477 of 
the Indian Penal Code. Ha however 
made no order under section 476 directing 
the prosecution of Sarju Prasad. 

On receipt of this report the Distriot 
Magistrate passed the order which is 
questioned in this revision. Under this 
order he directed the prosecution of Sarju 
Prasad on two alternative charges under 
seotion 193 and diraated that the case 
should go to Khan Bahadur Maulvi 
Muhammad Abdul Hamid Khan for dis¬ 
posal. 

On behalf of the applioant it is contend¬ 
ed that the report of Mr. Christie does 
not amount to an order under section 476 
of the Code of Criminal Procedure, and 
that the District Magistrate had no juris¬ 
diction whatsoever to pass any suob order. 
On this hypothesis it is urged that the 
applioant cannot bo prosecuted. 

There can be no doubt that the report 
of Mr. Christie oannot in any sense be 
treated as an order under section 476 of 
the Code of Criminal Procedure; but 
at the same time inasmuch as it gives all 
the faots of the case and mentions that in 
the opinion of Mr. Christie. Sarju Prasad 
had been guilty of offenoes under 
sections 193 and 477, and inasmuch 
as these facts were submitted to tbe 
JJiatnot Magistrate, who had jurisdiction 

of auoh offenC0S - 't ia 
the report falls within the 
? ef * ,t,0 ° °! complaint" as given in 

?■ J Vr In this vi0W ° f fcho matt0r 

J comnl ‘ 0 hafl bef0re 

a complaint made by Mr. Christie. Under 


section 190 (a) of the Code of Criminal 
Procedure, he had power to take cogni¬ 
zance of these offences, and under sec¬ 
tion 192 (1) he could transfer the case for 
trial to another Magistrate subordinate 
to him. Whatever the intention of the 
Distriot Magistrate might have been in 
substance, his order amounts to taking 
cognizance of the two offences and the 
sending of the case to a Magistrate 
appointed by him to try it. This 
order therefore cannot be said to have 
been passed without any jurisdiction. 
So long as there is either the previous 
sanction or complaint of the court in, or 
in relation to, any proceedings in which 
court the offence under seotion 193 of the 
Indian Penal Code has been committed, 
the provisions of section 195 (1) (ft) of the 
Code of Criminal Procedure are fully 
complied with. 

The first alleged offence is that Sarju 
Prasad in his statement, dated the 23rd of 
October, 1922, before Mr. Christie, had 
stated that the word " amanat ” had been 
erased by him before the document was 
put in Court. If this statement is proved 
to be false, there can be no doubt that the 
applicant would be guilty of an offenoe 
under section 193 of the Indian Penal 
Code. The second alleged false statement 
is that he has made a false entry in tbe 
said dooumeot with a view to its appearing 
in a judicial proceeding and caused an 
erroneous opinion to be formed by the 
Magistrate in his judioial proceeding, that 
is, has fabricated false evidence. It will 
be for the trying Magistrate to see whether, 
even if the first obarge is proved, it is 
sufficiently established that the applicant 
did make the false entry in the dooumeot 
with a view to its appearing in a judioial 
procoeiiug. It is to be noted that be was 
no party to the proceedings in wbioh this 
document was filed and it may be that 
some other person interested was responsi¬ 
ble for the alteration. 

In conclusion I may say that the case 
is very much similar to the case reported 
in 26 All. 514. 

In the view whioh I have expressed 
this application must be dismissed. It is 
accordingly rejected. 

Revision rejected . 
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Sulaiman, j. 

Bharos Ahir —Applicant, 
v. 

The Crown —Opposite party. 

Crim. Rev. No. 367 of 1923, deoided on 
16th August, 1923, from the order of the 
Addl. Sessions Judge, Jaunpore, dated 
19th May, 1923. 

Penal Code. S. ill—Mere discovert/ of stolen 
article in a roofless room of accused's house does 
not render him guilty. 

A burglary was committed in tbe bouse of ODe 
Mabaraji and she made a report tbe next morning 
giving a list of articles including wearing apparel. 
Among the articles she mentioned was a dhoti 
said to have had a tear in tbe border. A few 
days after the polios searched the accused’s bouse 
and in tbe presence of two 6earoh witnesses a 
dhoti was found hanging on a peg in a roofless 
room. This room contained some other articles 
of household besides tbe dhoti . In front of this 
room there was another room covered by a roof 
and then there was a thatched portion of the house 
in which the accused, bis wife and children lived. 
Mt. Maharaji and her son both recognised tbe 
dhoti as belonging to them. 

Held that an accused person cannot be convicted 
under 8. 411 merely on showing that he was in 
possession of certain property and failed to aocount 
for its possession. The prosecution must prove both 
that the property was stolen and that the accused 
received it or retained it dishonestly. But under 
certain oiroumstances a Court is entitled to draw 
presumption under 8. 114 of the Evidence Aot 
from the fact of possession. In the present case 
however there is no necessary ioferenoe that the 
aocused bad knowledge that the dhoti was oon- 
cealed in the room attached to this bouse. (6 All. 
224, Ref.) [P. 193, C. 1.] 

M. Ahmad —for the Applicant. 

The Govt. Advocate—iox the Crown. 

Sulaiman J. :—This is a criminal revi¬ 
sion from a conviction under section 411 
of the Indian Penal Code. On the 23rd of 
April, 1923, a burglary was committed in 
the house of one Musammat Maharaji, and 
she made a report the next morning, giving 
a list of articles including wearing apparel. 
It is important to note that among the 
articles she mentioned was a dhoti said to 
have had a tear in the border. A few days 
after that the police searched the accused’s 
house and, it is said, in the presence of 
two search witnesses, only one of whom 
has been examined in this oase, a dhoti 
was found hanging on a peg in a room 
wbioh has no roof over it. This room 
contained some other articles of house¬ 
hold besides the dhoti. In front of this 


room there is another room, which is s 
covered by a roof, and then there is a 
thatohed portion of the house in which 
the aocu9ed, his wife and children live. 

Musammat Maharaji and her son both 
recognised the dhoti as belonging to them, 
and the accused has been convicted under 
section 411 of receiving or retaining stolen 
property. 

The defence put forward on behalf of the 
accused was that some 5 or 6 years before 
tbe alleged occurrence, he had filed a 
complaint for bribery against a local police- 
officer and that therefore the police had a 
grudge against him. It was further sug¬ 
gested on his behalf that inasmuch as this- 
room had no roof over it, it was very easy 
for any one to plant the dhoti in it. 

Both the courts below accepted the 
evidence of Musammat Maharaji and her 
son to the effect that the dhoti discovered 
in the accused's house was the one which 
had been stolen from her house. 

In revision I am bound to accept this 
finding as final. Although the dhoti was 
an artiole of common use. nevertheless as 
it had a tear in tbe border, which was a 
good identifying mark, I am unable to say 
that the finding of the courts below as to. 
tbe identity of this dhoti was in any way 
unjustified. 

The question still remains whether these 
faots are sufficient for the conviction of 
tbe applicant. 

Seotion 411 of the Indian Penal Code 
makes dishonestly receiving or retaining 
any stolen property, knowing or having 
belief that the same was stolen property, 
punishable. Of course it is obvious that 
there is a distinction between receiving and 
retaining it, and merely being in construc¬ 
tive possession of it. It wa9 pointed out 
by Oldfield, J., in the case of 6 All. 224, 
that an acoused person cannot be convict¬ 
ed under seotion 411 merely on showing 
that he wa9 in possession of certain pro¬ 
perty and failed to aocount for its posses¬ 
sion. The prosecution must prove both 
that the property was stolen and that the 
acoused received it or retained it dis¬ 
honestly. At the same time it is to be* 
borne in mind that under certain circum¬ 
stances a Court is entitled to draw a 
presumption under section 114 of the 
Evidence Aot from the faot of possession. 
If the possession of an article is proved 
the court may presume that the person 
in possession of the stolen goods soon. 
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after the theft ia either guilty of theft 
or of receiving the goods knowing them to 
be stolen, unless he can account for his 
possession, vide illustration (a). The ques¬ 
tion then remains whether the circum¬ 
stances of this case are such that it is 
justifiable to draw the presumption of the 
guilt of the accused under section 114 
from the mere fact that the dhoti was 
found in hi9 house. The room in which 
this dhoti was found is not one in which 
the acoused habitually sleeps. He is not 
the only occupant of the house ; there are 
his wife and ohildren who also live in it. 
The dhoti is a “ zanana " one which would 
ordinarily be worn by a woman. There is 
no evidence to show that the accused was 
ever seen in possession of the dhoti. It is 
true that be is the master of the house, 
and in that way he may be said to be in 
constructive possession of everything in the 
house. But in order to infer a guilty inten¬ 
tion from the mere fact of constructive pos¬ 
session, it is necessary to show something 
more which would justify a court in infer¬ 
ring that he had knowledge of its existence 
in the house. For instance if the articles 
were in a place which is constantly used by 
the accused, and being in such a place 
could not have been overlooked by him, the 
inference would be justified. Or from its 
bulk or other oiroumstanoeslike the looking 
up of it by him in a box, the court may 
presume that the accused bad knowledge 
that the article was in the house. In the 
present oase however I find it impossible 
to say that there is a necessary inference 
that the acoused had knowledge that the 
dhoti was ooncealed in the room attached 
to his house. There is no other evidence 
against him but the fact that the artiole 
was discovered in his house. This there¬ 
fore leaves a reasonable doubt in my mind 
that the aooused himself might not have 
been the person who aotually rooeived this 
ie necessary to suggest who else 
might have been the person concerned, 
ihere is a possibility that any one of the 
other occupants might have reoeived it and 
retained it. I therefore feel bound to give 

*uL a T Bed fc , h0 banefib of the doubt - I 

auow this application, sot aside the convio- 

dSecb feUf'K 116 ! 1108 , pa88ed on him - and 
uireob that he be released. 

■Revision accepted. 
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Sulaiman, j. 

Wali Muhammad —Applicant 

v. 

King-Emperor —Opposite Party. 

Crim. Rev. No. 368 of 1923, decided on 
17th September, 1923, from the order of 
the Addl. Sessions Judge, Sbaranpur, dated 
2nd July, 1923. 

(a) Evidence Act, S. 17—Vague admission 
is no admission. 

Id answer to the qaestioD put to the accused as 
to whether three packets of oooaioe were recovered 
from him he replied that three packets were reoo« 
vered from him, bat be went on to say that they 
were handed to him by a man named Baba and 
that the acoused did not know what these packets 
actually contained. TP, 194, 0. 1.] 

Held that his statement does not amount to 
an admission that be bad cooaine in his posses¬ 
sion* 

(b) Crim. Pro . Code , S. 510—Report of chemical 
examiner cannot be admitted in appeal for the 
first lime especially when it is not formally 
tendered in evidence. 

Under S. 510 any dooument purporting to be a 
report under the hand of a ohemioal examines 
upon any matter duly submitted to him for exa¬ 
mination and report may be used as evidenoe in 
any enquiry, trial or other proceeding. This 
however does not imply that without tendering it 
in evidence it oan be made use of for the first time 
in appeal. It is a pieoe of evidenoe that does not 
require any formal proof but at the same time it 
must be tendered as evidenoe and usod as such bo 
that the aooused may have a chance of question¬ 
ing it. [P. 194, 0. 9.] 

M. Ahmad and H . Kapur—tor the 
Applioanb. 

The Assistant Government Advocate— for 
the Crown. 

Sulaiman, J. : — This is a criminal revi¬ 
sion from an appellate order, oonvioting the 
aooused under section 60 (a) of the Excise 
Act for being in possession of cocaine. 

The prosecution oase was that the 
acoused was oaught red handed by a 
constable while he was buying betals and 
three packets of cocaine were recovered 
from him. A number of witnesses were 
produced to prove that three packets were 
recovered from the aooused by the con¬ 
stable. That evidenoe was believed by the 
learned Magistrate. It now appears that 
some packets, alleged to have been those 
whioh were recovered from the aooused, 
were sent on to the Chemical Examiner 
who sent report to the effect that they 
contained oooaine. This report however 
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was never formally tendered in evidence 
at the trial, nor doe3 it appear from 
the record of the trial Magistrate’s 
Court, that this report was used as 
evidenoe in the proceedings. No copy 
of it was ever placed on the record 
of this case. In the judgment the learned 
Magistrate did not even refer to it, but 
based his finding that the packets contained 
cocaine, on the ground that the acoused 
himself admits that be had cocaine in his 
possession. A reference to the statement 
of the accused, recorded in the vernacular 
under section 364 of the Code of Criminal 
Procedure, shows that the Magistrate's 
remarks is not accurate. In answer to the 
question put to him as to whether the 
three packets of cooaine were recovered 
from him. he replied that three packets were 
recovered from him, but he went on to 
say that they were handed to him by a 
man named Babu and that the accused 
did not know what these packets actually 
contained. His statement should not 
therefore have been used as an admis¬ 
sion that he bad cocaine in hi3 possession. 
Unfortunately, the prosecution did not 
take care to sse that the report was 
formally tendered in evidence, nor did the 
Magistrate take the trouble to have it 
brought on the record. In the absenoe of 
that report it is impossible to say that the 
powder in the packets was necessarily 
cocaine. There is apparently no other 
evidence to show that any one tasted it or 
that any one was satisfied that these 
packets contained nothing bus cocaine. 

The accused however was convicted, and 
an appeal was preferred to the court below. 
Arguments were heard on the 29th of June, 
1923, when it was pressed on his behalf 
that there was no evidenoe on the record 
to show that the packets did contain 
cocaine. On the 2nd of July the learned 
Additional Sessions Judge ordered the 
Government Pleader to produce the report 
of the Chemical Examiner. A report was 
sent for, which was on the reoord of 
another proceeding to which the accused 
was no party. After a perusal of this 
report, and apparently without any further 
argument, and without any formal order 
admitting this additional evidence, the 
learned Additional Sessions Judge dis¬ 
missed the appeal holding that the report 
on the file of the other record conclusively 
established that the packets contained 
cocaine. 


I am of opinion that this additional 
evidence ought not to have been perused in 
appeal unless the provisions of section 428 
of the Code of Criminal Procedure were 
complied with. No reasons were recorded, 
and no formal order admitting it was 
passed. It was treated a9 if it were 
a piece of evidence already on the record. 
Under section 510 of the Code of Criminal 
Procedure any dooument purporting to be 
a report under the hand of a Chemical 
Examiner upon any matter duly submitted 
to him for examination and report may be 
used as evidence in any enquiry, trial or 
other proceeding. This however doesnot 
imply that without tendering it in evidence 
it can be made use of for the first time in 
appeal. It i3 a piece of evidence that does 
not require any formal proof, but at the 
same time it must be tendered as evidence 
and used as such, so that the accused may 
have a chance of questioning the identity 
of the packets. I am satisfied that this was 
not done in the present case. In failure 
of the report having been formally brought 
on the record, there is really no satisfactory 
evidence to show that the powder contained 
in these packets was cocaine. 

The case must therefore fall to the 
ground. I set aside the order convicting 
the accused and acquit him of the oharge. 
He is already on bail. The bail bond 
will be cancelled. 

Revision allowed. 


1924 Allahabad 194. 

Walsh, j. 

Lallu Ram —Applicant 
v. 

The Crown —Opposite party. 

Cr. Ref. No. 379 of 1923, decided on 19th 
July, 1923, from the Sessions Judge of 
Ghazipur, dated 9th July, 1923. 

Penal Code, S. 1—Nuisance—Public Nuisance 
—Annoyance even to one person is sufficient. 

It is necessary in order to establish a charge of 
committing a nuisanoe in a public plaoe to the 
annoyance of residents or passongers in the looality, 
to prove that somebody was annoyed. Annoyanoe 
to one person is sufficient. If a publio servant, 
likely a municipal employee whose duty it is to 
look alter the oleanliness of the streets sees any¬ 
body easing himself in a publio plaoe or street he 
is not unlikely to be annoyed. [P. 195, C. 1-] 

K. Varma —for the Applicant. 

Walsh, J.:—This case has been referred 
to the High Court really for the deoifliou 
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of the question whether it is nece33ary in 
order to establish a oharge of committing 
a nuisance in a publio place to the annoy¬ 
ance of residents or passengers in the 
looality, to prove that somebody was 
annoyed. The Act certainly says so, and 
I do not see how anybody can seriously 
doubt it. But annoyance to one person 
is sufficient, and even annoyance itself is 
a question of degree, and if a publio 
servant, like a Municipal employee whose 
duty it is to look after the oleanliness of 
the streets sees anybody easing himself in 
a public place or street, he is not unlikely 
to be annoyed. When you come to think 
of it, it is his business to be annoyed. 
He ought to be annoyed. A person try¬ 
ing to keep the streets clean who sees 
anybody easing himself, would be very 
wrong if he was not annoyed. In fact his 
employers would have every right to be 
annoyed with him, if he was not and 
therefore if he reports it in his offioial 
capacity and gives evidence of the act, it is 
a reasonable inference to draw that he was 
annoyed. Whether the jamadar in this 
particular instanoe attempted to define and 
put into preoise language the degree of 
annoyance whioh he felt, doss not appear, 
beoause the oa3e was summarily tried. 
But it is reasonable to suppose that he was 
very muoh annoyed, and that if he was 
pressed on the question he would have said 
so. It turns out that between the offender 
and the jemadar there bas bean a terrible 
feud about the refusal to sell cloth on 
credit, and the jamadar according to the 
defenoe, harboured feelings of anger and 
indignation towards the offender. When 
one comes to pioture the scene, if it is 
correct that in the oourse of his patrolling 
the streets in the interests of health and 
oleanliness this jamadar, armed with the 
authority of the law, saw this individual, 
against whom he had this grudge, commit¬ 
ting an aot of nature in one of the very 
plaoes which was calculated to injure the 
publio interest whioh the jamadar had to 
look after, one can imagine that his annoy¬ 
ance was very great indeed. It has not 
been found to be fictitious annoyauoe or 
mala fide, but the Magistrate has found 

assume ha8 b99D provad - 1 muafc 

assume that he meant what he said and 

suffioi'entlv 9 that fcba iamaiar was 

1 aerea with the 

Se buh ft 0 M the mafcber i0 o£ im P° r - 

anoe, but it seems to me to have been 


hardly worthwhile referring it to the High 
Court, because, although every one must 
agree with the Sessions Judge chat an ordi¬ 
nary person would consider the act objec¬ 
tionable, it is impossible to say, when the 
section requires the act to be one done to 
the annoyance of the public, that annoyance 
must not be proved. But it is sufficient 
if one person is annoyed, and as the 
aot complained of can hardly be proved 
except by some person who comes 
forward to oomplain, the annoyance is 
almost necessarily involved in the 
complaint. It therefore comes to this, that 
all that is required i3 that the act was done 
in suoh a way as to annoy a person who 
oomplained of it. The proceeding in the 
court below before the Sessions Judge was 
revision, and I am not at liberty to oonsider 
any point really except that referred to me. 
Mr. Kamlakant Varma has also contended 
that a drain by the side of the road does 
not oome within the description contained 
in the Aot of an open place. That is & 
question of faot. It was not raised in the 
court below, and presumably a drain by 
the side of the road is not only in an open 
plaoe but in a thoroughfare, whioh is suffi¬ 
cient. It would appear that there must 
have been an open place to enable the 
Jamadar to see the offenoe. I merely 
therefore hold that the oooviotion was one 
according to law, and I direot the record 
to be returned to the Sassions Judge. 

Conviction upheld. 
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Mahomed Ismail —Applicant 


w m 

The Crown —Opposite party. 

Cr Rev.No.3S2 of 1923, decided on 
loth August, 1923. against the order of the 
Sessions Judge, Agra, dated 26th June, 


V®* 8 107 -The accused must ham 

„ ) 9 ^iofonegang to justify joint trisl-In 
a joint trial evident* against each accused mwi be 
considered separately , 

Thate is no direot prohibition against trying a 
numbar of psrsonB under 8. 107 jointly. Bat 
" n ejs , 1 ‘ 11 apparent that tho various parsons 
against whom proceedings are taken form a gang 
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if by any chance such a proceeding is conducted 
jointly, it is essential that the case of each accused 
should be considered separately and individually. 
(20 A. 881, Foil.) 

When an objection as to the impropriety of the 
joint proceeding was taken in the first Court and 
when the evidence has not been taken separately 
against each accused but has been lumped together 
and when it is impossible to discover from the 
judgments of the trial and appellate Courts how 
much of the evidence wa9 believed and bow much 
rejected. 

Held, that the accused has been gravely 
prejudiced by the proceeding taken against him in 
conjunction with other accused persons. [P. 197, 
C. 1.] 

M. A. Aziz —for tbe Applicant. 

Government Advocate —for the Crown. 

Sulaiman. J.:—This is an application 
on behalf of Muhammad Ismail from an 
order passed against him under section 110 
of tbe Code of Criminal Procedure. 

Proceedings were taken against the appli¬ 
cant along with three other persons under 
tbe above section by means of a police 
report. So far as tbe police report is con¬ 
cerned it is conceded that there was no 
suggestion whatever in it which would 
show that all tbe persons against whom 
tbe proceedings were started were members 
of a pang. It also does appear from the 
judgment of tbe learned Magistrate that an 
objection was raised on behalf of the 
accused as to the impropriety, not to say 
illegality, of a joint trial. 

The learned Magistrate in his judgment 
observed that, although it was true that 
Ismail was net specifically named in the 
initial report, and that the police report is 
silent on the point of the accused belonging 
to a gang, be thought that inasmuch as the 
evidence bad been led on behalf of tbe 
prosecution that tbe four accused were 
members of a pang, the objection could not 
be taken at that stave. He came to the 
conclusion that the accused along with the 
other persons should be bound over. This 
order was affirmed on appeal. 

Tbe judgments of the trying Magistrate 
as well as that of the appellate Court have 
been read over to me, and I have perused 
them carefully. I regret to say that it is 
impossible to discover from either of the 
judgments what tbe exact case against the 
applicant was, that is to say, what was the 
purport of the evidence given against him 
specifically by the prosecution witnesses. 

I lt is true that in the Criminal Procedure 
Code there is no direct prohibition against 
trying a number of persons under sec¬ 


tion 107 jointly. But at the same time 
the propriety of such a proceeding is 
obvious. Unless it is apparent that the 
various persons against whom proceedings 
were taken form a gang, it is highly unfair 
and unjust that they should be proceeded 
against jointly. The effeot of such a 
proceeding is that it is unnecessarily pro¬ 
tracted and the parties thereby prejudiced. 
Furthermore if by any chance such a 
proceeding is conducted jointly, it is 
essential that tbe case of each accused 
should- be considered separately and 
individually. As observed by Walsh, J., 
in the case reported in 20 All. 881 such 
proceedings should be confined to eaoh 
person alone unless the case was that he 
was a confederate or partner with other 
persons to whom all tbe evidence is equally 
applicable. 

The mere fact of there having been a 
joint proceeding would not have induced 
me to interfere in this case if I were not 
satisfied that there has been a consequent 
failure of justice. 

The learned Assistant Government Advo¬ 
cate concedes that by reading the judgments 
of the two Courts it is impossible for him 
even to sift the evidence against tbe acoused 
and point out what is the prosecution case 
as against him. The learned Magistrate 
remarked in bis judgment that 19 witnesses 
were examined for tbe prosecution. Out 
of these be only named five. He went on 
to add that all these witnesses unanimously 
declared that the accused were of one gang. 
This statement is certainly not accurate. 
I have had the statements of Lala Har 
Prasad, Tbakur Prithi Singh and Syed Ali 
Husain, the first three witnesses named by 
him, read over to me, and they do not say 
that the accused are members of gang. 
Fakir Cband, another witness named, does 
say so. The learned Magistrate however 
did not consider the case against eaoh of 
the acoused separately. By a perusal of hie 
judgment one is led to imagine that all the 
witnesses necessarily deposed against all 
the accused in respect of all the offences of 
which they were charged. This obviously 

was not so. _ . 

Tbe learned Sessions Judge in appeal 
has fallen into the same error. He 
remarked that “ the accused, or some of 
them, have been suspected in connection 
with the following crimes whioh took place 
recently”. This is followed by a list of the 
offences. But it is impossible to disoover 
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which of ths offenoes in that list are 
attributable to the accused or are those in 
which the applicant was suspected. The 
evidence for the proseoution has been 
lumped together, and no discrimination 
has been made as regards the different 
accused persons. I have had the statement 
of three police officers read to me and from 
their statements which are mentioned in 
the lower appellate Court’s judgment, it 
appears that so far as the present applicant 
was concerned there had never been any 
search of his house—he had nofr been 
suspected on any specific occasion, other 
than the kidnapping of the Musammat 
Janmata or Musammat Jamo. In fact one 
Police officer, Ali Hasan, says that he did 
not know anything against the accused. 
As to the oase of Musammat Janmati, it 
appears that she had been kidnapped and 
disappeared. It was suspeoted that her 
ornaments were stolen and that she had 
been done away with. The applicant Ismail 
was suspeoted in that action and was in 
jail but ultimately as there was no sufficient 
evidence against him he was discharged. 
On the very day when he came out of jail 
he was arrested under section 110 of the 
Code of Criminal Procedure. This is the 
only instance in which suspicion fell on 
him as mentioned by the Police officers. 
There are of course general statements of 
hiB being a man of bad character and 
certain suspicions, whioh are not speoificin 
their nature. In a oase of this kind when 
an objection as to the impropriety of the 
joint proceeding was taken in the first 
court, and when the evidence has not been 
taken separately against each aooused, 
bub has been lumped together, and when 
it is impossible to discover from the 
judgments of either oourts how much of 
•the evidence was believed and how muah 
rejected, I am bound to hold that the 
aooused has been gravely prejudiced by 
the proceeding taken against him in 
conjunction with the other accused 
Persona. 

I accordingly allow this application, 
set aside the order under section 110 passed 

C w • ana ° an “ e ' lho >MDrity 

Revision allowed . 
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SULAIMAN, J. 

Habibul Razak —Applicant 
v. 

King-Emperor —Opposite party. 

Cr. Rev. No. 388 of 1923, decided on 
14th August, 1923, against the order of the 
Sessions Judge, Badaun, dated the 2nd 
July, 1923. 

Penal Code, 8. 38i— Threat to omit to do soma 
act which accused is not legally bound to do is not 
covered by the section . 

After the orops of judgment-debtor were attaohed 
by officer of Court, the accused took msney from 
judgment-debtor promisiog to get the crops 
released. 

field, no offenoe wag oommitted. 

Before a person can be said to pat any person 
into fear of any injury to that person, it mast 
appear that he ha9 held out some threat to do or to 
omit to do what he is legally bound to do in the 
future. On the other hand if all (hat a man does 
is to promise to do a thing whioh he is not legally 
bound to do and says if money is uot paid to him 
he would not do that thing, 9aoh an aot does not 
amount to an offence. [P. 19S, 0. 2.] 

But a threat held out by tho aooused that he 
would not release the oattle belonging tooomplain- 
antand taken away by the aooused without his 
consent, unless he was paid some money for their 
release, does amount to extortion inasmuch as he 
did put him in foarof injury to his property, 
namely the cattle, as he mu9t have felt that his 
oattle would remain with the accused 90 long as 
the money was not paid to him. Th '19 would be 
sufficient injury within the meaning of 8. ii of 
the Indian Penal Code. [P. 200, O. l.J 

H . M . Ahmad —for the Applicant. 

The Assistant Government Advocate —for 
the Crown. 

Judgment:—This is a criminal revision 
from an order oonvioting the applioanb 
under section 384 of the Indian Penal 
Code. The oase agaiusb the accused is to 
be split up into two parts, although the 
sentenoe is one for both the convictions. 

The first oharge against the aooused was 
that he extorted a sum of Rs. 45 and a 
further sum of Rs. 20 from one Jodha Teli. 
It appoars that the Co-operative Bank had 
a deoree against one Behari Brahmin and 
others. In execution of this deoree the 
amin was sent to the village to attaoh 
property belonging to the judgment-debtors. 
Mr. Tandon, the Assistant Manager, the 
present accused who is the Secretary of 
the Sooieby, and the auditor of the Bank, 
also appear to have aooompanied the amiu. 
to the village. It is said that on the 29bh 
of November, 1921, the aooused pointed out*. 
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certain crops as belonging to the judgment- 
debtors, and on the crops having been so 
pointed out the amin attached them. The 
dooument signed by the amin shows that 
the crops were pointed out by the Assistant 
Manager as well as by the Secretary. The 
paper was signed by the Assistant Manager, 
admitting that he pointed out the crops, but 
was signed by the Secretary as a witness. 
The fact, however, remains that neither the 
Assistant Manager, nor the Secretary had 
power to attach the crops. It was the 
amin alone who had authority to do so 
and there can be no doubt that the act of 
attachment must be attributed to the amin 
aDd to no one else. 

The crops attached by the amin however 
did not as a matter of fact belong to Behari 
Brahmin. Jodba was a co-sharer of 
Behari in some fields, though not neces¬ 
sarily of the fields of which the crops had 
been attached. The crops belonged to 
Jodha and consequently he protested 
against the attachment. The story told by 
some of the prosecution witnesses is that 
before the attachment took place the 
accused wanted some money and promised 
in return not to get these crops attached. 
This however is said to have happened in 
the village itself. The accused is not 
charged with anything that happened in 
the village, but is charged with having 
extorted money at Budaun. The occurrence 
at Budaun was some two days after the 
attachment had been made. Jcdha 
accompanied by two other persons went 
to the accused and begged of him to 
get the crops released. The accused 
premised to get them released and settled 
his gratification at Rs. 65, out of which 
Rs. 45 were paid to him then and there, 
and the balance was paid in the village 
seme months after 

Both the courts below have accepted the 
prosecution story that the accused did 
receive the sum of Rs. 45 and Rs. 20 frem 
Jodba Teli. In revision I cannot say that 
the courts below were wrong in believing 
that story. The question still remains 
whether the facte constituted an offence 
within the meaning of section 383 of 
the Indian Penal Code. I have bad the 
statement of the complainant read over to 
me, and the story told by him as to what 
happened at Budaun is that when he begged 
of the acoused to get the crops released the 
accused abused him, threatened him, and 
said that if b& did not pay him the money 


then, he should go and file objections. I 
note here that the learned Magistrate who 
took down the notes of the evidence in 
English has wrongly translated this portion 
of Ajodhia's actual statement as implying 
that he would get him convicted in some 
case. That be is clearly wrong is borne 
out by a comparison with the evidence 
recorded in the vernaoular. I am asked 
on behalf of the prosecution to connect what 
happened at the village with what happened 
at Budaun, and to say that the whole 
thing was a continuation of a single 
transaction and the accused is guilty cn 
all the facts taken in conjunction. The 
statement made by the accused in the 
village would he a threat held out by him 
that if some money was not paid to him 
the crops would be attached by the amin 
whereas the promise held out by the 
accused at Budaun was that if the money 
was not paid he would not try to get the 
crops released; otherwise the aggrieved 
party would have to go and file objections. 
In my opinion there is a clear distinction 
between these two statements. One may 
cause a fear, the other only raises a 
hope. Before a person can be said to 
put any person into fear of any injury to 
that person, it must appear that be has 
held out some threat to do or to omit to 
do wbat he is legally bound to do in the 
future. On the other hand if all that a 
man dees is to promise to do a thing 
which he is not legally bound to do and 
says if money is not paid to him bo would 
not do that thing, I cannot bold that such 
an act amounts to an offence. In the 
present case there can be no doubt that 
after the attachment had been duly made 
by the amin, the accused bad no authority 
whatsoever to release the crops. The only 
authority which could do so would be the 
authority of the Bank. It is suggested 
that the accused’s father is some high 
official in the Bank and he has influence 
with the father aDd it is suggested that 
the accused might have hinted that he 
would persuade his father to get the crops 
released. Assuming that to be so, even 
then the act would not bo an offence under 
section 383. If a person promises to 
speak favourably to a person iD authority 
and to do his best to induce him to do 
something, and in consideration of this 
promise receives money, I am not prepared 
to hold that be has threatened to cause 
injury to the person who gives the money 
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and thereby committed extortion. If the 
acoa9ed was not legally bound to do any¬ 
thing to get the crops released, and if he 
promised to do something on payment of 
some money, then, unless the act come 
within the definition of bribe, I am of 
opinion that he cannot be convicted of 
extortion. 

In this view of the matter, even assuming 
all the facts found against him in oonnection 
with the first charge, hie conviction wa9 
not proper. 

The second charge against the accused 
was that be extorted a sum of Rs. 5 from 
one Behari (this man is other than Behari 
Brahman). He was not a judgment-debtor 
of the Bank at all. It is said that while 
Behari was inside his house, and his cattle 
were tied outside it, the accused took them 
away, and when Behari came out and 
protested and asked for their release, the 
accused said he would not release them 
unless some money was paid to him. 
Behari paid Rs. 5 to the acoused and got 
his cattle released. Behari admittedly was 
not a iudgment-debtor of the Bank and it 
cannot be disputed that legally his cattle 
could not be attached in execution of any 
decree of the Bank. Besides the statement 
of the complainant Behari, two other 
witnesses, Mukan Ram and Dulli Chamar 


were produced on behalf of the prosecution 
to prove the payment of Rs. 5 by Behari. 
These witnesses have been believed by 
both the courts below. In the ordinary 
way I would have been bound to accept 
these findings as conclusive in revision 
unless there was something grossly 
absurd or improbable in the story. I 
find however that in the course ol 
the judgment of the learned Sessions 
Judge there is a remark to the effeot" It 
must bo remembered that Mr. Taodon 
admitted, that he had heard that the 
appellant s conduct was not satisfactory ”, 
This is a matter wbioh the learned Sessions 
Judge took into acoount when considering 
the oase against the acoused in connection 
with the payment of Rs. 5 said to have 
been made by Behari. Obviously the 
statement made by Mr. Tandon that 
be had previously heard that the appellant's 
Slv J 48 ?? “‘Mwtory, was not 

and^fcwi m,8B A b u 0 again8t him iD thi8 °ase 
should^ K therefora a statement which 

fwing fco tbi/ en * C ° n0idered at aU * Ifc was 

myself t T um8fcanoe thafc 1 felt 
yseif bound in fairness to,the aoouaed to 


go infco the evidence again and consider it. 
At the same time I must point out that 
this statement was not made by either 
of the courts below a basis for believing 
the evidence for the prosecution. The 
courts below were satisfied in their 
minds that the story told by the 
three witnesses for the prosecution was 
substantially true. That being so, I have 
to see whether there is anything which 
would justify me to say that the courts 
below were wrong in believing these 
witnesses. If the story told by them were 
grossly impossible or absurd, I would have 
no hesitation to differ from the view taken 
by the courts below. The story told by 
Behari i9 that although he bad not seen the 
amin in the village, he found the accused 
who was an offioial of the Bank “attaching’' 
cattle. It is true that some months 
afterwards Behari did make a statement to 
the Sub-Inspector that he had complained 
to the amin about the matter and the amin 
had refused to hear him, On oath however 
Behari admitted that he had not seen 
the amin in the village and had not spoken 
to him at all. There is certainly therefore 
this fact that Behari paid this sum of Bs. 5, 
and after that he took no further steps 
against him, that is to say, he made no 
complaint to the Bank nor filed any com¬ 
plaint in court. It was long afterwards 
when an enquiry was set on foot by the 
Assistant Registrar of Co-operative Banks 
that he made a statement, At the same 
time it must be borne in mind that an 
ordinary villager might very well oontenfc 
himself with getting bi9 cattle released on 
payment of Rs. 5 and may not think it 
worthwhile to go all the way to town to 
make a complaint which would result in a 
prosecution. Had I been sitting as a oourt 
of appeal, it is possible that I might have 
come to a different conclusion. But in 
revision when this oral evidence has been 
accepted by both the courts below, I do 
not feel justified in saying that the state¬ 
ments of those witnesses are such as can¬ 
not possibly be believed. I do not find in 
the story told by these witnesses anything 
so absurd or impossible as to make it 
diffioulb to give it credibility. 

The oase as found against the applicant 
therefore is that he without any right took 
away cattle belonging to Behari and 
declined to release them until he was 
paid a sum of Bs. 5 and that it was on 
receipt of Rs. 6 that he released 
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them, A threat held out by the accused 
that he would not release the cattle 
belonging to Behari, and taken away by 
the accused without Behari's consent, 
unless he was paid some money for their 
release, does in my opinion amount to 
extortion inasmuch as he did put Behari 
in fear of injury to his property, namely, 
the cattle, as be must have felt that his 
catule would remain with the aooused so 
long as the money was not paid to him. 
This would be sufficient injury within the 
meaning of section 44 of the Indian Penal 
Code. 

Accepting therefore the finding of fact 
arrived at by the courts below I cannot 
hold that no offence under section 383 was 
committed with respect to the receipt of 
this sum of Rs. 5. 

As I am acquitting the accused of the 
offence of extorting Rs. 65 and only 
upholding his conviction as to extorting 
Rs. 5 I think that a substantial reduction 
in the sentence would be just. 

I accordingly allow this application in 
part and set aside the conviction and 
sentence on the accused with regard to 
extorting Rs. 65 from Jodha and acquit 
him of that offence. I, however, uphold the 
conviction for extorting R 9 . 5, from Behari 
but reduce the sentence to the period of 
rigorous imprisonment already undergone 
by the accused and a fine of Rs. 100. If 
the accused has paid anything over and 
above Rs. 100 the excess amount will be 
refunded. In default of payment of Rs. 100 
the aooused will undego rigorous imprison¬ 
ment for a further period of one week. 

Sentence reduced . 
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Walsh, j. 

Nihal Muhammad —Applicant 

v. 

King-Emperor— Opposite Party. 

Cr. Ref. No. 392 of 1923, deoided on 
24th July, 1923, on reference made by the 
Sessions Judge, Saharanpur. 

(a) V. P. Municipalities Act , Ss. 178 and 2H— 
Alteration in a wall is alteration in building . 

The expression “ an alteration in a buildiDg” 
in 8. 178, 8ub*seotion (3), must inolnde a part 
of suoh building. The definition in 8. 314 of 
a part of a building lays down what iB to be read 
into this expression when it is used. But it is 
not inconsistent with a wall supplementary to or 


accessary to a verandah or balcony or house or 
other larger buildiDg, being in itself a building 
within the meaning of S. 178. 

(b) Criminal trial—Conviction—Fine should not 
be inflicted in technical offences. 

Penalties must be provided and penalty sections 
must be used for bad cases where the individual 
has been contumacious and has palpably aoted 
mala fide . But the penalty is only intended in 
terrorem and not to be used viodiotively for 
technical offences. [P. 201, C. 1.] 

The parties were not represented. 

Judgment:—In dealing with this 
reference I am even more handicapped 
than was the learned Judge. It is really a 
question of fact. To some extent it is a 
question for experts. These questions of 
whether buildings correspond with sanc¬ 
tioned plans, many of which are not too 
precise or accurate in detail, are sometimes 
very difficult and require expert evidence 
and explanation, and I am practically 
without any material at all. It is impos¬ 
sible to decide between the respective 
merits and opinions cf the Sessions Judge 
and the Magistrate respectively in thisca9e, 
in a discussion of plans and ereotions 
neither of which I have seen. On three 
points of principle I can express my opinion. 
A Municipality taking proceedings for a 
penalty under this Act, ought to make its 
sanotion aud orders or conditions for new 
buildings or erections so conspicuously 
clear as to leave no room for controversy. 
If in a particular case before me a9 a 
Magistrate they failed to do so, I should 
dismiss the complaint. Secondly the 
learned Judge is quite right, and the Magis¬ 
trate should never have allowed the case 
to proceed before him without the pro¬ 
duction of the Municipal file. On the other 
hand I agree with the Magistrate that to 
erect a wall, which for this purpose must 
be part of a building and therefore a 
building within the meaning of the section 
quoted by the learned Judge, is in my 
opinion a material alteration. I think 
that the expression " an alteration in a 
building " in section 178, sub-section (3), 
must include a part of such building. The 
definition in seotion 214 of a part of a 
building lays down what is to be read into 
this expression when it is used. But it is 
not inconsistent with a wall supplemen¬ 
tary to or accessary to a verandah or 
balcony or house or other larger building, 
being in itself a building within the mean¬ 
ing of seotion 178. To raise a wall above the 
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prescribed height of the building as provid¬ 
ed by the section, would clearly be within 
ihe mischief aimed at by the section, and 
to say that ic was only part of the building, 
when it was the only thing the raising of 
which mattered to anybody, and therefore 
could not be dealt with under the section, 
would reduce these provisions, whicb are 
made for the publio interest, to an absurdity. 
Using the best judgment I can on the 
materials before me, it seems that the 
person in question, Nihal Muhammad, 
either rightly or wrongly did attempt 
technical breaches. On the other hand 
I agree with the Sessions Judge that the 
extent of his breach is very indistinctly 
made out. In questions of building plans, 
breaches of sanotion and conduct in exoess 
of rights conferred by or permitted by a 
public authority, the objeot is to enable 
the publio authority to control streets and 
buildings under the best expert opinion, 
and it is not so important to indict a fine 
upon the person who has committed a 
breaoh as it is to compel him to put his 
building baok in accordance with the plan 
as sanctioned. Penalties must be provid¬ 
ed and penalty sections must be used for 
bad cases where the individual has been 
oontumaoious and has palpably aoted 
mala fide. But the penalty is only 
intended in terrorem and not to bo used 
vindictively for technical offences. It 
8 eem9 to me therefore that the justice of 
the case will be met in this way. I reduoe 
the penalty from Rs. 100 to Rs. 5, and 
I return the case to the Magistrate through 
the Sessions Judge with the intimation 
that! this order has been passed without 
prejudice to the right of the Municipality, 
if so advised, to take suoh steps aB are 
open to it under the Act, to compel Nihal 
Muhammad to put his building into con¬ 
formity with the plan originally sanctioned. 
I regret that I am unable on this latter 
point to express a more definite opinion. 
I have had no legal assistance and I do not 
know whether the Aot enables the Munici¬ 
pality to pull down the building or alter 
anything which has been erected in breaoh 
of the sanction. Suoh a power certainly 
exists under the Publio Health Aot and 
Metropolis Aot in England, and I suspeob 
■hat it must have been provided some¬ 
where in India. 

Sentence reduced, Oase remanded . 
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Kanhaiya Lal, j. 

Mahadeo Rat and others —Applicants. 

v. 

King-Emperor— Opposite party, 

Cr. Rev. No. 396 of 1923, decided on the 
17th July, 1923, against the order of the 
Sessions Judge, Gbazipur, dated the 2nd 
July, 1923. 

Ptnal Code , S. 335~AUack on police attempting 
to arrest on suspicion of cognizable offence amounts 
to offence , though police were not in uniforms . 

A oamplaint had been made by a certain girl 
that she had beea raped by two persons named 
Mahesh and Ram Lal. The Sab-Inspeotor deputed 
certain police oonstables to arrest the aoouaod. 
When these oonstables reached the plaoe Mahesh 
and Ram Lal ran inside the house of Ujagar and 
when the constables wanted to enter that house to 
arrest them, they were stopped by the applicants 
who, armed with lathis, threatened to attaek the 
oonstables, if they moved further towards the house- 

Held: that though the constables were not 
armed with a warrant of arrest and were nos in 
their uniforms they bad sufficient authority under 
Q. 64, Or. P. 0., to effeot the arrest. 

U. S. Bajpai —for the Applicants. 

Judgment:—Tbe accused applicants 
have been conviobed of an offence under 
seobion 335, I. P. 0and sentenced to 
rigorous imprisonment for two months and 
a fine. They also have been convicted 
under section 147, I.P.O., and sentenced, 
to rigorous imprisonment for two months 
eaoh. It appears that a complaint had 
been made by a oertain girl that she had 
been raped by two persons named Mahesh 
and Ram Lal. Tbe Sub-Inspector went 
to hold an investigation and oame to know 
that the two aooused persons were present 
in their houses in the village. He deput¬ 
ed certain police constables to arrost 
the accused. When these constables 
reached the place Mahesh and Ram Lal 
ran inside the house of Ujagar, and when 
the constables wanted to enter that house 
to arrest them, they were stoppod by 
tbe accused applicants who, armed with 
lathia, threatened to attaok the oonstables, 
if they moved further towards the house. I 
The contention here is that the oonstables | 
were nob armed with a warrant of arrest 
and were not in their uniforms, bub even 
if they were nob in uniforms and had 
no warrant of arrest with them they had 
sufficient authority under section 64, 
Or.P.O., to arrest Mahesh and Ram Lai 
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on the suspicion of having committed the 
offence-with which the girl was charging 
them. In view of the circumstances there 
is no sufficient reason for interfering in 
revision. The application is rejected. 

Revision rejected. 
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Sulaiman, j. 

Sheo Prasad —Applicant, 
v. 

King-Emperor— Opposite party. 

Cr. Rev. No. 407 of 1923, deoided on the 
15th August, 1923, from the order of the 
District Magistrate, Etawah, dated the 4th 
June, 1923. 

Crim. Pro . Code , S. 109 (a )—Neither refusal to 
give names , nor giving false name first and true 
name afterwards , nor a desire io canceal business 
amount to concealing presence . 

The fact that the accused were seated at a 
village well does not necessarily justify any 
inference that they were taking precautions to 
conceal their presence; nor would the fact that 
they refused to give their names to an ordinary 
person justify suoh an inference. 

There is a clear distinction between a request 
that the business which the accused were going to 
do should not be mentioned to any one and the 
request that the fact of their presence in the vil¬ 
lage should not be mentioned. The former does 
not necessarily imply that they were taking 
precautions to conceal their presence in the village. 

If people are acoosted by the polioe while going 
away from the village and give false names in the 
first instance and then give correct names after¬ 
wards, that fact by itself would not amount to 
taking precautions to conceal their presence 
with a view to committing an offence. Giving out 
false names is a concealment of the identity of the 
individuals concerned but it is not necessarily a 
concealment of their presence. [P. 203, C. 1.) 

G. W. Dillon —for the Applicant. 

The Asst . Govt . Advocate —for the Oppo¬ 
site party. 

Judgment:—This is an application in 
revision from a conviction under section 
109 (a) of the Code of Criminal Procedure. 

Both the applicants are residents of the 
city of Cawnpore and it is not disputed 
that they have some means of subsistence 
at that place. On the 7th of April, 1923, 
the Sub-Inspector of the circle received 
information that two strangers had arrived 
in his village Bharthana, and that they 
were concealing their presence in a house. 
When he proceeded towards the village 
bis informer pointed out to him two men 
who were going away from the village 
across the field, and it is said that they 


were going by a footpath which is not 
much frequented. They were pursued and 
ultimately arrested. 

The trying Magistrate relying on the 
evidence of two witnesses, Kailash Cbander 
and Ganga, came to the conclusion that 
these acoused persons were taking precau¬ 
tions to conceal their presence in that 
village with a view to committing 
an offence. This view has been accepted 
by the learned District Magistrate. 

So far as the accused’s intention to 
comit an offence during their visit to the 
village is concerned, on the evidence in this 
case there can be no manner of doubt. 
The evidence is that on a previous occasion 
they bad performed “confidence tricks" on 
certain villagers, and it was also proved 
that on this occasion they got the witness 
Kailash Cbander sent for and an offer 
was made to him to have Government 
notes doubled by a process professed to 
have been known to Sheo Prasad. Kai¬ 
lash however was not entrapped as he says 
that he replied that he would consult his 
partner before agreeing to get anything 
like that done. There can be no doubt 
that the aooused had gone to this village 
with a view to oheat 9ome unwary villager 
by means of a confidence trick, namely, 
of doubling notes. This however was 
not sufficient to convict them under the 
section named. The prosecution had 
further to show that they were taking 
precautions to conceal their presence in 
that locality. Now neither of the courts 
below have mentioned any facts whioh in 
my opinion would go to show that they 
were taking precautions to conceal their 
presence. As however the name3 of two 
witnesses relied upon had been named, I 
have had their evidence read over to me. 
So far as the evidence of Ganga is concern¬ 
ed it is simply this, that he saw both 
these accused sitting on a well near the 
village, and when questioned who they 
were, one of the acoused appeared very 
angry and refused to give out their names, 
but the other aocused simply stated that 
they were Thakurs. The fact that they 
were seated at a village well does not 
necessarily justify any -inference that 
they were taking precautions to conceal 
their presence; nor would the fact that 
they refused to give their names to a 
person like Ganga justify suoh an 
inference. The evidence of Kailash 
is to the effeot that when he was 
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sent lor through a man Darned Kallu, 
who is under police 6Uiveillance, he 
was taken iDside the house in which the 
accused were, and before he was told what 
they would do be was asked to promise not 
to mention the business to any oDe else. 
It is Dot Kailash Chander’s statement that 
he bad been asked not to mention the fact 
of the presenoe of the accused in the 
village to any one. There is no other 
evidence on the record to show what 
precautions these accused took while they 
were in the village to conceal their presence. 


For instance, there is no evidence to show 
that they arrived secretly at night, or 
that they remained all the time indoors, 
or that they gave false names and 
addresses to the villagers—or any evidence 
of that kind. In my opinion there 
is a clear distinction between a request 
that Kailash should not mention the 
business which the accused were going 
to do to any ODe aDd the request that be 
should not mention the fact of their 
presence in the village. It is apparent 
that when the accused intended to commit 
the offenoeof cheating they would not like 
the business to be disclosed to the public 
generally. That does not necessarily 
imply that they were taking precautions 
to conceal their presence in the village. 

There is one circumstance however which 
I must mention. In the course of the judg¬ 
ment the learned Magistrate has referred 
to the evidence of the Sub-Inspector to the 
effect that when he asked theacoused while 
going along the fields to give their names, 
the names which they first gave were not 
their correct Dames. It has been con¬ 
tended on behalf of the Government that 
this amounted to oonoealing their presence 
with a view to commit an offence. I how¬ 
ever think that this contention caDnot 
prevail. There is no evidence that the 
acoused had given false names when they 
were in the village. Further, when the 
aooused were going away from the village, 
they then were not contemplating the 
committing of an offenoe, but were pre- 
Bwnably nmning away in order to avoid 
| r ®, 8 ,; Q If People are accosted by the 
'SS* while . going away from the 

21*5® 1ffc,8e natQ ea in the first 

fiive oorreet names 

in mv oSf‘ • fchab faot by it0elf W0Dld no6 
J? “ y . °Pw°Q amount to taking preeau- 

to fiommSS 08 * theit preB6noe with a view 
to committing an offence. It is true that 


giving out false names is a concealment of 
the identity of the individuals concerned 
but is not necessarily a concealment of 
their presence. In any case as has already 
been noticed this happened after the 
acoused had been chased by the police. At 
that time they were not going to the 
village to commit any offence but were 
really bolting away. Even therefore 
accepting this part of the evidence of the 
Sub-In6pector—though I must note that 
there was no such mention by him in 
the first report, I think that the accused 
cannot be bound over under section 109 (a). 

I accordingly allow this application and 
set aside the order binding over the accused 
and direct that he be released. The 
security bond, if filed, will be cancelled. 

Revision accepted. 
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SULAIMAN, J. 

• Rain Gobind Singh —Applicant. 

v. 

Lallu Singh and others —Opposite par¬ 
ties. 

Cr. Ref. No. 431 of 1923, deoided 14th 
September, 1923, on reference made by the 
Sessions Judge, Ghazipur, dated the 21st 
July, 1923. 

Crim. Pro. Code , St. 492 and 495— Prosecuting 
Inspector not oppcaring for prosecution , cannot 
withdraw the case . 

Id a criminal o&bo a legal practitioner engaged 
by the complainant wao permuted to condnot the 
prosecution, and the prosecuting inspector did not 
actually take part in the case. After the evidence 
of the complainant bad been recorded a oharge 
waB framed and alter that stage the accused made 
an application to the District Magistrate request¬ 
ing that the case be withdrawn on certain terms. 
The filo was eent for. When sending up the file 
the trying Magistrate addressed a note to the 
Distriot Magistrate setting forth the faots of the 
ca9e and winding up with the remaik 14 1 there¬ 
fore would strongly recommend the application 
for your kind consideration beoause I do not 
believe that the aoouBed committed the oflenoe 
with intent to defraud.” On reading the report of 
the trying Magistrate and perusing the file the 
Distriot Magistrate accepted the apology of the 
accused persons as well as the offer of the sum of 
Rb. 4,600 for a charitable purpose. He ordered 
that the prosecuting inspector to withdraw the oaBQ. 
This order reaohed the trying Magistrate's Court 
before whom a further application was presented 
by the Court Inspector. On that application the 
trying Magistrate pa&6ed this order "The case baa 
been withdrawn by the District Magistrate, The 
acoused should be acquitted accordingly, 

•HiW : the prosecuting inspector bad no suoh 
authority. [P, 206, C. 1.] 
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When a private complaint i- Bled and then the 
complainant i3 given permission to conduct the 
proseoution and be responsible for its conclusion, 
it is highly improper that after he has closed bis 
evidence and the charge has been framed the 
prosecution should suddenly drop without even 
consulting him. [P 205, C. 1.] 

LaxrniNarain Tiwari —for the Applicant. 

A. P. Pandiya —for Opposite party. 

Judgment:—This reference must be 
accepted. A private complaint was filed 
by Ram Gobind Singh against Lillu Singh 
and others and the case was being tried by 
the Sub-Divisional Magistrate concerned. 
The record shows that a legal practitioner 
engaged by the complainant was permitted 
by the trying Magistrate to conduct the 
prosecution case. In his explanation the 
District Magistrate has admitted that 
“ it is true that the proseouting inspector 
did not actually take part in the conduct 
of this case ”. After the evidence of the 
complainant had b9en recorded a charge 
was framed and it was after that stage that 
the accused persons made an application 
to the District Magistrate requesting that 
the case be withdrawn on certain terms. 
The file wa3 sent for. When sending up 
the file the trying Magistrate addressed a 
note to the District Magistrate seating forth 
the facts of the case and winding up with 
the remn-k "I therefore would strongly 
recommend the application for your kind 
consideration because I do not believe that 
the accused committed the offence with 
intent to defraud.” On reading the report of 
the trying Magistrate and perusing the file 
the District Magistrate seems to have been 
of opinion that the case was not one which 
should be dragged to it3 bitter end. He 
accepted the apology of the accused 
persons as well as the offer of the sum of 
Rs. 4,500 for a charitable purpose. He 
ordered that “ the P. I. (that is the prose¬ 
cuting inspector) will withdraw the case. 
Out of Rs. 4,500. Rs. 200 will be paid to 
the complainant to defray his expenses and 
to compensate him.” This order reached 
the trying Magistrate's court before whom 
a further application was presented by the 
Court Inspector. On that application the 
trying Magistrate passed this order: The 
case has been withdrawn by the District 
Magistrate. The accused should be acquit¬ 
ted accordingly. ” 

These are the facts about whioh there 
oan be no dispute whatsoever. The 
question for consideration is whether the 


order passed by the trying Magistrate was 
legal and whether in any case it ought to 
be set aside. 

On behalf of the accused persons it has 
been contended that I must assume that 
the District Magistrate in sending for the 
file had actually recalled the case or with¬ 
drawn it from the court of the trying 
Magistrate and was himself seized of it and 
wa3 enquiring into it or trying it and that 
it was in the course of such an enquiry or 
trial that he appointed the Court Inspector 
as a person to conduct the prosecution of 
this case within the meaning of section 495, 
Criminal Procedure Code, and that there¬ 
fore the latter was duly authorised to with¬ 
draw the case. On the facts narrated by 
me such assumptions would be altogether 
unjustified. 

There can be no doubt that section 492, 
sub-clause (1) of the Criminal Procedure 
Code cannot apply. Under that seotion 
an officer appointed by the Governor 
General in Council or the Local Govern¬ 
ment to be called a public prosecutor would 
be such an officer. Court Inspectors of 
districts are not called by the Local 
Government as public prosecutors and I 
have no doubt that they have not been 
appointed as such. No notification 
suggesting anything to the contrary has 
been brought to my notice. 

It is also obvious that section 492, sub¬ 
clause (2), can have no application. The 
Code which was in force when this order 

was passed was the old Code and as it 

then stood sub-clause (2) could only apply 
to a case which had been committed for 
trial to the court of sessions. It could not 
apply to a case which was actually pending 
before a Sub-Divisional Magistrate. 

The learned Vakil for theaooused has re¬ 
lied strongly on seotion 495, sub-clause (1)» 
but I am of opinion that that also does 
not apply to the fact9 of this case. 

It cannot be disputed that after the 

complaint had been filed the Vakil engaged 
by the complainant was the person who 
had been permitted to conduotthe proseou¬ 
tion oase and it is not disputed that it was 
he who was engaged by him and who had 
been prosecuting the case. The Court 
Inspector, who never went anywhere near 
the court when this oase was being tried 
and took no part in the trial and as regards 
whom there is no order on the reoord to 
conduot the prosecution is, in my opinion, 
not the person who under section 495, 
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Criminal Procedure Code would have the 
powers of a public prosecutor. There is 
nothing on the record to show that the 
complainant or bis vakils were at all 
consulted before the withdrawal was 
deoided upon. As the learned Sessions 
Judge has remarked it does seem as if it was 
done over the beads of those persons. 

The question therefore is whether under 
these oircumstances the Court Inspector 
had authority even with the consent of the 
trying Magistrate to withdraw the case or 
not I am of opinion that he had no such 
power. He was not the Public Prosecutor 
appointed by the Local Government and 
called as suoh nor wa9 he in this case th6 
person who was permitted to conduct the 
proseoution. Even assuming however that 
the Court Inspector with the consent of 
the trying Magistrate had power to with¬ 
draw this case and even without consulting 
the complainant and his vakil, I am of 
opinion that this is a caae in whioh the 
order acquitting the accused persons must 
be set aside. 

When a private complaint is filed and 
then the complainant is given permission 
to conduct the prosecution and be responsi¬ 
ble for its conclusion, it doe9 seem to me 
highly improper that after he has olosed 
his evidence and the charge has been framed 
the proseoution should suddenly drop 
without even consulting him. If there was 
no oase made out against the aooused at all 
the acoused were entitled to have a olear 
acquittal and not an acquittal on the 
payment of a prioe. The learned Vakil 
who appeared for the accused bad 
Strongly pressed that the opinion ex¬ 
pressed by the trying Magistrate in his 
note to the District Magistrate shows that 
ho was convinced that the conviction would 
not follow. Whether this is so or not I 
refrain from expressing an opinion. The 
opinion contained in that private note may 
or may not be that, but if it is a fact that 
the trying Magistrate was satisfied that 
there was no oase against the aooused he 
should have acquitted them at once. 

Id view of the observations made by me 
above I think it is neoessary in the ends of 
jnstioe that the order of aoquittal should 
he set aside and the oase sent baok for 
disposal according to law. The oase will, 
of course, prooeed from the stage whioh it 
had reached before the order in question 
was passed. 

Befemce accepted. Case remanded. 
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Sulaiman, j. 

Tula Earn —Applicant, 
v. 

King-Emperor— Opposite party. 

Or. Rev. No. 438 of 1923, deoided on 
18t'u September, 1923, from the order of 
the Sessions Judge, Moradabad, dated 24th 
July, 1923. 

(a) Penal Code, S■ 417—Sending Khilafat notes 
»j no offence. 

Bending Kbilafat bonds in an insured postal 
cover, instead of Government currenoy notes is no 
oflaDoe under this section. It may amount to an 
offenoe of fabricating false evidence. [P. '207, C. 1.] 

(b) Evidence Act, S. 114-Insured postal cover 
dee s ensure identity of contents . 

The m ere fact that a cover insured for a certain 
amount is sent, raises no presumption in law that 
that oover contains the necessary amount ol 
Government currency notes. [P. 206, C. 2 ] 

S. N. Mokherji —for the Applicant. 

The Asst. Govt. Advocate —for the 
Crown. 

Judgment :—This is an application in 
revision from a conviotion under section 
417 read with section 511 of the Indian 
Penal Code. 

The fact9 a9 found by the courts below, 
about whioh in revision there oannot be 
much dispute, are as follows :— 

Some five years ago the acoused bad 
borrowed Rs. 562-8-0 as loans on different 
occasions from the complainant. The 
complainant was asking for the repayment 
of the loan, and it is said that a serious 
demand was made for the return of this 
money last year. The aooused is said to 
have made promises to repay. Some time 
before the alleged ooourrence, it is also in 
evidence, that he sent a letter to the com¬ 
plainant saying that he would bo sending 
money under a registered oover. On the 
8th of Maroh the aooused admittedly sent 
a registered and insured oover to the 
address of the complainant. When this 
oover was reoeived by the complainant 
he did not open it at the post office but 
took it home and opened it in the presenoe 
of a number of witnesses. On opening it 
he discovered that instead of five Govern¬ 
ment ourrenoy notes of Rs. 100 eaob, there 
were five Khilafat bonds, whioh are of 
course of no money value. On this ha 
reported the matter to the post offioe, whioh 
was followed by an enquiry. During the 
enquiry the accused's statement was taken, 
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a3 it is fully borne out by Ex. H, and in 
that statement he put forward the story 
that as a matter of fact he had sent 
Government ourrency notes and not the 
Khilafat bonds. 

He was put on his trial and the charge 
framed against him was worded as follows : 
that he on the 8th of March, 1923, at 
Moradabad cheated Krishen Das Harrumal 
by dishonestly inducing them to reoeive 
and accept the insured letter Es. H contain¬ 
ing Islamic Unity Bonds which they 
would not have aocepted if they were not 
so misled and caused them damage. 

It is to be noted that there was no 
charge of any attempt to cheat the postal 
authorities. The trying Magistrate con¬ 
victed the accused under section 417, but 
on appeal that conviction was altered to 
one under section 417, read with sec¬ 
tion 511, that is to say an attempt to cheat. 

The question for consideration in this 
revision is whether on the facts stated 
above the accused has been rightly con¬ 
victed of the offence of attempting to 
cheat. 

The learned Sessions Judge ha3 also 
sent up a reference recommending that the 
sentenoe of three months’ rigorous im¬ 
prisonment and a fine of R3. 200 should 
be enhanced. In his judgment he ha3 
relied on the decision of a case in the 
Patna High Court, decided by a Division 
Benoh of that Court, namely, the oase of 
Sadho Lai v Emperor (1). The faots of 
that case I must say were very much 
similar to the faots of this case, and the 
learned Judges of the Patna High Court 
upheld the oonviotion under seotion 417 
read with section 511. 

It is obvious that no question of an 
offence of any actual cheating having b3en 
committed arises in this case. Under 
section 415 of the Indian Penal Code mare 
deceiving a person fraudulently is not 
sufficient unless that deception is coupled 
with dishonestly inducing that person to 
deliver any property to any person, or to 
consent that any person shall retain any 
property, or intentionally induoe the 
person so deceived to do or omit to do 
anything which he would not do or 
omit to do if he were not so deoeived, 
and whioh act or omission is likely to 
cause damage or harm to that person. 

(1) (1916)1 Pat. L.J. 391 = 3 Pat. L.W. 99 = 17 
Or. L.J. 272 = 34 1.0. 992. 


It is conceded that in the present 
case no offence of cheating was committed, 

I have then to see whether the acoused 
can be convioted of an attempt to oheafc. 
There can be no doubt that the sending of 
these worthless bonds was not by way of a 
mere joke. In his statement before the 
postal authorities, as well as in his defence 
at the trial, the accused stuok to his story 
that be had in fact sent Government cur¬ 
rency notes. In cases of this kind one may 
very well imagine that the object is to cheat 
the postal authorities and try to recover 
the amount for which the contents were 
said to have been insured. But that is not 
the offence with whioh the accused has been 
charged. I may therefore leave that possi¬ 
bility entirely out of account. 

The question to be answered is whether 
the accused did attempt to cheat the com¬ 
plainant, and if so in what way. It can¬ 
not be imagined that the accused expected 
that on the receipt of these false notes the 
complainant would be ioduoed either to 
give a valid discharge of his debt, or to 
grant bim any receipt, or to deliver any 
property to him, or to consent to retaining 
any property. 

The point to be further considered is 
whether the objeot was not to induce the 
complainant to do or omit to do anything 
which he would not have done or omitted 
to do. The only possible suggestion that 
bas been made, and that oan be made, i3 
that by these means of fraud the aooused 
hoped that when a suit for recovery of tbs 
debt was instituted, he would have in 
substance some sort of evidence to bolster 
up a defence that the debt had been 
discharged. I cannot see how on receipt 
of these false bonds the complainant I 
would have been prevented from bringing 
a suit altogether. The mere fact that a 
cover insured for a certain amount is sent 
raises no Dresumption in law that thab 
cover contains the necessary amount of 
Government ourrenoy note3. It is therefore 
not easily conceivable what is the thing 
which the complainant would have done or 
omitted to do if the fraud contemplated by 
the accused had succeeded. The only thing 
that can b9 said is that the aooused 
imagined that he would have had some sort 
of a proof that the debt had been paid off. 

If however that be the view, the offence 
that the acoused committed was an attempt 
to oause a ciroumstanoe to exist, intending 
that such circumstance may appear in 
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avidenoe in a judioial proceeding or proceed¬ 
ing taken by law before a public servant 
or before an arbitrator, and snob circum¬ 
stance so appearing in evidence, may cause 
a person who in such proceeding is to form 
an opinion upon the evidence, to entertain 
an erroneous opinion on any point material 
to the result of the proceeding. Then the 
offence would be an attempt to fabricate 
false evidence within the meaning of 
section 192 of the Indian Penal Code. The 
accused however has not been charged 
with any such offence. 

The judgment of the Patna High Court 
referred to by the learned Sessions Judge 
does not olearly set forth the grounds on 
which the learned Judges thought that the 
oase fell under seotion 417 read with 
seotion 511. In the present case I am of 
opinion that it is impossible to say that the 
complainant would have been induced to 
do a thing, or omit to do a thing in conse¬ 
quence of what wa9 done by the accused. 

In this view of the matter I hold that 
no offenoe under section 417 read with 
seotion 511 was committed. Of course I 
do not mean to say that no offence of any 
kind whatsoever was committed. I accord¬ 
ingly allow his application, set aside the 
oonviotion and sentence passed on the 
applicant and acquit him of the offenoe with 
which he was charged. He should be releas¬ 
ed at once, and the fine if paid be refunded. 

Revision accepted. 
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Walsh, j. 

Subedar and others —Appellants. 

v. 

King-Emperor —Opposite Party. 

0 r - App. No. 446 of 1923, deoided 
17th July, 1923, against the order of t 
Addl. Sessions Judge, Aligarh, dated 18 
April, 1923. 

artU?'?! 0 ’, C ° de < «• 154 - Admission 
0 UUC »s not first information , 

mttd9 the aocoBod implicate 

S r«ort .° B „ h r Oan „ n0t ba oaIIed ,fics ‘ ia'o™ 

«Port ao far a9 he is covered. 

Saila Nath Mukherji—lor Appellants. 

£he Government Pleader-tor Crown. 

Q Judgment,-^ this case six men ha 

ZZJST** 01 offence of makl 
preparation for a dacoity and sentenced 


varying terms of imprisonment of some 
severity. The first two Subedar and Ram 
Ohander have already been convicted of a 
dacoity and sentenced to eight years’ impri¬ 
sonment, which conviotion and sentence 
has been confirmed by me in the connected 
case. I have no doubt whatever as to the 
guilt of all the appellants. The same 
approver Narain who gave evidence in the 
connected oase has also given evidence in 
this ease. 

I shoald not therefore interfere, or say 
anything about the details of the case, if it 
were not for oae unfortunate circumstance 
in tbe way in which the learned Judge has 
dealt with one feature in the evidence. A 
technical point has been argued on behalf 
of the appellants, and in my opinion it is 
a good one. With regard to some of the 
accused it happens to possess little or no 
importance. I will deal with the way in 
whioh it affects the oase of the appellants 
in detail in a moment. But it is a point of 
general importance affecting other aocused, 
and a point upon which the learned Judge 
ought never to have made a mistake at all. 
The point is really an elementary one. I 
have no doubt the learned Judge is quite 
familiar with sections 25, 26 and 27 of tbe 
Evidence Act, but the complaint against 
his judgment is that he has misapplied 
theseotions. The point arises in this way. 
The approver and one of the appellants 
were arrested practically redhanded. They 
made statements to the officer who arrested 
them involving admissions of guilt. They 
went further and gave a list of the other 
members of the gang. Thereupon the 
officer made a report in writing to his 
superior, containing the information whioh 
he had received, including the names of 
those other persons received from the two 
men arrested. Somehow or other, the 
learned Judge has described this polioe 
report, which is merely the report of a con¬ 
fession, as the first information report. 
Now the first information report is a well- 
known teohnioal description of a report 
under section 154, Criminal Procedure 
Code, giving first information of a cogniza¬ 
ble crime. This is usually made by the 
complainant, or by some one on his behalf. 
The language is inapplicable to a statement 
made by the accused. The novelty of a 
statement by an aocused person being oalled 
the first information report was to me so 
strange, that when counsel for the appel¬ 
lants addressed his argument to mo 
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attacking the Judge's use of the first 
information report, I took no notice of 
the argument. The learned Judge realized 
that he was dealing with a confession, but 
he momentarily failed to appreciate that 
the document itself was inadmissible, 
and that the only way in which the 
information relied upon could be used 
was by section 27. That is to say, with 
regard to the other accused, the officer 
giving evidence might say: “ I arrested 

them in consequence of information 
received from Narain and Thakuri. When 
I arrested them they made a statement to 
me which caused me to arrest these people”. 
The use which can legitimately be made of 
such information is merely this, that when 
direct evidence is given against the accused 
at the trial and there was evidence against 
the accused, it is open to the defence to 
check such evidence by asking whether 
the name of a particular accused was men¬ 
tioned or not at the time. So that it 
becomes evidence which may be used to 
te3tthe consistency of an approver's story, 
and at any rate information which leads 
to the discovery of the accused in question. 
It is no evidence of the guilt of the accused, 
and the mischief into which the learned 
Judge has fallen and which has been 
rightly complained of, is that he has used it 
throughout as evidence of guilt. In discuss¬ 
ing the individualcases he consistently says 
in the forefront of the points against the 
individual accused, that "his name occurs 
in the first report," and he acquits some 
because their names do not appear in the 
first report, and in his general discussion 
in the judgment he says that “ the fir3t 
information report in question is of the 
greatest importance ". As regards four of 
the accused I am quite satisfied that 
ther6 was abundant evidence without this 
inadmissible document. Khuba was arrested 
in the village, where several of the dacoits 
came from, along with Chiranji who was 
armed with a loaded weapon. He has 
been identified as being with other members 
of the gang in two different places by three 
witnesses. He unfortunately has a squint. 
I do not understand why a squint should 
be regarded as a bar to a legitimate identi¬ 
fication. It seems to me rather an aid 
than otherwise. It is quite true that if 
there is a dishonest investigation an 
Inspector might tell the witnesses that one 
of the persons he wanted identified had a 
squint, and it might be well, if there are 


many persons awaiting trial with this 
abnormality, that some of them might be 
put amongst the crowd for identification. 
But a man might just as well object to au 
identification because he happens to wear 
a black moustache. People with remark¬ 
able features take that risk when they take 
up an evil course. Chiranji has been 
sworn to by the approver, and as the judge 
says his arrest with a loaded pistol is an 
incriminating fact against him, and he has 
been identified by some of the witnesses. 
Umrai was with the two appellants whom 
I have just mentioned and he has also 
been identified. Thakuri was with Narain 
when they were both arrested biding soon 
after day break with a loaded gun and 
ammunition. In the case of those four 
I have no hesitation in confirming their con¬ 
viction and sentences. The case of Ram 
Chander and Subedar is not quite so simple. 
Omitting the objectionable report, there is 
only the identification of witnesses who 
have made a fair proportion of mistakes, 
and if this was the only thing against 
them, I should have felt some difficulty in 
deciding whether I ought not to order a 
new trial. But I propose to take a short 
and common sense course which cannot 
possibly prejudice the accused. They have 
already received 8 years for dacoity. If 
I bad the power I would make the sentence 
in this case run concurrently. After the 
8 years their power for mischief will be 
very much diminished and it seems an 
adequate sentence. They must have been 
guilty of some preparation, if not this pre¬ 
paration, and I therefore uphold this 
conviction and having no jurisdiction to 
order the sentence to run concurrently, I 
reduce the sentence to one of one day to 
date from the judgment In the sessions 
trial. I have taken the pains which I 
have done to deal with this question, 
because I thought it right that the 
attention of the Sessions Judge should be 
drawn to the point, and that he should 
realise that in a case of this kind, if the other 
evidence or other circumstances have raised 
a doubt as to the sufficiency of the 
evidence in the case, the time and trouble 
spent in this case, would have been thrown 
away because I should have had to order a 
new trial. Subject to the above modifica¬ 
tions the appeals are dismissed. 

Sentences reduced. J 
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SULAIMAB, J. 

Brij Behari Lai —Applicant, 
v. 

King-Emperor — Opposite party. 

Cr. Rev. No. 454 of 1923, decided on 
the 18th September, 1923, from the order 
of the Sessions Judge, Gbazipur, dated 
4th August, 1923. 


Crim. P>o. Cede 1)923), S. 345 <5 A)— Com¬ 
pounding of offence is allotted in nvision. 

Under the new Code, 6. 345, sub-olause (5-A), a 
High Court acting in the exercise of its powers 
of revision under S. 439, may allow any person to 
compound any offence which he is competent to 
compound under this section and under Sob. 3, 
Chapter V, an offence under 8. 420, Penal Code, 
is made oomponodable by the new Oode. 

O. W. Dillon and S. N. Verma —for 
Applicant. 


Judgment:—In this revision an appli¬ 
cation has been filed on behalf of the 
original complainant supported by an 
affidavit, praying that permission be granted 
to compound bis case. 

The complainant had filed a complaint 
against the accused on the allegation that 
the latter bad oheated him in respeot of a 
sum of Rs. 210, which had beeo paid by 
the complainant for the purchase of certain 
shares of the Allahabad Tannery, Ltd. The 
acoused was convicted by the trial court 
and that conviotion was upheld on appeal. 
The sentence passed on him was one of 
rigorous imprisonment for six months and 
a fine of Rs. 100. An application for 
revision was filed on behalf of the aooused 
on the ground that there was no sufficient 
evidence on the record to prove bis guilt. 
AotiDg under the revisional powers of this 
Court I sent for the record and the revision 
is still pending. 


In the affidavit filed in this Court to-da 

the complainant admits that he ha 

received Rs. 210, of which it has bee 

alleged that be has been oheated. In hi 

application which has also been verified i 

court by him he is agreeable to oompromis 

the matter and allow the oase to be con 
pounded. 

Under the new' Oode of Criminal Pr 00 < 
dare, section 345, sub-olause <5-A), a Hig 
Court, acting m the exercise of its power 
of revision under seotion 439, may allot 

FEZ *? 00 “P° und any offence whio 

et l 00 “r Dt i° °? m P°und under thi 
seotion and under Soh. 2, Chapter > 
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an offence under seotion 420 of the Indian I 
Penal Code is now made compoundable. I 
As the amount in question was a small 
sum which has been received in full by the 
complainant and be is ready and willing to 
compound the matter I grant the necessary 
permission. 

As a result, the composition of the 
offence, mentioned above, shall have the 
effect of the acquittal of the accused ; the 
fine if paid must be refunded and the 
acoused released forthwith so far as this 
case is concerned. 

Case allowed to be compounded. 
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SULAIMAN, J. 


Sarda Saran —Applicant, 

v. 

King-Emperor —Opposite party. 

Cr. Rev. No. 459 of 1923, decided on the 
8th October, 1923, from the order of the 
Sessions Judge, Cawnpore. dated 24th 
July, 1923. 


renal Loot, tj. 420 —Getting money without a 
request or ir.ductvunt to that tffect, is no offence. 

The applicant Sarada Saran was a temporary 
olerk at Luoknow, and took leavo from the 
93rd January 1923. till tbe 31st ol Janoary of that 
year. While he was on casual leave be went to 
Cawnpore, and wae appointed a ptimaneDt head 
olerk ol the Cawnpore Caotonmcnie by a temporary 
CaotoDment Magistrate. He applied to the 
Luokoow authorities for an extension of his leave 
but originally this leave was not granted. His 
casual leave expired on the Slst January, 1923. 
Ou the 2nd ol February 1923, he had been informed 
that he was ineligible under the rules for a 
permanent appointment. Capiam Pooock, told 
the accused that ho oould not consider bis retention 
in the Cantonment Magistrate’s office, whereon 
the acoused luformed him that be had resigned 
bis post in tho M.litary Aocounts Department, and 

that it would entail considerable loes to him if he 

did pot retein him. He evon offered to accept the 
position of an approouoe olerk. Captain Pooook 
oould not retain him iu his iffioe. and so he paid 
mo n ?‘ h 8 P“y in heu ol notice amounting to 
Rs. 145 Toe aoomed took the pay j Q lieuolnotioe 
and went back to Lucknow. He thee got his leave 
extended and rejoiued on the 6th of February. 
He again drew his pay at Lucknow, where tbe 
aooused made it clear that he had already drawn 
his pay for the mouth at Oaw.ipore and he would 
have to refund one ol the two sums. 

Held, that it is very difficult to soy that the 
'“ d “ 08d 0, *P taiQ Pooock to pay him Rs. 145. 


Guhari Lai and R. N. Prasad —for 
Applicant. 

The Asst. Govt. Advocate —for fcha 
Crown. " 
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Judgment:—This is a criminal revi¬ 
sion from a conviction under section 420 
of the Indian Penal Code. 

The applicant Sarda Saran was a 
temporary clerk at Lucknow, and took 
leave from the 23rd of January, 1923, till 
the 31st of January of that year. While 
be was on casual leave he went to 
Cawnpore and was appointed a permanent 
Head olerk of the Cawnpore Cantonments 
by a temporary Cantonment Magistrate. 
He applied to the Lucknow authorities 
for an extension of his leave but originally 
this leave was not granted. It is not 
disputed that his casual leave expired on 
the 31st of January, 1923. On the 2nd 
of February, 1923, he had been informed 
that he was ineligible under the rules for 
a permanent appointment. 

Captain Pocock, prosecution witness 
No. 3, states that he told the accused that 
he could not cousider his retention in the 
Cantonment Magistrate’s office, whereon 
the acoused informed him that he had 
resigned his post in the Military Accounts 
Department, and that it would entail 
considerable loss to him if be did not 
retain him. He even offered to accept 
the position of an apprentice clerk. The 
witness goes on to say that as he could 
not retain him in bis office, he thought it 
6t and proper to give him a month's pay 
in lieu of notice, and adds that he was 
induced to do so on account of tho repre¬ 
sentation made to him by the acoused. 

The acoused took the pay in lieu of 
notice and went back to Lucknow. It is 
stated that he then got bis leave extended 
and rejoined ou the 5th of February. He 
again drew his pay at Lucknow but tho 
olerk who paid him has stated that on 
receipt of it the accused made it clear 
that he had already drawu his pay for the 
month at Cawnpore and he would have to 
refund one of the two sums. 

On these facts the accused has been 
oonvicted of the offence of cheating. 

Cheating is defined in section 415 of the 
Indian Penal Code as being committed 
when by deceiving any person fraudulently 
or dishonestly one induces the person so 
deceived to deliver any property, etc., and 
whioh act causes damage. 

There can be no doubt that deception 
was practised on Captain Pocock. Whether 
it was intentional or not is a matter 
which was to some extent in dispute, it 
being suggested on behalf of the acoused 


that as he had overstayed his leave he 
honestly bblieved that he had lost his 
appointment. The question however still 
remains whether the accused by deceiving 
Captain Pocock, induced him to pay him 
the salary for February in lieu of notice. 
The charge as framed was that he had 
cheated Captain Pocock and thereby 
dishone3ly induced him to give him (the 
accused) one month’s pay in lieu of one 
month's notice, while he was actually 
drawing p&y for that period from another 
Government department. 

Captain Pocock’s statement however 
make3 it clear, and the learned Sessions 
Judge himself has conceded that admittedly 
the accused did not ask Captain Pocock to 
give him the sum of Rs. 145 or for the 
matter of that any other sum. Captain 
Pocock’s own statement is that the accused 
requested that he be retained, and even 
offered to accept the position of an 
apprentice clerk. It is manifest therefore 
that the statement, if it was knowingly 
made by the accused, was made with the 
objeot of inducing Captain Pocook to retain 
him in service, or at any rate to accept him 
as an apprentice clerk. There is nothing 
to show that at that time the accused even 
suggested that any compensation should be 
paid to him. 

Tho question therefore is whether it can 
be said that the accused by false represent¬ 
ation, which ho made with the intention 
of securing his retention as Head Clerk or 
his employment as an apprentice, can be 
said to have induced Captain Pocock to 
pay him Rs. 145, simply because the 
Captain on that statement thought that 
that was the most fit and proper thiDg. 
to do. 

Tho case is certainly not free from diffi¬ 
culty. 

In my opinion in order to conviot a 
person for cheating, it is necessary to show 
that there is a proximate connection 
between deception practised on the complai¬ 
nant, and his being induced to part with 
some property. If the connection is too 
remote, or very indirect, it is difficult to 
see that the offence of cheating would be 
complete. I have therefore to see whether 
the oircumstances of this case are such as 
to make it dear without any reasonable 
doubt that the payment of one month's 
salary in lieu of notioe was proximately 
connected with the false representation 

made by the acoused. There is no doubt 
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that Captain Pocoob does say that ha would 
not have made the payments unless he had 
been told that the accused had lost his 
appointment. 

The other matter which must have influ¬ 
enced Captain Pocook’s mind was the 
circumstance of the accused's sudden 
dismissal without previous notice. The 
accused certainly was guilty of an attempt 
to cheat Captain Pooock in thi9 way, that 
he deceived Captain Pocock and thereby 
dishonestly attempted to induce him to 
retain the accused in his service and thus 
do an. act which he might not otherwise 
have done. But the accused has unfortu¬ 
nately not been charged with that offence. 

What I have to see is whether be can bo 
convicted of having induced Captain 
Pocook to pay him Rs. 145, in lieu of 
notice. On the evidence of Captain Pocock 
himself it is clear that the acoused in no 
way suggested to him that he should be 
paid any compensation. He certainly did 
not ask him to pay any sum. All that he 
did was to request him to retain him in 
service as permanent Head Clerk, or even as 
apprentice olerk. Can it therefore be said 
that the accused induced Captain Pocook 
to pay him Rs. 145 ? I think the case is 
just on the border line, and it is very 
difficult to say that the accused induced 
Captain Pocook to pay him Rs. 145. I am 
far from saying that Captain Pocook would 
have paid the sum even if he had not been 
told by the accused that he (the latter) had 
lost his appointment. 

I accordingly allow this application, set 
aside the conviotion and sentence passed 
on the accused and discharge him. He 
should be released forthwith. The fine, if 
paid, will be refunded. 

Revision accepted. 
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SULAIMAN. J. 

Shaft and others —Applicants, 
v. 

King^Emperor —Opposite party. 
14th' B fl 6f '. N °'u 482 ° f 1928 ' d °“ d « d °° ‘b 

1,1 T Ct r bor ' 1923 ' “‘“'ia by th 
Sossiods JudgB, Budaun, dated 10th Augusl 

***• trm 


4 


Sharfnddio and Nanhe accused were detected 
while stealing the crop of the complainant Chiddu 
Chamar, who objeoted to the theft and waa com¬ 
pelled to run away to hia house. After this, 
8harfuddin and Nanhe hearing that the com¬ 
plainant intended to go to the police station to 
make a report, went along with the other persons 
to the complainant’s chaupal and there caused 
hurt to Chiddu, and grievous hurt to his father 
Nanhe. 

Held : that the two ofience3 were obviously 
quite distinct and separate, and there was 
also an interval of time bstween their commission. 
Held further : that they were not 60 connected 
together as to form the same transaction. 


The parties were not represented. 


Judgment:—This is a reference by the 
Sessions Judge of Budaun. The acoused 
persona were tried jointly for offences 
under sections 379, 147 and 325 read with 
section 149 of the Indian Penal Code. 
They were convicted by the trying Magis¬ 
trate and their conviotions were upheld by 
the appellate court. 

An application for revision was presented 
on behalf of the acoused persons to the 
court of the Sessions Judge, and the 
legality of the joint trial was questioned. 

The faots as found 90 far are that 
Sharfuddin and Nanhe acoused were 
detected while stealing the orop of the 
complainant Chiddu Chamar, who objected 
to the theft and was compelled to run away 
to his house. After this Sharfuddin and 
Nanhe hearing that the complainant in¬ 
tended to go the police station to make a 
report, went along with the other persons 
to the oomplainant’s obaupal and there 
oaused hurt to Chiddu, and grievous hurt 
to his father Nanhe. The two offences 
were obviously quite distinct and separate, 
and there was also an interval of time 
between their oomamsion. By no 
stretch of language can it be said that 
these offences were of the same time, nor 
can it be said that they were so con¬ 
nected together as to form the same trans- 
aobioD. 


I n . uuo maccer 1 asree wifct 
the learned Sessions Judge that a join: 

trial was illegal. It was hold by theii 
Lordships of the Privy Oounoil in the casf 
reported m 25 Madras 61 that such non. 
oompfiance with the provisions of section 
of the Code of Criminal Procedure, 
was not merely an irregularity but an 
illegality. 

The acoused were not satisfied with the 
joint trial and themselves asked the learned 
sessions Judge to set aside the orders on 
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the ground of the illegality of the joint 
trial. 

I accept the reference, and set aside the 
convictions of the accused persons, and 
direct that the accused be tried de novo of 
the offences charged, and the offence of 
theft be tried separately from that fall¬ 
ing under sections 147, 325 and 149. The 
District Magistrate will send the case to 
another Magistrate for trial. 

Let the record be returned. 

Retrial ordered. 
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SULIAMAN, J. 

Lachman and another —Applicants. 

v. 

King-Emperor —Opposite party. 

Cr. Ref. No. 484 of 1923, decided on the 
4th October. 1923, by the Addl. Sessions 
Judge, Aligarh, dated 16th August, 1923. 

Crim. Pro- Cede, S. 522—Appellate Court cannot 
pass order under, it trial Court has passed none — 
But under new Cede, Bigh Court can. 

An appellate Court has do power to pars an 
• order UDder 8. 622 il the trial Court had made no 
order at all. (39 Cal. 1050 and 48 I. C. 510, Appl) 

But under the Dew Code brought into effect on 
the 1st September last the High Court uoder S. 522 
sub clause 3) has in a reference or revision, power 
to make an order of restoration even though no 
such order might have been made by the trial or 
appellate Court. fP. 213, C. 1.] 

The parties were not represented. 

Judgment :—This is a reference by the 
learned Additional Sessions Judge of 
Aligarh. Tt has been found by the courts 
below that Sia Ram, complainant was put 
in possession of the southern portion of 
the house in dispute by the Civil Court 
Amin on the 10th of December, 1922, in 
pursuance of an appellate order of tbe Civil 
Court. In spite of tbe possession baviDg 
been given to Sia Ram as found by tbe 
courts below tbe accused again took 
possession of the bouse forcibly on tbe 29th 
of December, 1922. It has been found that 
force was used and Sia Ram was intimi¬ 
dated and was prevented from getting into 
the bouse. Accordingly the accused have 
been convicted of the offence under 
section 448 of the Indian Penal Code and 
there is no question of interference with 
that order. 

Tbe trial court however omitted to pass 
any order under seotion 522, Criminal 


Procedure Code. The appellate court after 
upholding the conviction and sentence 
directed that the trying Magistrate should 
restore rightful person, Sia Ram again 
into possession under section 522, Criminal 
Procedure Code. The learned Additional 
Sessions Judge has referred this oase to the 
High Court with a recommendation that 
the latter portion of tbe order of the 
appellate court was ultra vires and should 
set aside. Under tbe old Code of Criminal 
Procedure there was considerable doubt as 
to whether an appellate court bad power 
to pass an order under seotion 522 of the 
Code of Criminal Procedure where a trial 
court had made no order at all. Had some 
order been passed by tbe trial court under 
section 522, Criminal Procedure Code, then 
the appellate court acting under section 423, 
sub clause {d) of the Criminal Procedure 
Code had power to make any amendment 
or any consequential or incidental order 
that might be just or proper aud thus to 
interfere with that order. Where however 
the trial court bad not made any order 
under section 522, Criminal Procedure 
Code, it was certainly very doubtful 
whether the interference by the appellate 
court could come within the expression 
" amendment or any consequential or 
incidental order that may be just and 
proper.” In the case of Bhagat Shaha v. 
Sadtque Ostagar (1), followed in 48 I.C. 510, 
it was held that the appellate court had no 
jurisdiction to make an order restoring 
possession of immoveable property where 
the trial court had not made any order at 
all. These cases are in no way inconsis¬ 
tent with tbe rule of law laid down in 27 
All. 415 where a tryiog Magistrate bad 
himself made an order. I therefore agree 
with the view of the learned Additional 
Sessions Judge that tbe appellate court 
bad in this case no jurisdiction to make 
tbe order in question. 

Tbe case however is a very gross one and 
in tbe absence of a restoration of possession 
tbe complainant will be forced to institute 
fresh proceedings in a Civil Court, soon 
after a successful litigation. This is a fib 
case therefore for interference by this Court. 

Under the new Code of Criminal Proce¬ 
dure (as modified and brought into effeot 
on the 1st of September last) the High 
Court under section 522, sub-olause (3), 



(1) (1912) 39 Cal. 1050= (6 C.W.N. 811-18 
Cr. L.J. 608 = 16 I.C. 176. 
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Criminal Procedure Code has in a 
reference or revision power to make an 
order even though no such order might 
have been made by the trial or appellate 
court. 

Accordingly I set aside that portion of 
the appellate court's order which directed 
restoration of possession to the complain¬ 
ant and in place of it make a fresh order 
directing restoration of possession of that 
portion of the house which had been 
delivered over to the complainant in pursu¬ 
ance of the Civil Court decree. 

Reference accepted . 
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Sulaiman, i. 

Onkar —Applicant, 

v. 

King-Emperor —Opposite party. 

Or. Ref. No. 485 of 1923, decided on 
4th October, 1923, ref. made by the Addl. 
'Sessions Judge, Aligarh, dated 14th August, 
;1923. 


Crim. Pro. Code , 8. 520—Appellate Court cannot 
direct restoration , where trial Court has not. 

Odq Onkar filed a complaint under 8. 506 
against the three accused to the effeot that they 
were demanding under threats the restoration of 
certain Bahis which were iu the complainant's 
Vpossession. These Bahis had been in the posses¬ 
sion of Onkar for the last 10 or 11 years but the 
. trying Magistrates found that they really belonged 
• to two of the accused. They however, passed no 
order with regard to the restoration of the Bahis 
but added that if they wanted to get them back 
. they should seek their remedy in a proper Oourt. 
In an appeal the Appellate Oourt direoted that the 
y Bahis be returned to the accused. 

Held : that the offenoe of oriminal intimidation 
was oomplete but the order of restoration was bad. 


The parties were not represented. 

i 

Judgment :—This is a reference 
the Additional Sessions Judge of Aligarh 
Onkar, the complainant, filed a oompla 
, under sections 506 of the Indian Pei 
Code and 107 Oriminal Prooedure Cc 
, against the three aoouBed to the effeot tl 
they were demanding under threats I 
>' restoration of certain Bahia which were 
the complainant’s possession. It has be 
found that these Bahis had been in I 
. possession of Onkar for the last 10 

tiLriv? hnb tryi ° 8 Magistrates fou 

: annioif WaUy beloD g 0d two of I 
'Moused, Musammab Sabitri and Muaamn 


% 

Deoki. They acquitted the two Musammats 
but convicted the third acouaed Nanney. 
They however passed no ordfer with regard 
to the restoration of the Bahis to the 
Musammats but added that if {hay wanted 
to get them back they should seek their 
remedy in a proper court. 

In an appeal by Naoney, the appellate 
oourt, although it did not differ from the 
finding that the Bahis had been in the 
possession of Onkar for 11 or 12 years and 
although it upheld the conviction of 
NanDey, direoted that the Bahis be returned 
to Musammats Sabitri and Deoki. 

There can be no doubt that an appellate 
court under section 520, Criminal Prooedure 
Code has power to modify, alter or annul 
an order made under section 517 or make 
any further orders that may be just. At 
the same time there oan also be no doubt 
that the order of the trying Magistrates 
was under the ciroumstances quite proper. 

It was Onkar who had been in possession 
of these Bahis for 10 or 11 years who 
complained that the aooused persons were 
threatening him. Although tho objeot of 
the threat was obviously to obtain 
possession of the Bahis nevertheless the 
offence of oriminal intimidation waB 
complete even though the aooused did not 
have access to the articles in question. 
Their conviotions could also have bean up¬ 
held if the Bahis did not really belong to 
the aooused. So long as it was dear that 
the oomplainant had been in possession of 
these Bahis for 10 or 11 years, the question 
of title need Dot have been goue into by 
the criminal courts. That question has, 
as pointed out by the learned Additional 
Sessions Judge, become a complicated one 
and involves the examination of the further 
questions whether Gopi Nath did or did not 
purchase the Bahis at an auotion-sale and 
whether the sale to Onkar was a bona fide 
one or nob. These questions were very 
properly left to be determined by the Civil 
Court. 

I therefor accept this reference and set 
aside that part of the order of the appellate 
oourt which direoted that the Bahis be made 
over to the two Musammats. The Bahis if 
still in the onstody of the oourt should bo 
returned to Onkar from whose possession 
they have come. 

Be/erence accepted in part. 
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I 

SULAIMAN, J. 

• 

Ram tfayal and others —Applicants. 

' ' # * v. 

King-Emperor —Opposite party. 

Cr. Ref. No. 492 of 1923, decided on the 
4th October, 1923, ref. made by the 
Sessions Judge, Farrukhabad, dated 11th 
August, 1923. 

Penal Code , S-272—Mixing pig's fat in ghee for 
sale is no offence under this section, 

MixiDg of pig’s fat with ghee and selling the 
mixture would be Doxicus to the religious and 
social feelings of both Hindus and Mahomed^ns 
but such an act would not come within the 
meaning of the expression ' noxious as food * 
which occur? in 8. ‘272. The word M noxious " had 
it stood by itself, might have bad a wider meaning. 

The parties were not represented. 

Judgment:—This i9 a reference by the 
Sessions Judge of Farrukhabad. The 
accused persons were convicted in a 
summary trial and therefore the record is 
very meagre. All that appears from the 
notes of evidence made by the trying 
Magistrate is that the accused persons were 
taking out pig’s fat and mixing it with 
ghee which they ordinarily sell. There 
was no direct evidence that the accused 
intended to sell the mixture although this 
might be inferred from the oircumstance 
that they do sell ghee. They have been 
convicted under section 272 of the Indian 
Penal Code for adulterating an article of 
food so as to make such article noxious as 
food intending to sell it as food or knowing 
it to be likely that it will be sold as such. 
It is true that the mixing of pig’s fat with 
ghee and selling the mixture would be 
noxious to the religious and social feelings 
of both Hindus and Mohamedans 
but I am of opinion that such an act 
would not oome within the meaning of 
the expression ‘ noxious as food ’ which 
ocours in seotion 272, Indian Penal 
Code. That expression obviously means 
unwholesome as food or injurious to health 
and not repugnant to one’s feelings. The 
word ‘ noxious ’ had it stood by itself, 
might have had a wider meaning, but 
what I have to consider is the expression 
' noxious as food ’ and not merely noxious. 

I therefore think chat the conviotion 
under section 272 of the Indian Penal Code 
was not justified. Of course if the accused 
had sold the mixture or attempted to sell it 
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on the pretence that it was pure ghee they 
would have been guilty of quite a different 
offence, that is to say of cheating or 
attempt to cheat. I accordingly aocept 
this reference and set aside the conviotion 
of the accused, acquit them of the offence 
charged and direct that they be released. 

Conviction set aside. 
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Sulaiman, j. 

Ali Ahmad Khan —Applicant, 
v. 

King Emperor— Opposite party. 

Cr. Rev. No. 534 of 1923, decided on 
the 14th September, 1923. from an order of 
the Sessions Judge, Bareilly, dated 18th 
August, 1923. 

Crim. Pro. Code, S. 537—Illegality in the 
conduct of search does not vitiate trial. 

Where the disoovery ol the artioles showing the 
guilt ol the accused and found at the Search, 
is proved by direct evidence any irregularity or 
illegality in the search can neither vitiate the trial 
nor afleot a conviotion. (II A.L J. 442, Foil.) 
[P. 215, C. l.J 

S. B. Johri —for the Applicant. 

J udgment :—This was a clear oase and 
the only question was whether the accused 
was in possession of cocaine and used to 
sell it in his bouso. On search being made 
four Government currency notes whioh 
had been previously marked by the Excise 
Inspector and bad been banded over to an 
informer in order to be paid for cocaine as 
purchase price were aotually discovered in 
a locked box in the house of which the 
accused bad the key. Furthermore, the 
search witnesses say that as soon as the 
party raided the house the accused went 
inside a room and tried to hold up the door 
against the police but it was forced open. 
He was also seen going to a table in a 
corner of a room and picking up some 
packets whioh he hurriedly put in his 
mouth. His mouth was forced open by a 
police oonstrable and some pieces of paper 
were taken out but the powder had been 
swallowed by him. Then the evidence is 
that certain scales and a knife were 
discovered which when later on examined 
by the Chemical Examiner were found to 
have traces of cocaine on them. The 
evidence of Baldeo Prasad as well as the 
informer is to the effect that it was the 
aooused who had sold the paoket to the 
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informer and which waa ultimately 
found to contain cocaine. All the9e faotg 
have been found by both the courts below 
against the aocused. It is impoaaib e for 
me to go behind these findings and to say 
that these witnesses should not have been 
believed. It has been strongly urged before 
me that the search that was made was 
without a legal warrant and was illegal and 
it is then argued that that vitiates the 
whole trial. I am unable to agree with 
this contention. There is no question of 
drawing any legal presumptions. The 
discovery of the articles mentioned above 
is proved by direct evidence. Any irregu¬ 
larity or illegality in the search can 
neither vitiate the trial nor affect a convic¬ 
tion— vide the oase reported in 11 A. L. J. 
442. In face of the positive evidence it 
cannot be said that tbe accused has in any 
way been prejudiced by any irregular 
search. I reject the application. 

Revision rejected. 
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Sulaiman and Ryves, jj. 

King- Emperor 
v. 

Aladin. 

Or. Ref. No. 559 of 1923, decided on the 
26th October, 1923, ref. by the District 
Magistrate, Agra, dated 3rd Ootober, 1923. 

Arms Act (XT of 1378), 3. 4—Empty cartridges 
are ammunition. 

Empty cartridges came within the difinition of 
ammunition in S. i of the Arms Act, (32 All. 152, 
Foil.) 

The parties were not represented. 

Facts :—In this oase the aocused Aladin 
was convicted under section 19 (/) of Aot XI 
of 1878 (Arms Act) for being in possession 
of three empty cartridge oases without 
licence and was sentenced to six weeks rigo¬ 
rous imprisonment. The defence put for¬ 
ward by the aoonsed was that he had pioked 
them up on the road without knowing what 
they were. 

The Distriot Magistrate taking the view 
that empty cartridges like these do not 
oome within the definition of ammunition 
as given in paragraph 4 of the Aot referred 
the case to the Hon’ble High Court. He 
relied on a oase of the Punjab Chief Court 

Jawa Khan y. K.E., No. 20 Punjab Record 
ioSu, 

* ^ 


EMPEROR. 

« 

The Reference firsb came .up before 
Mr. Justice Sulaiman who referred it to a 
Bench of two Judges. • 

JudgmentThis is a reference by the 
learned District Magistrate % of Agra 
recommending that the conviction of 
Aladin under section 19 (/) of tbe Arms 
Act be quashed. Aladin was* prosecuted 
for having in his possession three empty 
cartridge cases. He was convicted and 
sentenced by the Deputy Magistrate to 
six weeks’ rigorous imprisonment. 

It seems to as that empty cartridges 
come within the definition of ammunition 
in section 4? of the Act, and we follow the 
view laid down by a learned Judge of this 
Court in Baldeo Singh v. King-Emperor (1). 
In our opinion therefore the conviction was 
right. We think however that tbe sentence 
was altogether excessive. In our opinion 
a fine would have been more appropriate 
than a sentence of rigorous imprisonment 
for this offence. As the accused has al¬ 
ready served some part of bis term we alter 
the sentence to the term already served. 
As he is on bail he need not surrender. 
Let the papers be returned. 

Conviction upheld. 

(1) { 910) 32 All. 152=7 A.L.J. 102=10 Or.L.J. 

573 = 4 I.C. 405. 
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SOLAIMAN, J. 

Anis Beg —Appellant, 
v. 

Emperor —Respondent. 

Cr. App. No. 619 of 1923, decided on 
the 11th August, 1923, from the order of 
the Sessions Judge, Moradabad, dated 
4th July, 1923. 

Penal Code , S. 398 —Jdmmisfertnp Dhalura to 
cause a girl to fall in love wilh accused is an 
offence where delirium was caustd . 

Tbo aooufled a boy of about 16 years of ago 
beoame infatuated with a girl Mt. Chando and 
began to make advances to her and did various 
trioks to moke her inclined towards him. Ulti¬ 
mately he persuaded Ranhaiya, a boy of about 
12 years of age to take five Per as one of 
whioh contained dhatum in order that they 
might be given to Mt. Ohando and other 
members of her family. Ranhaiya did distribute 
these psras to various people, inoluding Mt. Ohando. 
All the persons who tock these peras showed 
symptoms of poisoning, add Mt. Ohando was in 
a state of delirium. 
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BeU: that the intention to per9aadoMt Chando 
by some mysterious means or other to fall in love 
with him, cannot be eaid to be an intention to 
commit or facilitate the commission of any offence. 
But dhatura is a very oimmon drue, and it is well 
known that it is poisonous and a person of the age 
of tho acouSfed roust be presumed to know that «uch 
a drug is poisonous. [P 217,0.1.] 

Held further : that if a person by the ad¬ 
ministration of dbatura is thrown into a delirium, 
with the possible risk of falling into coma and 
beooming unoonseious for the time being, both 
bodily pain and inffrmity are caused and therefore 
the acoused was guilty under 8. 328. [P. 217, C. 1.] 

G. W. Dillon —for Appellant. 

The Govt. Pleader —for the Crown. 

Judgment:—This is an appeal from a 
conviotion under section 328 of the Indian 
Penal Code, the aocu9ed having been 
charged with poisoning with dhatura a 
number of persons including one Musammat 
Chando, who is a girl of about 12 years. The 
accused is about 16 years of age, and it is 
the prosecution case that he became 
infatuated with the girl Musammat Chando 
and began to make advances to her and did 
various tricks to make her inclined towards 
him. It is said that he first got her brother 
Narain to take a cake of soap and crochet 
needle and ten annas that Musammat 
Chando might knit him something. He 
also asked her brother to get him some earth 
from below her left foot. He then tried to 
get some sweets sent to her through one 
Manobar, who refused to take them. 
Ultimately he persuaded Kanhaiya, a boy 
of about 12 years of age to take five peras, 
one of which is said to have contained 
dhatura, in order that they might be given 
to Musammat Chando and other members 
of her family. There can be no doubt that 
Kanhaiya did distribute these peras to 
various people, including Musammat 
Chando. All the persons who took these 
peras showed symptoms of poisoning. This 
was in the evening of the 1st of May, 1923. 
A private practitioner Dr. Dikshit was sent 
for about 9-15 p. m., and be noticed that 
Musammat Chando was in a state of 
delirium. She was picking at the oot and 
drawing imaginary threads from her 
fingers. Shanti, a boy, was in a condition 
of collapse and his heart was failing. The 
condition of the children of the tailor was 
also bad. The doctor came to the conclu¬ 
sion that all that was the effect of the 
dhatura poisoning, particularly as he 
noticed the pupils of these people dilated. 
At about 3 30 a. m., that night three of 
these persons were sent to the hospital and 
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were there examined by the medioal officer 
in charge. Ha found the pupils 0 f 
Musammat Chando dilated aod her condi- 
tion delirious. The pupils of two others 
were also found dilated, one of whom, was 
slightly unconsoious but the other person 
was in his senses. This doctor abo came 
to the conclusion that these persons showed 
signs of dhatura poisoning. None of these 
doctors were able to see any vomit or 
stools and they could not give any more 
definite opinion. 

The broad facts of the case conoot be 
much disputed. There is no doubt that the 
appellant did become infatuated with the 
girl and did try various tricks to make her 
favourably inclined towards him. It is the 
previous conduct of the accused that has 
made the learned Sessions Judge come to 
the finding that there was really no 

intention ” on the part of the appellant 
to cause any hurt to either of the persons 
to whom peras were given. The aocused 
had pleaded an alibi but led no evidence to 
substantiate that plea. The evidence given 
by Kanhaiya Lai, 9uoported by the evidence 
of halwai who sold the peras to the acoused, 
as well as of Piarey Lai, a passer-by who 
saw him purohase them and banding them 
over to Kanhaiya Lai, who was standing 
dose to the confectioner’s shop, con¬ 
clusively establishes that the accused had 
handed over peras to Kanhaiya Lai, whioh 
were distributed to the persons already 
mentioned. 

On behalf of tho appellant it has been 
argued very strenuously that he must have 
been under a mistaken belief that these 
peras would aot as a love philtre, and his 
only object in making Mussamat Chando 
eat them was to make her love him. 

It is also suggested that as Kanhaiya Lai 
is the son of a local hakim, it is highly 
probable that it was he who had procured 
this drug. Whether Kauhaiya Lai was in 
the conspiracy, or not, there can in my 
opinion be no doubt that the acoused must 
have intended to administer some speoifio 
drug whioh he believed would aot as a 
love philtre. 

The medical evidenoe proves that this 
drug was dhatura. The question then is 
whether under the ciroumstanoes it can be 
inferred that the acoused knew the nature 
of the drug whioh was going to be 
administered. < 

As I agree with the finding of the learned 
Sessions Judge that there was really no 
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intention on the part of the accused to 
oause hurt to any person, it is clear that 
the offence cannot fall within the first 
portion of section 328 of the Indian Penal 
Code. I am also of opinion that the 
intention to persuade Musammat Cbando 
by some mysterious means or other to fall 
in love with him, cannot be said to be an 
intention to commit or facilitate the 
commission of any offence. In this view 
the act cannot fall within the second 
portion of that section either. 

The question remains whether it can be 
said that the accused knew it to be likely 
that be will thereby c*u pq hurt to any of 
those persons. I find it impossible to 
believe that Kanbaiya Lai would have 
mixed up this drug in the perns without 
informing the accused what drug it was. 
Even if Kanhaiya Lai knew all about it, 
there can in my mind be no doubt that the 
accused also knew the nature of the drug. 
I find it impossible to conjecture, or 
assume, that the drug which the accused 
wanted to put in the perns , was a drug 
other than the one which the doctors say 
must have been. If it was sought to be 
shown that a mistake had been made, and 
owing to such mistake a wrong drug had 
been mixed up, it was the duty of the 
aooused to show it. There was no plea of 
this kind put forward, nor any evidence led. 
The evidence of Kanbaiya Lai, if believed, 
negatives it altogether. In any case I am 
not prepared to assume that the aoous¬ 
ed was not aware that the drug which 
was mixed in one of the perns at least 
was anything but dhaturn , which the 
dootors found to have been the drug. 
Dhaturn is a very common drug, and it 
is well known that it is poisonous. A 
person of the age of the aooused must be 
presumed to know that such a drug is 
poisonous. If he oauses such a drug to be 
administered, be must be presumed at 
least to know that it is likely that he will 
thereby cause hurt. The word "hurt" 
is defined in section 319 of the Indian 
Penal Code as meaning either bodily pain 
or disease or infirmity to any person. 
The bodily pain or infirmity obviously 
may either be permanent or temporary. 
If a person by the administration of that 
drug is thrown into a delirium, with the 
possible risk of falling into coma and 

becomiDgunconsoious for the timebeing.it 

is dear that both bodily pain and infirmity 
are caused. Infirmity ” has been 


defined by one author as inability of an 
organ to perform its normal function which 
may either be temporary or permanent. 
In my opinion this definition seems to be 
correct. Under the circumstances there 
can be no doubt that the aooused must be 
deemed to have bad knowledge that the 
administering of the drug was likely 
to cause hurt within the meaning of 
section 319 of the Indian Penal Code. 

It is very fortunate that none of the 
persons, who took the peras t died. The boy 
Shanti however was in a very serious 
condition of collapse, and at one time it was 
seriously feared that his heart was failing. 
Luckily he escaped death. Musammat 
Chando also was comparatively very seri¬ 
ously ill. Under the oircumstancea 
although the accused oannot be said to have 
aotually intended to cause any hurt to 
either of these persons, yet as his act was a 
grossly rash one. I think that the sentence 
of one year’s rigorous imprisonment does 
not err on the side of severity. The result 
is that this appeal fails and it is dismissed. 
The appellant who is on bail must 
surrender at once. 

Appeal dismissed . 
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Ryves and Daniels, jj. 

Pateshwari Prasad —Defend ant- Appel¬ 
lant. 

v. 

Shanker Dayal —Plaintiff-Respondent. 

S. A. No. 946 of 1923, decided ou the 
22nd June, 1923, against the deoree of the 
District Judge of Gorakhpur, dated 23rd 
February, 1923. 

Evidence Act t S. 71—Attesting teilnessts uon 
over by the other side-Evidence o/ writer sufficient. 

Where it was found by tho Courts below that the 
attesting witnesses had been won over and gave 
evidenoe hostile to the plaintiff, and the plaintiff 
examined the writer of the deed to prove execution 
under 8.71 and his evidence was accepted. Held ; 
that the contention that it io necessary that this 
witness should have been ablo to ewear that both 
the attesting witnesses were present when the 
exeoutant signed the deed and that they witnessed 
it is untenable. (17 A.L.J. 141 and 1933 Pat. 416. 
Foil.) 

The law provides that the attesting witnesses, if 
available, most bo oalled and that in their absenoe 
no other evidenoe to provo oxeoution shall bo 
accepted: If they are dead or have been won over 
by the other side the person claiming under the 
document is allowed to prove it as best he can. It 
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is sufficient if be can prove execution by any 
evidence that may be available. 


P. L. banerjee —for the Appellant. 

Judgment:—The only plea urged in 
this appeal is that the mortgage sued on 
was not proved. It has been found by 
the courts below that the attesting witness¬ 
es bad been won over and gave evidence 
hostile to the plaintiff. The plaintiff 
examined the writer of the deed to prove 
execution under section 71 of the Evidence 
Act and his evidence has been accepted. 
The appellant’s contention is that it is 
necessary that this witness should have 
been able to swear that both the attesting 
witnesses were present when the executant 
signed the deed and that they witnessed it. 
This point is concluded against him by the 
authority both of this Hieh Court and of 
the Patna High Court. In Narain Das v. 
Dtlaicar (1) it was held by a Bench consist¬ 
ing of Richards, C.J., and Banerji, J., that if 
the mortgage appeared on the face of it to 
have been executed in the presence of more 
than one person and it was proved in the 
manner prescribed by section 71 of the 
Evidence Act, this was sufficient. In 
Laksman Sahu v. Gokhul Maharana (2) the 
question was still more specifically dealt 
with The relevant passage in the judg¬ 
ment of Das, J., who delivered the leading 
judgment is as follows:—"The learned 
Vakil who has argued this case on behalf of 
the respondent urges before us that the 
proof oi execution will not help the plaintiff ; 
it must be proved that the document was 
properly attested. In my opinion so far as 
section 71 of the Evidence Act is concerned, 
execution includes attestation, for section 71 
only operates if the attesting witness denies 
or does not recollect the execution of the 
document.” 

We think that these rulings correctly 
express the intention of section 71. The 
main object of attestation is to secure 
unimpeachable evidence of the execution 
of the document. The law provides that 
the attesting witnesses, if available, must 
be called and that in their absence no other 
evidence to prove execution shall be accept¬ 
ed. If they are dead or have been won 
over by the other side the person claiming 
under the document is allowed to prove it 
as best he can. It is sufficient if he can 


(1) (1919) 41 All. 250 = 17 A-L J. 141 = 52 Ind. 

Oas. 830. 

(2) 1922 Pat. 415=1 Patna 154 = 70 1.0. 298. 


prove execution by any evidence that may 
be available. It would be laying an impos¬ 
sible burden on him to require that he 
should be able to produce a witness who 
could not only prove execution but was also 
able to swear that both the attesting 
witnesses were present and that they 
attested the deed. We accordingly dismiss 
tbe appeal under Order 41, rule 11. 

Appeal dismissed. 
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(FULL BENCH). 

PlGGOT, LlJ^DSAY and SULAIMAN, JJ. 

J/. Muhammad Jan —Plaintiff-Appellant. 

v. 

Shiam Lal end others —Defendants- 
Respondents. 

Ex. S. A. N 03 . 1430 and 1431 of 1922, 
decided on the 14th December, 1923, from 
tbe decree of tbe District Judge, Budaun, 
dated 31st July, 1922. 

(a) Civ. Pi o Coie, 0. 20, r. 14 —Deposit mode 
on re-op ning dip the Court biing closed on the day 
of deposit, is valid—Limitation Act, S 4. 

^ By an appellate decree, tbe plaintiG in two 
pre-emption cases was given one month from the 
*i7th of September, 1921, within which to 
deposit oertaiu money, if he desired to obtain 
the benefit of the decree in his favour. The Civil 
Courts closed lor the vacation in that year on the 
30th of September and re-opened on the 4th 
November. On that date the successful plaintiff 
made the deposit required by the deoree. 

Held: that tbe deposit tendered by Muhammad 
Jan the plaintiff on the 4ih November, 1921, was 
in time under the terms of the decree. Although 
tbe put:es themselves c.nnot extend tbe time for 
doinRan act in Court, yet if the delay 13 caused, 
not by any act of their own, but by Borne *ot of the 
Court itself, such as the fact of the Court being 
closed, they are entitled to do the act on the first 
opening dayX (IS C*l. 631, 22 Mad 179, Appr ; 19 
A.L~J. 79. 3'All. 659 and (1684) A W.N 217, Afir.; 
41 All. 47. Overruled.) [P. 219, C. 9.) 

Iqbal Ahmed —for the Appellant. 

S. A. Haidar —for Respondents. 

Piggot, J. :—The facts out of which 
the two appeals before us arise are stated in 
the referring order of the 22nd June, 1923. 
In substance they amount to this : By an 
appellate deoree, the plaintiff in two pre¬ 
emption cases was given one month from 
the 27th of September, 1921, within which 
to deposit certain money, if he desired to 
obtain the benefit of the decrees in bis 
favour. Tbe oivil courts closed for the 
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vacation in that year on the 30th of 
September and reopened on the 4th of 
November. On that date the successful 
plaintiff made the deposit required by the 
deoree. The courts below havo held that 
it was too late, more than thirty days 
having elapsed since the 27th of September, 
1921 There was authority of this oourt 
for the view thus adopted. This is to be 
found in the case of Hirday Narain v. Atom 
Singh (1). The attention of the courts 
below was not drawn to the fact that, 
since the decision above referred to a Bench 
of this Court, in the case of Reoti Ram 
Sita Ram (2) had arrived at a different 
conclusion. The matter has been referred 
to a Full Bench in order that these conflict¬ 
ing decisions may be reconsidered. The posi¬ 
tion is so far an unfortunate one that in Reoti 
Ram's case the attention of the Bench was 
not called to the decision in Hirday Narain's 
case, while on the other hand the deci¬ 
sion in Reoti Ram's case is founded upoD an 
older decision of this Court which was not 
laid before the Bench which decided Hirday 
Narain’s case. The older decision in ques¬ 
tion is the case of Dabi Din Rai v. iMuham¬ 
mad Alii 3). We now fiud moreover that 
another Bench of this Court, in the case 
of Bisheshar Naik v. Said-ud-din (4', had 
held a deposit made under oiroumstances 
precisely similar to those which we are 
now considering to have been made in 
time. The question for determination is 
whether the deposit made by the plaintiff 
Muhammad Jan was or was not within 
time under the terms of the decree. We 
have no desire to disouss any question as 
to the powers of the Court to extend that 
time; nor do we bold that the case falls 
within the provisions of seotion 10 of the 
General Clauses Act. As regards the 
decisions of this Court there is clearly a 
preponderance of authority in favour 
of the plaintiff appellant. The current of 
authority is broken only by the decision in 
Hirday Narain's case. The facts in that 
case were to this extent peculiar, that the 
deposit made by the plaintiff was not made 
actually on the first possible day after the 
reopening of the courts, but one day later, 
It is true that a point was made in argu¬ 
ment of the faot that, on the first available 
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day, the treasury where the deposit was 
required to be made was only open for one 
hour ; but we do not know how far this 
circumstance may have affected the deci¬ 
sion of the Hon’ble Judges. There are 
two cases of other High Courts which are 
in our opinion in point. In the case of 
Shooshi Bhushan Rudro v. Gobind Chandcr 
Roy (5) the Calcutta High Court, relying 
upon certain Engligh cases, made the fol- 
lowing observations :— 

"The broad principle there laid down 
" is that, although the parties themselves 
" cannot extend the time for doing an act 
" in court, yet if the delay is caused, not by 
“ any act of their own, but by some act of 
“ the Court itself, such as the fact of the 
" court being closed, they are entitled 
" to do the act on the first opening day 
They go on to remark that this principle 
had been affirmed in older cases of the 
same court. 

The same principle was laid down by 
another Bench of the same Court in the 
case of Peary Mohan v. Ananda Charan (G) 
in which again two older ca9e3 are referred 
to. We desire to refer also to the case of 
Sambasiva Chari v. Ramasami Reddi (?). 
The significance of that oase lies in the faot 
that the Hoo’ble Judges repelled conten¬ 
tions based upon the statutory provisions 
of the Indian Limitation Act and of the 
General Clauses Aot; but nevertheless held 
that there is a generally reoognized 
principle of law under wbioh parties who 
are prevented from doing a thing in court 
on a particular day, not by any aot of 
their own, but by the oourt itself, are 
entitled to do it at the first subsequent 
opportunity. It is quite true that this 
case, a9 well as Shooshi Bhushans Rudro's 
case, was laid bofore the Benoh of this 
court whioh deoided Hirday Narain's oase. 
The learned Judges there remarked that 
these cases have nothing to do with the 
question then being argued before the 
court. Strictly speaking this remark is 
correot, as the Hon’ble Judges were then 
dealing with a pre-emption deoree pre¬ 
scribing a oertain period for the doing of a 
certain aot; but it does seem to us that the 
general principle affirmed in the Calcutta 
and Madras oases is applicable and is 
sound in law. In view of these considera¬ 
tions and, taking account of the faot that 

(6) (1891) 18 Oal. 331. 

(6) (1891) 18 Oal. 691. 

(7) (1899) 33 Mad. 179. 
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the general current of authority in this 
Court has been opposed to the decision in 
Hirday Namin's case, we think that that 
case should now be overruled and the 
law affirmed as settled by two previous 
decisions and one subsequent one. In 
our opinion the deposit tendered by 
Muhammad Jan the plaintiff on the 
4th of November, 1921, was in time under 
the terms of the decree and should have 
been accepted. We therefore allow these 
appeals, set aside the order of the court 
below and dismiss the application of the 
defendants to have the decree of the 27th 
of September, 1921, executed as a decree 
in their favour. The appellant will have 
his costs throughout. It will be for the 
plaintiff Muhammad Jan to make such 
further application to the trial court as he 
may be advised, if he desires to obtain 
execution of tbedeoree in bis favour. 

Appeal allowed. 
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(FULL BENCH). 

Piggot, Lindsay and Sdlaiman, jj. 

Sardara and others —Appellants. 

v. 

King-Emperor —Respondent. 

Cr. App. No. 665 of 1923, decided on the 
14th December, 1923, against the deoision 
of the Sessions Judge, Moradabad, dated 
13th July, 1923. 

(a) Criminal trial—Conviction—Severity of 
sentence should be lessened because o/ service to 
crown. 

Where the aocused has rendered service to crowo, 
in giviDg evidence Against some members ot bis 
gang whioh evidenoe resulted in their conviction, 
bis oonviction was altered from one of death to 
that of transportation for life. [P. 923, C. 1.] 

(b) Criminal Pro. Code, S. 337—Statements 
previous to tender 0 / pardon are admissible against 
the approver. 

A previous admission made by aooused, who was 
subsequently tendered pardon, i9 admissible in 
evidenoe against him. (11 All. 79, Dist.) 

M. L. Sandal —for the Appellant. 

The Government Advocate —for the 
Crown. 

Piggot, J.:— In this case Sardara, Bansi 
and Pokba, described as pasias by caste, 
residents of the same village, mauza Meoli, 
in the Rampur State, were put on tbeir 
trial on a oharge framed under seotion 


396,1.P.C.,in respectofa daooity committed 
on the 27th June, 1922, at a village called 
Majhaula, in the Bahjoi police cirole of the 
Moradabad District. The learned Sessions 
Judge has convicted all three aocused and 
the record is before us for confirmation of 
sentence of death passed by the sessions 
court. The aocused have submitted petitions 
of appeal and the case has been argued by 
Counsel on tbeir behalf. The commission 
of a serious daooity on the date and at the 
place specified in the charge is proved by 
abundant evidence and is not contested. 
The villagers seem to have expeoted suooour 
from a fort belonging to a looal Raja and 
as the dacoits, who were somewhere about 
thirty in number, were leaving the house 
which they had plundered, they found it 
necessary to fire on the assembled villagers 
in order to clear a passage for themselves. 
The evidence is that either two or three 
shots wers fired, that two villagers were 
killed on the spot and others wounded. It 
will be convenient to consider at once the 
circumstances under which the three appel¬ 
lants came to be implicated. More than a 
month later, that is to say, on the 30th 
July, 1922, the police in the Etah Distriot 
arrested under circumstances of grave 
suspicion, certain persons who were 
endeavouring to travel by train from the 
railway station of Kasganj or other railway 
stations on the same line in that distriot. 
Amongst the persons so arrested were these 
three accused, Sardara, Bansi and Pokha. 
The learned Sessions Judge does not say 
that they were arrested together; but he 
says that they were arrested under cir¬ 
cumstances warranting the inference that 
they had gone to the Etah Distriot on one 
and the same business. Sardara was 
produced before a Magistrate on the 
1st of August, 1922, the next day but one 
after his arrest. To that Magistrate he 
made a detailed confession, admitting his 
complicity in dacoities which had just been 
committed in the Etah Distriot and also 
referring to other dacoities committed by 
the same gang in other districts. Amongst 
the dacoities referred to in this oonfession 
is this offence committed at Majhaula for 
whioh the three aooused have now been 
tried and convioted. In consequence of 
this statement the three accused were 
placed, along with a number of Other 
under-trial prisoners, in the Etah Jail on 
the 17th of August, 1922, when witnessos 
from Majhaula were brought to see if they 
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could identify any of them. Evidence as 
to this identification proceeding has 
been given by the Magistrate under 
whose supervision it was conducted. The 
result, so far as we are concerned, wa3 
that one witness, by name Angan Lai, picked 
out the accused Sardara and Bansi from 
among 9 fc the entire number of persons 
paraded before him for identification. He 
has been consistent throughout in his 
statement in respect of these two men. He 
says they were amongst the decoits who 
committed the offence at Majhaula an 1 that 
Sardara had a gun. It wa9 a dark night, but 
the dacoits had lit torches inside the house 
and, when they were leaving the house, the 
witness deposes that they passed quite 
close to him. This witness made no mistake 
in his identification; that is to say, ho did 
not profess to recognize any of the persons 
placed before him except Sardara and Bansi. 
Ooe other witness, by name B ba Ram, 
picked out the accused Bansi and Pokha as 
persons whom he recognized as having 
been amongst the dacoits at Majhaula ; but 
be also picked out and made the same 
assertion concerning an under-trial prisoner 
who admittedly had nothing whatever to do 
with the daooity at Majhaula. His evidence 
is therefore discounted to this extent, that 
he has shown himself canable of making a 
wrong identification. We need not refer 
for the moment to the proceedings taken in 
the Etah and Aligarh districts in respect of 


the dacoities committed there. The record 
of the present trial shows that when these 
three accused persons were placed on their 
trial at Moradabad they simply pleaded not 
guilty. There is nothing in the statement 
of Sardara to the effect that he bad been 
tendered a pardon in the Etah District. He 
did not make a statement to this effect 
before the Committing Magistrate at 
Moradabad, nor did be enter any suoh plea 
in the sessions court. In his petition of 
appeal to this Court what he say9 ie that, 
having been tendered a pardon, he gave 
.evideooo as a prosecution witness in oon- 
neotion with one daooity committed in the 
Etah District and one daooity committed 
m tho Aligarh District. He adds that, as a 
matter of fact, he knew nothing whatever, 
about any daooity committed in the 

Moradabad District, but that after his arrest 

u had 0u 28ested to him that he 

should molude this Moradabad daooity in 
his statement and he had fallen in with the 
suggestion. 


It was after examining this petition of 
appeal that the question was raised before 
the Bench hearing the said appeal as to 
whether Sardara ought to have been tried 
at all by the Sessions Judge of Moradabad. 
It is quite true that he did not plead in 
that sessions court any pardon in bar of 
his trial; but in the case of a prisoner 
of this class, not represented by Counsel, 
it would not he fair to press such a point 
against him. This Court has therefore 
undertaken to investigate the question 
whether there was or was not in existence 
a Magistrate's order, haviog the effect of a 
valid tender of pardon in respect of this 
offence at Majhaula of which Sardara has 
now been oonvioted, which pardon the said 
Sardara could have pleaded in bar of his 
trial. In the record of the Etah daooity. 
Sessions Trial No. 57 of 1922, we do not find 
any formal order drawn up by the Commit¬ 
ting Magistrate, or by any other Magistrate, 
of the kind presupposed by the provisions 
of 68otioa 337 of the Code of Criminal 
Procedure. We do fiod however something 
wbich may be treated as, for practical pur¬ 
poses, the equivalent of suoh a proceeding. 
It appears that on the 6th September, 1922, 
Sudara was produced before Mr. Abdul 
Haq, a Magistrate of the first class. The 
Magistrate began his examination of Sar¬ 
dara by reoording the following question :— 

“ Are you prepared to aocept a pardon 
upon this condition, that you shall etate 
acourat9ly and fully all the faots known to 
you concerning (or connected with) the 
Nagla Kunji daooity ?" 

The accused replied, " yes, I am so 
prepared”. 

Upon this a statement was recorded 
baaring on this dacoity at Nagla Kunji. 
There is nothing in that statement which 
refers to the offenoe for participation in 
in which Sardara has now been oonvioted. 
Accepting this record as proving the tender 
of a pardon to Sardara under the condi¬ 
tions prescribed by seotion 337 of the 
Code of Criminal Procedure we are satis¬ 
fied that this tender was only in respeob 
of the offence then under investigation by 
Mr. Abdul Haq, Magistrate of the first 
olass. Tbat was the offenoe of daooity com¬ 
mitted at Nagla Kunji in Etah Distriot. The 
pardon as tendered has olearly no reference 
to the daooity oommitted more than a 
month previously at this village of Majha¬ 
ula in the Moradabad Distriot. Reference 
might of course be made to seotion 339 (2) 
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of tbe Code of Criminal Procedure ; but we 
are bound to note that the statement which 
has been tendered in evidence against 
Sardara at this trial is not the statement 
which he made to Mr. Abdul Haq on the 
6 th of September, 1922, nor any other 
statement made by him subsequently to the 
tender of pardon. What is being put 
in evidence is his original confession 
before another Magistrate made on the 
1st of August, 1922. We are satisfied 
that there is nothing in section 339 of 
the Criminal Procedure Code which forbids 
this confession of the 1st of August, 1922, 
from being putin evidence. We have been 
referred to, and have carefully considered, 
the ruling of a learned Judge of this Court 
in the case of Queen-Empress v. Ganga 
Charan (1). That case is certainly dis¬ 
tinguishable. In the first place, the state¬ 
ment which was being put in evidence 
against the accused Ganga Charan in the 
reported case was the very statement which 
be had made after a pardon had been 
tendered to him and on the strength of that 
tender of pardon. In the second place, the 
learned Judge of this Court, having gone 
into all the circumstances under whioh 
pardon had been tendered to and accepted 
bv Ganga Charan, satisfied himself that 
the offences for which Ganga Charan was 
afterwards being put upon his trial in 
another district (and indeed in another 
province) were so connected with the 
offences in respect of wbioh he had aocepted 
the tender of pardon, and had given 
evidence as a witness at the first trial, 
that they were covered by the terms of the 
pardon which had been tendered to Ganga 
Charan. For the reasons already indicated 
we are unable to say the same of the 
offence committed at Majhaula with 
which we are concerned in the present 
oase. We hold therefore that, apart 
altogether from the fact that no pardon 
was pleaded in bar of trial iu the present 
case, there was as a matter of fact in 
^existence no pardon which could legally 
have been pleaded by Sardara in bar of 
jhis trial in respect of the offence for 
Iwbicb he was tried and convicted by the 
jSessions Judge of Moradabad. 

OWe now come to the evidence in the 
case. Sardara has been convicted on the 
confession made by him on th6 1st of 
August, 1922, taken with the evidence of 


Angan Lai. In our opinion he was rightly 
convicted upon this evidence. There is 
no reason whatever to distrust the bona 
fides of Angan Lai’s evidence, and he 
showed himself capable of identifying two 
men accurately out of the dacoits whom he 
bad seen at Majhaula. Moreover, Sardara’s 
confession, made on the 1st of August, 
1922, has been proved in the present 
case by the Magistrate who recorded it, and 
we have the Magistrate's testimony to the 
fact that it was made voluntarily. It 
seems altogether a farfetched suggestion 
that the police of the Etah District, the 
moment these men arrested under suspici¬ 
ous circumstances had fallen into their 
hands, should have thought of coaching 
one of them to make a full confession in 
respect of adacoity committed more than 
a month previously in another distriot. 
There is no room for the suggestion that 
this confession of the 1st of August, 1922, 
was prompted by any promise of pardon. 
The Magistrate who recorded it took pains 
to satisfy himself on this point; moreover, 
the promise of pardon was made more than 
a month later in consequence of this confes¬ 
sion, and not this confession in consequence 
of any promise of pardon. We are satisfied 
that Sardara ba9 been rightly convicted. 

As regards Bansi we come to tbe same 
conclusion. There are two identification 
witnesses against him and the cumulative 
effect of such evidence is always important. 
Qe is also implicated in the retracted 
confession of Sardara. 

We are less satisfied with regard to 
Pokha. The only identification evidence 
against him is that of the witness Biba Ram, 
who proved himself capable of making a 
bona fide mistake in identity. He is only 
implicated in Sardara’s confession in vague 
and general terms. The circumstances of 
his arrest, on which considerable stress is 
laid by tbe learned Sessions Judge, would 
no doubt serve to supply a considerable 
degree of corroboration of Sardara’ 8 asser¬ 
tion that this man Pokha, along with 
Bansi, was concerned in the dacooity 
committed at Nagla Kunji in the Etah 
District immediately prior to their arrest; 
but it does not supply any real corrobo¬ 
ration of Sardara’s statement that Pokha, 
along with Bansi and others, had been 
concerned in the Majhaula daooity more 
than a month previously. In our opinion 
the evidence against Pokha falls short of 
satisfactory or conclusive proof. We 


(1) (1888) 11 All. 79=(1888) A.W.N. 289. 
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accept his appeal, set aside the conviction 
and sentence against him and direct that, 
so far as this matter is concerned, he be set 
at liberty. We have finally to consider the 
question of senteuce as against Sardara and 
Bansi. The learned Sessions Judge, in 
entire ignorance of the fact3 we have 
ascertained as to the previous dacoity cases 
in the Etah and Aligarh districts, was no 
doubt justified in passing sentence of death 
upon Sardara in the present case. The 
dacoity was a serious one, the murder of 
two villagers was a cruel and wanton act 
and the act itself was brought very close 
to Sardara by evidence that he was himself 
carrying a gun at the time. We think 
however that the public service done by 
Sardara in giving evidence for the Grown 
in two cases in the Etah and Aligarh 
districts, which we know to have resulted 
in the conviction of other members of 
the gang, deserves recognition at least 
to this extent, that be may be permit¬ 
ted to save his own neck from the rope. 
If we set aside the sentenoe of death 
against Sardara we feel that we must do 
the same in the case of Bansi. Accord¬ 
ingly, we acoept the appeals of Sardara 
and Bansi to this extent only, that, while 
affirming the oonviotion recorded in respect 
of each of them, we set aside the sentence 
of death and, in lieu thereof, direct Sardara 
and Bansi to undergo transportation for life. 

Convictions altered . 


lant, 
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Rafjq and Stuart, jj. 
Mukarram Ali Khan —Defendant-Appel 


v. 


Anjuman-un-nissa Bibi and Asghar 

7™ kln Plaintiff-Defendant-Respondent* 
t v S oL5 0, , 1592 of 192 °- deoid ed 

the 24th Ootober, 1922, from the deoree 
t i , ® tr ' cfc Judge, Budaan, dated 2l 

July, 1920. 

Afafcowdan Lau>-Waqt-Provision for vu 
invalidate. relattae * and dependents dots 

»n« f0r .‘ he pu . r f ose8 of oharity, inol 

lot the readin^i 0 !:!,“I 911 ’ 6 '* and dependents, i 

the Vonl 0 la AV ,ateha (ot ‘ h ° “Nation 

[P. aCo. !.] 00na ‘ i ‘ Dtes 9 valid w, 

AppeLf 1and S ' N ' ««-<" I 
Iqbal Ahmaa-b' tteIkupoi.daDte. 


Judgment:—The only point which 
requires decision in the present appeal is 
whether the property in dispute is waqf 
property or not. The plaintiff respondent, 
Musammat Anjaman-un-nissa, purchased 
the property in suit from A6ghar Ali Khan, 
defendant, respondent No. 2, on the 14th 
of November, 1917. Soon after her pur¬ 
chase she made an application to the 
Revenue Court for mutation of names in 
her favour. The defendant-appellant, 
Mukarram Ali Khan, who is a cousin of 
Asghar Ali Khsn, objected to the mutation 
of names in favour of the vendee on the 
ground that the property in respect of 
which mutation of names was sought was 
waqf property, and henoe the vendor of 
the plaintiff-respondent No. 1 had no right 
to convey it. 

Both parties gave evidence and the 
claim of the plaintiff was decreed. The 
decree of the first oourb was upheld in 
appeal. Mukarram Ali Khan has come up 
in second appeal before us and contends 
that the property in suit was dedicated 
prior to 1854 to certain charitable purposes 
and that the decisions of the court below 
as to the validity of the waqf are erroneous. 
It appears from the materials on tbo record 
that there has been litigation in respect of 
this property prior to the present dispute. 
The former litigations were in 1901-1902 
and 1915-1917. In the former litigation 
of 1901, which arose out of partition pro¬ 
ceedings, tbo decision of the Distriot Court 
was adverse to the contention of the 
defendant-appellant. On the other hand, 
in the litigation of 1915-1917, which ended 
m thia Court, the decision was in favour 
of the contention of the defondant-appellant. 
Both parties to the present appeal call to 
their aid the decisions of 1902 and 1917, 
oontendiDg that the matter is res judicata. 
We tbmk that the question of res judicata 
does nob really arise in the present case as 
some of the parties to the former litigations 
were different. The real point, as we have 
already remarked, for oonsidertion is 
whether the property in question is waqf. 
We hnd from the papers on the record that 
one Mardan Ali Khan was the owner of the 

P W p 0 f ky in 8ui6 and soma other °OOBider- 
able landed property. According to the 

?M te T 0nfc fc k 0 defendant-appellant, he 
IMaraaD Ali Khan) dedicated the property 
m suit to certain charitable and religious 
objeots. After hiB death there was a 
dispute between his descendants and the 
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matter was referred to arbitration. The 
award given by the arbitrators found the 
property now in suit as waqf property 
dedioated by Mardan Ali Khan for the 
purposes of obarity. including maintenance 
of bis relatives and his dependents, and 
for the reading of the fateha for the 
salvation of his soul. Now we have to 
consider whether the above-mentioned 
objects would constitute objects of a valid 
waqf. The contention on behalf of the 
plaintiff-respondent No. 1. the vendee, is 
that the dedication was really for the 
benefit of Mardan Ali Khan's descendants 
and for keeping the property in his family, 
and that the mention of the dependents, 
the oharitable purposes and the fateha was 
merely a pretence to evade the law under 
which a dedication for the maintenance of 
the members of a family was, at that time, 
invalid. We have given due consideration 
to the argumeut of the learned Counsel for 
the plaintiff respondent No. 1, but we find 
ourselves unable to aeree with him. We 
think that the real object of Mardan Ali 
Khan was to dedicate a portion of his 
property for the reading of the fateha and 
for umur-i khair (charitable purposes) 
including the maintenance of his poor 
relatives and dependents. Such a dedica¬ 
tion is, it is not denied, valid under the 
Muhammadan law. The opinion of the 
learned Judge of the lower appellate court 
that the objects of the waqf were uncertain 
and illusory, is not sound and is not sup¬ 
ported by any valid reasons. We, therefore, 
hold that the waqf in question was a valid 
waqf. We allow the appeal and set aside 
the decrees of the courts below and dismiss 
the suit of the plaintiff respondent No. 1 
with costs in all courts. 

Appeal allowed. 
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Sulaiman, j. 

Chedi— Applicant, 
v. 

Ram Lai— Opposite Party. 

Cr. Ref. No. 371 of 1923, deoided on 
11th August, 1923, from the decision of the 
Addl. District Judge, Allahabad, dated 
23rd June. 1923. 

Crim. Pro. Code, S. 250—Appellate Court 
cannot act under this section. 

It is only the trying Magistrate wbo, if be 
discharges Moused persons, oan order compensation 


to be paid. Tbe appellate Court has no jurisdiction 
to proceed under S. 300. (38 All. 635 and 39 Oah 
157, F.B., Foil) 

S. Sinha —for the Applicant. 

Sulaiman, J.:—Tbi9 is a reference by 
the Additional Sessions Judge at Mirzapur. 
It appears that there were two trials before 
a Magistrate of the third class. Rim Lai 
was convicted under secrion 447 of the 
Indian Penal Code in one and three other 
acoused persons wero convicted under 
section 352 of the Indian Penal Code in the 
other. Both these accused persons pre¬ 
ferred an appeal to the District Magistrate, 
who allowed their appeals, set aside the* 
conviotions and released the acoused. In 
addition to this he called upon the 
complainant to show oause why he should 
not be ordered to pay compensation under 
section 250 of the Criminal Procedure 
Code. Eventually he ordered the com¬ 
plainant to pay Rs. 20 as compensation 
to Ram Lai and Rs. 10 eaoh to the other 
three acoused. 

Tbe learned Additional Sessions Judge 
has referred these cases to this Court with 
a recommendation that the order awarding 
compensation should be set aside as being 
without jurisdiction. 

In my opinion this reference must be 
accepted. Tbe wording of the seotion is 
very clear. It is only the trying Magis¬ 
trate who, if he discharges aooused 
persons, can order compensation to be 
paid. The appellate court has no jurisdic¬ 
tion to proceed under section 250. This 
was the view taken by Stanley, C.J., in the 
ca9e of Balli Pande v. Chittan (1). That 
case has been followed by the Full Benoh 
of the Calcutta High Court in the case of 
Mehi Singh v. Mangal Khandu (2). In 
my opinion therefore the order passed 
by the District Magistrate directing com¬ 
pensation to be paid was ultra vires. I 
accept thi9 reference and set aside that 
part of the D.strict Magistrate’s order 
which directed that the complainant should 
pay compensation to the various persons. 
Tbe compensation if paid will be refunded* 

Reference accepted . 


(1) (1906) 98 All. 635 = 3 A.L J. 893 = (1906» 
A W.N. 145 = 3 Cr. L J 441. 

(3) (1913) 39 Cal. 157=16 C W N. 10-14 C.L.J. 
437-13 Or. L.J. 639 (F.B.). 
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Walsh and Ryves, jj. 

Kirpa Eishen Kishori —Applicant 


v. 

Balm Lai and another —Opposite parties. 

Civ. Eev. No. 153 of 1922, dated 12th 
April, 1923, from the Addl. Sub-Judge, 
Aligarh, dated 25th September, 1922. 

(a) Civ. Pro. Code. S. 151—Decree set aside lor 
want of guardian—Procedure* 

Where the previous suit had failed for want of a 
lawful guardian, the proceedings in it inoluding 
the deoision ate a nullity from the point when the 
improper appointment of the guardian was made. 
It is not a commencement of a fresh suit. It is 
not an application for rehearing, because in the 
eye of law there has been none. It is not an 
application to restore. It is an application to 
revive it by the appointment of a proper guardian 
so that from the date of such appointment it 
beoomes a properly constituted suit in which the 
differences between the parties oan be decided. 

(b) Civ* Pro . Code , 0, 32, r. 3—Improper 
appointment of guardian ad litem— Effect. 

The improper appointment of a guardian has the 
efleot of invalidating the proceedings in the suit 
including the deoision, from the point the impro¬ 
per appointment was made. (39 All. 8, Foil.). 


Durga Prasad —for the Applicant. 

Ibii'i-Ahviad —for the Opposite parties. 

Judgment:—We think the Judge has 
taken an altogether erroneous view in the 
matter. It is not perhaps surprising as il 
is a very technical point, and it is extremely 
difficult to see one’s way clear through the 
proper procedure but the matter is made 
absolutely clear by the luminous judgment 
of late Sir Sunder Lai in Bhagtoan Dayai 
v. Param Sukh Das (1) and if the Judge 
had had this deoision brought to his notice 
and explained, he no doubt would have 
taken the view that we now take. We 
agree with the deoision in that oase. The 
ratio decidendi is that the previous suit 
having failed for want of a lawful guardian 
' the proceedings in it inoluding the deoi- 
eion are a nullity from the point when 
the improper appointment of the guardian 
was made. It is not therefore a com¬ 
mencement of fresh suit. It is not an 
application for rehearing beoause in th< 
eyes of law there has been none. It it 
not an application to restore. It is at 
application to revive it by the appointment 

* p l 0per ^ardian so that from the dat* 
of imoh appointment it becom es a properlj 

(I) (1817) 89 All, Bm 14 A.L.J. 818-36 I.Q. 866. 

' W34 A/89 ft 80 


constituted suit in which the difference I 
between the parties oan be deoided. We | 
return the record to the Court below, 
making the order which the lower Court 
ought to have made, namely, that the suit 
be revived a9 from the point at which the 
application for appointment of guardian is 
to be made. No appointment is now 
necessary in the oase of Babu Lai who has 
beoome sui juris, but the other minor still 
requires a lawful guardian, and fcbe plaintiff 
must apply to the trial Court in due course 
for the appointment of a lawful guardian. 
It is understood that this order of revival is 
ODly as against the persons who were 
formerly sued as minors. There is a 
suggestion in the judgment under revision 
that some decision on the merits was come 
to in the original suit. Whether that is so 
or not it must be dearly understood that, 
as against these two persons who were 
then sued as minors, there is no previous 
deoision on the merits. If there' was a 
previous deoision it must be disregarded by 
the lower Court. The whole case is to bo 
tried de novo starting its new life from the 
date of the application for the appointment 
of a guardian. The application is allowed 
with costa. 

Application allowed. 
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Walsh and Ryves, j. 

Teja —Defendant-Appellant 
v. 

Tika Bam —Plaintiff-Respondent- 

F. A. F. O. No. 180 of 1923, deoided 
on 4th July, 1923, from the order of the 
Addl. Sessions Judge, Aligarh, dated 2nd 
November, 1922. 

Decree — Selling aside—Decree wrong but not 
challenged by the party concerned—Cannot b* 
challenged for him by any one else. 

Nanhe and Teja were brothers who together 
formed a joint family. They owned an ancestral 
house. On the 4th February, 1908, Nanhe 
mortgaged the whole house to Tika Ram. Tika 
Ram sued on his mortgage and got a preliminary 
deoree lor sale in 1919. Before Tika Ram oould 
get an order for sale under 0. 84, r. 6, Teja the 
other brother bronght a suit to avoid the mortgage 
on the ground that Nanhe as a member of an 
undivided joint Hindu family oould not make a 
valid mortgage of the anoeatral house without hia 
consent and in the absonoe of legal neoeeeity and 
for a declaration that the house oould not be told 
under the mortgage deoree. The suit was decreed 
on January 4tb, 1918. Thereupon Tika Bam. 
abandoned bis rights under the mortgage anft 
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asked the Court then seized of the exeoutiou 
prooeediDga to pass a deoree under 0. 34, r. 6 and 
that was done. The eflect of that was to give 
Tika Ram a simple money deoree against Nanhe. 
Nanhe was a party to tbase proceedings, but be 
did not contest the application nor did he appeal 
from the order passed. In exeouiion of that deoree 
the right, title and interest of Nanhe in the house 
in suit was put up for sale and was purchased by 
Tika Ram who then brougbt a suit for partition 
for half the house on the allegation that Nanhe’s 
right, title and interest in the whole house 
amounted to half. Teja having failed to set aside 
the sale in the execution department filed a counter 
suit for declaration that the execution sale in 
favour of Tika was invalid aod that he (Tika Ram) 
was not entitled to partition the bouse. 

Held, that the Court passed ao order which it 
should not have passed having regard to the provi¬ 
sions of the Code. But it was seized of the execu¬ 
tion of the case and it did pass that deoree. 
Whether right or wrong that decree not having 
been nballenged by Nanhe, the party concerned 
and any one who stands in bis shoes as Tika Ram 
does in this oase, oannot go behind it. Tika Ram 
althongb in the inception bis title was impeaoh- 
able. has now acquired an absolute title which is 
good against all the world and therefore good 
against Teja. (26 Bom. 337 (P.C.), Foil .; 18 
A.LJ. 628, Diit.) [P. 227, C. 1.] 

Haribans Sahai —(or the Appellant. 

Panna Lai —for the Respondent. 

Ryves. J. : —The facts, as now found, 
under wbioh this appeal arises are as 
follows :— 

Nanhe and Teja were brothers who 
together formed a joint Hindu family. 
They owned an ancestral house. On the 
4tb February, 1908, Nanhe mortgaged the 
whole bouse to Tika Ram. Tika Ram sued 
on his mortgage and got a preliminary 
decree for sale in 1912. Before Tika Ram 
oould get an order for sale under Order 34, 
rule 5, Teja, the other brother, brought a 
suit to avoid the mortgage on the ground 
that Nanhe, as a member of an undivided 
joint Hindu family, could not make a 
valid mortgage of the ancestral house 
without his consent and in the absence of 
legal necessity, and for a declaration that 
the house could not be sold under the 
mortgage decree. That suit was decreed 
on January 4th, 1913. Thereupon Tika 
Ram abandoned his rights under the 
mortgage, and asked the Court, then seized 
of the exeouiion proceedings, to pass a 
deoree under Order 34, rule 6, and that 
was done. The effect of that was to give 
Tika Ram a simple money decree against 
Nanhe. It is to be noted here, that Nanhe 
was a party to these proceedings. He did 
not contest the application, nor did he ap¬ 
peal from the order passed. It is also to be 


noted that Tika Ram's suit was brought 
within 6 years of the mortgage, and that 
he was entitled, at the date of his suit to 
get a simple money deoree, if the mortgage, 
on the basis of which he sued, was found 
to be for any reason invalid. In execution 
of that decree the right, title and interest 
of Nanhe in the house in suit was put up 
for sale and was purchased by Tika Ram, 
who then brought a suit for partition of 
half the bouse on the allegation that 
Nanbe's right, title and interest in the 
whole house amounted to half. Teja 
having failed to set aside the sale in the 
execution department, filed a counter suit 
for a declaration that the auction-sale in 
favour of Tika Ram was invalid and that 
he (Tika Ram) was not entitled to partition 
the house. Both suits were tried together. 
The trial Court deoreed Teja’s suit and 
dismissed Tika Ram’s. Tika Ram appealed. 
The lower appellate Court dismissed Teja’s 
suit and remanded Tika Ram's suit to the 
first Court to oarry out the partition. Teja 
appeals from that order of remand in this 
case, and in the connected second appeal 
which is also before us. 

The main contention is that the deoree 
passed under Order 34, rule 6 was a nullity 
as being beyond the jurisdiction of the 
Court, and that it therefore conveyed no 
title to Tika Ram, on the ground that 
there having been no confirmation of 
the preliminary decree and no sale under 
Order 34,rule 5,the Court had no jurisdiction 
to grant a decree under Order 34, rule 6; 
and reliance was placed on a recent deoision 
of this Court in the case of Darbari Mai v. 
Moola Singh (1). It seems to us that that 
case has no application here, beoause in 
that case it was the judgment-debtor who 
objected to the passing of the decree under 
Order 34, rule 6. In this oase no doubt 
Nanhe might, if be had been so advised, 
have raised an objection to theOourt passing 
this decree, or he might have appealed from 
that deoree. But it seems to us that 
inasmuoh as he (Nanhe) has accepted that 
decree Teja cannot challenge it. We 
will assume that it is oorreot to say 
that a deoree under Order 34, rule 6 
should only be passed when there 
has been a sale over, and that the 
deoree in this oase under Order 34, 
rule 6 was erroneous. It seems to us, 
however, that the well-known Privy 

(I) (1920) 42 AU. 619-18 A.LJ. 628-661.0. 139. 
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Council case of Malkarjun v. Narhari (2), 
applies to this ease. Here, (as there), 
the Court passed aa order which, it may be 
conceded, it should not have passed 
having regard to the provisions of the 
Code. But it was seized of the execution 
of the case and it did pass that decree. 
Whether right or wrong that decree, not 
having been challenged by Nanhe, the 
party concerned, it seems to us that be, 
and any one who stands in his shoes, as 
we think Tika Ram does in this case 
cannot go behind it. So far as the appellant 
is concerned, he challenges the title of 
Tika Ram to ask for partition or to stand in 
any way, so far as he, Teja, is concerned, 
in the oapaoitv towards him of a co-sharer. 
But the result of the views expressed in the 
foregoing observations is that Tika Ram, 
although in the inception his title was 
impeachable, has now acquired an absolute 
title whioh is good against all the world, 
and therefore good against Teja. 

Teja, in equity, has really no oaBe. If 
Teja had asked to be joined as a defendant 
'in Tika Ram's suit in 1912, as he could 
have done, and raised the same defence that 
he subsequently raised, Tika Ram might 
have abandoned the mortgage and asked for 
h simple money decree against Nanhe as he 
was entitled to do, (the suit having been 
brought within 6 years of the bond), and if 
so, he probably would have got as he was 
-entitled to get a simple money decree 
against Nanhe. In execution of that decree 
he oould undoubtedly have attaohed and 
•Hold Nanhe s share in the house, and if be 
purchased it, he would have been entitled 
-to partition the house. We oannot see 
•under the actual ciroumstanoes of this case 
that Teja’s interests are damnified. On a 
•partition Teja is only entitled to half the 
house. Nanhe oould have partitioned it, and 
Nanhe a representatives can do so also. No 
IniUBttoe is done to Teja. The half share 
of Teja in the house is not imperilled. But 
J-oja cannot be allowed " to pull the 

’beSefif 8 0Ub ° f 6he fir8 ” for NaQhe ’ 3 

.. d ° abfc ifc ia vary inconvenient for Teja, 
,. th “ Moeatral house should be 
partitioned, but to avoid this he bad only 

brother dBb6 dU0 by NaQhe - bi « 

■brother. The learned Counsel for the 
'respondent says that his client will not 

fSlmfoSZ " 7 - 10 im¬ 


press his right to partition the house, if his 
debt is paid up in full to date. This seems 
to us to be most natural and satisfactory 
solution of a litigation, which does not 
impress us as being particularly houe3t on 
Teja's part. 

The other points raised, though pressed 
by Mr. Haribans Sahai with his usual 
ability and pertinacity, are in our opinion 
untenable. 

We dismiss the appeal with oosts 
including in this Court fees on the higher 
scale, if the certificate has been filed. 

This judgment oovers the connected 
second appeal, whioh we dismiss with 
costs. 

Appeals dismissed. 
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Lindsay and Sdlajman, jj. 

Dhanraj Misir— Plaintiff-Appellant 

v. 

Rameshwar Misir— Defendant-Respon¬ 
dent. 


S. No. 488 of 1922, decided on tha 
22nd November, 1923, from the decree of 
the Subordinate Judge, Basti, dated 7bh 
January, 1922, 

Pre-emption-Wajib-ul-arz-Construction-Pre- 

jerence among co sharers inter ee. 

Two Wajh-ul arus were produoed by tha plain- 
till id support of the ou9tom of pre-emption. The 
first one of 1860 provided that every oo sharec hae 
f righ * \° tr *Q8fer bis share bat at the time of 
trauBfernog it, it is inoumboot on him to inform 
the near oo-sharer (Ziisseiar qaribi ) and in case of 
. refusal the other oo-aharera of the village, and 
in oaao of both these sets of oo-sbarers refuse, then 
he is entitled to sell it to whomsoever he likes. 

The other wjjib-ularz ol 1806 provided that 
when a oo-sbarer wishes to sell his share the right 

W ^° ' a 8 na#r telatio “' ‘hen of a oo- 
,elation ' then al1 co-sharera 
Lna it P “Vi.'“f * han oo sharers in tho nambardari 
and then the other oo-sbarers ol the village shall 

rofn«*lh P iK 0nty .u 9nd pc0leraDce - In ‘he oasa of 

to in« k Kt°? u h0 00 ' shatet hae a right to sell it 
to any one he likes. 

iJ?X : tha .‘ having regard to the langnage of 
both the wajib-ul-arzes there waa a right of pre- 
ferenoe .nfar is. (7 A.L.J. 610, Disl.) [P. 238,0.1.] 

O, Agarwala —for Appellant. 

N. Upadhiya —for Respondent, 

Sulaiman, J.:—This is a plaintiff's 
appeal arising out of a suit for pre-emption, 
lbe first Court deoreod the olaim bat oa 
appeal the suit has beeu diBmissed. 
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Both the Courts below agree that there 
is a custom of pre-emption in this village. 
The Court of first instance was further of 
opinion that under that oustom a nearer 
co-sharer was entitled to a preferential right 
as against a distant co-sharor. The lower 
appellate Court has come to a contrary 
conclusion. 

Two wajib-ul-arzes were produced by the 
plaintiff in support of the alleged custom. 

The first one was of 1860 which provided 
that every co-sharer has a right to 
transfer bis share but at the time of 
transferring it, it is incumbent on him to 
inform the near co-sharer (hissedar qanbi) 
and in case of his refusal the other 
co-sbarers of the village, and in case both 
these sets of co-sbarers refuse, then he is 
entitled to sell it to whomsoever he likes. 

Reading this clause there can be no 
doubt whatsoever that under the custom it 
was the right of the near co-sharer to 
have the first offer. If without any such 
offer having been made to the near co¬ 
sharer in the first instance property was 
sold to a distant co-sharer the near co- 
sharer could obviously urge that the 
oustom bad not been complied with. The 
wording of this wajib ul-arz makes it 
clear that there was a preference inter se 
between the co-sbarers. 

The other wajib-ul-arz was of the year 
1886 which provided that when a co-sharer 
wishes to sell his share the right of a co¬ 
sharer ,wbo is a near relation, then of a 
co-sharer who is a distant relation, then all 
co-sbarers in the patti and then co-sbarers 
in the nambardari and then the other 
oc-sharers of the village shall have a 
priority and preference. In the case of 
refusal by them the co-sharer has a right 
to sell it to any one he likes. This 
ivajib-ul-arz also in our opinion gives a 
preference inter se. When it is read in 
connection with the previous one, no doubt 
is left in our minds. 

The learned Judge of the Court below has 
in his judgment remarked that the case 
reported in Mathura Singh v. Ramlal 
Singh (1) marks a departure from the rules 
of law laid down in the previous cases and 
particularly in the case of Gurdial v. 
Mathura Singh (2). That is not correct. The 
wajib-ul-arz in the case reported in 7 A.L.J. 
610 clearly provided that in the case of a sale 


or mortgage the transferor was bound to 
transfer first to a co-sharer in the patti and 
then to pattidars of the mabal, then to 
owners of other mabals, and in case of their 
refusal to outsiders. It was then held that 
if the transferor had not transferred the 
property to a co-sharer in the patti the 
latter bad a right of pre-emption. This was 
obviously correct. Whereas in the other 
case the ivajil ul-arz was to the effect that 
in case of a transfer of property the right to- 
claim pre-emption would be as follows 

First to warisan ekjaddi qaribi ; then to 
hissedar of the patti, and then to co-sharers- 
in the village. 

It was held that that evidence was in¬ 
sufficient to prove the plaintiff’s case that 
in case of a transfer to a co-sharer there 
was a preferential right in a nearer co¬ 
sharer. It is noteworthy that the wording 
of that wajib-ul-arz referred to a case where 
a transfer had taken place, and provided- 
for a right to claim pre-emption. 

In the present case we have no doubt 
in our minds that, having regard to the 
language of both the wajib-ul-arzes, there 
was a right of preference inter se. 

The learned vakil for the respondent has 
urged that in that view of the matter the 
case ought to go back for a finding as to 
whether the plaintiff is in fact the near 
relation of the vendor. The Court of first 
instance distinctly found that the plaintiff 
and the defendant vendor were near 
relations ; and that the evidence of the- 
plaintiff’s witnesses was to that effeot. 
When the defendant went up in appeal- 
before the District Judge the point was not 
clearly taken that the finding was wrong. 
There is really no satisfactory evidence on- 
behalf of the defendant to rebut the evidence 
of the plaintiff. 

We therefore accopt the finding of the 
first Court that the plaintiff is a near 
relation aud a co-sbarer and therefore 
comes in the first oategory, whereas the 
defendant doe3 not come in that oategory. 
This being our view the appeal must 
prevail. The decree of the lower appellate 
Court is set aside and that of the Court of’ 
first instance restored with costs. 

Appeal allowed. 
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SULAIMAN, J. 

Gttlab —Plaintiff-Appellant 

v. 

Bhagwan Das and others —Defendants- 
Eespondents. 

S. A. No. 751 of 1922, decided on the 
3lat October, 1923, from the decree of the 
Additional Sub-Judge, Bareilly, dated 4th 
April, 1922. 


Agra Tenancy Act, 8. 4—Land let lor vlanting 
grove ij not holding and righli are tranelerable. 

A plot naither let nor held for agricultural 
purposes, but let for the plaDtiog of a grove is 
inoapible of cultivation, where a grove exists on it, 
and the rights of suoh a teoant are transferable. 
The plot is neither land within the meaning of the 
Aot nor a holding. (19 A.L.J.R. 616, Foil.) 

But when the holdings themselves are not 
transferable they cannot beoome transferable 
after the planting of trees. (5 A.L J.R. 99 and 14 
A.L.J.R. 833, Diit.) 

Durga Prasad—lor Appellant. 

N, P, Asthana —for Respondents. 


Sulaiman, J.:-T1 hs isa plaintiffs appea 
arising out of a suit for ejeotment. Th 
plaintiff is the zamindar and his allegatioi 
was that the defendants were non-oocu 
pancy tenants of the land on which som. 
trees stood, and they had wrongly trans 
• [erred them. The lower appellate Cour 
has found that the land had bsen taket 
from the zamindar for planting a grove or 
payment of a nazrana. The grove was 
thickly planted and was planted about thi 
time when the land was taken. It has beer 
in existence for 32 years and in its prosem 
condition is incapable of cultivation. Jl 
accordingly found that defendants Nos. J 
to b were not non-oocupanoy tenants oi 
any holding but bad the rights of grove 
holders on this plot. This finding i 8 S fatal 
ro this appeal. In seotion 4 of the Agra 
Tenancy Aot hoHing is defined as a paroel 
0 P n \ ro .° n lB of IaDd *>•« under one tenure 

feaw is e T g r eQt aDd the w °rd 

<o? a^*£ , a8 140(1 whioh ia l0fc or held 
the purpo099 - finding ol 

2, , 1 oIea F ly Bh °W8 that this plot wa« 

but that PMSTr 1 Parpo808 ' 

grove and a TroJ . fcbe of a 

incapable of oulbivatton 8 Th % nd .. ifc ia 


Jalesar Sahu v. Raj Mangal (l)). The 
finding of ths Court below that under the 
circumstances the rights are transferable 
cannot be impugned. 

Reliance has been placed on the case of 
Ganga Dei v. Bad am (2) and the case of 
Daya Kishen v. Mohammad Wazir 
Ahmad (3). Both these cases however are 
distinguishable inasmuch as in those cases 
trees had been planted on agricultural hold¬ 
ings which had existed from before. 
When the holdings themselves were not 
transferable they could not become trans- 
ferablealterthe planting of trees. I dismiss 
the appeal with costs- 

Appeal dismissed. 

(1) (19311 43 All. 606 = 19 A.LJ. 616-63 I.C. 
437 

(3) (1908) SO All. 134 = 5 A.L.J. 29 = 3 M.L.T. 194 
(1908) A.W.N. 61. 

(3) (1915) 13 A.L.J. 833 = 90 1.0. 565. 


1924 Allahabad 229 (2). 
Lindsay and Solaiman, jj. 
Bhullen Singh— Plaintiff-Appellant 

v. 

Kushi Ram and others— Defendants- 
RespoDdents. 


S. As. Nos. 1187 and 1188 of 1922, 
deoided on 3rd December, 1923, from the 
deoree of the Additional Judge, Meerut, 
dated 3rd May. 1922. 

Evidence del, 8. 92— Vendee can give oral evidence 
saU P d!ed T,PlU>n <U,t l ° txpliin the character of the 


“ a suit lor pre-emption against the vendee, the 
, add j° e eviden ° 9 f01 ‘be purpose of 

J d r meD ‘ wbioh 0D il8 ,ao ° pur¬ 
ported to be a deed of sale w»b in reality a deed of 

Mv D orT| 8hm8D ‘' S ‘ 93 exoladel tho admission of 

° r 9 ‘ alemen ‘«9 between the 
1 io j » n instrument or their representatives 

iT bu * th? Plaintiff in a pre-emption suit 
is not euob a party. [P.230, 0.1.] 

S. N. Sen —for Appellant. 

K. N. Katju —for the Respondents. 

Lindsay, J. •—By a dooument exeouted 
on the 7th of August 1920 purporting to 
ue a sale deed, certain property was trans¬ 
ferred by one Shib Sahai in two mahals, 

namely, mahal Ishk Lai and mahal Ghasi 
iiam. 

The result ol this transfer was to provoko 
two suits for pre-emption whioh have 
givatt rise to the two appeals before us. 
In one oase the plaintiff waB OhaUoo who 
w the appellant in second appeal No. 1187 
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In the other case the plaintiff was Bhnllan 
Singh, the appellant in S.A. No. 1188. 

It was found by the Courts below that a 
custom of pre-emption existed in this 
village. 

Both courts however dismissed both the 
suits on the ground that the document of 
the /th of August 1920 which purported to 
be a sale-deed was not in fact a sale-deed 
and was not evidence of a real transaction 
of sale giving rise to a right to pre-empt. 

The deoision of the Courts below is 
attacked here on the ground that they were 
both wrong in allowing evidence to be given 
egarding the nature of this deed. It has 
been strongly contended that on the 
language of section 92 of the Indian 
Evidence Act it was not open to the vendee 
to raise this question or to adduce any 
evidence for the purpose of showing that 
a document which on its face purported to 
be a deed of sale was in reality a deed of 
some other character. 

That contention however appears to us 
to be unsustainable, regard being had to 
the language of seotion 92. That section 
excludes the admission of any oral agree¬ 
ment or statement as between the parties 
to an instrument or their representatives- 
in-interest for the purpose of contradicting, 
-varying, adding or subtracting from its 
terms. In no way can it be contended that 
either of the plaintiffs in these suits was a 
party to the instrument or was in any sense 
a representative of any party to the 
instrument, and we hold therefore, that it 
was open to the vendee as against the 
plaintiff, to produce evidence for the 
purpose of showing that the document 
upon which the two suits were based was 
not in faot a document of sale. 

The evidence which was led before the 
Court may be pot shortly as follows :—It 
appears that Shib Sahai who poses as tbe 
vendor in this deed had, as far back as tbe 
year 1903, brought a suit for arrears of 
rent against tho persons who are now 
described in the dooument as the purcha¬ 
sers. 

That suit apparently failed on the ground 
that Shib Sahai could not establish in fact 
that tbe defendants in the suit for arrears 
of rent were his tenants. It further 
appears that the defendants in that suit 
denied Shib Sabai's title . Nothing further 
was done until about the year 1918 when 
the settlement operations were going on. 
It seems that an application was made by 


the adversaries of Sbib Sahai to the Settle¬ 
ment Officer claiming that they might be 

entered as proprietors. 

Notice of this application was apparently 
given to Shib Sahai and on the 28th of 
April 1919 the application of the defendants 
was disallowed. 

Thereupon tbe defendants, that is 
Khusbi Ram and others, 61ed an appeal itr< 
the Revenue Court contesting the decision 
of the first Court. The appellate Court, 
ordered a remand of the case and it was 
while this matter was under disposal that 
tbe document in question was executed. 

Tbe case for the defendants was that 
tbe deed, although it purports to be a deed 
of sale, was not in reality a deed of sale but 
merely a relinquishment by Shib Sahai of 
whatever claims he had still left over tbe 
property in consideration of payment to 
him of a sum of Rs. 2,500. 

We may note that tbe plaintiffs admit 
that the property described in this docu¬ 
ment of tbe 7th of August 1920 is worth 
Rs. 10,000. The defendants on the other 
hand say that it is worth Rs. 14,000. 

Tbe Courts below oame to the conclusion- 

that the document in realitv amounted to 

• 

nothing more than a settlement of the 
dispute between the parties whioh was 
then ponding in the appeal. Shib Sabai 
agreed to withdraw bis claim on payment 
of the sum of Rs. 2,500 and this was 
effected by tbe execution of the dooument 
now in question. We think that the courts 
below were right in taking this view of the 
case. We are quite satisfied that the 
evidence which was led for tbe purpose of 
showing the character of tbe document was 
admissible and we also agree that tho • 
courts have come to a correot conclusion- 
on the faots. Tbe result therefore is that 
both these appeals fail and are dismissed ■ 
with costs. 

Appeals dismissed. 
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Sulaiman, j. 

Ram Adhin and others 
v. 

King-Emperor. 

Cr. Rev. No. 487 of 1923, deoidedon tho- 
13th August, 1923, from the order of the- • 
District Magistrate, Allahabad, dated 10th • 
August, 1923. 
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(a) Penal Code, S. 147-Conviction of four out 
of many is not illegal , 

Where there were originally 13 P 0ra ° na oba '®^ 
under 8. 147. Penal Code, nine of whom km bem 
aoquitted the conviction of remaining lour 11 no 
illegal, if it is found that a very large number of 
persons had joined in the attack. 

(b) Crim. Fro. Code, S. 106-Order under, must 
be passed at the time of passing sentence. 

An order under S. 106 must be passed at the 
same time when there is a conviction and paesmg 
of sentence and not at a gubsequtnt stage. 

Ram Nama Prasad —for Applicants 


Sulalman, J.:—This ia an application in 
revision, Two main points have been argued 
strongly. The first one is that inasmuch 
as there were originally 13 persons, nine 
of whom have been acquitted, the convic¬ 
tion of the remaining four under 
Beotion 147 of the Indian Penal Code was 
illegal. As to this I may point out that 
the learned District Magistrate has gone 
into the question and has come to the 
conclusion that there oaD be no doubt 
that a very large number of persons had 
joined in the attack. The only doubt 
which he felt was as to the identity of 
most of the 13 persons named and he 
had no doubt in his mind that more than 
five persons had taken part in the beating. 
The oonviotion under section 147 is there¬ 
fore not illegal. 

The next point argued i9 that the order 
under seotion 106 of the Code of Criminal 
Prooodure was improper inasmuch as no 
notioe to show cause had been issued to the 
applicants. On their behalf it is contended 
that the proper procedure for the appellate 
Court to adopt was to dismiss the appeal 
and issue notice to the applicants to 9how 
cause, and that after they bad an opportu¬ 
nity of showing oause, they could have 
been bound over under section 106. In my 
opinion this procedure would have been 
altogether ultra vires . Under section 106 
whenever any person accused of rioting, 
assault, etc., is convicted the Court (and so 
also may the appellate Court) may at the 
time of the passing of the sentence on suoh 
persons order him to execute a bond, &o. 
It is clear in my mind that an order under 
seotion 106 must be passed at the same 
time when there is a conviction and pass¬ 
ing of sentence. If it was passed at 
a subsequent stage it would have been 
altogether without jurisdiction. If the 
Magistrate had deoided to start proceedings 
subsequently the only procedure open to 


him would have been that prescribed .by 
seotion 107. I do not consider that on the 
facts the sentence of one month is in any 
way severe. The application is dismissed. 

Revision rejected . 


1924 Allahabad 231. 

SULAIMAN, J. 

Nohar Ahir —Defendant-Appellant 

v. 

Partab Ahir— Plaintiff-Respondent. 

S. A. No. 792 of 1922, decided on the 
15th November, 1923, from the decree of 
Sub-Judge, Azamgarh, dated 15th Febru¬ 
ary, 1922. 

(a) Civ. Pro . Code.O. 41. r. 27- Additional 
evidence not tendered tn lower appellate Court 
though possible, cannot ba admitted in Bigh Court 
in second appeal . 

Where an order of Revenue Court was passed as 
early ae the 13lb of May 1921, and the appeal was 
disposed of by the lower appellate Court on the 
15th February, 1922, and the defendant made no 
attempt whatsoever to tender the order of Revenue 
Court whioh was within his knowledge and power 
before the lower appellate Court nor was the 
attention of that Court direoted to this matter. 

Beld : that it wae too late for the defendant to 
try to tender it in the High Court. [P. 232, C. l.J 

(b) Juriidtclion—Civil or Rruanue Court— Suit 
for declaration of joint tenancy lus in Civil Court . 

A suit for a declaration that the .plaintiff is a 
joint tenant with the defendant and is entitled to 
joint possession is oogniztble exclusively by the 
Civil Court. (8 A. L. J. 1009 and 8ft All. 14, 

[P. 232, C. 2.J 

to) Civ. Pro. Code . S. 100-Finding as to joint 
tenancy is one of fact. 

The finding that a holding was a joint holding 
ol the patties is one ol laot. [P. 93‘i, C. 3.] 

S. S. Sastry —for Appellant. 

Iqbal Ahmad —lor the Respondent. 

Sulaiman, J.This ia a defendant’^ 
appeal arising out of a suit for joint 
possession of the plaintiff's share in certain 
tenanoy lands. 

The main defence pat forward on behalf 
of the defendant waB that these lands were 
not joint tenancies at all bnt belonged 
exclusively to the defendant and that the 
plaintiff was the defendant's sub-tenant. 

The Court of first instance dismissed the 
plaintiff’s suit but on appeal the decree 
has been set aside and the suit for joint 
possession deoreed. 

It was admitted that prior to the inati- 
fcution of the present suit in the Civil Court 
the defendant No. 1 brought a suit in th» 
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Revenue Court for ejeotment of plaintiff 
Pratab under seotion 58 of the Agra Tenancy 
Aot claiming that Pratab was bis sub¬ 
tenant. So far as the record before me goes 
there is nothing whatsoever to show what 
ultimately happened in the Revenue Court. 

Mr. Sastry on behalf of the defendant 
wanted to tender before me a certified oopy 
of an order purporting to have been passed 
by the Revenue Court on the 13th of May 
1921 showing that after the dismissal of 
the oivil suit the Revenue Court had 
decreed the suit. This order obviously was 
passed as early as the 13th of May 1921. 
The appeal was not disposed of by the lower 
appellate Court till the 15tb of February 
1922, i.e., not till after nine months. The 
defendant made no attempt whatsoever to 
tender this additional piece of evidence, 
which was within bis knowledge and 
power, before the lower appellate Court 
nor was the attention of that Court directed 
to this matter. This not having been done, 
I am of opinion that it is now too late for 
the defendant to try to tender it in this 
Court. Under the ciroumstances, I am quite 
unable to hold that the decree of the lower 
appellate Court was wrong, beoause of a cer¬ 
tain order, a oopy of which the defendant 
could have tendered, but which was not 
tendered before that Court. It is also to be 
noted that there is no affidavit before me to 
show that that order of the Revenue Court 
was in faot the final order of the Revenue 
Courb. For ought one knows, the matter 
might have been taken to a higher Court or 
may still be pending in the Revenue Court. 
I am therefore not disposed to admit these 
fresh evidence in aeoond appeal. No such 
prayer was made in the grounds of appeal, 
nor was any application filed for tendering 
fresh evidence, with notice given to the 
defendant so that he may not be taken by 
surprise at the eleventh hour. 

On the reoord as it stands there is nothing 
to show that the Revenue Court has passed 
any final decree in favour of the defendant. 
All that appears is that a suit was filed in 
respeot of this very bolding, and in that 
suit the present plaintiff clearly denied 
that there was anf relation of landlord and 
tenant between the parties and pleaded 
that the Revenue Court had no juris¬ 
diction to try the suit. The plaintiff’s 
plaint as framed is a plaint whioh 
cannot be entertained by a Revenue 
Courb at all. It asks for a declaration 
that the plaintiff is a joint tenant with 


the defendant and is entitled to joint 
possession. Such a suit is cognisable 
exclusively bv the Civil Court. Vide 
8 A.L J. 1009 and 35 All. 14. I am 
therefore unable to hold that the Civil Court 
has no jurisdiction to entertain this claim. 
Furthermore, as a suit of this kind is not 
cognisable by a Revenue Court seotion 10 of 
the Civil Procedure Code cannot apply, and 
1 cannot hold that the Civil Court should 
have stayed proceedings in the civil suit. 

The learned vakil for the appellant cited 
before me two cases where it has been held 
that if previous to the institution of the 
civil suit a final decree had been obtained 
from a Revenue Court declaring the status 
of one party as the tenant of the other 
that decree cannot be re-opened by the 
Civil Court. That of oourse is quite 
obvious. The Revenue Court is the proper 
Court for trying the question whether 
the relation of landlord and tenant exists 
or not. Once it has been found by that 
Court, namely that suoh a relation exists 
it is not open to the party to come to the 
Civil Court and establish his proprietary 
title. That however is not the case here, 
and so far as it appears no final deoree has 
been passed in favour of the defendant. 
The rule of law laid down in 8 A.L.J. 
695 at 699 applies. 

The last point urged on bebalf of 
tbe appellant was that the finding of 
the lower appellate Court that the hold¬ 
ing was a joint holding of the parties, was 
incorrect. Tbe question was a pure I 
question of faot. The learned Judge has 1 
disbelieved the entireevidenoe of the defend¬ 
ant. He has believed the evidenoe for the 
plaintiff and his witnesses, and there is also 
the presumption of the Hindu law in favour 
of the plaintiff. He has also found that 
tbe plots were the ocoupancy lands belong¬ 
ing to the plaintiff’s father. This finding 
cannot be interfered with in seoond appeal. 

Tbe appeal is without force and js 
hereby dismissed with costs including in 
this Court fees on the higher soale. 

Appeal dismissed. 
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* * 1924 Allahabad 233. 

Mears, c.j. and Piggott. j. 


Abdullah and others —Appellants 


v. 

King-Emperor —Opposite party. 

Cr. A. No. 51 of 1923. deoided on 30th 
April, 1923, from the order of Speoial 
Sessions Judge, Gorakhpur. 

(a) Criminal Procedure Code {Act V of 189S), 
S, 239Session* Judge must look lo the charges 
themselves to see if they could be jointly tried — 
Result of trial need not be considered . 

Sessions Court has to look to the oase for the 
proaeoutiou as 6et forth in the charges themselves 
and if according to that case the offences are snob as 
oould be regarded as parts of the same transaction, 
the Court would be justified in entering upon the 
trial of all the aooused on the oharges as framed. It 
need not consider what the position would be if it 
'finally comes to the oonolusion that no offence had 
beeu committed or that the offence committed waB 
one whioh was ezoluded from its oognizance by 
8.196-A of the Criminal Procedure Oode. [P. 236, 
0 . 1 .] 


(b) Criminal Procedure Code (Act V of 1898} 
8 . 239—Joint trial tor murder committed b 
members of an unlawful assembly is legal . 

A joint trial of the aooused is legal under 8. 23! 
where a large number of persons are tried for thi 
offence of wilful murder committed by the mem 
hers of an unlawfnl assembly at a time when eaol 
of the persons is alleged to be a member of tba 
assembly. [P. 233, 0. 1.] 

(o) Picketting may be an offence where agree 
•ment to stop sale of intoxicants in a bazar constilui 
ing criminal conspiracy is arrived at. 

Certain national volunteers went to a smal 
village bazar for the purpose of piokettiog the sal 
•of country liquor, eto. Outside the bazar the shop 
•keepers and the ageniB of the Zemindar told then 
that no interference with the bazar would be toler 
•ated. The volunteers finding themselves too few ii 
numbers retired but their leaders distinctly tolc 
the interlooutors that they would return on thi 
following market day. A large meeting of the volun 
seers was then convened by the leaders at whiot 
the persons present entered into an agreement U 
•atop the sale of intoxicants, etc., at the bazar. 

Held (l) that the agreement was an agreement 
vo commit the offenoe of oriminal intimidation 
•and amounted to a oriminal oonspiraoy: 

«J^S a «- W w h !l? Ver “ ight b# Mid in ol 

^ u“L P 0k#U ' n? - when «“ d «‘»k8n in the market 
of ^n«, tQWn , by or by email groapi 

- DMt a “ d e °tbu«iaitio man or women it 

t^nSSSS^m * the >« 8ent 0888 "here 

a bad. * i6i * flood » raal < ’i»age barer by 

'Jut! JJHESTT* Bt t MQ08 tb6ta would 

trsTSKvaS* *f™ 

traru^riaiion /or Ji/ e i 01 

A fc «isa«a 


302 of the Penal Code by misrepresentations and 
preposterous promises ol millennium whioh was to 
be brought about by oourage and resolution on 
their part and where some of them believed that 
the person whose orders they believed they were 
carrying out was a worker of miracles. Held, that 
this was a sufficient reason for passing on the 
aooused the lesser eentenoe of transportation for 
life. [P. 251, Cs. 1 and 2.] 

(e) Penal Code ( Act XLV of 1860) , 8. 141 (3)— 
Common object to obstruct police in discharge of 
duty comes icithin 3rd clause . 

Where the immediate object of an assembly 
when it reached the Police station was to obstruct 
by threat the police iu the discharge of its duty. 

Held , that the objeot in itself and apart from 
any of the other clauses of 8. 141 is sufficient 
to bring the oase within the purview of the 3rd 
olause of the section. [P. 249, C. 2.) 

(!) Penal Code (del XLV of I860), S. 147— 
Intention to attack police in certain eventualities 
being clear, on attempt by police to disperse assembly 
by force , if attack on police and murder follows, 
every member is liable unless his separation is 
proved . 

One of the oommoa objects of a crowd wbb to 
attack the police in oertaiu oircumstauoes. While 
it was passing by the Police Station the Police 
attempted to disperse it by force. Upon this 
whistles were sounded and the orowd turned round 
and began to throw kankar at the polioe and alter 
the polioe had shot the 1 st volley and injured a 
number of persona it attaoked the Police Station 
and murdered the polioemen there: 

Held that every one of the aooused persons who 
was proved to have continued as active participant 
in the riot after the moment when kankar 
began to be thrown is guilty under B. 303 
read with 8. 149 unless and until tha 

evidence showed that be bad separated himself 
from the rest before the offenoe ol murder had been 
oommitted by anyone of them. [P. 250, C. 1.] 

if. if. Malaviya , K. N. Malaviya , San- 
yal, D. N. Malaviya , K. G. Shrivastava , 
A. P. Dube —for Appellants. 

The Government Advocate and R. B. 
Kadri —for Grown, 

Judgment Referring to the admi¬ 
rable way in whioh Counsel and the lower 
Court bad dealt with the ease, their Lord¬ 
ships prooeeded:— 

We have made the above remarks at the 
very outset'of our judgment, because it was 
only proper that we should take aooount 
of an argument addressed to us on behalf 
of the aooused generally, to the effeot that 
the prooedure adopted in plaoing 225 
aooused persons jointly on their trial has 
necessarily hampered eaoh and all of 
them in the preparation of their defenoe. 
In this oonneotion some comment was 
made regarding the comparatively abort 
interval of time between tbe commitment 
order and the oommenoement of the 
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trial at sessions. There is no question 
here of any alleged illegality of prooedure. 
All the persons plaoed upon their trial 
were actually accused of the same 
offeoce, in so far at any rate as every 
one of them was charged with, and tried 
for, the offence of wilful murder com¬ 
mitted by members of an unlawful assem¬ 
bly, in prosecution of the common object 
of that assembly, at a time when each of 
these persons was alleged to be a member 
of the said assembly, sections 302-149, 
Indian Penal Code. The joint trial upon 
this charge was therefore unquestionably 
legal under section 239 of the Criminal 
Procedure Code. It is quite true that the 
matter was one for the discretion of the 
trial Court: the accused parsons were liable 
to be charged and tried together, or 
separately, as the Court might think fit. 
What has been suggested to us in argument 
is that the interests of justice would have 
been better served if the Sessions Court 
had seen fit to order the trial of the 
accused in batches, or at any rate, bad 
insisted upon doing so unless the Publio 
Prosecutor were prepared to withdraw the 
prosecution as against a very considerable 
number of the men committed for trial. 
With respect to the former alternative, it 
is sufficient for us to say that the practical 
difficulties and inconveniences in the way 
of duplicating, or triplicating or even 
further multiplying, this inevitably 
laborious and protracted trial were such 
as to make the adoption of this course 
practically impossible. We do not think it 
necessary to say more on this point. Every 
lawyer acquainted with the procedure in 
an Indian Sessions Court, and indeed any 
person of intelligence who even glances 
through the voluminous printed reoord 
whioh lies before us, will be driven to conour 
in the opinion we have expressed. The 
question of possible action on the part of 
the Publio Proseoutor in reduoing the 
number of accused, which was suggested 
to us in argument, is a more complicated 
one, and is not striotly one for our 
consideration. We fully appreciate the 
patent fact that we are dealing with 
an offence, or series of offences, in 
which the criminals concerned number¬ 
ed at least 3,000. We see no reason 
whatever to doubt the truth of a statement, 
made to us in the course of argument by 
Mr. Kadri the very able Counsel employed 
to conduot the prosecution in the trial 


Court and to assist the learned Government 
Advocate at the hearing before us, that the 
police investigation resulted in the dis¬ 
covery of evidence, more or less, implicating 
at least 1,000 persons. There was, therefore, 
a very considerable amount of selection 
and discrimination exercised before the- 
number of persons placed on their trial in- 
the Sessions Court was reduced as low as 
225. It was a case in which the publio 
interest certainly demanded thatthe interval 
of time between the commission of the 
offence and the commencement of the- 
sessions trial should not be prolonged 
further than was absolutely necessary. 
Those responsible for the conduot of this 
prosecution were working, inevitably under 
the circumstances, against time. The 
question whether the provisions of Chap. 
XXXVIII of the Code of Criminal Prooe¬ 
dure (sections 492—495 inclusive),^regard¬ 
ing the appointment and duties of' officers 
to be called Public Prosecutors” do nob 
require some revision, and the further 
question whether the provisions as they 
stand might not be used so as to call inta 
existence a more effective department for 
the conduct of publio prosecutions in this 
Province, are no doubt deserving of serious 
consideration. In the existing state of 
things we doubt whether the problems 
presented by the investigation of this 
extraordinary crime and the prosecution 
of the criminals coaid have been more 
efficiently bandied, or with greater consi¬ 
deration for the right of each individual 
accused to a thorough investigation of the 
charges against him personally, than has in 
fact been done. 

[Their Lordships paid a glowing tribute 
to C. E. W. Sands and the Police for the 
spirit of fairness and moderation shown by 
them and expressed thoir appreciation of the 
services rendered by the Counsel on either 
side.] 

Their Lordships then took up the 
question of misjoinder of charges and 
proceeded :— 

The oharges against all the acoused were 
six in number. There was a seventh- 
oharge affeoting twenty-six only out of the 
entire number and an 8th charge affeoting 
the same twenty-six and twelve others in 
addition. These oharges are set forth in- 
detail in the opening pages of the judg¬ 
ment under appeal and we do propose to- 
recapitulate them. They admit however 
of a certain classification. We have 
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‘already spoken of the crowd which 
attacked the police as an assembly of 
persons moving in a certain formation and 
animated by a definite purpose. It is an 
essential part of the case for the prosecution 
that the nucleus of this crowd consisted 
of a body of perhaps 1.000, perhaps 1,500 
persons, which set forth from the little 
village of Dumri Kburd, situated some two 
miles or rather less from Chaura police 
station. It is alleged as against all the 
acoused persons that they formed part of 
this original assembly at the village of 
Dumri and that, before their departure 
from that place, they bad entered into an 
agreement amongst themselves to do 
certain illegal acts of such a nature as to 
render them liable to panisbment under 
section 120-B of the Indian Penal Cede. 
This has been spoken of in argument as 
the " conspiracy charge ” and we propose 
to refer to it hereafter under that desig¬ 
nation. For the present, the point which 
we have to Dote is that it was an intergal 
part of the case for the proseoution in the 
Conrt below that the events which ooour- 
red later in the day, in the neighbourhood 
of Chaura police station, followed upon 
this alleged criminal conspiracy at Dumri 
Kburd in such a manner and were so con • 
nected therewith, not merely by sequence 
of time, but by the link of causation as to 
make the conspiracy at Dumri and the 
subsequent assault on the policemen at 
Chaura parts of the same transaction, 
within the meaning of that expression in 
section 239 of the Criminal Procedure 
Code. 

The next five obarges, Nos. 2, 3, 4, 5 and 
6, relate to what took place on the after¬ 
noon of the 4th of February, 1922, at 
Obaura police station and in its immediate 
neighbourhood. They may be described 
as different presentations of one and the 
Bame oharge in leBser or in more aggravated 
forms. They start with the second oharge, 
which simply alleges as against all the 
acoused persons that they were members 
of an unlawful assembly, within the mean¬ 
ing of the definition in seotion 141 of the 
Indian Penal Code, at the time when force 
or violence was used by members of the 
said assembly in prosecution of the 
oommon objects thereof. This oharge is 
therefore laid under section 147, Indian 
Penal Code. It is farther the ease for the 
fcroaeoufcion that the force or violence thus 
used extended to the murder of twenty- 


three police and chaukidars, the plundering 
of property belonging to the said officials 
and to Government, the destruction by 
fire of the police station buildingB and the 
voluntary causing of hurt to various police 
and chaukidars. We have therefore 
charges drawn up under sections 302, 395, 
436 and 332, I.P.C., read in each oase 
with section 149 of the same Code. 

The 7th and 8th charges, which affect 
some of the acoused persons only, may be 
grouped together. They deal with the 
damage inflicted on the Railway line and 
on the telegraph wires and are framed 
respectively under section 126 of the 
Railways Act No. IX of 1890 and under 
section 25 of the Indian Telegraph Act 
No. XIII of 1885. 

There is as a matter of fact one further 
charge, of suoh slight importance that it had 
been almost overlooked. It affects a single 
one of the acoused, the appellant Sikhari, 
and is framed under section 412, Indian 
Penal Code. In substance it refers baok 
to the charge of dacoity under section 395* 
149, I.P C., in which Sikhari was already 
involved, and alleges against him, in the 
alternative,, that, if be was not aotually 
concerned in the said dacoity, he was at 
any rate subsequently found io possession 
of property which had been stolen in the 
course of the same. The charge is some¬ 
what loosely worded and does not allege 
against Sukbari the essential point that he 
knew that the possession of the property in 
question had been transferred by the com¬ 
mission of dacoity, but this is not a matter 
upon whioh we find it necessary to insist. 

Now the oa9e for the appellants is that 
no offence of criminal conspiracy was 
committed by any persons at Dumri Khurd 
on the morning of the 4th of February, 
1922; or in the alternative that, if there 
was snob conspiracy, it was not one in 
respeot of whioh a proseoution could be 
instituted without an order in writing by 
the Looal Government, in view of the pro¬ 
visions of Beotion 196-A of the Indian Penal 
Code, To this contention we shall have to 
revert later. The point immediately before 
us is that, whatever offence may or may 
not have been committed at Dumri Khurd 
on the forenoon of the 4th of February i 
1922, it was not one so aonneoted with the 
offenoea committed at Ohaura later In the 
same day that it could fairly be regarded as 
" committed in the same transaction” 
within the meaning of Beotion 239 of tho 
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Code of Criminal Procedure. Upon this plea 
the appellants base the further contention 
that there has been a misjoinder of charges, 
sufficient to invalidate the entire trial in 
the Court below. We think we do no 
injustice to Pandit Madan Mohan Malaviya, 
the very able Counsel who argued this part 
of the case on behalf of the appellants, when 
we say that it is not our impression that 
be seriously pressed this argument to the 
logical conclusion that, if we found it correct, 
we should have no option but to order 
a retrial of the entire case. He is certainly 
not to be blamed if he hesitated to face the 
possible consequences of such a contention, 
were it to prevail with the Court. Our 
own view of the question has been already 
indicated by the expressions we have used 
in setting forth the oharges, but we should 
perhaps amplify it. When the learned 
Sessions Judge entered upon the trial of 
this case, and was faced with the question 
whether the provisions of section 239, 
Criminal Prooedure Code, did or did not 
authorise him, not merely to try the 225 
aooused persons before him at one and the 
same trial, but to try them on eaoh and all 
of the obarges set forth against them under 
the order of the committing Magistrate, he 
could not possibly know what conclusion he 
would arrive at after hearing the whole of 
the evidence. He had to look to the oase 
for the proseoutioo as set forth in the 
charges themselves. He was, therefore, 
for the reasons which we have already 
indicated, warranted by law in entering 
upon this trial of the 225 accused on the 
charges as framed. The conviotions whioh 
le has recorded are warranted by the 
conclusions at whioh he arrived on the 
evidence. As he had to regard merely the 
“ oharges,” it was not necessary for him to 
consider what the position would be, if he 
had eventually come to the conclusion, 
either that no offenoe punishable under 
seotion 120-B, I. P. C., was committed by 
any persons at Dumri Kburd on the fore¬ 
noon of 4th February, 1922. or that if any 
offence was so committed it was one 
excluded from bis cognizance by seo¬ 
tion 196-A of the Criminal Procedure Code. 
In any event, the aoquittal of all the aooused 
persons on the conspiracy oharge would 
have removed any possible objection to 
the validity of the trial. It is possible 
that in oertain events the prosecution may 
have to suffer the penalty of having 
attempted to prove too much, by seeing a 
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verdict of acquittal recorded whioh might 
otherwise have been avoided. 

We do not feel that we are greatly con¬ 
cerned at this state to discuss the form of 
the various charges, so long as we are 
satisfied that there has been no suoh mis¬ 
joinder of charges a3 to foroe upon us the 
duty of vindicating the law by quashing all 
the convictions upon this ground alone, and 
the consequent responsibility of considering 
the question of the ordering of a new trial 
upon such charge or obarges as we might 
direct to be framed. On the case for the 
prosecution, the three groups of oharges as 
we have set them forth were in respect of 
offences committed in the same trans¬ 
action within the meaning of seotion 239, 
Criminal Procedure Code. The final 
oharge against the accused Sikhari alone, 
was really in the nature of an alternative 
to one of the others. There was nothing 
illegal in the procedure adopted by the 
trial Court. The conception we have 
formed of our duty in this matter is 
that we ought to concentrate our atten¬ 
tion upon the one substantial oharge in 
the oase. There is not one of the 
appellants now before us who has been 
convicted upon any of the other oharges, 
but has been also oonvioted of the offence 
of murder committed in the course of a 
riot and punishable under seotion 302/149, 
I.P.C. In respect of any of the appellants 
against whom this oharge is not in our 
opinion satisfactorily proved, but who is 
not entitled to a clear verdiot of aoquittal 
upon all the oharges, the only offence in 
our opinion established is that of simple 
rioting punishable under seotion 147, 
I. P. C. This offenoe is set forth in the 
seoond of the obarges framed. As regards 
tho conspiracy oharge there are oertain 
aspects of the case whioh we shall have to 
consider further, because of their bearing 
upon the important and essential question 
of the common objeot or objeots of the 
unlawful assembly around Chaura police 
station referred to in the oharge of murder. 
Otherwise we propose to concentrate our 
attention on the oharge under seotion 
302/149 of the Indian Penal Code and to 
consider whether this is established against 
all or any of the appellants. The question 
of sentenoe can be completely and 
adequately dealt with under that single 
oharge. So far as this Court is concerned 
no lesser sentence than that of transporta' 
tion for life oan lawfully be imposed on any 
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accused person found guilty upon that 

charge. . 

[Their Lordships expressed their appre¬ 
ciation of the careful manner in which the 
Sessions Judge bad dealt with the case and 
remarked that the aooused bad not been 
prejudiced by a large number of persons 
being jointly tried.] 

[Their Lordships at this stage dwelt upon 
the volunteer movement of Gorakhpur and 
showed how the tragedy which was the 
subject-matter of the case in band had 
grown out of the activities of the so-called 
non-co-operation movement.] 

The further portion of the judgment ran 
as follows:— 

On the occasion of the Wednesday 
market—the 1st of February, 1922—a body 
of volunteers, thirty to forty in number, 
moved upon Mundera and halted outside 
the village in the morning, waiting to 
commence operations as soon as the bazar 
was fairly under way. The shopkeepers 
and the agents of the substantial landowner 
of the village were on the alert. The latter 
came out and questioned the volunteers and 
told them bluntly that Babu Sant Bakhsh 
Singh would not allow them to interfere 
with his market. Reading a little between the 
lines of the evidence there can be no doubt 
that any attempt at actual coercion on the 
part of the volunteers would have been re¬ 
sisted by force. Moreover, it is dear that 
word had been sent to the local police 
station, for Sub-Inspeotor Gupteshar Singh 
marched into Mundera with a considerable 
body of polioe and chaukidars. Before bis 
arrival, however, the volunteers had aban¬ 
doned their enterprise. In face of the re¬ 
solute attitude of the agents in oharge of 
the bazar, the volunteers felt themselves too 
few in number to attempt anything. They 
scattered and most of them returned to 
their homes. 

Two points however require to be 
notiaed. The leaders of the volunteers, 
before they went off, distinctly told their 
interlocutors that they would return on the 
following market day (Saturday, the 4th 
of February) in suoh numbers as to enforoe 
compliance with their demands. There is 
naturally some room for controversy 
as to the preoise language used; but 
tnat it was a threat, and was understood 
as suoh, is fully proved, not only by 
the direct evidence, but by the faot that 
the landholder sent a trusted agent to 
Gorakhpur to appeal personally to the 


District Magistrate for special police protec¬ 
tion for his market on the following 
Saturday. There can be no doubt what¬ 
ever that such an appeal was made, and 
that it resulted in the arrival by train at 
Cbauri Cbsura railway station, at about 9 
a.m., on the 4th of February of a small 
body of armed police, nine muskets iD all. 

The other circumstance, trifling in itself 
but of far reaching consequence, is that a 
few volunteers did enter the Mundera bazar 
after the gathering bad dispersed. There 
is no evidence worth speaking of that they 
actually did anything provocative, and we 
give accused generally the benefit of our 
belief that the volunteer enterprise had 
really been given up for the day and that 
the individuals who entered the bazar did 
so on private business of their own. 
Unfortunately, their mere presence in the 
bazar proved, under the circumstances, 
to be provocative. Sub-lDspootor Gupteshar 
Singh reached Mundera under the impres¬ 
sion of an emergency calling for action on 
his part and he found the persons in oharge 
of the bazar exoited and alarmed. There 
is some oonfliot of evidence as to the details 
of what followed. Indeed the one witness 
from whom one would have expeoted a 
dear aud co-herent account, police constable 
Siddiq (the one constable who survived the 
massaore) is oonfusod and self-contradic¬ 
tory. Taking the evidenoe a9 a whole, it 
seems clear to us that the Sub-Inspeotor 
was, at some time in the forenoon, at the 
office of the local landholder, when certain 
volunteers were brought before him by 
policemen who had found them in the bazar. 
There were probably only two of them; there 
may have been three or four, but one of them 
wa9 certainly the accused Bhagwan ahir, 
whom we have spoken of as the “ drill-ins* 
truotor.” The Sub-Inspeotor spoke roughly 
to the volunteers. His wrath was parti¬ 
cularly direoted against Bhagwan, whom 
he abused for drawing a pension from 
Government while taking an aotive part in 
an unlawful association,” whose ostensible 
objeot was the overthrow (no matter by 
what means) of the Government whose 
salt he was eating. There is an alleg¬ 
ation that Bhagwan answered insolently ; 
there is also a suggestion that the Sub- 
Ingpeotor was in some way further inflamed 
against the man by one of the landholder's 
agent named Raghubar Dayal. What we 
are certain of is that the Sub-Inspeotor 
thoroughly lost his temper and struck the 
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man ; we bold it proved that he gave him 
two cuts with a light cane, and he very 
probably also struck him with the open 
hand. 

Bbagwan and any volunteer or volunteers 
with him thereupon decamped and left 
Mundera altogether. No arrests were con¬ 
sidered necessary by the Sub-Inspector 
and no official report was ever made as to 
any collision on that date between the 
police and volunteers. A curious fact is 
that we have it, not only from the evidence 
of Siddiq but from a statement made by 
the accused Bbagwan himself (Ex. 226), 
that the latter voluntarily presented 
himself at the police station the following 
morning (the 2nd of February) and had 
an explanation with Sub-Inspector Gupte- 
shar Singh. As might be expected the 
accounts of this explanation differ some¬ 
what; but they agree to this extent, that 
explanations and apologies were tendered 
and received and that, as between the 
principal actors in this episode, the unfortu¬ 
nate incident seemod to have been brought 
to 6 conclusion satisfactory to both parties. 

There were nevertheless other interested 
parties who saw in the Sub-Inspector's loss 
of temper and his unjustifiable action a lever 
which might be worked with impressive 
results. For what immediately followed 
we turn to the evidence of the approver 
Shikari. We ugree with the learned Ses¬ 
sions Judge that this man was endeavour¬ 
ing to earn his pardon by making a clean 
breast of all facts within his knowledge. 
We find moreover abundant corroboration 
of all matters in bis evidence which strike 
us as essential. He tells us that on the 
evening of the thwarted enterprise at 
Mundera, that is on Wednesday, the 1st 
of February, 1922, there was a small 
gathering at his house. Bhagwan ahir 
was present, and so also were ringleaders 
such as Nazar Ali, Lai Mohammad, Maha- 
deo, son of Thag, and Ramrup ( barhai ). 
What Shikari understood from the conver¬ 
sation whioh followed was that, not Bagh- 
wan only, but Mabadeo and Ramrup as 
well, had been beaten by Sub-Inspector 
Gupteshar Singh. It was asserted that 
Babu Sant Bakhsh Singh f lhe owner of the 
Mundera bazar) had caused them to be 
seized and brought to bis office at Mundera, 
where they were beaten by the police. On 
this it was agreed that letters should be 
sent out to volunteer associations in neigh¬ 
bouring villages, with a view to their 
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assembling in a body strong enough to 
warrant them in paying a visit to the Sub- 
Inspector and ‘‘ asking him why he had 
beaten our men.” Early on the following 
morning (Thursday, the 2nd of February, 
1922) the same persons came together 
again at Shikari's house and as the officials 
and ringleaders were illiterate, a body of 
eleven, the witness Nakched (P. W. 125) 
was employed to transcribe five copies of a 
letter to be sent out as a summons to 
neighbouring volunteers. Tnera was some 
discussion as to the actual place to be 
chosen for the proposed gathering. Some¬ 
one seems to have observed, shrewdly 
enough, that if this were fixed in the 
immediate neighbourhood of Chaura police 
station, the Sub-Inspector would break up 
the gathering by arresting the volunteers 
piecemeal as they arrived. Eventually a 
threshing floor at Dumri Khurd, in the im¬ 
mediate neighbourhood of Shikari’s house, 
was fixed upon for the meeting place. 
It was determined that the volunteers 
should first march to Chaura police station 
to settle their differences with Sub-Inspeo- 
tor Gupteshar Singh and thence proceed 
northwards to the Mundera bazar in order 
to impose their will on the recaloitrant 
shop-keepers of that place. There would 
thus be a long day's work before them, 
which could scarcely be undertaken fasting. 
Arrangements were therefore made for the 
collection of supplies in the shape of raw 
sugar whioh could be distributed to those 
attending the meeting. We have indepen¬ 
dent evidence that this was actually done. 
The five letters aotually issued were to serve 
as summonses for five hundred to seven 
hundred and fifty men ; but we note with 
interest that Shikari says they were confi¬ 
dent from the outset that more than this 
number would assemble once the news 
got abroad. They expected a gathering of 
between two and three thousand men. 

The boy Nakched was perhaps a little 
confused under the stress of a severe 
cross-examination ; but in the main he has 
told a consistent story, and we have no 
doubt he was trying to tell the truth to the 
best of his recolleotion. The account 
which he gave to the investigating 
police on the 16th of February, 1922 
(vide Ex. No. 139) of the oontents of 
the letters he wa3 required to write was 
given while his memory was still fresh. 
As a summary of the essentials of the 
message it is in oomplete accordanoe with 
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the evidence subsequently given by the 
-witness and we are prepared to accept it as 
an accurate summary. It runs as follows: 

M The Sob-Inspector of Chaura seeks out 
and beats the volunteers ; therefore bring 
all your volunteers to Dumri. We will go 
and enquire from the Sub-Inspector why he 
makes a practice of beating the volunteers ; 
if he wants to sent us to jail or to arrest 
us he may do so with all of us.” 

The meaning of this last phrase is 
obvious enoagh: the volunteers were to 
assemble in such numbers as to make it 
palpably preposterous for the Sub-Inspector 
to attempt to arrest all of them. It was 
suggested in argument that we ought to see 
in these words a declaration beforehand, on 
the part of the leaders of the volunteers, 
that one and all of them would abide faith* 
fully by their pledge to absolute non-violence 
submitting meekly to arrest or to any other 
action which the police might take within 
the limits of their lawful authority. We 
are impressed rather with the ironic turn 
of the phrase and its dangerous implica¬ 
tions. The volunteers had only to assemble 
in sufficient numbers, and to be resolute 
enough in their determination that nothing 
should be done to any one of them which 
was not done to the whole body and they 
impose their own will; the arresting of even 
a conple of thousand men was a known 
impossibility. 

Id his evidence at the sessions trial 
Nakched attempts a somewhat fuller state¬ 
ment. As we read his evidence, be pur¬ 
ports to give from memory a complete 
transcript of the letters. In this version 
we find the provooative statement that the 
Sub-Inspector is seeking out the volunteers 
in order to beat them. The closiog phrase 
appears in a confused form, with a refer¬ 
ence both to beating and to imprisonment. 
The essential point remains the same: 
there was to be no beating of individuals, 
no arresting of individuals. In this version, 
however, there is a reference to a further 
object .for the assembly ; they were to go 
on to Mundera and stop the sale of fish 
and of meat. 


We do not think it would help t 
defence if we were to insist on this ful 
account of the oontents of the letters as 
appears at page 543 of our printed recc 
and we are * little sceptical as to the cap 
caty of this boy of eleven to reproda 
*he entire eonlenta from memory. T 
'ifamk it safer to stand by the summary 


essentials whioh he gave while his memory 
was comparatively fresh. The volunteers 
were summoned to Dumri Khurd on the 
strength of a preposterously exaggerated 
account of the assault committed by the 
Sub-Inspector on the accused Bbagwan ; 
the immediate object of the assembly was 
that they should march in an organized 
body to Chaura police station and ask the 
Sub-Inspector what he meant by it. The 
meeting wa9 fixed for Saturday morning, 
the 4th of February, 1922. 

In the interval, further action was taken 
about which Shikari apparently knows little 
or nothing, but as to which there i9 plenty 
of evidence. The accused Lai Muhammad 
sent in a report to the district head¬ 
quarters of the Khilafat Committee at 
Gorakhpur. The evidence on this point 
consists party of documents seized by the 
police, when they raided the Khilafat 
Office on the oth of February, and partly 
of the evidence of various members of the 
Executive Committee of the Khilafat at 
Gorakhpur, whom the prosecution put 
into the witness-box one after another, in 
the hope of getting at the whole truth 
concerning this important aspect of the 
case. We do not feel that any very sub¬ 
stantial measure of success ha9 been 
attained. On one matter of detail there is 
a distinct conflict of testimony. Maulvi 
Subhanullah (P. W. 134), seems positive 
that Lai Muhammad either brought his 
written report to Gorakhpur himself, or ab 
any rate followed it up by a personal visit. 
The Secretary of the Khilafat Committee, 
Mohammad Sulaiman Adhami (P. W. 170), 
does not think that Lai Muhammad came 
to Gorakhpur in person, and is positive 
that Maulvi Subhanullah is making a 
mistake if he says (as he apparently does) 
that Lai Muhammad was sent from that 
gentleman’s house to the office of the 
Khilafat Committee with his letter, or 
written report, in his hand. Tuere is a 
conflict of evidence also as to whether 
the paper, Ex. 95, is this report in 
original; indeed we are in some little 
doubt as to whether Lai Muhammad or 
any other volunteer bad the capacity to 
draft such a document. We are beyond all 
question dealing with the testimony of 
reluctant witnesses, who were as econo- 
mioal' of the troth as they dare! to be. 
Certain faots are, however, fully established. 
Lai Muhammad did oause to be conveyed 
to the office of the Khilafat Committee * 
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letter or report, of which Ex. 95 is at 
any rate a correct transcript. This report 
was sent in by band, so that the infor¬ 
mation it oonveyed could be, and 
undoubtedly was, supplemented by oral 
communication with the person or persons 
wbooarried it. The communication was one 
which oalled for an immediate answer: if 
any written answer was returned it has 
disappeared, nor can any trace of it be 
discovered in the correspondence registers 
of the Gorakhpur Khilafat Committee. 
Some sort of answer, oral or written, or 
both, was unquestionably returned. 

The letter, Ex. 95, is to the effect that 
two volunteers, while peacefully engaged 
about their own marketing (the name of 
the bazar is not given), had been seized 
and severely beaten by the officer-in-charge 
of the local police station. " We 
therefore, report this matter to your 
worships, ” the letter concludes, " in order 
that you may come and investigate the 
matter. It is because of your worships 
that we ( ham-log , i.e., the local volunteers) 
have not committed any offence of any sort, 
for whatever action we take will be after 
inquiring from (you) our superiors.” A 
book has been produced (Ex. 92) which 
purports to be the abstract register of 
correspondence reoeived at the office of the 
Khilafat Committee at Gorakhpur: this 
register the witnesses called from that Com¬ 
mittee have (not without some apparent 
8hufiling and hesitation) admitted to be 
genuine. In this register there is an entry 
under date the 2nd of February, 1922, of a 
letter received from Lai Muhammad, Secre¬ 
tary, Chauri Cbaura, the recorded summary 
of which is to the effeot that the Sub-Ins¬ 
pector in charge of Ohaura police station 
has severely beaten two volunteers, and the 
people of that place ” were ready to 
assault the police in return, ” but had been 
with difficulty restrained. ” It need 
scarcely be pointed out that this is not an 
accurate summary of Ex. 95. There are 
various points about the appearance of 
Ex. 92 calculated to suggest a doubt 
whether this is really the correspon¬ 
dence register, as kept up in the regular 
course of business. No abstract register of 
correspondence issued from the Gorakhpur 
Khilafat Offioe is forthcoming: and in faoe 
of the description of the book Ex. 92 
in its own heading we are not prepared to 
aocept the belated assertion of Niaz Ahmad 
.Arif (P. W. 172) that this Exhibit is in 
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fact the only register maintained at that 
office for correspondence received and 
correspondence issued. 

In considering the inference to be drawn 
from this peoaliar state of the evidence we 
bear in mind the faot that no offioial or 
member of the Executive Committee of the 
Khilafat at Gorakhpur is now on his trial 
before us ; but we are very definitely called 
upon to form an opinion as to the objects 
with which the National Volunteers 
assembled at Dumri Khurd on the morning 
of 4th of February and as to the resolutions 
come to at that gathering before the meeting 
proceeded to take action in pursuance of 
the same. Looking at the matter from 
this point of view, we feel bound to 
record our opinion that the whole truth 
has not been disclosed in the evidence 
produced at this trial as to the communica¬ 
tions which passed between the Executive 
Committee of the Khilafat at Gorakhpur 
and the local leaders of the National 
Volunteer associations in the neighbour¬ 
hood of Chaura in the course of the 2nd 
and 3rd of February, 1922. In particular, 
we do not believe that any written answer 
was ever returned by or on behalf of the 
said Executive Committee to the comma- 
cation received from Lai Muhammad. We 
strongly suspeot, to put it no higher, that 
the register of correspondence issued from 
that office has disappeared, not beoause of 
anything which it did contain but because 
of what it did not contain; that is to 
to say, beoause no entry appeared therein 
of any written answer to Lai Muhammad's 
report. It follows that an oral answer was 
returned, and that it was of such a oharao- 
ter that those responsible for it oould not 
venture to reduce it to writing. Our sus¬ 
picions on this point are strengthened by 
certain evidence, which will be notioed in 
due course, as to what took plaoe at the 
meeting at Dumri Khurd. These consider¬ 
ations warrant us in putting upon Lai Mu¬ 
hammad’s letter the sinister interpretation 
of which it is undoubtedly susoeptible. In 
substance and in effeot this aooused report¬ 
ed to his “ office" at Gorakhpur that the 
local volunteers had been roused by the 
outrageous conduot of the Sub-Inspeotor 
of Chaura to suoh a state of indignation 
that, if the officials would only give the 
word, they were prepared to teach that 
officer, and the polioe generally, a signal 
lesson : and requested that some one should 
be sect down to look into the matter. 
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The reply to this communication was, 
as we believe and have already said, sent 
by word of mouth. The positive evidence 
as to its purport is to be found in the 
depositions of one or two Khilafat' 
witnesses, who say that it was to the effeot 
that the volunteers should be patient. If 
they were speaking the truth, and a written 
answer had been returned to this effect, 
we are confident that either the writing 
itBelf would be forthcoming, or reliable 
secondary evidenoe as to its purport. We 
are driven to form our opinion on this 
point from the evidence as to what aotually 
took place on Saturday, the 4th of 
Rsbruary. 

From early morning on that day pre¬ 
parations were made at Dumri Khurd 
for the expected gathering. The place 
chosen was a threshing floor in front 
of the bouse of the accused, Behari [Past). 
The local volunteers arranged the ground, 
sacking being spread to provide seating 
accommodation for the central group of 
leaders. Some modest provision was made 
for refreshments by way of baskets con¬ 
taining raw sugar. Flowers were oolleoted 
and made into garlands for the adornment 
of those whom the assembly might parti¬ 
cularly desire to honour. From about seven 
in the morning a steady stream of volun¬ 
teers began to flow in. There is evidence 
scattered about the record, in the deposi¬ 
tions of witnesses from various villages 
withiD a radius of several miles from 
Dumri, wbiob shows the manner in which 
these men had been summoned by messages 
and mustered in little groups of half a 
dozen or so, before marching for the 
appointed rendezvous. Harpal, the village 
watobman of Dumri (P W. 34). had receiv¬ 
ed instructions beforehand. He watched 
the proceedings until two or three hundred 
men were collected, ascertained from the 
general trend of the conversation that the 
intention was to march on the Muodera 
Bazar and then slipped away to report the 
matter at Chaura police station. He says 
that volunteers were still streaming in when 

fihifc«- 6 ;^w ri ,5 bnrd - Tha a PProver 
Shjkan (P. W. 1), estimates that five or 

thLT* o d men had come together by 
f™ and that the numbers bad 

increased to about one thousand when the 

brought to a close by the 

flE d f 0dy 01 vplante ere Betting out for 
Ohaura police station. So far as we have 
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evidence of other witnesses, it certainly 
does not appear excessive : we are satisfied 
that the men who 9et out from Dumri 
Khurd for Chaura police station were at 
least one thousand in number, and may 
well have been fifteen hundred. 

For the proceedings at this meeting, 
generally spoken of in the evidence and in 
the judgment as "the Dumri Sabba/’ we 
have before us a very considerable body of 
evidence. In the first place we have the 
depositions of the two approvers, Shikari 
and Thakur. Next wo find references to 
this matter in statements made under 
section 164 of the Criminal Procedure Code, 
to a Magistrate, before the commencement 
of the enquiry preliminary to commitment, 
by a number of accused persona. The 
moat important of these are the statements 
of Ramrup Barhai (Ex. No. 225), 
Bhagwan Ahir (No. 226), Mababir Saith- 
war (No. 246) and Raghubir Sunar 
(No. 251). In the third place, we find 
more or less detailed accounts of the affair 
from three witnesses. Jakat Narain Panda 
(P. W. 91), Bhawani Prasad Tewari 
(P. W. 25) and Shankar Dayal Rae 
W. 102). It is quite beyond question 
that these three men were present at the 
occurrences they profess to desoribe. The 
first strikes ns as the sort of vain and 
irresponsible busy body whom one so often 
finds thrusting himself to the front in 
connection with some political or social 
movement. The reception he met with on 
bis firsb arrival at Dumri is enough to 
show that the peasantry of the neighbour¬ 
hood not only respected his caste and were 
inclined to take him at his own valuation 
as a professor of religion but looked upon 
him as a person of some authority in con¬ 
nection with the non-co-operation move¬ 
ment. We see no reason to believe that he 
was ever accepted as such by the organizers 
of the Congress or Khilafat movement in 
Gorakhpur itself ; nor on the other hand 
do we see any real ground for regarding 
him as a police spy, though be was acoused 
of being one by indignant volunteers before 
the meeting at Dumri was over. H»s own 
account of wbao took him to Dumri is that 
he hastened to the place as soon as he heard 
what was going on because he had formed 
a low opinion of the character of local 
volunteers aDd was persuaded (from what 
bad happened at Mundera on the previous 
Wednesday) that they wore going to get 
: themselves into trouble by acting contrary 
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to the true precepts of non-violence as laid 
down by " Mahatmaji ” Gandhi. He 
naturally tries to put his own conduct in 
the most favourable light, and we are not 
greatly concerned to inquire how far honest 
zeal for what he thought right, mingled 
with mere curiosity and a desire to gratify 
his self-importance in determining his 
conduct. He certainly did go to Dumri 
and he does seem to have exerted himself, 
to the best of his ability, to prevent 
mischief. Bhawani Prasad is a land¬ 
holder and village headman of Pokharbinda, 
a hamlet which had sent a contingent of 
volunteers to Dumri. He was on friendly 
terms with Sub-Inspector Guptesbar Singh 
and was sent for to the police station 
on the Saturday morning. He was relieved 
to find the small contingent of armed police 
arriving from Gorakhpur, and he went to 
Dumri, on the Sub-Inspector’s suggestion, 
to see what was really happening and to 
warn the volunteers that they had better 
abandon whatever enterprise they were 
meditating, whether against Cbaura police 
station or Mundera Bazar, especially in 
view of this reinforcement whioh the police 
had received. Rae Shankar Dayal is a 
resident of the Ballia district who was 
making a living in Gorakhpur out of Dis¬ 
trict Board contracts and a contract which 
be held in connection with the Mundera 
Bazar, It was his interest in this matter 
whioh took him to Dumri to see what the 
volunteers were really doing. He has played 
an ambiguous part in thi9 trial and portions 
of his evidence have been severely com¬ 
mented on by the learned Sessions Judge. 
We are satisfied that he may be regarded 
as a witness distinctly friendly to the ac¬ 
cused persons. 

The effect of this evidence as a whole is 
tocorroborate the account of the meeting 
at Dumri given by the approver Shikari, 
at least in its broad outlines, sufficiently 
to enable us to feel certain of its straight¬ 
forwardness and general accuracy. Of the 
present accused, the men who took the 
lead were Nazir Ali and Lai Muhammad ; 
also, in a lesser degree, Shyam Sunder and 
Abdulla alias Sukhi; with these must be 
placed Shikari himself, a man of the name 
of Indarjit whom the police had not been 
able to arrest up to the time of the trial in 
the Court below and an ascetic with a pair 
of tongs, an article commonly oarriod by 
religious mendicants of a certain class. He 
is frequently referred to in the evidence; 


and was probably a misohief-maker from a 
distance. No one seems to know his name. 
Jagat Narayan Pande and Shankar Dayal 
were cordially reoeived on their arrival, 
garlanded and permitted to address the 
meeting. The latter was apparently mis¬ 
taken for some emissary from headquarters 
whom the volunteers were expecting, under 
the description of " the Ahrauli Baba." 
Both tried to persuade the gathering to 
break up and to abandon their expressed 
intention of proceeding in a body to Cbaura 
police station and Mundera Bazar. Jagat 
Narayan especially exerted himself in this 
sense, appealing to the precepts of 
“ Gandhiji ” and to the fact that armed 
police had reached Cbaura. He was violently 
opposed by Nazar Ali, also by Lai Muham¬ 
mad, Sbyam Sundar and Abdulla alias 
Sukhi. He was told that he was no better 
than a polioe spy, ridiculed, abused and 
finally turned out of the meeting with 
contumely. Eventually Nazar Ali carried 
the entire meeting with him in a resolution 
that they were to march in a body, first 
to Chaura police station, to ask the Sub- 
Inspector why he bad beaten two volun¬ 
teers, and thence to Mundera Bazar to 
stop the sale of intoxioants, of meat and of 
fish. These objeots were to be pursued 
unflinchingly and oarried through in the 
teeth of any opposition that might be en¬ 
countered. No one was to start on the 
expedition who was not prepared to ven¬ 
ture his life on the hazard. When 
challenged to do so by Nazar Ali, 
all those present bound themselves by 
oaths to persevere to the end. Anyone 
who turned baok after setting forth with 
the rest was to be considered, if a Hindu, 
to have eaten cow’s flesh, if a Musalman, 
the flesh of swine. What may be a coarse 
variant of the oath, but is more likely 
to be a description of any defaulter, 
is mentioned by Shikari as particularly 
applicable to anyone " who should retreat 
from before the bullets at the Thana. 
The assembly was a large one and it 19 
easily conceivable that more than one form 
of oath was used. The coarser one, be it 
oath or description, was abhorrent in its 
terms and might well appeal more parti¬ 
cularly to those elements in the orowd, 
drawn from the lowest strata of society, 
which are abundantly represented in the 
list of appellants before us. 

On all the points hitherto sot forth the 
evidence as to the proceeding at this 
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Damri Sabha is clear, consistent and over¬ 
whelming. There remains, however, one 
detail which calls for separate considera¬ 
tion. When Shikari made his first state¬ 
ment before a Magistrate on th6 16th of 
March, 1922, he said, speaking of a late 
stage of the meeting. “In the meantime 
two Mahammadans, one of whom was 
wearing speotaoles, came there. I do not 
know where they lived. They took out a 
piece of paper and began to read it. Then 
they began to sing. In this song the 
names of Muhammad Ali and Shaukat AH 
wore uttered, again and again, and it was 
about their imprisonment. After singing 
the song they went away to the west. Then 
we god up and passiog along the raised 
borders of the fields reached the road." In 


bis evidence at the trial, after speaking o 
the ejection of Pandit Jagat Narayan fron 
the meeting and the departure of Ra< 
Shankar Dayal—it is curious to note tha 
he ignores Bhawani Prasad altogether— 
Shikari goes on to state—“Two other met 
<5ame. one wearing green glasses who wai 
of my stature, but older, about 32, wh< 
from bis words appeared to be a Musalman 
the other was younger than I—I oanno 
say whether he was a Hindu or a Mu 3 al 
man. The man with glasses began to reac 
from a slip of paper, singing ' we are going 
for two years eaoh.' We understood going 
to jail. Then Nazar Ali stood and publioly 
administered an oath." 

On the 13th of March, 1922, the accused 
B hag wan ahir made a statement before £ 
Magistrate.^ which oontains the following 
passage. Then two Muhammadans wear 
ing speotaoles came there. They began tc 
aing a song describing the deeds of Sbaukai 
Ah and Muhammad Ali. On hearing th< 
song all became angry and said, * Come 
we will all go to the thana.” 

Four days later the aooused Mababir 
son of Balsa Saituiar, in a statemenl 
similarly recorded, told the Magistrate 

Iwo Musalmans came there. One ol 
chem was wearing speotaoles and the otbet 
f of 0ar ^'/ oame foere and began 

£ho ™ ,hU *« volunteers, 

and W f r6 a ) K>at ^ree thousand, got up 

Si ?«“« from there or, og out 
Mahatma Gandhi ki jai ." ' 

strata as 


delivered. There was a Babu who in his 
lecture said that we should not go either 
to Mundera Bizar nor to the police station. 
If we went in a body there would be a riot. 
But no oae listened to him. A Miyan, 
whose name and residence I do not know, 
delivered a lecture and asked his hearers 
whether they were ready to die. They 
replied that they were ready. Then all 
started from there.” 

It would be quite possible for u?, on the 
evideooe whioh we have already reviewed, 
to record our finding as to the nature of 
the agreement coma to by the volunteers 
assembled at Durmi Khurd and whether 
that agreement did or did not amount to a 
oriminal conspitaoy. We think it better, 
however, to prooeed with the narrative of 
events. The evidence as to what the volun¬ 
teers agreed amongst themselves to do 
cannot he altogether dissociated from the 
evidence of what they actually did. We 
shall have to coosiier, in connection with 
certain statements made by the approvers 
Shikari and Thakur, if their testimony is 
or is not borne out by the subsequent 
uonduot of the volunteers. 

Up to a certain point there is no room 
for controversy as to the coarse of events. 
When the volunteers left the threshing- 
floor at Dumri, they made their way along 
the field boundaries to the broad, unmet- 
tallad road which runs from Gorakhpur to 
Daoria, by going eastward along whioh 
they would oome to the Chaura police 
station, rather less than two miles distant. 
On this road the men were got into some 
sort of rough formation. The services of 
drill-instructor Bhagwan were requisitioned 
for this purpose. Flags whioh had been 
prepared beforehand were sent to tha 
front and the orowd began to move 
under the guidance of their "offioers,” who 
halted them and moved them on again by 
the sound of whistles. They were in an 
oxo!ted mood, continually raising trium¬ 
phant ories aud aoolamations. At a point 
roughly about half way to Chaura they came 
to Bhopa Bazar, where a road branches off 
to the left, that is to say in a northerly 
direotion, towards a railway crossing, 
beyond whioh it leads direotly to Mundera 
Bazar. This was the route whioh the 
orowd would have followed if they had not 
resolved to visit Chaura police station 
before going to Mundera. At this point 
they were met by the witness Awadha 
Tewan, a servant of Babu Sant Bakhah. 
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SiDgb, tbe proprietor of the Mundera Bazar. 
The evidence of this witness as to what be 
saw at Bbopa corroborates Shikari. Tbe 
approver says that by that time the crowd 
had swollen to a total of 2.500 or 3,000 
men. Awadbu puts the number consider¬ 
ably higher, but is probably exaggerating. 
He says the crowd came towards him 
carrying flags and raising triumphant cries. 
Tbe leaders appeared to him to be tbe 
accused Nazar Ali and Sbyam Sunder and 
tbe approver Shikari. He gives an inter¬ 
esting and obviously genuine account of 
his conversation with them, when he 
endeavoured to persuade them to turn 
back or to disperse. Nazar Ali spoke 
with great ineoleDce and remarked in an 
ironical tone that he was going on to the 
police station to get a beating. He raised 
his flag and the crowd moved on, stili 
crying out “ Victory Tbe witness hurried 
to the police station and told tbe Sub- 
Inspector what be bad seen. In tbe 
meantime the crowd moved on as far as a 
building often referred to in tbe evidence as 
the faotory of Lala Halwai. This brought 
them close to the police station enclosure 
which lies in an angle, where a short length 
of metalled road turns northward from the 
highway between Gorakhpur and Dooria 
and leads to a railway crossing and the 
bazar of Chaura, beyond which it proceeds 
to Mundera Bazar. The police station 
enclosure extends practically from tbe 
Gorakhpur Deoria highway on the south to 
the railway crossing and tbe line of tbe 
railway on the north side. Tbe entrance 
to the police station is on the east, that is 
to say opening on to the short length of 
metalled road leading northwards from the 
highway to the level crossing. Opposite 
this entrance, and across the metalled road, 
were a few buildings, including the private 
quarters of the Sub-Inspector in charge of 
the police station. According to Shikari 
the crowd was continuously increasing in 
numbers as they moved from Bhupa 
Bazar towards Chaura. We unhesita¬ 
tingly accept bis evidence as proving that 
when the crowd came to a halt beyond 
Lala Halwai'8 factory it was over 3 000 
strong. Shikari says “ they were in ranks 
oveiflowing the road on either side”. He 
adds :—* When we came to tbe factory 
we knew there was danger and that there 
was a guard with guns at the thana 
(police station). We were ready to 
Baciifice our lives. We saw that tbe 


darogha (the Sub-Inspector in charge, 
of the police station, i.e., Gupteshar 
Singh) was standing with police and 
chaukidars. We supposed he was standing 
there to beat U3. We went on because we 
considered ourselves to be in overwhelming 
numbers ; and what could be do to us.” 
W 7 e ought perhaps to explain that tbe 
vernacular word used by the witness, whioh 
had been translated ‘‘ to beat”, is a word, 
of wide significance, meaning also “ to 
strike” and even “ to kill: " it would 
undoubtedly include striking with bullets 
or other missiles as well as tbe infliction 
of blows in hand-to-hand combat. 

To resume our narrative : at this point 
the witness Sardar Harcharan Singh came 
forward from the direction of tbe police 
station to meet the crowd. A conference 
took place between him and their leaders, 
He estimates tbe number of the crowd at 
three to four thousand. Their leaders 
appeared to him to be Nazar Ali, Sbyam 
Sunder, Shikari and tbe unknown ascetic 
carrying a pair of tongs who has been 
referred to elsewhere. He found tbe crowd 
in a singular state of fierce excitement. Ho 
says their leaders addressed him in a tone 
which was anything but respectful. They 
told him plainly that they were resolved at 
all costs to go to tbe Chaura police station 
and thence through tbe Chaura Bazar, 
through tbe village of Bale, to Mundera 
Bazar. The witness persuaded them to 
wait while he went to speak with tbe 
Sub-lDspector. It must be remembered 
that the police occupied at this moment a 
position which was strategically sonnd. 
They were drawn up across the highway, 
the breadth of which would presumably bo 
commanded by the muskots of the armed 
police. These were the men on whom Sub- 
Inspector Gupteshar Singh would have to 
rely in tbe event of an encounter. The 
four or five men of the civil police whom 
he seems to have kept about him would 
scarcely count for anything as a figbtiDg 
force. He bad with him also, so far as we 
can gather, 40 or 50 chaukidars or village 
watchmen, being in part men whom ho 
may have called in to the police station 
that morning in anticipation of trouble, and 
in part men whose turn it was to go to the 
police station on that day to draw tbeir 
pay. These men were efficiently enough 
armed for an encounter at close quarters 
with tbe brass-bound lathis of stout bam¬ 
boo which formed part of their official 
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equipmaatr. They ware, however, a mare 
collection of village watchmen, wholly 
unused to acting together in numbers. The 
reoords of daooity cases in this Court afford 
abundant evidence of the slight reliance 
'Whioh can be placed upon an assemblage 
of village watchmen as a fighting force. 
On the other hand no one who examines 
this record can fail to realise something of 
the impression produced on the mind3 of 
those who saw the crowd at close quarters, 
not merely by their numbers but by the 
spirit which animated them. Bbawaoi 
Prasad after seeing them at Dumri advised 
the Sub-Inspector to bow his head to the 
storm and let the oay go by. He evidently 
believed that successful opposition to the 
march of the volunteers was out of the 
qaestion ; that it would be better to let 
them work their will, for that one day, in 
Mundera Bazar and to see wbat could be 


done subsequently in the way of re¬ 
establishing order. Sardar Haroharan 
Singh was deeply perturbed We do 
•not think that anything in his con- 
duot bears out the imputations of 
treachery and double-dealing whioh have 
'been oast upon him. He returned to the 
Bub-Inspector, after his interview with 
the leaders of the volunteers, with the 
conviction plainly on his mind that there 
was no stopping these men if they moved 
forward, as they were evidently determined 
to do. We take it that there was percepti¬ 
ble in the spirit of this crowd that sort of 


magnetic force which the ancient Greek 
ascribed to supernatural influences, an 
which has often been noted as emanatin 
from an army destined to be victorious i 
an impending encounter. Psychological! 
it has its basis in the recognition on th 
part of each member of the force that thos 
around bim are animated by the same resc 
lotion whioh he feels in himself: he know 
that if he eloots to go forward, he will nc 

f°r 0rWar ^ a ' on0, Sardar Haroharan Sing 
e leved that be oould exercise sufficiec 
influence over the orowd and its leaders t 
enaare their marohing, peacefully and with 
‘oat diaorder, past the police station, if the 

•wa'rdR^ir^ 1° Pr . 00aed in tbi8 w *y fc0 

.L. « 88lilna . tlon afc Mundera Bazai 

thin iff ar f? fc y reoa ‘ VQd 8om 0 aganranoe t 
thie effect from the leaders. He aava thal 

inspeX- aD ha atin8 hi8 VieW3 to the Sab 

rSfirf■ be «WMl«d that it would b 

SftJMS 'T the orowd " M* 

M paafl0d the police station. 


If Sub-Inspector Gupbesh\r Singh had 
followed resolutely tne plain dictates of 
duty, if he had continued to bar the road 
against the advance of the crowd and had 
offered them a reasonable time in which to 
disperse, under threat of opening fire in the 
event of their refusal, his chances would 
have depended on the possible intimidatiug 
effect of two or thres volleys delivered at 
close quarters into the crowd massed along 
highway and “ over-flowing," as Shikari 
says, “ the road on either side.” If the 
crowd broke in paQio, the miscellaneous 
force of chaukidars might have been 
useful eoougb in completing their dispersal, 
and possibly in arresting tbair leaders. If 
the resolution of the orowd held firm, we 
very muoh doubj whether, with the force 
and with the weapons at his disposal, Sub- 
Inspector Gupteshar Singh could have 
prevented the dispersal of his force by 
sheer weight of numbers* their isolation 
aad subsequent massacre. 

The matter was not put to the test. The 
unfortunate Sub-Inspector is not to bo 
blamed, or at any rate to be severely blam¬ 
ed, if his resolution gave away. He bad to 
consider, not only the chances of an actual 
conflict, but the subsequent justification of 
his own action against the flood of adverse 
oritioism which would undoubtedly have 
been let loose upon him. He aooepfced the 
advice of Sardar Haroharan Singh, with¬ 
drew his force from across the highway 
and fell back within the police en¬ 
closure. From that moment he and those 
with him were doomed. The orowd so 
far kept their express or implied oompaob 
with Sardar Haroharan Singh, that they 
moved in more or le9S orderly formation 
along the highway to the south of the 
police station and, turning to their left, 
began to file past the thaua gate towards 
the railway orossing, and on beyond into 
theOhaura Bazar. From this point we 
have to deal with evidence about wbioh 
there has been some controversy. We 
think it useless to enter upon a detailed 
analysis of all the items of evidenoe upon 
whioh our conclusions are founded. 
Certain matters of detail must remain in 
doubt; but as to the main oourse of events 
we believe it possible to formulate conclu¬ 
sions quite suffioieot for the determination 
of all the issues set before us. 

It must be remembered that, when 
Nazar Ali and Lai Muhammad called the 
volunteers together* they had not done no 
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merely in order to carry out tbeir previous 
threats against the vendors of intoxicants, 
cf meat and of fish in the Mundera Bazar. 
They had got together their men on the 
understanding that they were to go to 
Cbaura police station and have it out with 
the Sub-Inspector about the matter of the 
beating of the volunteers. We know that 
highly exaggerated statements had been 
put about on this subject. Accordingly, 
while numbers of the crowd were continu¬ 
ing on tbeir way towards the railway 
crossing and Mundera Bazar, some of their 
leaders, with a considerable body of follow¬ 
ers, came to a halt in front of the open 
gate of the police station and demanded to 
see the Sub-Inspector. Matters about 
which there has been considerable contro¬ 
versy are the numbers of the men who 
thus came to a bait and the question 
whether, as the movement of the crowd 
continued, there was ever at any moment 
a perceptible interval of space between the 
group whioh was halted in front of the 
police station and the rest of the crowd. 
It cannot appear surprising to any one 
who endeavours to form a mental pioture 
of the scene that the available evidence on 
question of this sort should be conflicting. 
We are prepared to believe that the number 
of those who definitely halted in front of 
the thana gate, to have it out with the 
Sub-Inspector, did not exceed three hun¬ 
dred. Events moved rapidly : a crowd of 
three to four thousand men cannot get 
along very fast by a narrow street and 
over a railway crossing ; we very much 
doubt whether there was at any moment a 
clear interval of space between those who 
were still moving on northwards and those, 
who, whether of set purpose or out of 
mere curiosity, lingered about the eastern 
front of the police station. The evidence 
satisfies us that the demand for an 
explanation in the matter of the beating of 
a volunteer, or of volunteers, was made in 
insolent and over-bearing tones and that 
Sub-Inspector Guptesbar Singh adhered 
to the policy which he had adopted by 
speaking the crowd fair. He told them 
that the man whom he had beaten (the 
accused Bhagwan) was not a brother of 
theirs; that be was a Government 
pensioner and might therefore fairly be 
regarded as subject to his (the Sub- 
Inspector’s) authority. There are state¬ 
ments here and there on the reoord whioh 
attribute to the Sub-Inspeotor words and 


expressions of more object apology. What¬ 
ever he said, his remarks were received by 
the orowd, not merely with satisfaction, 
but with insolent and mocking triumph. 
Numbers of witnesses depose to a ooarse 
jest which passed from mouth to mouth in 
the crowd, no doubt with slight variations 
of form, ascribing abject terror to the Snb- 
Inspector personally, to the police generally 
and even to that abstract entity referred 
to as “ the Government." Along with this 
came a derisive clapping of hands, similar 
to that which had driven Pandit Jagat 
Narayan from the assembly at Dumri. 
Some of the crowd which had halted by 
the police station gate began to move 
northwards, but we are quite satisfied that 
the gateway was still beset by numbers of 
the crowd when the patience of the much 
tried Sub-Inspeotor gave way. The man 
is dead, and we shall never know with 
certainty wbat was passing in bis mind. 
We can well believe that ho was roused to 
anger by the taunts of the crowd, their 
coarse jets and their derisive hand-clapping. 
It is quite conceivable, however, that it 
wa9 precisely these taunts which brought 
home to him the disadvantages of the 
position into which be had allowed himself 
to drift. After all, the armed guard bad been 
sent out, not to defend him personally, but 
in order that be might use it to proteotthe 
licensed vendors and other shop-keepers of 
the Mundera Bazar against terrorism and 
mob violence. The organised orowd of 
volunteers was now moving steadily on 
towards Mundera, while the bub-Inspeo- 
tor himself was praotioally blockaded 
inside his own police station by the 
crowd whioh still hung about the gate 
way. If the volunteers aohieved tbeir 
threatened purpose in Mundera that 
day, and still more in the not im¬ 
probable event of the baser elements 
of the crowd getting out of hand 
there and plundering shops or the like, he 
would have to answer to bis superiors for 
the remissness by which he had allowed 
these things to happen. He may well 
have felt, and we think that in all human 
probability be did feel, that the first and 
most urgent duty incumbent upon him at 
that moment was to recover his own free¬ 
dom of aotion by clearing the road immedi¬ 
ately in front of the polioe station. He 
ordered a number of chaukidars forward 
for this purpose. As might be expected, 
the evidence regarding the brief and 
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confused soene which followed is somewhat 
conflicting. The crowd undoubtedly scat¬ 
tered before the advance of the chaukidars ; 
there are witnesses who speak of them as 
running in different directions. In the 
main, however, the natural tendency of 
tbe crowd would be to press northward 
towards the railway crossing, that is in tbe 
direction of their own reinforcements. 
Hence we have some of the witnesses who 
speak of the chaukidars as driving the 
orowd towards tbe railway crossing, which 
would in itself be a futile thing for tbe 
police to have done. Wbat preoise degree 
of violence was used by the chaukidars it 
is impossible to determine. Sardar Har- 
oharan Singh, who was in as good a posi¬ 
tion to observe wbat happened as any 
other witness, will not admit that tbe 
chaukidars aotually struck any one :• he 
describes them as thumping the ends of 
their lathis on tbe ground, whioh is a well 
known and frequently adopted method of 
breaking up, or moving on, a orowd by 
threatening them with painful, but not 
serious, injury to their feet. There is no 
doubt a good deal of evidence to the effeot 
that some of the chaukidars " beat ” some 
of the volunteers, and we are prepared to 
take it that blows were struok. What 
seems to us the one cruoial fact which 
stands out in plain relief from the evidenoe 
is that the crowd generally, and more parti¬ 
cularly the volunteers who constituted tbe 
back-bone of the crowd and the leaders of 


those volunteers, were prepared beforeha 
for ju9t such a contingency. As the c 
was passed along that the chaukidc 
were boating the volunteers, whistles we 
sounded and, upon this preoonoert 
signal, tbe whole crowd swung back upi 
the police station. The man spread thei 
selves out aloug the railway line, armi 
themselves with kankur and briok-ba 
from the ballast, which missiles were al 
oarried down towards tbe eastern front 
the police station. A steady hail of m : 
Silas began to overwhelm the scanty poli 
force, already disorganised and maoceui 
ed into an untenable position. The firi 
of the first volley in the air was met by 
pry that Mahatmaji Gandhi ” was wor 
jng miraculously in favour of tbe volu 
tears and was turning the bullets to wati 
we have plenty of evidence on this reoo 
as to the wide-spread belief in this genbl 
man s imraoulouB powers. We have i 
apflbt thftt woh a ory was raised and th 


it put the finishing touch to the resolution 
of the mob. When the police began to 
fire in earnest, and two of the rioters had 
been shot down and others wounded, the 
only result was to inflame this resolution 
into fury. What followed has been 
already told. 

Id the light of these events we must 
dow go back to the auestion, what was it 
that tbe volunteers assembled at Dumri 
agreed to do ? The case laid before us by 
tbe defence may be fairly summed up as 
follows. Tbe agreement undoubtedly was 
that the volunteers should go first to 
Chaura police station and thence to tbe 
Mundera Bazar. At the former place 
they were to submit to Sub-Inspeotor 
Gupteshar SiDgh a sober and dignified re¬ 
monstrance against his illegal conduct in 
assaulting individual volunteers. They 
were to offer themselves to him for arrest 
in a body, if be was prepared to aot upon 
tbe view that under the order of Govern¬ 
ment every enrolled volunteer was ivso 
facto liable to arrest and prosecution. 
When this pieoe of business was satis¬ 
factorily settled, they were to move on to 
Mundera Bazar and there, by peaceful per¬ 
suasion exercised towards the licensed 
vendors of intoxicating liquor and drugs, 
and towards any persons whom they 
might find attempting to purchase tbe 
same, put a stop to the publio sale of these 
harmful intoxicants. They were at tbe 
same time to stop tbe sale of meat and of 
fish, either absolutely or unless the ven¬ 
dors submitted to the sweeping reduction 
in price of whioh we have already spoken. 
As a matter of fact this latter alternative 
cannot be seriously considered. Every¬ 
one must have known that meat and fish 
would not be sold at tbe price suggested 
by the volunteers and the idea of obtain¬ 
ing meat and fish at reduoed prices had by 
this time been wholly superseded by tbe 
idea of punishing the vendors of these com¬ 
modities in Mundera Bazar for their con¬ 
tumacy by dosing their shop9 altogether. 
All tbe evidenoe on the point is simply and 
plainly to tbe effect that the volunteers 
were to stop the sale of meat and of fish. 

On this tbe first comment we have to 
make is, that the very idea of a body of 
3,000 men or more controlling the shops 
in the Mundera Bazar by means of peace- I 
ful persuasion is on the face of it almost I 
grotesque. Whatever may be said in I 
defenoe of jieaaaful pioketbing, when • 
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undertaken in the market of a large town 
by individuals, or by small groups of 
earnest and enthusiastic men or women, 
has no application whatever to the propo¬ 
sed flooding of a small bazar like Mun- 
dera by a body of a men whose mere pre¬ 
sence there would put a atop to all busi¬ 
ness which could ouly be carried on with 
their consent, and indeed with their 
active assistance. Secondly we cannot 
deal with the question of the object of the 
volunteers in moving on Mundera Bazar 
without taking into consideration the 
events of the previous Wednesday. The 
expedition of Saturday, February 4th, wa3 
in plain fulfillment of the threats which had 
been used by Nazar Ali and other leaders 
of the volunteers on the previous market 
day. So far as this part of the case is 
concerned, we have no doubt that the 
agreement come to at Dumri to stop the 
sale of intoxicants, of moat and of fish in 
the Mundera Bazar was, under the cir¬ 
cumstances, an agreement to commit an 
offence puoishable with rigorous impri¬ 
sonment for 2 years at least, namely, the 
offence of criminal intimidation under 
section 50G, I.P.C 

As regards the visit to Chaura police 
station, it may perhaps be necessary to 
distinguish between the intention of those 
who organised the movement and the pur¬ 
pose of the great mass of the crowd who 
gave their adhesion to the same. Lai 
Muhammad, Nazir Ali and those who 
were with them had used very exaggerated 
versions of the Sub-Inspector’s violence 
towards the volunteers in order to get 
together the largest possible gathering of 
their supporters. They were taking them 
to Chaura for the avowed purpose of ask¬ 
ing the Sub-Inspector why he beat volun¬ 
teers. To the minds of the great majority 
of the orowd this expression, we have no 
doubt, carried very much the same signifi¬ 
cance as that conveyed by the correspond¬ 
ing English phrase in the historio rhyme, 
which tells how the Cornish men proposed 
“to know the reason why” Bishop 
Trelawny was being persecuted by King 
James II. At the same time the purpose 
actually uppermost in the minds of those 
who organised this demonstration was to 
overawe the polioe at Chaura into quies- 
cenoe, before the crowd moved on the 
Mundera Bazar, in order that they might 
be certain of being able to work their will 
there without interference. 


From every point of view the agree¬ 
ment come to amounted to criminal con¬ 
spiracy. There has been muob criticism 
before us, directed against the drafting of 
the conspiracy oharge, and that oritioism 
is not altogether without foundation. As 
we read the charge, the illegal acts whioh 
the aooused are alleged to have agreed 
amongst themselves to do fall under two 
distinct heads :— 

(a) to overawe the police by force or 
3how of force, 

( b ) to beat the police, in consequence 
of what the Sub-Inspector and his subor¬ 
dinates had previously done at Mundera 
on the 1st of February. 

The second part of the charge, as thu9 
stated, is not sustainable, if only for the 
reason that-when Sub-Inspector Gupteshar 
Singh caned the accused, Bhagwan Ahir, 
he was not acting in the discharge of his 
duty. Toe first part of the charge is in our 
opinion borne out by the evidence. We 
have also expressed our opinion that the 
agreement come to as to what was to be 
done by the crowd when they reaohed 
Mundera amounted to oriminal conspiracy, 
although that is not expressly set forth 
in the charge- As a matter of fact, although 
we are prepared technically to affirm the 
conviotions recorded under section 120-B, 
I.P.C., except where we have arrived st the 
conclusion that in the case of a particular 
appellant the evidenoe is insufficient to 
support any of the charges, the question 
is to our minds one of little more than 
aoademic importance. What we really 
have to determine is whether Sub-Inspeo- 
tor Gupteshar Singh was warranted by 
law in the action whioh he took that 
afternoon at Chaura police station, and 
what was tho common object of the orowd 
there assembled, at least from the mo¬ 
ment when they began to discharge volleys 
of missiles against the police. 

On the first point we have in substance 
already expressed our opinion. A statement 
has been made in evidenoe that, before 
calling upon the chaukidars to disperse the 
assembly in front of the thana gate, Sub- 
Inspeotor Gupteshar Singh made some 
attempt to issue a formal oommand directing 
the assembly to disperse. It is likely 
enough that the unfortunate Sub-Inspeotor 
did try to strengthen his own position by 
formal compliance with the provisions of 
seotion 127, Criminal Procedure Code. It 
would have been no more than a formal 
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compliance at mo8fe, and the evidence on 
point is not particularly convincing. We 
are, however, abundantly satisfied that, 
from the moment the orowd of volunteers 
left Dumri Khurd, right up to the time 
when they began to file past the gate of 
Chaura police station, they not merely 
constituted an unlawful assembly, but were 
conducting themselves throughout in such 
a manner as to show the firmest possible 
determination not to disperse if called upon 
to do so. The Sub-Inspector was, therefore, 
abundautly justified, under section 128, 
Criminal Procedure Code, in attempting 
the dispersal of the crowd at the moment 
when he did so. If he failed in his duty 
at all, it was in not having done so some 
time before. Arguments which have been 
addressed to us at the hearing of this appeal 
only serve to suggest the storm of 
criticism which the Suh-Inspeotor would 
have provoked if he had resolutely done 
his duty, a9 we conceive it, bv barring the 
further advance of the orowd before they 
reached the southern boundary of the 
police station. In this connection we are 
bound tonoto the great stress laid in argu¬ 
ment before us on the fact that the 
volunteers set forth on this expedition were, 
generally speaking, unarmed. We agree 
that the evidence justifies the conclusion 
that they did so, though we are not prepared 
to say that numbers of those who joined 
the orowd on the march were similarly 
unarmed. It may be matter for considera¬ 
tion also how far the flags mounted on 
staffs, carried in front of the crowd, were 

as weapons. 

We do fchiDk, however, than thoae responsi¬ 
ble for organising this movement did intend 
that the volunteers should advance on the 
police station without weapons and that, in 
the main, they succeeded in carrying out 
this purpose. This finding in no way 
oonfliots with the findings we have reoorded 
as to the unlawful oharaoter of the assembly. 
Abe orowd was formidable enough, 
without oarrying weapons, to have over- 
whe mea any resistance offered by the 

T“ L POll °® . ,orc0> Prided only they 
showed suflioient oourage and resolution. 

JhJ ,he ' r !; eaoIt >‘»<>n had failed them and 

^ scattered, after suffering a 

be£ b nf ’£ ° a9 v altiea from ‘bo mus- 
the poho0 - the faot fchat ^ey 

Sn d nsSl W J! POn8 W ° D,d no doabfc hav ® 

“ 86d *° aapporb a etory of the 
wanton massacre of peaceful demon¬ 


strators by fche agents of a ruthless 
Government. 

The immediate object of the assembly 
as it reached the police station was to 
threaten and to obstruct Sub-Inepector 
Gupneshar Singh and the policemen with 
him in the discharge of their duty, an of¬ 
fence punishable under section 152, I.P.G-, 
an object sufficient in itself, and apart 
from anyof the other clauses of section 141 
of the same Code, to bring the matter 
within the purview of the third clause of 
fche said section. We have, however, already 
indicated our opinion that a furtherand more 
dangerous purpose lurked behind. Shikari 
stated in his evidence that the resolution 
come to at Dumri was that, after asking fche 
Sub-Inspector why he had beaten volun¬ 
teers, they should beat him if his answer 
was unsatisfactory. The approver Thukur 
stated that the agreement they had come 
to was that if he (the Sub Inspector) 11 beat 
us we should beat him.” We are asked to 
disbelieve these statements on the strength 
of various arguments based, in part, upon 
a comparison of the evidence given by the 
approvers at the sessions trial with 
previous statements which they had made 
in the Magistrate's Court, or elsewhere. 
This evidence, however, and particularly 
Thakur’s version of the scheme as it 
presented itself to the minds of the 
volunteers, fits in too well with what ac¬ 
tually occurred at Ohaura for us to feel any 
doubt that these controverted statements 
are substantially true. The instructions 
which had come down to the volun¬ 
teers from their superiors, by what channel 
we do not know, were that they were 
not to be the first to use violence; 
but that, if the police used force, they 
were to be at liberty to retaliate in suoh 
manner as they might consider best and 
most effective. The evidence as a whole 
leaves no doubb whatever in our minds on 
this point. We know also that the 
objeots which the volunteers had set before 
them for accomplishment, at Chaura first, 
and afterwards at Mundera, were suoh as 
must sooner or later provoke fche moat 
long suffering of police officers to the 
forcible use of his lawful authority against 
the lawless orowd. 

An intention to assault the polioe in 
certain eventualities was therefore part of 
the common objeot of the whole assembly 
of volunteers from the time they left 
Damri. From the moment the whistles 
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sounded and the crowd turned back and 
commenced their organised, and, to the 
extent which we have indicated, their 
premeditated, attack on the police station, 
the objeot of every member of the crowd 
was unquestionably to cause the utmost 
hurt in bis power to aDy policeman on 
whom he could succeed in laying hands. 
After the first effective volley bad been 
fired, and when the orowd continued their 
attaok and pressed it home in face of the 
casualties they bad suffered, their object 
was, beyond possibility of doubt or 
contradiction, to do simply what thoy did, 
namely, to take life, in revenge for life! 
The crowd whiob stormed the police 
station and massacred the polioemen and 
chaukidars was the same crowd which 
had commenced the attack with volleys 
of missiles. The obarge drawn up 
under seotions 302-149, I.P.C., is 

fully established as against any one of 
the accused persons who is proved by 
evidence to have continued an active 
participant in the riot after the moment 
when kankar began to be thrown, unless 
and until it can be inferred from credible 
evidence that he separated himself from 
the rest before the offence of murder had 
been committed by any one of them. 

Passing on to consider the cases of 
individual appellants, we find it convenient 
to depart from the alphabetical order 
followed by the learned Sessions Judge. 
Up to certain point at any rate, it appears 
to us that we are able to obtain a clearer 
and more logical view of the effect of the 
evidence as a whole by grouping the 
accused persons together, as far as possible, 
under the head of the villagos in which 
they reside. The prosecution believed that 
they had evidence in their possession to 
support the conclusion that contingents of 
volunteers from no less than sixty villages, 
situated within a radius of fifteen miles or 
so from Chaura polico station, took part in 
the final encounter with the Police. The 
list of appellants now before us contains 
representatives from a large proportion of 
these villages; but considerable groups 
come from each of five or six particular 
localities which have consequently assumed 
a special importance in the history of the 
case. We propose to take up these groups 
first. 

We begin with the villages of Dumri 
Kburd, whioh was the rendezvous of the 
volunteers and from whioh the nucleus of 


1,000 to 1,500 men set forth on their 
expedition to Chaura police station aod 
Mundera Bazar. The learned Sessions 
Judge had before him no fewer than 31 
acoused persons from this village. He 
found the evidence against six of them 
insufficient to warrant a conviction—a faot 
whioh in itself suggests to our minds that 
the prosecution net had been spread a little 
too widely, so far as this village is 
concerned. One feature oommon to 
practically all the acoused from this 
village is that they are implicated in the 
evidence given by the approver Shikari. 
The oiroum3tances under which this man 
made his appearance in the witness-box 
are sufficiently set forth in tho judgment 
under appeal. He proved himself an 
intelligent and even plausible witness. 
His statement, as we have been taken 
through it, reads convincingly. We have 
no hesitation in agreeing with the learned 
Sessions Judge that Shikari did take that 
part in the events referred to in his evidenoe 
which he ascribed to himself, possibly 
even a somewhat more prominent part. 
In the main, as we have already stated, 
we are satisfied that the witness bad made 
up bis mind to earn bis pardon honestly, 
by making a clean breast of tho facts so 
far as known to him. At the same time 
we are entirely in agreement with the 
principle which the learned Sessions Judge 
has himself laid down, that this is not a 
case in whioh the Court would think of 
departing from the general rule o' practice 
whioh requires som6 reliable corroboration 
of the evidence of an accomplice, before it 
will accept that evidenoe as sufficient proof 
of the guilt of a particular accused. In 
certain instances the learned Sessions 
Judge has himself found reason to 
suspect that Shikari may have stretched a 
point against particular neighbours of his, 
for the sake of gratifying an antecedent 
grudge. Apart from this, the man was 
obviously under a considerable temptation 
to introduce into his story the names of any 
of bis own fellow villagers against 
whom be believed that the investigating 
police officers were entertaining serious 
suspicions. His failure to do so might, 
according to the mentality of a persoD 
of his class, endanger his own pardon 
by creating a suspicion in the minds 
of the police that he was endeavouring 
to shield neighbours of bis own, 
about whose doings he could not well 
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profess ignorance. We have made these 
general remarks because, upon a review of 
the entire evidence against the Dumri men 
and a further sifting of that evidence, we 
have come to the conclusion that the 
doubts entertained by the learned Sessions 
Judge regarding the adequacy of the corro¬ 
boration forthcoming against six of 
these men should have been extended 
to a considerably larger number. 

We have now to consider the appropriate 
sentence to pass on eaoh of those ap¬ 
pellants in respect of whom we have affirmed 
the conviction on the capital charge, 
namely, that under section 302/149 of 
the Indian Penal Code. The law allows us 
a certain discretion. We are empowered 
to confirm the sentence of death in eaoh 
case which has been passed by the trial 
Court; or we can set aside that sentence 
and substitute for it one of transportation 
for life. The exeroise of this discretion 
is subjeot to the same condition by which 
the learned Sessions Judge felt himself 
to be bound. In every case of a con- 
viotion on a charge of murder the law re¬ 
gards sentence of death as the normal and 
appropriate punishment. Where the Court- 
sees fit to pass the lesser sentence of 
transportation for life it must reoord its 


reasons for so doing. 

We do Dot, however, agree with th 
learned Sessions Judge that it is impossibl 
to formulate such reasons in respect c 
any of the appellants in this case whose oon 
viotion on the capital chargewe have affirm 
ed. We do not think it expedient to sa 
too much on this point, for we in no wa 
desire to extenuate the savage nature c 
the crime or to come forward as apologist 
for the lawlessness of the crowd. W 
fake account nevertheless of the fact tha 
this onme grew out of a political agitatior 
The appellants are in the main ignorac 
‘ peasants; the great majority of thet 
were drawn into the business by misrepre 
sentations of faot and preposterou 
promises concerning the millennium c 
Swaraj/* the arrival of whioh was t 
oe forwarded by courage and resolution o 

, So “ e indeed were apparent 
wfluenced by the belief that Mr. Gandt 

a la work “ miracles. We oanno 

22 At °* the oa8e without an un 

large at IS? ft - M there are individuals a 
, at fch,B moment, men who have no 

wifchthtoaff 1 * 6 T 1 * 0 ’ 1 trial in nonnootioi 
this aff^ ,*|j 0{ja moral respQQBibiiit: 


for what took place at Chanra police 
station on the afternoon of February 4th, 
1922, is at least equal to that which rests 
upon such men as Nazur Ali and Lai 
Muhammad, who acted as leaders openly, 
in the light of day, and at least placed 
their own lives on the hazard along 
with the rest. 

These are sufficient reasons, in cor 
opinion, to warrant the course we propose 
to take. We reserve the supreme 
penalty of the law for the ringleaders and 
for those against whom we find specific 
acts proved by the evidence such a9 would 
have bound us to convict them on 
a charge of murder, apart from the special 
provisions of section 149 of the Indian 
Penal Code. As to these we find nothing 
wbiob can in our view warrant any other 
sentence than that of death. Against 
the remainder we pass the only other 
sentence permissible to us by law, tbat of 
transportation for life. 

We propose to go a step further than 
this. In respeot of a considerable num¬ 
ber of the men whom we are sentencing 
to transportation for life we have formed 
the opinion that tbeir oases are fit to 
be considered with a view bo the exeroise of 
the olemenoy of the Crown. 

Their Lordships concluded their judgment 
by confirming the lower Court’s sentence in 
the case of nineteen aooused and varying it 
in that of others of whom 38 were released. 
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Zamani Begam —Defendant-Appellant 

v. 

Khan Muhammad Khan — Plaintiff- 
Respondent. 

F. A. F. 0. No. 116 of 1923, deoided on 
the 21st November, 1923, from an order of 
the Distriot Judge, Farrukhabad, dated 
10th April, 1923. 

(») Mahomedan Law — Pre-mption — Second 
demand to vendor is sufficient where possession has 
not passed lo vendee . 

Whero possession of the property had not passed* 
to the vendee, held : tbat the eeoond demand made 
to the vendor was quite sufficient. [P. 962, 0. 1.]. 

(b) Mahomedan Law — Pre-emption — Bight 
arises even on complete irrevocable contract of sale . 

A right of pre-emption arises not only when an 
out-and-out sale has been completed but also when 
a complete oontiaot of sale (without any option in, 
the vendor) has been made. [P, 263, G. 1.] 
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A. P. Dube —for Appellant. 

S. Ra.3a Ali —for Respondent. 

Sulaiman. J. : -Tbis is a defendant’s 
appeal arising out of a suit for pre-emption. 
The right of pre-emption was originally 
based both on an alleged custom and on 
the Muhammedan Law. Both the Courts 
below have found that the existence of 
custom has not been established in this 
case. That finding is in no way challenged 
in appeal and must therefore be accepted 
as final. 

On the question of the applicability of 
the Muhammedan Law the Court of first 
instance was of opinion that the demands 
required by that law were not fully 
complied with. It accordingly dismissed 
the suit. On appeal, the learned District 
Judge has come to a contrary conclusion 
and has held that there has been no flaw 
in the performance of the necessary con¬ 
ditions. 

In appeal four points have been urged 
as showing that the demands were not in 
accordance with the requirements of the 
Muhammedan Law. 

The first is that the demands were made 
before the aotual registration of th9 sale- 
deed in question. 

The second is that there was no demand 
made to the vendee. 

The third is that there was no reference 
to the first and seoond demands. And the 
last point is that the invocation of the 
witnesses was not made in the proper 
way. 

It would be convenient to dispose of the 
last three points first. It is not suggested 
that possession of the property had passed 
to fhe vendees. It is tberefore.obvious that 
the second demand made to the vendor 
was quite sufficient. We have had the 
statements of the witnesses read to us and 
we are satisfied that there was in the 
second demand both a reference to the first 
demand and there was also an invocation 
of the witnesses. None of these three 
points therefore haveany force. 

With regard to thefirst point it has been 
strongly contended on behalf of the defen¬ 
dant that inasmuoh as under the present 
law no sale of immoveable property of the 
value of over Rs. 100 can be completely 
effected except under a registered deed, the 
demands were premature as they were 
made before the sale was perfected by 
registration. 


This contention, however, in view of the 
pronouncement of the Full Benoh in the 
case of Begam v. Muhammad Yakub (1) i 8 
without any force. 

In an earlier Full Bench case reported 
in Janki v. Girjadat (2) it bad been held 
that a right of pre-emption may in certain 
circumstances arise even in the absence of 
a registered sale-deed. 

In the Full Bench case in 16 AH., 344, 
the learned Chief Justice who delivered the 
leading judgment in the case at page 347 
after pointing out the various conditions 
required in order to give rise to a right of 
pre-emption, remarked : — 

“ This leads me to the conclusion that what was 
considered in Muhammedan L»w to be a sale upon 
which a right of pre emption would arise included 
an Oder unconditional on the part of the vendor 
and made by him to the purchaser, or intending 
purchaser, to sell, and accepted by the intending 
purchaser, although the offer and acceptance were 
subject to the exercise of an option by the intend¬ 
ing purchaser, the exeroise of which option was not 
a necessary condition to the right of pre-emption 
arising. What apparently was considered as giving 
a right of pre-emption was either an absolute out- 
and-out sale, as English lawyers understand the 
term, or a contraot of sale subjeot to a right of 
option in the intending purchaser wbiah deprived 
the intending vendor of any right to refuse to com¬ 
plete the sale, should the intending vendee exercise 
his option to purohase." 

This exposition of the law was aooepted 
by all the other Judges except Baoerji, J., 
who delivered a dissenting judgment. This 
case, therefore so far as this Court is con¬ 
cerned, is conclusive authority for holding 
that a right of pre-emption arises not only 
when an out-and-out sale has been com¬ 
pleted but also when a complete contraot 
of sale (without any option in the vendor) 
has been made. 

The learned Advooate for the defendant 
wanted to invite oar attention to rulings 
of the Calcutta High Court whioh laid 
down a contrary proposition of law. On 
the other nand it wa3 pointed out by the 
learned Vakil for the respondents that the 
Bombay High Court has taken not quite 
the same view. In view of a clear pro¬ 
nouncement by a Full Benoh of this Court, 
which ha3 been followed for so many 
years, it is unnecessary for us to consider 
the oases of the other High Courts. That 
Full Benoh case is binding ou us. 

In view of this interpretation of law it | 
is quite clear that the demands whioh were » 


(1) (1891) 16 All. 344 = 11894) A.W.N. 101 (F.B.). 
(3) (1886) 7 AU. 482=(1886) A.W.N. 97 (F.B.). 
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( made soon after the execution of the sale- 
deed though before its actual registration 
were by no means premature and defective. 
The result therefore is that the appeal 
(ails and is hereby dismissed with oosts. 

Appeal dismissed . 
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FULL BENCH. 


Mbars, c.j., Walsh and Sulaiman, jj. 

In the matter of Babu Dwarka Prasad 
Mtthal , Vakil , Alttzaffarnagar. 

Civ. Mis. No. 366 of 1923, dated 12th 
November, 1923. 


Legal practitioner— Making serious allegations 
against Court is liable to be punished . 

No practitioner oan possibly suggest that be* 
oause an application that a case stfould be trans¬ 
ferred to the Distriot Judge, had beeu judicially 
rejeoted, there ie the slightest ground, in decenoy 
or honour, for suggesting that any suepicion has 
thereby been aroueed against the impartiality of 
the Magistrate. Members of the legal profession 
are under no duty to their olients to make grave 
and scandalous obarges either against Judges or the 
opposite parties on the mere wish of fheir olients. 
They are agentB, not of the man who pays them, 
bnt are acting in the administration of justice, and 
in matters of making applications to Court they 
are bound to exero'se an independent judgment, 
and to conduct themselves with a Bense of personal 
responsibility. If they fail to sot with reasonable 
care and caution, they are unfit to cujoy the 
privileges conferred upon them by law, and Ferioas 
breaches muet be visited with punishment, [P. 254, 


Nehal Chand —for the Vakil. 

The Government Advocate—hr the Crown, 

Mears, C. J.In this oase Dwarka 
Prasad Mitbal, an LLB. and a duly quali¬ 
fied member of the legal profession, 
practising as a pleader in the distriot of 
Muzaffarnagar, appears before us to answer 
to a notice which was issued by a member 
of this Court, in consequence of aoomplaiat 
made by the D.striot Magistrate of oertain 
conduct which took place befoie him. It 
appears from the admission made by 
Dwarka Prasad himself before us that be 
was employed, together with two leaders, 
Mr. Moore, a Barrister, who was a visitor 
from Meerut, and Mr. Ramji Lai, a local 
practitioner of Muzaffarnagar, to rtpresent 
certam accused in a charge before 
Mr. Darlmg the District M^s-rate. in 
whom Dwarka Prasad has assu eo us he 

«n 8 . ®, OOD ^ 6Dce - 0urioUfll y enough, 

rrJe ^ ^ ° f ^ P^eding* II. the 

n Br ^ « ith the R8Bcn6 ••■•wily 

Biveq of, Dwarka Prasad, Mr. Moore went 


out of his way publicly to assure 
Mr. Darling of the confidence which they all 
had in him as a tribunal, and assured him 
there was no reason for desiring to transfer 
the ca6e. Dwarka Prasad has told us 
to-day that he has never lost, or bad 
occasion to lose, the confidence which was 
then publicly exDreseed upon his behalf. 
The case proceeded for eight days. The evi¬ 
dence for the prosecution was closed. The 
statements of the accused had been taken, 
aud bis leaders no longer appearing to take 
part in the case, Dwarka Prasad on the 
13th of June made an application to the 
Magistrate that the case should be commit¬ 
ted to Sessions. The merits of that 
application do Dot concern us. It was 
rejected. The result was that the oase 
aemained before Mr. Darling for decision. 

Dwarka Pra9ad has told us to day that 
because tbe Magistrate bad dismissed that 
application, he then felt himself entitled to 
make the disgraceful charge of unfairness 
against the Magistrate. Whether he did it 
solely upon his own responsibility, or 
beoause ho was asked and paid to do it by 
his clients, appears from his statements to 
be somewhat difficult to deoido satisfac¬ 
torily. But he has told us that he himself 
did not consider it, a reasonable application 
to be made, and no man in his senses could 
possibly suggest thatbecause an application 
that the oase should be transferred to tbe 
Distriot Judge, had been judicially 
rejected there wa9 the slightest ground, 
in decenoy or honour, for suggesting that 
any suspicion bad thereby been aroused 
against the impartiality of tbe Magistrate. 
Nonetheless on the 14th of June, in 
consequence of the rejection of that appli¬ 
cation, Dwarka Prasad, reckless apparently 
of the responsibilities wbioh rest upon 
legal practitioners representing their 
olients, put forward an application for an 
adjournment of the case to enable an 
application to be made to the High Court 
for the transfer of the oase od tho ground 
that a reasonable suspioion existed against 
the impartiality of the trying Magistrate. 
We are satisfied that Dwarka Prasad 
himself entertained no such view. He had 
no reasonable suspicion of the impar¬ 
tiality of the Magistrate. He has 
admitted before ua than nothing has 
occurred to oause him to doubt the oonfi- 
denoe which be entertained and wbioh had 
been expressed on bis behalf, in the inte¬ 
grity and impartiality of the Magistrate. 
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have invited him and he has confessed 
himself unable to point to any single fact 
which justified him in alleging that 
Mr. Darling was or would be unfair. Having 
secured an adjournment he took no step3 
to apply for the transfer. After a delay 
which has not been explained, and after 
being soundly advised by a Barrister of this 
Court that no reasonable application could 
made to the High Court for transfer, he 
became a party to a totally different appli¬ 
cation and abandoned his intention of 
applying for a transfer. It was not too 
late then to go to the Magistrate and admit 
that he bad acted improperly, and that no 
grounds for the application realiy existed. 
If he had had a shred of honour or sense of 
responsibility, it would have been the first 
thing which he would have done. He was 
either unwilling, or as he suggested to us, 
ashamed to do it. The result was that an 
adjournment having been obtained for 
the purpose of a transfer, it was deli¬ 
berately utilised for a totally different 
purpose. In a half-hearted way Dwarka 
Prasad, in the course of his answers to the 
question put by the Court, endeavoured to 
shift responsibility on to his clients,though 
he was even unable to remember the 
particular individual who for this purpose 
instructed him. This attitude and the 
painful frequency with which discreditable 
means are used in the Courts below to 
obstruct and delay the true course of 
justice by obtaining adjournments and 
making futile and childish applications, 
somotimes offensive applications, to this 
Court for transfer, renders it necessary 
that we should make an example of Dwarka 
Prasad, and that we should issue a serious 
warning to the members of the profession 
with the hope that this kind of proceeding 
will cease. Members of the legal profes¬ 
sion are under no duty to their clients to 
make grave and scandalous charges either 
against Judges or the opposite parties on 
the mere wish of their clients. They 
are not puppets compelled to obey the 
dictates of their clients where matters of 
good faith and honourable conduct are 
concerned. They are responsible to the 
Court for the fair and honest conduct of a 
case. They are agents, not of the man 
who pays them, but are acting in the 
administration of justice, and in matters 
of this kind they are bound to exercise an 
independent judgment, and to conduct 
themselves with a sense of personal 


responsibility. If they fail to act with 
reasonable care and caution they are 
unfit to enjoy the privileges conferred 
upon them by law, and serious breaches 
must be visited with punishment. 

We have unfortunately noticed for soma 
time that there is a growing practice in 
these Provinces to make, if not sometimes 
statements deliberately untrue to the 
knowledge of the person making them, at 
any rate reckless and disgraceful charges of 
impropriety and partiality against the tri¬ 
bunal when the real ground merely is that 
the advocate considers himself in danger of 
losing his case. It is necessary, as a deter¬ 
rent, to make an example, and to show 
members of the profession, (be it observed 
that there are many, indeed the great 
majority of this profession who will 
not, and do not, stoop to such prac¬ 
tices) that these applications for trans¬ 
fer so made are attended with danger 
to the persons who make them, when they 
are proved to be made as recklessly and 
with such total absence of foundation as 
the one in this case. 

The decision of the Court is that Dwarka 
Prasad, Pleader of Muzatfarnagar, be sus¬ 
pended from practice for six months from 
this date. 

Pleader suspended for six months. 
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Mears, c j., and Piggott, . 1 . 

L. N. Gadodia <£ Co .—Plaintiffs 

v. 

G. I. P. liy. Co.. Ltd. — Defendants. 

F. A. No. 277 of 1920, dated 21st 
November, 1923, from the decree of the 
Subordinate Judge of Cawnpore, dated the 
24tb July. 1920. 

Railways Act, S. 72—Consignment at ordinary 
rate—Railway liable for damage to goods. 

PlaintifI tendered to the defendant company 
5 bales of cotton tnsaore to be carried from 
Sholapore to Cawnpore. The company had an 
established owner's risk rate from Sholapore to 
Itarsi, but they had published no suoh rate between 
Itarsi and Cawnpore and no consignors of goods 
botween these two latter stations could require the 
company to carry them at owner's risk. While 
the goods were proceeding on their journey between 
Itarsi and Cawnpore, smoke was seen to be issuing 
from a waggon near the engine and in the result 
the consignor sustained a pecuniary loss by destruc¬ 
tion of and damage to his goods. Held, that the 
fact that he paid the ordinary rate on the Itarai- 
Cawnpore seotion of the journey entitled him to 


255 


1824 Allahabad gadodia & co. v. g. i. p. ry. co., ltd. (Mears, C.J.) 


regard the railway oompany during this portion 
ot the journey as a bailee. The company was. 
therefore, bound to show that they took the same 
degree ol care in relation to those goods as a 
reasonably prudent man would act in relation to 
bis own. 

Dr, Katju —for the Appellant. 

Zutshi —for the Respondents. 

Mears, C. J.:—On the 30feh of April, 
1919, the plaintiff through his agent 
tendered to the defendant company 5 bales 
of cotton tussore to be carried from 
Sholapore to Cawnpore. 

Over some portions of their railway the 
defendant company carry goods at a reduced 
or “owners risk" rate. It appears quite 
clearly that whilst the company bad an 
established owners risk rate from Sholapore 
to Itarei, they bad published no such rate 
between Itarsi and Cawnpore and no con* 
signors of goods between these two 
latter stations could require the company 
to carry them at owner’s risk. The goods 
would go via Itarsi to Cawnpore. The 
consignor signed an owner's risk note by 
which he agreed to hold the company free 
from responsibility in a number of contin¬ 
gencies. The Subordinate Judge has found 
that in fact the consignor paid a total sum 
made up of the reduoed rate from Sholapore 
to Itarsi and of the ordinary rate from 
Itarsi to Cawnpore. The figures are not 
mathematically exact but are so near as to 
justify the conclusion of the learned Subor¬ 
dinate Judge. When on the 13th of May 
1919 the goods were proceeding on their 
journey between Itarsi and Cawnpore 
smoke was seen to be issuing from a waggon 
near the engine. The train was brought 
to a stand still at station Sanohi and an 
endeavour made to put out the fire. It 
was burning fiercely inside the waggon and 
in the result the consignor sustained a 
pecuniary loss by destruction of and 
damage to his goods to the extent of 
Its. 5,436-5-6. He made a claim on the 
company who repudiated it on the ground 
tsnat they were covered by the owner’s risk 
note signed by his agent whioh purported 
to cover the entire journey. 

the °°° 8i8 “ or replied that what- 

fLfe ?l tha - form of the note - b he 

InV™ !? w . npore 8eofcion of the journey 
and was therefore entitled to regard the 

I ioumey °T° y !°T 8 thia °' 

InlainSr* . H ea - We think the 

Plaintiff b contention ia dearly right in the 


admitted absence of sd owner’s risk rate 
from Itarsi to Cawnpore. 

This is the final result of the arguments 
in tbia Court but in the Court below 
the matter was greatly obscured aDd the 
trial lengthened by defective pleadings 
on both sides and by an inability od 
the part of the counsel on both sides 
to forecast the possibility of the oom¬ 
pany being found to be bailees. Thus it 
happened that the Counsel for the Railway 
Company failed to provide himself with 
the necessary evidence to prove the taking 
of proper care. 

The ciroumstanoes under which the 
fire originated are unknown. The waggon 
was of iroD and was a covered one. 
It was apparently of proper construction, 
clean and fit for the accommodation of the 
goods of the plaintiff. The van contained 
the plaintiff's goods, also some cases of 
military stores, some bags of coooanuts 
and 12 other boxes. All the goods except 
those of the plaintiff had come from 
the Madras and South Mahratta Railway. 
It is oonoeded in this case that if 
the defendants are entitled to rely on 
the owners risk Dote as governing the 
Itarsi-Cawnpore journey, they must suc- 
ceed in the action as the plaintiff has 
failed to give any suoh proof as would 
overset the wide protection given to the 
Company by that dooument. If however 
the defendants were oarrying the goods 
between Itarsi and Cawnpore at the ordin¬ 
ary rate then the defendants were bound to 
put before the Court all materials neoessary 
affirmatively to prove that in the oarriage 
of the plaintiff's goods they had aoted with 
the same degree of care in relation to 
those goods as a reasonably prudent man 
would aot in relation to his own. The 
burden of proof if the goods were oarried at 
owner's risk lay on the plaintiff. If the 
oompany were bailees the onus shifted to 
them. 

Their proper defence should have been 
first that they were under no liability be¬ 
cause of the consignment note. Alterna¬ 
tively if it were held that that note was nob 
applicable that they took of the goods toe 
degree of care described above. That 
position was however as we have said never 
dear in the minds of the legal advisers 
of the railway oompany in the lower Court 
and in fact they actually resisted an 
application made by the plaintiffs on the 
14th of July, 1920, whioh if assented to by 
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them and proper particulars obtained would 
id our view in all probability have made 
their position as bailees safe and supplied 
the gap in their evidence which still 
exists. On the 14th July, 1920, the plaint¬ 
iffs were casting about for any evidence 
which might help them to overcome the 
provisions of the owner s risk note. On 
the previous day Pandhari Nath Balwant 
a witness for the defendants bad mentioned 
the presence of “ 12 other boxes ” in the 
waggon and had said that he did not know 
what they contained. No one to this day 
knows what they contained. It was the 
plain duty of the railway company, for 
their own protection, on learning of the 
fire to have communicated in May, 1919, 
with the Madras and Southern Mabratta 
Railway company and to have made enqui¬ 
ries as to the description, contents, etc., of 
these boxes if they had not already, as they 
may have had, these very materials in their 
possession. These boxes were part of the 
contents of a waggon in which a fire had 
mysteriously broken out on their line and 
the Company ought to have taken every 
step to ascertain if they could the nature of 
the goods entrusted to thorn. They did 
not make enquiries at the time. At all 
events if they did, the result was uot 
communicated to the Court and as we have 
said they resisted aD application which 
sought to obtain that information from 
them. Even if immediately after the out¬ 
break of the fire the Company had omitted to 
enquire from the Madras and Southern 
Mabratta Railway as to the nature of the 
articles in the 12 boxes, it was theplain duty 
of their legal advisers, when the Company 
became defendants in an action, a few 
months later, to tell them that they would, 
if unprotected by the risk note, be bound 
to give an explanation as to the contents of 
the other articles in the waggor, and then 
diligently to pursue that enquiry. 

Further, they had in their possession at 
this time, when the action was commenced, 
some documents which they had received 
relative to the boxes from the Madras and 
Southern Mabaratta Railway. Although 
they were highly relevant to the action, the 
defendants sav that they destroyed them in 
the ordinary course of business. 

The Railway Company therefore pro¬ 
duced no evidence a9 to the general nature 
of the contents of the boxoa. It would in 
our opinion have been sufficient if they 
had merely proved the consignment or 
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delivery notes of the Madras and Southern 
Mahratta Railway, which we are told as a 
matter of practice pass from one line to 
another on receipt of goods-provided of 
course that the details on those notes 
oontained nothing to arouse any suspicion 
that the goods were likely to be dangerous 
to carry. 

They could then have said that they 
accepted the boxes in accordance with the 
usual praotice, and that there was nothing 
on the consignment notes, or in the 
appearance of the boxes, which would cause 
any one to hesitate to carry them in the 
ordinary way, or to place them in proxi¬ 
mity to other goods. That evidence 
would have satisfactorily discharged the 
onus which lay upon thorn, as soon 
as their position was decided to be Shat of 
bailees, aod would have entitled them to 
succeed in the action. There being this 
gap in the evidence as to the 12 boxes we 
are obliged to bold that the defendants did 
not produce that quality or amount of 
evidence which they were bound by law to 
do in order to prove affirmatively the taking 
of all due care. Inasmuch however as the 
plaintiff did not plead bis causes of actioD 
with precision, and in that be alleged 
negligence on the part of the Railway 
Company without giving any particulars of 
such negligence, and also failed in bis 
pleading and at the trial to bring out the 
alternative position of Railway Company as 
bailee*, on which point the appeal has suc¬ 
ceeded, wo whilst reversing the judgment of 
the lower Court and decreeing the plaintiff's 
olaim. deprive the plaintiff of all costs in 
the lower Court. The plaintiff will have in 
this Court the costs of the appeal with fees 
on the higher ecale. 

Appeal aiowed. 
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MBAK.S, C. J m AND PlGOOTT, J. 

Shambhu Dayal —Plaintiff-Appellant. 

v. 

Lallu Mai — Djfendani-Re-pondent. 

F. A. No. 25 of 1921, deeded on the 
25th Jm e, 1923, from the decree of the 
Sub- Tu 'ge, Meerut. 

N oolii l * In trum'tls Aci VI <f 1881 , 
S 118- Re it'll of eaS’t yn* t Rt • tiff.Utnpt 
mg'o i rov (hat pin ot cnns.Jtra i •• romistel 
Ol rtdi'ii"! of dil-ndint' lability "at a Any <® 
prove ii cannot get a d-. ne on ihi redial. 

Iu ft suit mi prumi»Pory note *uioh •> •nt.ined ft 
reoiul lh»i ibe consideration was pain iu o»i*b, the 
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tliiotifl abandoned the recital and aodertook to 
irove that the conaideratioo consisted partly of 
ash and parily of reduction of defendant's liability 
> a certain firm whiob was in taro indebted to 
lc plaintiff. He failed to prove the latter part 
\ the oase. Held that in respect of the latter 
irl a decree could not be passed in plaintiffs 
vour merely on the strength of the defendant’s 
_^oatore. [P. 259, C. 2 ] 

Obiter : He oould have got a decree for the 
whole amount if he had offered no evidence at all 
bat relied on the reoital. 

(b) Evidence Act, 8. 68—Transfer of Proper/* 
Act> 8 . 59 —Note 6p attestor , meaning. 

An attesting witness noted near his signature 
that be attested the deed at the request of the exe¬ 
cutant. Held that the ordinary meaning of suoh 
a note by an attesting witness would certaioly be 
lhat bo bad not seen the executant with hie own 
eyes execute the receipt, but had attested it at bis 
reqoost upon an admipsion by the latter cf the 
genuineness of his signature. 

S. N . Sen and S . C. Mittal —for 

Appellant. 

Nithal Chand and S. N. Gupta —for 
Beepondenfc. 


Judgment:—On the 25th of February 
1920, the defendant Lalla Mai exeonted ir 
favour of the plaintiff Sbambbu Dayal i 
promissory note for R*. 8,000. The doon 
irent begins with the following reoital 
" I have to-day taken a sum of Rs. 8.00C 
in oasb for payment to Ram Cbandei 
Kedar Natb, commission agents of Meerut,’ 
On the same date Lallu Mai executed 
a receipt for the sum of Rs. 8,000 
beginning with the words, “ I have 
received to the last fartbing the sum oi 
Bfl. 8,000 in respeot of tbe note of hand 
eieouted by me in favour of Sbambbi 
Dayal. Nothing now remains unpaid oui 
of the amount of tbe said note of band. 1 
This reoeipt was attested by two witnesses 
Piarey Lai and Timmal Singh, and as il 
happens eaob witness has appended to this 
aignature a oertainnote. Piarey L*1 uote£ 
that he attested tbe reoeipt at the request 
of Lallu Mai. The ordinary meaning ol 
snob a note by an attesting witness would 
oertainJy be that he had not seen Lallu 
Ual with his own oyes exeoute tbe reoeipt, 
but had attested it at Lallu Mai's requesl 
npon an admission by the latter of the 

fiS? 60 ? 8 - ° f b ’ 0 8i * natDre - Timmal 
I* “ ote 18 t( > effeot that Rs. 8.00C 

The Bdl .7" ° aBh iD bi9 pre8eDce 

With!! 1 . ben fir8t 1D8titQt «d was deal! 

to enter ^ a ° D tb ° fai ‘ Ure of lhe ^endanl 
to enter an appearance. Timmal 8ingh wae 

examined on the 12th of August? 1920™ 

USA A/33 ft 84 


the ex parte proceedings as a witness for the 
plaintiff. He swore to tbe execution of 
tbe promissory note and receipt and 
stated, ,l tbe money was paid in cash in 
my presence. *’ Tbe defendant subsequently 
entered an appearance and satisfied tbe 
trial Court that be could show sufficient 
grounds for having the ex parte decree set 
aside. His next step was to challenge tbe 
plaintiff to produce bis account books 
and to take time to inspect tbe same. In 
his written statement he fioally took tbe 
line that, while tbe promissory note and 
tbe reoeipt bad undoubtedly been exeonted 
by him, and were in faofc entirely in his 
handwriting, no consideration whatsoever 
bad passed. He explained tbe matter in 
this way. He bad been gambling in grain 
with the firm of Ram Cbaoder Kedar Nath, 
whose names appear in the promissory 
note. In the month of Febraary 1920, 
he was anxious to enter into a further 
transaction with them in respeot of 40 
grain nits, deliverable three months later. 
The firm refused to allow bim any further 
opportunity of speculating in grain, unless 
he was prepared to give some advance 
payment or security. Having no cash in 
band, and being in faot considerably 
indebted to the firm of Kedar Nath be 
offered to give them a promissory note. 
They thought it would Dot be convenient 
to take the promissory note either in their 
own names, or in tbe names of any 
member of tbe firm, and suggested that 
it might be made out io the name of the 
plaintiff Sbambbu Dayal, who is some sort 
of a distant relation of Kedar Nath’e. On 
this basis the transaction was entered into, 
and the two documents in suit wore exe¬ 
cuted. On the case going to trial uuon 
these pleadings, the Court very properly laid 
tbe burden of proof on the defendant and 
Lrllu M^l himself .gave evidence and wae 
supported by two witnesses, Ragbubar 
Saran and Bharat Singh. Lallu Mai's evi- 
dence certainly does not sound straight* 
forward or satisfactory. In particular, when 
be waa examined about certain Wit 
which he had ex-cufed in favour of the firm 
of R*m Cnander Kedar Nath, be was obvi* 
ously fencing with the Court and keeping 
back as much of the Jrui h he could. The 
important, poiul to be noticed, however, is 
that he admitted the penuineness of tbe 
two hundiu executed hy him in favour ol 
tbe firm of Ram Clmndar Koriar Natb, 
Whiob the plaintiff produced as part of bis 
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evidence. The witnesses Raghubar Saran 
and Bbar&t Singh have been adversely 
criticised by the trial Court, and, on 
examining the record of their evidence 
for ourselves, we can see no reason to 
reoonsider the adverse verdi’ot the trial 
Court has pronounced upon them. Cer¬ 
tainly, if Raghubar Saran is telling the 
truth, he would have been asked to attest 
the receipt. If the plaintiff had rested on 
the case as it stood at the close of the 
defendant’s evidence, it seems impossible 
to doubt that the trial Court would have 
decreed the claim on the basis of the double 
acknowledgment contained in the negotiable 
instrument itself, which is the basis of the 
suit, and in the receipt executed on the 
same date. The plaintiff, however, elected 
to produce evidence and there is certainly 
room for controversy about the evidence 
whioh he produced. At the outset, the 
plaintiff departed from the position which 
he had taken up at the ex parte hearing. 
Timmal Singh himself had to admit that 
it was not literally true that Rs. 8.000 in 
cash had passed from the plaintiff to the 
defendant on the 26th of February, iy22. 
The account which he now gives of the 
transaction may fairly be summarised thus. 
The plaintiff Shambhu Dayal had been 
engaged in speculation with the firm Ram 
Chander Kedar Nath and bad been more 
fortunate than Lallu Mai. There was 
money due to him on a balance of account 
from the same firm and it seems that there 
was also a sum of money due to him on 
a loan whioh had been taken from him 
SOilne years before by Kbedar Nath. The 
total liability of the firm of Ram Chander 
Kedar Nath to the plaintiff Shambhu Dayal 
Worked out at exactly Rs. 5,000. Now 
Gopal Chander, son of the plaintiff Shambhu 
Dayal, who seems to have carried this 
transaction through on behalf of his 
father and who was very properly produced 
as a witness in his father’s place, deposes 
that he came into Meerut with R 3 . 3,000 
in cash, which he was prepared to advance 
to Lallu Mai. This advance he did make, 
•and for the remaining Rs. 5.000, necessary 
to make up total of R=>. 8,000, ho turned to 
the witness Timmal Singh, who is himself 
a partner iu the firm of Ram Chander 
and Kedar Nath, and said in effect, 
“ now let me have the Rs. 5 000 which the 
firm owes me and I will hand it over to 
Lallu Mai to make up the total of Rs. 8,000 
•for whioh be has given me a promissory 
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note.” According to Gopal Chander’it was 
Lallu Mai himself who replied that this 
would not be necessary as the firm of 
Ram Chander Kedar Nath would give him 
(Lallu Mai) credit for this sum of Rs. 5,000 
in reduction of the debt which he owed 
them. In substance, therefore, the plaintiff’s 
case was this. He advanced Rs. 3,000.in 
cash and for the rest he took over Lallu 
Mai as bis debtor in a sum of Rs. 5,000, in 
substitution for the firm of Ram Chander 
Kedar Nath who had previously owed 
him the money. The plaintiff supported 
his 9tory by the production of bis account 
books. These have been adversely oritioised 
by the learned Subordinate Judge upon 
grounds which seem to us somewhat 
captious and unreasonable. The entries 
in these books of account, according to 
the Christian era, are correct, the day 
of the week being correctly given in 
accordance with the corresponding English 
date. There i9 a persistent error, extend¬ 
ing throughout all the accounts whioh 
have been submitted for inspection and 
covering a period of at least two 
years, in the correspondence between 
the Hindi date given according to the 
Sambat year and the English' date. 
This circumstance, although not parti¬ 
cularly creditable to the plaintiff, is hot 
really a valid reason for discrediting the 
genuiness of the accounts themselves'. A 
very probable explanation of the manner in 
which such a discrepancy between the 
Hindi and English dates could coupe.into 
existence, and continue aggregating itself 
over a series of years, was suggested to 
us in argument and seems to us reasonable 
enough. When we come to the entries fo? 
the important date, the 26th of February, 
1920, we find that the aooount' purports 
to show a cash payment of Rs. 8,000, to 
Lallu Mai on the security of a promissory 
note partly covered by cash reoeipts aggre¬ 
gating precisely Rs. 5.000 from the firm 
Ram Chander Kedar Nath on account of 
money previously due from the said fifm. 
In substance, the entries agree well enough 
with the story told by Gopal Chander in 
the witness-box. They certainly canDofl 
be said to contradict bis story. 

As for the other point taken by the 
learned Subordinate Judge, namely, 
that it is open to argument whether’the 
plaintiff had Rs. 3,000 in cash in babd'on 
the 26th of February, 1920, it doetf not 
seem to us that there is anything in it." Ha 
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started the day with a cash balance of 
Rg. 2,133-14-6, and by the end of the day 
be bad depleted his oash balance to sucb 
an extent that he had only Rs. 207-14-9 
in hand. There had been other receipts 
during the day besides the nominal receipt 
of Rs. 5.000 from the firm Ram Chander 
Kedar Nath. Here again there seems no 
valid basis for the contention that the 
evidence given by Gopal Chander is con¬ 
tradicted by bis accounts As regards the 
cash payment of Rs. 3,000 the evidence 
given is that of Timmal Singh and Piarey 
Lai. Of course Timmal Singh '9 evidenoe 
is no doubt discounted by the fact that he 
had taken it upon himself at the ex parte 
bearing to depose that the entire sum of 
Rs. 8,000 wa9 paid in cash. At the same 
time it is reasonable to make some allow¬ 
ance for the manner in which evidence is 
taken at ex parte proceeding On the 
story told by Gopal Chander, if it be 
assumed even for the sake of argument 
that that story is in the main true, there 
was a kind of payment of Rs. 5.000 
involved in the transfer of R 3 . 5,000 from 
Ram Chander Kedar Nath to Gopal 
Chander and baok again to Ram Chander 
Kedar Nath in part satisfaction of the 
money wbioh Lallu Mai owed. The 
Avideuoe of Timmal Singh cannot be 
wholly discredited on the basis of the 


loose and summary statement made by 
him in the ex parte proceeding. Moreover 
•as it seems to us. the trial Court has 
wholly ovorlooked the extent to which any 
evidenoe produced by the plaintifl 
regarding the payment of consideration is 
corroborated by the defendant's signature 
on the two documents which are the basis 
of the suit. We are prepared to aocepf 
the plaiutiff's evidenoe as proving 
•.a cash pavmont of Rs. 3,000 made 
to Lallu Mai in connection with the 
execution of the promissory note. Now 
aa regards the balance of Rs. 5,000 
there is some documentary evidence in 
favour of the plaintiff still to be noticed, 

8ald dato - u «mely. on the 26th ol 
February, 1920. Ram Chander Kedar 
Wath exeouted in favour of Shambhu Dayal 

?° e Orders formal roceipl 
or Rs. 5,000 as received on account ol 

SK?® 7 *?" / rom the defendant Lallu 

Rs* 2 von 87 d,v -' de j - fchu iBt0 two heada 
ite. A.700 received on acoount of twc 

Ks. 2,300 oredited to Lallu Mai. The 


hundis Lallu Mai himself admitted were 
handed over to Gopal Chander in order 
that he might keep them as evidence of the 
payment by him and hie father of this part 
of the consideration for the promissory 
note. Undoubtedly this item of Rs. 2,700 
is proved up to the hilt. Our real difficulty 
is about the item of Rs. 2,300 in any shape 
or form. The accounts of the firm Ram 
Chander Kedar Nath were not produced. 
We may take it as admitted that Lallu 
Mai was indebted to them on the 26th 
of February, 1920, to an amount consider¬ 
ably in excess of Rs. 2,300. But what is 
not proved is that they gave him credit in 
current account, in reduction of his liability, 
for this sum of Rs. 2,300. We are bound 
to hold that this is not proved. The only 
question then is whether this sum of 
Rs. 2,300 oan be decreed in favour of the 
plaintiff on the strength of the defendant’s 
signature to the pro-note and the receipts. 
We have already indicated our ooinion 
that this could have been done if the 
plaintiff had offered 'no evidence at all. 
As the case now stands the plaintiff 
him9elf has goDe baok on the recital in the 
promissory note to the effeot that Rs. 8,000 
were paid over in oash. Abandoning that 
recital, he has undertaken to prove that 
Lallu Mai got the benefit of Rs. 8,000 
partly in oash and partly by reduction of 
his liabilities towards the firm of Ram 
Chander Kedar Nath, la oar .opinion 
the plaintiff has failed the prove the 
latter part of his case to the extent of this 
item of Rs, 2.300, and we must give 
effeot to this finding. 

In the result, therefore, we set aside the 
decree of the trial Court and in lieu thereof 
we give the plaintiff a decree for Rs. 5,700 
with proportionate interest. The parties 
will pay and reoeivo oosts in proportion to 
failure and suooess in both Courts. Coats 
in this Court to inolude fees on the higher 
scale. Under the circumstances we decline 
to allow the plaintiff interest pendents lita 
or future interest. 

Appeal allowed in part . 


• % 
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Ryves, j. 

Gcjraj Singh —Defendant-Appellant 

v. 

Thakurji Maharaj Radha Bamjt — 
Plaintiff-Respondent. 

S. A No. 320 of 1922. decided on 25th 
June, 1923, against the decree of the 
Sessions Judge, Mainpuri, dated 3rd 
February, 1923. 

Civ. Pro Code, 8. 11 and 0 23. r. 1—Appellate 
Court can pass order under 0 23, r. 1—Fresh suit 
between the same parties not barred. 

Buddbu brought a suit in the Court of the Mucsit 
of Fhspbund against the present appellant in whioh 
he stated that the properly in soil belonged to an 
idol Bri Thakurji Maharaj Radba Brnoji and be 
was manager on behalf of the said Thakurji and he 
sued for possession. The suit was dismissed with 
oosts and the plaintiff appealed to the District 
Judge and along with the appeal presented an 
application to withdraw the suit and bring a 
fresh suit. The order of the District Judge on the 
a pn»al runs as follows: Ordered that the appeal 
be allowed and the deoree of the Court below be 
set aside and plaintiff be permitted to withdraw 
tie soil; permission to file a fresh snit. 

Held, that an appellate Court has power to pass 
orders under O. 23, r. 1 (37 A. 326, P B , Foil.) 
and that the order of the District Judge having 
set aside the decision of the Mupsif that cannot 
operate as res judicata, (1885 A.W.N. 161 and 
9 A.L J. 378, Ref.) IP- 261, C. 1.] 

M. L. Sandal—tor the Appellant. 

J. M. Bengali—tor the Respondent. 

Judgment This appeal raises a 
somewhat interesting point of law. In 
1919, Buddbn brought a 6uit in the Court 
of the Munsif of Phaphnnd in the Main¬ 
puri district against the present appellant 
in which he stated that the property in 
auit belonged to an idol Sri Thakurji 
Maharaj Radha Ramji and be was 
manager on behalf of the said Thakurji 
-and be sued for possession. Various 
defences were raised to that suit and it 
was dismissed by the Munsif in a very 
abort judgment.’ He held that as the 
prororty belonged to the idol the plaintiff 
could not maintain the suit. Then on the 
third issue namely whether a Sehdare in 
dispute belongs to the temple or to the 
defendant ie found as follows‘ The 
allegation that the Sehdare in dispute 
belongs to the temple is unsubstantiated. 
The plaintiff could produce one witness 
and himself and be refrained from giving 


any evidence at all. The issue is decided 
in the negative and the order was that 
the suit be dismissed with costs." The 
plaintiff appealed to the District Judge of 
Mainpuri and along with the appeal 
presented an application praying that for 
reason of the formal defeot in tbe plead¬ 
ings the plaintiff be allowed to withdraw 
the suit and bring a fresh suit. The 
order of the District Judge on tbe appeal 
runs as follows :—‘ Ordered that the 
appeal be allowed and tbe deoree of the 
Court below be set aside and plaintiff be 
permitted to withdraw tbe suit; permis¬ 
sion to file a fresh suit.’ Thereafter tbe 
present suit was filed. Sri Thakurji 
Maharaj Radba Ramji was described 
as the plaintiff suing through Buddha 
Singh, Manager. Tbe suit was against 
tbe same defendant and for the very same 
reliefs as bad been sought in tbe previous 
suit. Both Courts have deoreed tbe suit. 
In seoond appeal it is urged that the 
District Judge of Mainpuri had no jurisdic¬ 
tion at all in appeal to pass orders under 
Order 23, rule 1 of tbe Code of Civil 
Procedure or alternatively that be bad no 
jurisdiction under tbe oircumstances to pass 
tbe order whioh be did and therefore hia 
order can be treated as a nullity and dis¬ 
regarded and tbe original derision of the 
Munsif in tbe former case operates as ret 
judicata in this case. That an aprellate 
Court has power to pass orders under Order 
23, rule 1, has been derided by a Bench of 
this Court whioh is binding on me, in 
Afzal Begam v. Akbar Ehanam(l). Two 
oases have been cited by tbe learned 
Counsel for tbe appellant to tbeeffeot that 
an order of withdrawal unless it. complies 
strictly with tbe provisions of Order 23, 
rule 1 is void and can be treated as a 
nullity. They are R»ma Singh v. Jonah 
Singh (2) and Kali Prasanna Stl v. Fan- 
chanan Nandi (3». These two cases are 
exactly similar but ibey need not be 
further considered because tbe former case, 
which was a Paina esse, was expressly 
overruled in Roj Kumar Mahton v. Ran 
Kheluwan Singh (4) and the latter io 


(1) ('9i6) 37 All. 326-13 A L J 441-28 1.0. 

(31 (1920) i PLT. PCO-CW.N (i9i0l Pat. 839 
— 66 I C. 61*7. 

(8) (1917) 44 ChI 367 — 23 C.T.-J. 469 — 50 O.W.N, 
10I0-H3IC. 670. 

(4) 102a Pat 44 — I I'm. 90-C.W.N (1999) Pat.IT 
= 3 P L.T. fc0-64 l.C 337 (F.B.), 
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Hridoy Nath Boy v. Bam Chandra Barm 
Sarma (5). It seems to me that in 
this case the Judge had jurisdiction to 
pass the order which he did wbiob was 
one allowing the appeal. The order 
allowing the appeal rendered the order 
of the Mnnaif dismissing the suit as 
wholly inoperative and therefore that 
deoision cannot be considered for any pur¬ 
pose. It i9 dead and gone. The plaintiff 
had been given leave to bring a fresh suit. 
This is not perhaps quite acourate because 
the suit is the same. The only difference 
iB that the mistake made in the former 
suit, if it was a mistake, was that Buddhu 
called himself the plaintiff and sued on 
behalf of the idol claiming though not for 
himself but for the idol, was oorreoted and 
the suit was brought strioty in conformity 
with the law as laid down by this Court, 
namely that a suit shall be brought in the 
name of the idol through its manager. Iu 
my opinion the order of the Distriot 
Judge having set aside the deoision of the 
Munsif, cannot operate as res judicata. 
think the cases of Abdul Bahman v. 
Lai Behari (6) and Chhajju v. Khyali 
Bam (7) are in point. I therefore dismiss 
this appeal with costs including in this 
Court fees on the higher soale. 

Appeal dismissed. 

(6) (1921) 48 Cal. 138-31 O.L.J. 489-24 0. 

W.N. 798 = 68 1 0. 806. 

(« (1886) A.W.N. 161. 

K7| (1919) 9 A.L.J. 878 = 14 I.C. 176. 
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Sulaiman, /. 

Satdhar—Appellant 


v. 

Bam Chandra and another—Ben- 

pondents. 


Civ. Eev. No. 71 of 1921. decided on 30th 
•October, 1928, from the order of Judge of 
HtoaU Cause Court, AUahabad. dated 23rd 
December, 1921. 


the &£ 


sale did take place coder such a decree it was a 
mere nullity aod oould in oo sense pass title to the 
puroha6era. (19 A.L.J. 59, Poll J. [P. 262, C. 1. 
and P. 263* C, 1.) 

B. N. Vyas —for Appellant. 

J. B. Lai and S. P. Sinha —for Res¬ 
pondents. 

Judgment:—The decreo-holders res¬ 
pondents obtained a decree from the 
Court of Small Causes on the 20th of 
November, 1918, against the applioant Sat- 
dbar. In execution of that decree they 
attached a grove situated in Bundelkband. 
One Md. Yasin on the strength of a sale- 
deed from the judgment-debtor raised 
oertain objections that the property did not 
belong to the judgment-debtor. His objec¬ 
tions were allowed. The deoree-holders then 
instituted a regular suit for a declaration 
that the sale-deed in favour of Md. Yasin 
was fiotitious and that the property belonged 
to their judgment-debtor and was liable to 
attachment and sale in execution ol their 
deoree. In this suit Satdhar was also 
impleaded but apparently did not put in an 
appearance. This suit was deoreed on the 
16oh February, 1920, and an appeal from 
that deoree was also ultimately dismissed. 
The deoree-holders had a declaration 
against Md. Yasin and Satdhar that the 
property belonged to Satdhar and was 
liable to attachment and sale in execution 
of their deoree. 

After Md. Yasin bad been got rid of, 
Satdhar pnt in a new set of objec¬ 
tions on the 4tb of November, 1920, 
urging that the property was governed 
by the Bnndelkhand Land Alienation 
Aot (II of 1903J. On the date fixed 
for hearing Satdhar did not appear and hia 
objections were dismissed for default on the 
4tb November, 1920. On the 22nd January, 
1921, be put in an application for restoration 
of bis objeotions but that application was 
dismissed od the same date. After this on 
the 27th of January, 1921, the grove was 
sold and purchased by the deoree-holders 
themselves and on the 1st of March, 1921, 
this sale was aotually confirmed. It does 
not appear that Satdhar pub iu any formal 
application for setting aside the sale dated 
the 22nd'of January 1921. He, however, on 
the dth of March, 1921, appealed from the 
order dismissing his application for 
restoration. His appeal was allowed on 
the 29bb March, 1921, and the oase was 
remanded. The result of all these proceed- 
tags wart that the objections whioh Satdhar 
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had filed on tbe 4th September, 192U, were 
revived and bad to be disposed of on tbe 
merits. 

On tbe 5th July, 1921, tbe Court of first 
instance allowed his objections and, 
holding that the property being covered by 
the Bundelkband Land Alienation Act 
was not liable to be sold, set aside tbe 
sale. The decree holders appealed from 
this order and the lower appellate Court 
by an order dated tbe 23rd December, 
1921, agreed with the finding of the first 
Court that the grove was not saleable in 
execution of the decree. The learned Judge 
thought that that part of the Munsiff's 
order which had directed the setting aside 
of the sale was " unnecessary." 

Tbe judgment-debtor has come up in 
revision and wants to have tbe modifica¬ 
tion made by tbe lower appellate Court 
corrected. 

On the findings of the Court below there 
caD be no doubt whatsoever chat the land 
in question is one which comes within 
Aot II of 1903. The finding of tbe lower 
appellate Court is that the spaces lying 
between tbe trees growing on this land are 
used as pasture land and are sometimes 
aotually cultivated for raising crops or 
fodder. Tbe land is not occupied by any 
building and is used for purposes subser¬ 
vient to agrioulture. It is admittedly situ¬ 
ated in Bundelkband. It is clear, therefore, 
that it falls witbin the meaning of the 
definition of land as given in section 2 (2) 
of Act II of 1903. This finding of the 
lower appellate Court has not in any way 
been challenged on bobalf of the respon¬ 
dents. 

I have to consider two main points in 
this revision. 

1. The effect of the declaratory decree, 
dated the 16tb February, 1920. 

2. The effeot of the order confirming 
the sale, dated the 1st March, 1921. 

On behalf of the respondents it is 
strongly contended that in face of the 
declaratory decree obtained against Satdhar 
it is no longer open to Satdhar to say that 
the land is such as is not liable to be sold. 
It is contended that tbe former decree de¬ 
claring that the land is liable to be sold in 
execution of the deoree in question is final 
and estops tbe judgmont-debtor from rais¬ 
ing any objection to tbe same. This con¬ 
tention, however, has no force. Tbe point 
has been the subject of previous decisions 
And is covered by dear authorities. Ip 


the case of Hanuman Prasad Narain 
Singh v. Haruk (1) a Division Bench of 
this Court laid down that even where a 
mortgage decree for the sale of land 
situated in Bundelkhand had been obtained,, 
it was open to the judgment-debtor to 
raise tbe objection that the land being not 
saleable could not be sold. Tbe ratio 
decidendi of that case was that it is the 
duty of tbe execution Court to see whether 
it has jurisdiction to sell it and that 
therefore where a sale is prohibited by 
law the execution Court cannot prooeed 
with the sale even though there is a decree 
for its sale. It was held that in such a'case 
no question of estoppel against the defend¬ 
ant really arises. There is also the FulL 
Bench case, viz., that of Eatwari v. Sita 
Ram Tewar (2) which is analogous. A 
mortgage deoree for sale of occupancy 
holding bad been obtained against tbe 
tenant, and yet the Full Benoh allowed; 
the judgment-debtor to raise the plea in' 
the Execution Department that the pro¬ 
perty was not saleable in view of the 
provisions of section 20 of tbe Agra 
Tenancy Aot (No. II of 1901). 

The Full Benoh has dearly laid down 
the rule that where the Court has no 
jurisdiction to sell some property it is 
immaterial whether a decree for sale of 
that land has been previously obtained and 
is in execution. I am therefore, of opinion 
that tbe decree-holders cannot take advan¬ 
tage of tbe effect of the declaratory deoree of 
the 16th February, 1920. I may further 
point out that that decree was in substance 
a deoree against Md. Yasin, and Satdhar 
was a mere pro forma defendant. Apart 
from that tbe deoree-holderB themselves did 
not raise this plea in the Courts below as 
there is no reference to any suoh plea in 
either of the judgments. 

The next point is whether tbe subsequent 
confirmation of the sale of tbe 1st Maroh, 
1921, has any effect on these objections. 
I am of opinion that that confirmation 
cannot have any adverse effeot. In 
the firsii place the effect of the remand by 
the lower appellate Court was to revive 
the objections of the 4th of September, 
1920. The judgment-debtor is entitled 
to have bis objections heard on the merits 
as they Btoo d on that date. No sale had 

(1) (1930) 43 All. 143 = 18 A.LJ. 69 = 14 U.P.L.R. 

(All.) 193-68 1.0. 651. 

(3) (1931) 49 All. 647 = 19 A-L.J. 479 = 63 l.U* 

364. , 
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taken place till then. It is clear therefore, 
that in view of the findings of the Courts 
below that the land was not saleable, the 
execution Court bad no jurisdiction what¬ 
soever to sell it. The objections of Satdhar 
to that effect were well founded and should 
have been allowed. I therefore, accept 
tbo finding of the lower appellate Court that 
the grove in question was not at all saleable 
in execution of the respondent’s decree, and 
that the execution Court had no jurisdiction 
whatsoever to sell it. If, therefore, any sale 
did take plaoe it was a mere nullity and 
could in no sense pass title to the decree- 
holders as purchasers. 

. On behalf of the respondents it is 
contended that this Court should not ex¬ 
press any opinion as to whether the sale of 
the 27th January, 1921, is liable to be set 
aside or not. I do not propose to leave 
things in auy confusion. I have already 
held that the Court bad no jurisdiction 
to sell the property and that the sale was 
a nullity. When the sale itself is void, 
and not voidable, no question of its being 
liable to be set aside really arises. In 
the case of Khiali Ram v. Zahur Ali 
Khan (3), the interest of Z was attached in 
execution of a decree and Z objeoted 
to the sale on the ground that it was hia 
ex-proprietary tenancy. His objection was 
overruled and the property was sold and 
purchased by another person. In the mean*, 
time Z preferred an appeal which was 
deoreed and the land was declared to be his 
ex-proprietary teoanoy. It was held that 
the land not having been liable to sale, 
the sale was a nullity and the purchaser 
took nothing by his purohase. I may also 
point out that in the.case of Hanuman 
Prasad,Naram Singh v. Harakh Narainil) 


the lower appellate Court had actually 
in reversing the deoree of the first Court 
set aside the sale and that order was 
upheld by the High Court. I adopt the form 
which the final order on appeal in this 
Court took in that oase and 1 hold 
that the objeotion raised with regard 
tp the property not being saleable was 
a valid objeotion and the property was 
not liable bo sale in execution of the deoree. 
As the order for sale was an invalid and an 
J egal order, the sale whioh bas taken plaoe 
m pursuance of that order mus* faU 
to . the • ground and must be deemed 
to be a nul lity, . The judgment-debtor 

<$j (1905) 9 A.L.'j. 858 - 1905 4.W.N. 163. 


absented himself and allowed hia objection 
to be dismissed for default, and then did 
not put in any formal application requesting 
the Court not to confirm the sale when 
he ultimately appealed to the Judge after 
the confirmation. But for these omissions 
the case might not possibly have been 
protracted. For the above reasons I direct 
that the parties should bear their costs of 
this application. Holding that the sub¬ 
sequent 9ale is a nullity I uphold the order 
directing the release of the attachment. 

Application dismissed. 

1924 Allahabad 263. 

Kanhaiya Lal, j. 

Surajman Chaube —Decree-holder—Peti- 
tioner-Applioanb 

v. 

Anjore Shukal — Objector— Opposite 
Party. 

Civ. Rev. No. 120 of 1923, decided on 
31st July, 1923, from the order of the 
Sessions Judge, Jaunpoor, dated 23rd 
December, 1922. 

(a) Civ. Pro . Code , S. 102—No second appeal in 
Small Cause Suit of Uss than Rs. 500. 

Where the suit is oue of a Small Cause Court 
nature below Ka. 500 in value, no second appeal 
lies against an order in execution of a decree in 
such a suit. (12 All. 579 and 30 Bom. 113. Foil.* 
[P. 264, C. 1.] 

(b) Limitation Act. Arts. 181, 182 and Civ. Pro. 
Code , S. 48 ta)—Date of decree means the dais 
when the decree becomes executable . 

A compromise deoree provided that the money 
should be payable without interest within eix 
months and that if no suoh payment was made, 
the deoree-holder should be entitled to recover his 
money with interest at Re. 1 per mensem from the 
date of deoree. Held . that the deoree did not become 
oapable of exeoution till a default had been, made 
by the judgment-debtor to pay the deoretal money 
within the period allowed and whether Art. 181 or 
182 (7) was applied, the time would not oomm&nee 
to run till after the expiry of that period. The 
amount to whioh the deoree-holder became entitled 
beoame then determinable and recoverable. (19 
A.L. J, 26 (P.0.) and 40 Mad, 909, Foil.) [P. 264, 
0. 2.J 

(o) Civ. Pro. Code , S. JI5—Revision allowed in 
erroneous decision prejudicing one party; 

Where the decision of the Courts below is bo 
palpably erroneous as to amount almost tp an im¬ 
proper refusal to exeroiae a jurisdiction to the 
prejudioe of the party entitled, revision will be 
allowed. [P.265,0.2.] 

M. Ahmad —for the Applicant. 

H. Sahai—lar the Opposite Party., 
Judgment:—In this case a preliminary 
objection has been taken to the bearing of 
the appeal.that no seoond. appejdv' is 
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maintainable. The suit was one of a 
Small Cause Court nature below Rs. 500 
in value and as held in Earakh v. Ram 
Sarup (1) and Narayan Parmanand v. 
Nagindas Bhaidas (2) no second appeal 
lies against an order of execution of a 
decree in a suit of that bind. The petition 
of appeal can, however, be treated as a 
petition in revision. Let the petition be 
therefore removed from the register of 
second appeals and registered as a petition 
in revision and dealt with as such. 

On the 11th of November, 1918 a 
deoree for money was obtained by the 
decree-holder applicant against Mt. Raj- 
wanti as a legal representative of her 
husband Mahip Shukul in accordance with 
a compromise which provided that the 
money should be repayable without interest 
within six months and that if no such 
payment was made the deoree-holder 
should be entitled to recover bis money 
with interest at Re. 1 per mensem from 
the date of the decree. The terms of the 
compromise were embodied in the deoree. 

Acoording to the above deoree the money 
fell due on the 11th of May, 1919. An 
application for execution was made by the 
deoree-holder on the 7tb of November, 1921, 
against the estate of Mahip Shukul in the 
bands of Ram Sumer who was described as 
having obtained possession of the property 
of the deceased on the death of Mt. 
Rajwanti as his reversionary heir. Ram 
Sumer denied that he was in possession of 
any property of Mahip Shukul or that he 
was his reversionary heir. He pointed 
out that Mt. Rajwanti bad an adopted 
eon named Ram Anjore and that the 
deoree-holder should obtain execution 
against him. Ram Anjore appeared and 
stated that he bad been adopted by Mahip 
Shukul. The name of Ram Anjore was 
therefore substituted in place of Ram 
Sumer in the aoplicatiou for execution. 

Ram Anjore thereupon filed an objec¬ 
tion, staging tnter alia that be was not 
bound by the deoree, as he bad been adopt¬ 
ed by Mahip Shukul and had not been 
made a party to the suit and that the 
deoree was in any case barred by limita¬ 
tion against him. That objection was 
dismissed for default. The Court in wbioh 
the exeoution proceeding was pending, 
however, proceeded to determine the 


(1) (1890) 13 All. 679 —(1890) A.W N. 306. 
(8) (1906) 30 Bom. 118-7 Bom. L.R. 641. 


question of limitation and oame to the 
conclusion that the decree was barred by 
time, because the substitution of the name 
of Ram Anjore was made after the expiry 
of more than three years from the date of 
the decree. Oa appeal that order was 
upheld. Both the Courts below omitted 
to notice that the deoree was not 
capable of execution till the 11th of 
May, 1919, that is, till after the expiry of 
six months from the date of the deoree, 
because the judgment debtor had been 
allowed the option of paying the deoretal 
money within that period without interest. 
No payment was, however, made and as 
held by their Lordships of the Privy Coun¬ 
oil in Rameshvar Singh v. Homeshvar 
Singh (3), artiole 181 is applicable to 
suoh a oa8e, under which the period of 
limitation is three years from the time 
when the right to apply acorues. Their 
Lordships pointed out that when the Limi¬ 
tation Act of 1908 prescribed three years 
from the date of a deoree or order as a 
period within wbioh it must be enforoed, 
the language read with its context referred 
only to an order or deoree made in suoh a 
form as to render it capable in the ciroum- 
stanoes of being enforced. In Aiyasamier 
v. Venkatachela Mudali (4) the date of 
the deoree in olause (a) of seotion 48 of 
the Code of Civil Procedure was simi- 
lary interpreted as meaning the date 
when the deoree became executable. The 
deoree in the present oase did not 
beoome capable of exeoution till a default 
bad been made by the judgment-debtor to 
pay the decretal money within the period 
allowed; and whether article 181 or 
artiole 182, olause (7) of the Indian Limi¬ 
tation Aot (No. IX of 1908) was applied, 
the time from wbioh the period of limita¬ 
tion began to run would not be deemed to 
have commenood till after the expiry of 
that period. The amount to whioh the 
deoree-holder was entitled beoame then 
determinable and recoverable. 

It is contended on behalf of the judg¬ 
ment-debtor that artiole 181 does not 
apply to oases covered by seotion 48 of the 
Code of Civil Procedure and that artio le I8i 

(9) (1931) 48 I.A, 17-19 A.L.J. 36-1 P.L.T. 731 
-40 M L.J. 1 —(1931) MW.N. 81-38 
C.L.J. 109-86 O.W.N, 337-6 Pat L.J. 
188-13 M.L.W. 616-33 Bom. L.H. 781 
-69 I.O. 636 (P.O.). 

(1) (1916) 40 Mad. 989-81 M L.J. 518-30 ML.T. 
991 —(1916) 3 M.W.N, 396 - 4 M.L.W.60T 
-87 1.0, 741. 
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clause (?) similarly does not apply where 
oo certain date is fixed for the payment 
of the decretal money. Bat seotion 48 
of the Code of Civil Prooedure dealB 
with the maximum limit of time provided 
for exeoution and does not prescribe the 
period withio which each application for 
exeoution is to be made. The right to 
apply for execution acorue9 under it from 
the date when the default in making the 
payment ooours; and there is nothing in 
that section governing the provisions appli¬ 
cable to periodical applications for the exe¬ 
cution of a decree which can be made 


after the right to apply for execution has 
aoorued. so lopg as the decree subsists and 
is capable of execution. A date capable 
of being made certain by tbe computation 
of the time provided for paymeot is as 
certaio for the purpose of artiole 182 of the 
Indian Limitation Act as a specific) date 
entered in or provided for by a decree 
or order. Tbe deoision in Yusuf Khan v. 
Sirdar Khan (5), to which a reference has 
been made during the hearing, has been 
considered in Kaveri v. VenJcamma (6) 
and Lakshimibai Bapuji Oka v. Madhav- 
vav Bapuji Oka (7). Whatever might be 
said as regards a deoree, directing the pay¬ 
ment of an annuity, no such consideration 


would arise, where a specific period is fixe 
for the payment of the mooey and the rigfc 
to apply for execution is postponed till d( 
fault is made in payment within that perioc 
A reference has also been made to th 
decision in Lalta Prasad v. Sheo Saha* (6 
but in that case the deoree, though pui 
porting to have been passed in aooordanc 
with the terms of a compromise, did nc 
speoify the limit of time within which th 
decretal money was to be paid. 

In any ossa the substitution of tbe nam 
of Bam Aojore in the original applioatio 
for exeoution of the 7th of November, 192] 
had tbe effect of validating the applioatio 

l 6 . xe °“ tion made against the estate c 
Mahip Shukul, though a legal represent* 
«ve who was not in possession of tha 
Property was wrongly entered as bavin 
been in possession thereof. 

. lo ™ r appeHate Court has referre 

<&*****'* Nath Basu\ 
Nthalo B*b* (9) but in tbat case the secon 

<» (J8«) ? Mad. 88. 

<6 (1891) 14 Mad. 896. 

<J) (1888) 18 Boa, u, 

<9) (1910) 88 AH. 104*1 A.L..J. U |-a X.C. 36. 


application was made for execution against 
certain property against the legal represen¬ 
tative after the previous application for 
execution against other property bad been 
dismissed against persons who were nob 
really tbe legal representatives of the 
deceased judgment-debtor. Tbe decree in 
tbe present case was passed against 
tbe estate of Mahip Shukul and it was 
against that estate tbat the present applica¬ 
tion for exeoution was made, though 
tbe legal representative was wrongly descri¬ 
bed as Bam Sumer instead of Bam Aojore 
who was eventually substituted in the plaoe 
of (he former. 

It is also urged that an erroneous decision 
on the question of limitation cannot be 
challenged in an application for revisioo 
under seotion 115 of the Code of Civil Pro¬ 
cedure, but whether seotion 115 of the Code 
of Civil Procedure or seotion 107 of the 
Government of India Act is applied, tbe 
decision of the Court below, whiob ignores 
tbat the deoree, as it was originally passed 
was Dot capable of exeoution till the 
expiry of six months from tbe date of tbe 
decree, is so palpably erroneous as to 
amount almost to an improper refusal to 
exercise the jurisdiction, whioh was vested 
in the Court to exeoute the deoree, to the 
prejudice of the party entitled to exeoute 
tbe same. 

The application, is therefore, allowed and 
tbe exeoution case remanded to tbe Court 
of first instance with a direction to rein¬ 
state it under its original number and to 
prooeed to dispose of it iu tbe manner 
provided by the law. The costa here and 
hitherto will abide the result. 

Beoiaion allowed. 
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Stoart and Kanhaiya Lal, ji. 

Sat Narain —Applicant 

v. 

Sarju —Opposite party. 

Cr. Mis. Nos. 168-170 of 1923. decided 
on the 21st November, 1923. 

. Pro. Code, 8. 526—Letter* Patent 

(Allahabad), S. 22-Bigh Court cannot transfer 
Criminal Proceedings pending before village 
panchayat. 

A village panohayat constituted under tha Local 
Aol VI ol 1980 is not a “ Criminal Court" within 
the meaning of Chapter II of tbe amended Grim. 
Pro. Oode; therefore, 8. 686 would have noappjioa- 
'£° M* 0 8. 92 ol the Letters Patent 
(Allahabad) does not apply and tbe High Court 
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has no jurisdiction to direot the transfer of a case 
Irom a panohayat constituted under the Local Aot. 

Per Kanhaiya Lai, J. :—A village panchayat is 
a Court for the purpose of seotion 32 of the Letters 
Patent, and in the absence of any limitation 
imposed by aoy Aot, the High Court has power 
under that section to transfer any criminal proceed¬ 
ing pending before a village panchayat to aoother 
village panohayat empowered to take cognizance 
thereof. [P. 3C7, C. 2.] 

S. D. Sinka —for the Applicant. 

The Government Advocate —for the 
Crown. 

Stuart, J.:—These are three applications 
by which the High Court is asked to trans¬ 
fer cases pending before a panchayat con¬ 
stituted under Local Act VI of 1920 from 
the panchayat seized with hearing the 
cases to some other Court or panchayat 
competent to entertain the same. The 
applicants applied to the “Collector" that 
is to say, to the Sub-Divisional Officer 
exercising the powers of a Collector under 
section 74. He refused to interfere in the 
matter on the ground of the vagueness of 
their allegations. In respect of the merits 
of the matter both my learned brother and 
myself are satisBed that there is no reason 
for interfering and these applications will be 
dismissed on the facts. But inasmuch as 
in the order of reference by which the 
matter came before us oertain points have 
been raised as to our jurisdiction I consi¬ 
der it advisable to express my own opinion 
on the competence of the High Court to 
entertain such applications. It appears to 
me clear that a village panchayat consti¬ 
tuted under the provisions of Local Act 
VI of 1920 is not a "Criminal Court" 
within the meaning of Chapter II of the 
amended Code of Criminal Procedure and 
as it is not a Criminal Court within the 
meaning of that Act section 526 would 
have no application. It has, however, been 
pressed upon us that this Court would 
have power to transfer under the provisions 
of seotion 22 of the Letters Patent of this 
Court. Seotion 22 of the Letters Pateut 
is as follows :— 

" We do further ordain that the said 
Court shall have power to direct the trans¬ 
fer of a criminal case or aDpeal from any 
Court to any other Court of equal or superior 
jurisdiction.” 

Village panchayats are in no way sub¬ 
ordinate to the authority of the High 
Court. The High Court oannot in any 
way interfere either in appeal or revision 
with their decisions. The only authority 


which can interfere with their decisions is 
the Collector or the officer to whom the 
Collector's power are delegated under the 
provisions of the Local Act. These 
officers are Revenue Officers. It appears 
to me impossible to road the words in 
section 22 of the Letters Pateut “ From 
any Court to any other Court of equal or 
superior jurisdiction " to mean more than 
" From any Court subordinate to the High 
Court's authority to any other Court of 
equal or superior jurisdiction subordinate to 
the High Court’s authority." If a Courtis 
not subordinate to the High Court's 
authority how can the High Court make 
its order effective ? As far as I can see if 
this Court ordered a panchayat to 
transfer a case to another panchayat 
and either panchayat refused to obey 
the High Court's order, the High Court 
would have no method of enforcing 
its order, and for this reason alone I 
cannot see that section 22 can have any 
application. I therefore give it as my 
view that this Court has no jurisdiction 
to direct the transfer of a case from a 
panchayat constituted under the provi¬ 
sions of Local Act Act VI of 1920. 

Kanhaiya Lai, J.:—The question for 
consideration in these cases is whether this 
Court is competent under seotion 526 of 
the Code of Criminal Procedure or seo¬ 
tion 22 of the Letters Patent to transfer a 
criminal proceeding pending before a village 
panchayat to another village panohayat. 

The village panchayats were established 
under the United Provinces Aot VI of 1920. 
A8 the preamble to that Act shows they 
were constituted to assist in the adminis¬ 
tration of civil and criminal justice, and 
special jurisdiction was conferred on them 
to try and dispose of certain civil suits and 
certain classes of oriminal oases. Seotion 43 
of the Aot provides that in discharging this' 
duty the panchayat shall be bound by no 
laws of evidence and procedure other than 
the procedure prescribed under that Aot. 
Section 52 declares that exoept as provided 
by section 71 no order or deoree of a pan¬ 
ohayat shall be oalled in question in any 
Court on the ground that it was passed 
without jurisdiction. By seotion 71 tha 
Collector is given authority 

(а) to oancel the jurisdiction of a pan¬ 
chayat with respect to any proceeding or 

case or. f . 

(б) to quash any proceedings of a 

panohayat at any stage, or 
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(c) to cancel any order or decree passed 
by it. 

Section 53 lays down that except the 
Collector, no Court or authority shall have 
power to revise any decree or order passed 
by a panohayat in a suit. There is no such 
provision in regard to a criminal proceed¬ 
ing pending before a village paDcbayat. 
But section 526 of the Code of Criminal 
Procedure is limited in its application to 
criminal proceedings pending before a 
criminal Court subordinate to the High 
Conrt. This Court has not been given any 
authority either by the Village Pancbayat 
Act or by the Code of Criminal Procedure 
to exercise any authority over the Courts 
constituted under Act VI of 1920. It can 
call for no returns from those panchayats 
or issue any directions as to the manner in 
which they are to discharge their duties. 

There is do such limitation however in 
section 22 of the Lotters Patent. Section 20 
defines the authority of the High Court as 
a Court of appeal over the oriminal Courts 
subordinate to it, and section 21 similarly 
describes the authority of the High Court 
as a Court of reference and revision over 
bhe oriminal Courts subordinate to its 
appellate jurisdiction. But seotion 22 gives 
wider powers and authorises the High 
Coart to transfer any oriminal case or 
appeal from any Court to any other Court of 
equal or superior jurisdiction and also to 
direct the preliminary investigation or trial 
of any oriminal case by any officer or Court 
otherwise competent to investigate or try, 
though such case may belong in the ordinary 
oourse to the jurisdiction of any other 
offioer or Court. Such an officer or Court 
may or may not ordinarily be subordinate 
to its appellate authority, but for purposes 
of transfer would be subordinate. The 
word "Court” is not defined in the U. P. 
General Clauses Act or in the Code of 
Criminal Prooedura or the Village Pan- 
chayat Aot, and as pointed out in Queen- 
Empress v. Ram Lai (I), " it must in the 
abaenoe of any definition be taken in its 
ordbary sense'’. According to Strouds’ 
Judioial Dictionary, the word "Court” 
ordjuarily means a place where justice is 
jumcia y administered. The preamble to 
the Village Panohayat Aot shows that the 
Tillage panohayats were constituted for the 

. o{ . assisting in the adminis- 

tratiop of oml and oriminal justice. The 
U) (1888) 16 All. 141-(1888) A.W.N. 69. 


village panohayat must therefore be deemed 
to be a Court for the purpose of section 22 
of the Letters Patent, and I am inclined 
to think that in the absence of any 
limitation imposed by any Act, the IJigh 
Court has power under that section to 
transfer any criminal proceeding pending 
before a village panohayat to another 
village panohayat empowered to take 
cognizance thereof. I conour however 
with my learned brother in thinking that 
no sufficient reason for a transfer has been 
made out and I agree in rejecting these 
applications. 

By the CourtThe applications are 
rejected. 

Applications rejected . 
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Mkars, o.j., and Piggott, j. 

Emperor 

v. 

Chater Singh. 

Govt. Crl. A. No. 853 of 1923, dated 
31st October, 1923, against the order of 
Sessions Judge of Bulandshahr, dated the 
14th July, 1923. 

.Excise Act, 8. 3 {2Sub-Inspector ot Polict 
invested with powers under S. 10 , is an excite 
officer within the Act . 

Where a Sub-Inspector as a poJioe offioer had 
been invested with powers under that 6eotioo, 
held that this was sufficient to constitute him an 
Exoiae Offioer within the meaning ol the definition, 
wherever the words *' Excise Offioer ” ooourred in 
tho Aot. It is unnecessary in such a case for the 
Looal Government to issue a further notification 
authorising persons on whom it had already 
oonferred powers for tho purposes of the Act to do 
something which the Aot says any . 11 Exoiae 
Officor ” may do. [P. 269 , 0. 1.] 

Govt . Advocate —for Emoeror. 

Shabd Saran —for Chater Singh. 

Piggott, J.: —This is an appeal by 
the Looal Government, presenting some 
peculiar features. The case itself was a 
simple one. Sub-Inspeotor Mohan Lai, 
officer in oharge of Aurangabad police 
station, received information that Chitar 
Singh, a petty shop*keeper of a village 
oalled Saidpura, was selling liquor at his 
shop, which he kept ostensibly for the sale 
of groceries. Chitar Singh had no license 
for the sale of intoxicating liquor. The 
Sub-Inspector raided the shop. He says, 
and he is corroborated by at any rate two 
witnesses, that Ohifcar Singh was sitting 
outside his shop as the police offioer and 
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those with him approached, and that ho 
thereupon ran away. The shop being 
searched, there were found inside seven 
bottles of country spirit and a barrel of 
the same, together with a vessel used for 
filling bottles from the barrel The expert 
evidence of Babu Girwar Singh, Exoise 
Inspector, shows that the liquor was of 
abnormal strength, being more powerful 
than what is permitted to be issued from 
Government distilleries. The accused was 
not found for some days. He was 
eventually arrested and the Magistrate 
took cognizance of the case on the report 
submitted to him by the Sub-Inspector. 

The accused’s defence was that the shop 
was raided in his absence, at the instiga¬ 
tion of some enemy of bis, and that 
the same enemy must have planted the 
liquor in the shop. 

In view of the quantity found, this is a 
very improbable suggestion. We have 
examined the evidence in detail aod we 
do not think there is any force in the 
accused's defenoe. Such evidence as he 
called in his defenoe was fragmentary and 
contradictory. We are satisfied that on 
the facts the Magistrate was justified in 
convicting Chitar Singh, as he did, of an 
offenoe punishable under seotion 60 clause 
(a) of the Excise Aot. He did not think it 
neoeseary to record an opinion whether the 
accused had also been guilty of a further 
offence, that, of selling country spirit, 
punishable under seotion 60, clause (1). 

Ohitar Singh appealed to the Sessions 
Judge. His memorandum of appeal chal¬ 
lenges the deoision of the trial Court on 
all questions of faot. It suggests that the 
oonduot of the police in making the searoh 
was irregular. There is a plea that the 
Sub-Inspeotor ought to have reported the 
matter to the Magistrate more promptly 
than he did. But apart from a general 
plea that the oonviction is contrary 
to law, there is no suggestion in the petition 
of appeal that the trying Magistrate 
had no jurisdiction to take cognizance of 
the offence on the report of the Sub-Inspec¬ 
tor. Before the learned Sessions Judge 
however this plea was orally taken, and he 
allowed it to be argued without insisting 
on any amendment of the memorandum of 
appeal. Chitar Singh was accordingly 
acquitted upon the mere finding that by 
reason of the provisions of seotion 7 (1) (a) 
of the Exoise Aot, the Magistrate had 
I acted without jurisdiction, in that he took 


cognizance of the offence, not having 
before him the complaint or report of any 
Excise Officer. 

If the learned Sessions Judge had insist¬ 
ed on thia plea being formally taken in 
writing, it is probable that the Government 
Pleader would have found an answer to it, 
and much trouble and expenditure^ judicial 
time would have been saved. Curiously 
enough however the Local Government in 
filing this appeal have duplicated the very 
same mistake. The appeal oomes before 
us on a general plea, that the order of 
acquittal is against the weight of evidenoe 
on the record. We have refused to entertain 
the appeal on that ground, which obviously 
is not an arguable one but we have permitted 
the learued Government Advocate, who is 
himself not responsible for the drafting of 
the Government's memorandum of appeal 
to amend the same by adding a further plea. 
This is to the effect that, in view of a 
Government order of the 13th of July, 1910, 
the Sub-Inspeotor, being a police officer 
invested with oertain powers under the 
authority exercisable by the Local Govern¬ 
ment by virtue of seotion 10 of the Exoise 
Act, he wa9 by definition an “ Exoise 
Officer " , and therefore a person compe¬ 
tent to make a complaint or report to a 
Magistrate under seotion 7 (1) (a) already 
referred to. The appeal has been argued 
on this basis, and counsel has been engaged 
to represent the acoused Chitar Singh, who 
has also appeared in person. 

There can be no doubt that under 
seotion 10 of the Exoise Act the Looal 
Government had authority to empower, 
not only a Sub-Inspeotor of Polioe, bat 
any police offioer to perform duties and 
exeroise powers under that Aot, including 
the oonferment of authority to make a 
report or complaint. Now the Looal 
Government has in express terms author¬ 
ised any police offioer to arrest and 
to make searohes in connection with 
a number of offences including the offenoe 
of being in illioit possession of intoxicating 
liquor of which Chitar Singh bas been 
oonvioted. It would certainly be anomalous 
if the Sub-Inspeotor had authority to 
arrest Chitar Singh and to searoh his shop, 
and was moreover required by law to 
produce Chitar Singh before a competent 
Magistrate within 24 hours of his arrest 
but could not by reporting the faots to the 
Magistrate give that Magistrate authority 
to take cognizance of the alleged offenoe. 
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We think that this anomaly has been 
avoided by the very wide definition of the 
words "Exoiae Offioer” contained in sub¬ 
clause 2 of section 3 of the Exoise Act. 
According to that definition an Excise 
Officer " means not merely a Collector, or 
other offioer appointed as such, but also an 
offioer or person invested with powers 
under the Act by a Government order 
lawfully issued under the provisions of 
seotion 10. The Sub-Inspector as a polioe 
offioer has been invested with powers 
under that section. This is sufficient to 
constitute an Eioise Officer within the 
meaning of the definition, wherever the 
words “ Exoise Offioer” oocnr in the 
Aot. It was, therefore, unnecessary, 
and would have complicated matters, 
for the Local Government to issue a 
further notification authorising persons on 
whom it had already conferred powers for 
the purposes of the Aot to do something 
which the Aot says any “ Excise Officer ” 
may do. The learned Sessions Judge 
therefore was mistaken in the ground on 
whiob he has acquitted Cbitar 8ingh. 

We set aside bis order of acquittal, and 
in lieu thereof we restore the conviction 
reoorded by the trying Magistrate. We 
hpve given oareful attention to the question 
of sentence. In view of all the oironm- 
etanaes and of the amount and strength of 
the liquor seized, we do not tbiok the 
trying Magistrate was in error in imposing 
the sentenoe of three months’ rigorous 
imprisonment. We restore that sentenoe, 
with effect from the date on wbiob it was 
passed, that is to say, any period of 
imprisonment already served by Cbitar 
Singh aiDoe the date of his original convio- 
tion will be reckoned towards the period of 
imprisonment whiob be has been ordered 
to serve. The aooused will be taken into 
custody and arrangements made for 
conveying him to the Bulandshahr distriot 
to serve out his sentenoe. 

Appeal allowed . 

* * 1824 Allahabad 289, 

Walsh, j. 

Ghariba and others —Applicants 

v. 

King-Emperor —Opposite Party, 

^°* 1923, deoided on the 

29th Ootober, 1923, reference made by the 
Seas ions Judge, Jhansi, dated 2nd Ootober, 


Crim Pro.Code, S . J 07 -Order without evidence 
tut on the admission of accus-d. is good. 

CertniD persona were called upon to jnrmsB 
security. They appeared and expressed the^r 
willingness to be bound over. The trial Court 
therefore took no evidence and paused an order 
against them. Htld, that the consent ol aooused 
amounted to a plea ol gailtv and the order was 
right. (54 I. C. 784. Not Foil ; 37 All. 30 an*. 
54 I. 0. 411. Dlsl ; 34 Oal. 674, DisstnUdi. 
fP. 270. C. 1.1 


The parties were not represented. 

Pacts. —Two sets of persons wereoalled 


on to furnish seourity to keep the peaoa 
They appeared before the Magistrate and 
consented to execute the bonds. Then the 
order oomplaioed of was made without the 1 
taking of evidenoe. 


Judgment:—I am not prepared to 
interfere in this oase. It must be assumed 
that tbe Magistrate bad some evidence of 
the likelihood of a breaoh of the peace 
being oommitted by these men before be 
issued notioe. I am inolinod to think that 
I went too far by saying in Jagdat Tewari- 
v. Emperor (1), that there must be some 
evidenoe upon the record beyond a full con¬ 
sent to be bound over, given by the person 
summoned. I find that eaoh of these per¬ 
sons had the notice readout to him and in 
answer to the notice expressed hie willing¬ 
ness to exeonte a bond for Be. 100 to keep 
tbe peace. Tbis is in itself evidenoe on 
wbioh a Magistrate can aot. It is really a 
plea of guilty, assuming tbe person sum¬ 
moned understands what he is doing. A 
man may waive the formal production of 
evidenoe against himself. By doing so be 
saves himself and the Coart unnecessary 
trouble, and he may well oonsider in tbe 
oase of a notioe, tbe reason for whioh he 
doubtless understands perfectly well, that 
the evidenoe against him is sufficient to 
justify his consenting to an order. I sea 
that in the notioe of appeal to tbe Sessions 
Judge tbe objection was taken, no donbt 
by tbe lawyer, that tbe appellants expressed 
no willingness to exeoute the bonds, and 
even if they did so the Conrt could not 
make an order under the law in the 
absenoe of any evidenoe. I am afraid that 
it too ofteD happens that a triok is played 
upon tbe Court, whioh is induced to make 
an order by oonsent, so as to avhid 
the production of formal evidence, and 
in order to found an argument for the 
Court of appeal. I think a Court under 
section 107 is perfectly entitled to aot 


(1) (1920) 64 1. 0. 784. 
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upon a solemn consent given before 
it by the accused person as was done in 
these oases. I can quite understand the 
Sessions Judge taking the view that he did 
upon the authorities, but on reconsideration 
I think I went too far in ibe case cited 
above. The case decided by Mr Justice 
Piggott, Emperor v. Mul Chand (2) was very 
different. There was no inquiry at all. 
I do not agree with the decision in Ram 
Chandra v. Emperor (3i. In the case 
before Mr. Justice Ryves, Chandcr Shekhar 
v. Emperor (4) also there was no inquiry. 
I still think that it would be better for a 
Magistrate to take formal evidence, and to 
have an admission on the record, but I do 
not agree with the view which I formerly 
took that a consent may not amount to an 
admission. In any event I should not 
have done as I did in that oase, and sent 
the case back, but I have to come the con¬ 
clusion that this is superflous where after 
due inquiry and notice, a free consent 
amounting to a plea of guilty, has been 
given. I may add that I have consulted 
Mr. Justice Ryves, and another Judge of 
this Court, and both agree with the view 
I have taken here. Let the record be 
returned. 

Conviction upheld. 

(3) (1914) 37 All. 30=12 A.L.J. 1262 = 16 Cr. L.J. 
61 = 26 I.O. 663. 

(3) (1907) 35 Cal. 674 = 8 C.L.J. 69 = 8 Cr. L.J. 

128. 

(4) (1920) 21 Cr. L.J. 59 = 54 I.O. 411. 
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Ryves and Gokul Prasad, jj. 

Habib Khan —Appellant 

v. 

Fida Husain Khan and another —Res¬ 
pondents. 

S.A. No. 455 of 1921, decided on 
8 th February, 1923, from the decree of 
Sub-Judge, Azamgarh, dated 22od Decem¬ 
ber, 1920. 

(a) Civ Po. Code. S 11—Agra Tenancy Act 
(II of 1901), S■ 198—Suit by landlord for rent—^ 
Payment to third person pleaded—Third person 
made party—Decision against third party does 
not bar civil suit ty third party. 

A 

Where in a suit by the landlord lor arrears of rent 
the tenant pleads payment in good faith to a third 
flerpnn who is therefore made a party Jo the suit 
and the suit is decided against him, Held that suoh 
a- deoision does not preoludo the latter from estab¬ 
lishing bin title in a Civil Court, as tho previous 
Vuit does not oome within the purview of those 
rulings of this Court which hold that a 6uit will 
not 'lie in a Civil Court if its objeot is to avoid a 


decision arrived at by a Revenue Court in a matter 
in which it had exclusive jurisdiction. 

(b) Ciu. Pro. Code , S. 100—Finding of fact baud 
on mistake of fact is net binding. 

A finding entirely based on a mistake oi faot is 
net a finding which can bind the High Court. 
[P. 271, C. «.] 

Kumiida Prasad—lor Appellant. 

Alukhtar Ahmad —for Respondents. 

Judgment:—The facts out of which 
this appeal arises are as follows :—Fida 
Husain Khan, Madar Baksb and Muham¬ 
mad Ali were co-sharers of the village in 
suit. Madar Baksh aud Muhammad Ali 
sold their shares to Mt. Saidunnissa, who 
was the predoces9or-in-titlo of Habib Khan, 
defendant No. 1. They became ex-proprie¬ 
tary tenants of their sir. They relinquished 
their rights, and Bangur, defendant No. 2, 
became non-occupancy tenant of the plots 
in suit. In proceedings under section 36 
of the Land Revenue Act it was decided 
that certain plots, including the plots in 
suit, were in the exclusive possession of 
Mt. Saidunnissa Bibi, under a partition of 
sir land in those proceedings. Subsequently, 
Habib Khan sued Bangur for the whole 
of the rent of the two plots in suit. 
Bangur pleaded that he had paid the rent 
in good faith to Fida Husain. Fida 
Husain thereupon was made a party to 
the 9uit and the suit was ultimately 
decreed by the appellate Court, which 
decided against Fida Husain. Thereupon* 
Fida Husain brought this suit for a per¬ 
petual injunction restraining tho defendant 
No. 1 from realising more than his share 
of the rent from the defendant No. 2. 
Both the lower Courts have decreed the 
claim. The defendant Habib Khan comes 
here in second appeal and three grounds 
have been pressed on hie behalf: (1) that 
the suit is barred by the provisions of 
section 11 of the Code of Civil Procedure: 
(2) that the suit is not cognisable by the 
Civil Courts, and (3) that on a true con¬ 
struction of Ex. A, it is clear that the 
land in suit is the exclusive property 
of the defendant-appellant. The first 
and the second pleas have no foroe 
having regard to section 198 (2) of the 
Tenancy Act. This suit does not come 
within the purview of those rulings of 
this Coiirt whioh have held that a suit will 
not lie in a Civil Court if its object is to 
avoid a decision arrived at by a Revenue 
Court ib a matter in which it had exclusive 
jurisdiction. There remains the third point. 
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It appears that in the proceedings under sec¬ 
tion 36 of the Land Revenue Act, to which 
we have referred, a petition was pub in 
by Muhammad Ali Khan and Madar Baksh 
to the effect that the sir land had been 
partitioned privately between the co-sharers 
and Mb. Saidunnissa and that she had been 
given exclusive possession of certain plots 
aa appertaining to her share, and details 
were given of the plots which were said to 
have been allotted to the exclusive posses¬ 
sion of Mt. Saidunnissa and also of the 
jiiota which had been allotted to the other 
oo-sbarors. We find that the two plots in 
sait were there entered as having been 
allotted exclusively to Mt. Saidunnissa. 
The learned Subordinate Judge in the Court 
below dealing with the question of posses¬ 
sion has come to what would appear to be 
a finding of faot. namely, that the appellant, 
that is to sayi Habib Khan, was not in 
exclusive possession of the plots in suit. 
We find that this finding is entirely based 
on a mistake of fact and, therefore, it is 
not a finding which can bind us in second 
appeal. There was no oral evidence in the 
oase. The defendant relied on Ex. A, 
whioh was the application already referred 
t'o, filed Ky *Madar Baksh and Muhammad 
Ali in the proceedings under section 36 of 
the Land Revenue Act. Those proceedings 
ultimately ended in an order in term9 of the 
Application. To those proceedings Fida 
Htlsain was a party, and this is the mistake 
of faot whioh has vitiated the whole of 
the finding of the learned Subordinate 
Judge. He says that Ex. A proves 
nothing, because the present plaintiff, 
Fida Husain Khan, 'was no party to it, 
And this was the reason whioh he gives 
for holding that Habib Khan was not 
in exclusive possession of the plots 
in snit. Of oourse, Fida Husain was 
ho party to the application, but he was a 
party to the proceedings which ended in an 
order against him in terms of the appli¬ 
cation. There being no legal finding on the 
question of’possession under seotion 103 
of the Code of Civil Procedure,' we pro¬ 
pose to examine the evidenoe which is 
entire^?dooimientaky to decide the point. 
We find that the rent suit, to avoid whioh 
this suit was brought, was rightly decided on 
6 ground that the sir land had been 
partitioned between the co-sharers, and Mt. 
tfaujunmaa was given particular plots of 
wr ana for her exolusive possession and 

flfljoyment, and, W Habib Khali represents 


her now, be mu3t be held to be in posses¬ 
sion of those particular plots of sir land 
and entitled to their rent, whether he culti¬ 
vates them himself or lets them out to 
tenants is quite immaterial. It is not a 
fact, as the learned Munsif seemed to think, 
that the plots could not be in his exclusive 
enjoyment if they were actually cultivated 
by a tenant. In this view of the case the deci¬ 
sion in Debi Pershad v. Dhagwan Din (I) 
has no application, as the facts are differ¬ 
ent. In our view the decisions of both the 
Courts below must be reversed and the suit 
dismissed. We, therefore, allow this appeal, 
set aside the decrees of both the Courts 
below and dismiss the plaintiff’s suit with 
costs in all Courts. 

Appeal allowed „ 

(1) (1913) 35 All. XI = 10 A.L.J. 437 ~ 16 I. 0. 

399. 
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Piggott, j. 

Alt. Sarjo Knar and another —Appellants 

v. 

Enait and others —Respondents. 

S.A. No. 1499 of 1921, deoided on 28bh 
March, 1923, from the decree of Sub-Judge, 
Jaunpore, dated 14th July 1921. 

Pleadings—Alternative prayer cannot be convert - 
ed into an additional prayer. 

In the village in suit there was some waste laud 
appertaining to a shamilat pitti id whioh thepo 
were twenty or more oo-sh*rers. Oao of these 
determined to bring a number of plots of this 
waste land under cultivation ; but instead of 
oooupying them himself he granted a perpetual lease 
of the 6ame to two lesjeos. About a year latex 
the lessees induoel seven mor* of the co-sharera in 
the paUi to grant them another perpetual lease. 
The present suit was brought by two oo-Bharees 
who were dissatisfied wiih this arrangement* 
The priuoipal relief sought w is a declaration 
that the two leases ab:.ve referred to "are improper, 
null and void and are not fi to bo enforced.* 
There was an alternative pray.-r for a decree foe 
joint possession in favour of the pliintiffs and 
all tbeo3*9haror dofeud-iuts, 41 if, for any reason tho 
passing of a declaratory decree be not thought 
propor by the Court," The Court found tho plaint¬ 
iff entitled to the declaration sought for and 
framed its deoree ioonrdingly. In app al plaiotiffa 
prayed for joint p by aoiual t j*olmont of 

the lessees defendnuis in addition to tbo declara¬ 
tion already granted, and not by way of alternative* 
Held that the prayer for ojeoiment oould not be 
granted as it bad b^on preferred iu the plaint only 
as an alternative. [P. i72, 0. 1.] 

P. L. Banerji —for Appellants. 

if. A. Aziz —(or Respondent. 
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Judgment:—This is a second appeal 
which could never have oome into Court if 
the plaintiffs had been definitely held to 
their own pleadings, as they certainly 
ought to have been. It appears that in 
the village in suit there was a certain area 
of waste land, appertaining to a sahmilat 
pitli the proprietary rights in which vested 
jointly in twenty or more co-sharers. One 
of these determined to bring a number of 
plots of this waste land under cultivation, 
but instead of oooupying them him¬ 
self he granted a perpetual lease of the 
same to two lessees. About a year and 
a quarter later the lessees, finding that 
their rights were being questioned, induoed 
80 v6d more of the co-sharers in the patti 
to grant them another perpetual lease. 
The present suit was brought by two oo- 
sbarers (subsequently joined by three 
others) who were dissatisfied with this 
arrangement. They impleaded as de¬ 
fendants the two lessees, the lessors, and 
all the remaining co-sbarers who had not 
joined in the suit. The principal relief 
sought was a declaration that the two 
leases above referred to " are improper, 
null and void, and are not fit to be en¬ 
forced.” There was an alternative prayer 
for a decree for joint possession, in favour 
of the plaintiffs and all the oo-sbarer de¬ 
fendants, “ if, for any reason, the passing 
of a declaratory decree be not thought 
jroper by the Court.” 

The suit was effectively contested by 
toe lessees defendants alone. They set up 
a plea which has been found to be un¬ 
sustainable, alleging a complete parti¬ 
tion of the waste lands amongst the oo- 
pharers. They negleoted to set up any 
alternative case, in the event of the Court's 
bolding that the lessors defendants had 
exceeded their rights in granting leases 
in perpetuity; and it seems to me that 
this was directly duo to the frame of 
the plaint, in which the prayer for joint 
possession by actual ejectment of the 
lessees was preferred in rhe alternative 
only, and not as a relief consequential 
on the declaration of the invalidity of 
the leases. 

Tne fourth issue fixed by the Trial Court 
w-«8 :—" To what relief, if any, are the 
plaintiffs entitled ? ” Tne Court found the 
plaintiffs entitled to the declaration 
sought for and framed it9 decree ac¬ 
cordingly. Incidentally, it remarked that 
the actual ejectment of the lessees* 


defendants conld only be carried oat by 
the Revenue Court. 

The latter appealed, and tried to raise 
the plea that the entire suit as framed 
was not oognizable by the Civil Court: 
this plea was repelled and their appeal 
dismissed. The plaintiffs also appealed. 
They very cooly alleged that their own 
prayer for relief by way of a simple de¬ 
claration was barred by section 42 of the 
Speoifio Relief Act, and now prayed for 
joint possession by actual ejectment of 
the lessees-defendants in addition to the 
declaration already granted, and not by 
way of alteroative. 

The learned Subordinate Judge devoted 
almost the whole of his judgment to the 
appeal of the lessees; he disposed of the 
plaintiff's appeal in a few lines, quoting 
anthority for the proposition that the 
ejeotment of the lessees conld not be 
ordered in a suit like the present, bat 
negleoting to point out that the prayer for 
ejeotmeot had only been preferred in the 
plaint as an alternative, in the event of the 
Court’s holding that a mere suit (or a de¬ 
claration would not lie. 

In appeal to this Court the plaintiffs 
rely mainly on the oase of Jagar Nath 
Ojha v. Ramphal (1). There were no 
lessees oonoerned in that oase and no 
question arose as to the existence of an 
agricultural tenanoy. I should not myself 
have ordered the actual ejeotment of the 
lessees-defendants, beoause I do not regard 
them as " mere trespassers,” but I do not 
think this is a proper oase for general 
examination of the question of the right 
of one oo-sharer in joint lands to appro* 
priate to bis personal use a portion of the 
area constructively in the possession of all 
the joint owners, where there are none of 
them making any particular use of it. In 
this litigation suoh questions could only 
arise in the event of the Courts bolding 
that the plaintiffs were not entitled to a 
mere declaration without consequential 
relief; this oootingenoy has not ariseD, and 
the plaintiffs oanuot oomulain of the faot 
I dismiss their appeal with oosts. 

Appeal dismiued. 


(1) (1011) 31 AU. 160 = 8 A.L.J. 1313 = 18 L 0. Tfc- 
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Balwant Singh— Defendant—Appel 
lant. 


Rs. 500 the value of the said pro¬ 
perty. Both the auction purchaser 
and the decree-holder were made par¬ 
ties to the suit. The Court of first 
instance dismissed the claim but the 
lower appellate Court decreed it. 


Mt. Laiqa Begum and another 
Plaintiffs & Defendants- Respondents. 

S. A. No. 492 of 1922, Decided on 
10th July 1923, from the decree of the 
S. J. Meerut, D/-18th February 1922. 

Civil P. C., S. 144—Does not apply if auction 
purchaser is not the decree-holder. 

One P. held a decrej for money against A> 
in execution of which he attached certain pro¬ 
perty. Before that attachment A. had died 
and his daughter-in-law, the plft. had been 
impleaded as his legil representative. The 
plaintiff objected to the attachment contending 
that it did not belong to A. Her objection 
was finally allowed in appeal. Meanwhile the 
property attached had been sold by auction in 
execution of that decree and purchased by the 
defenda.it, Piff. then sued for the recovery of 
possession of that property or in the alterna¬ 
tive for the recovery of Rs. 500, the value of 
the said property. 

Held that S. 144 C. P. C. had uo application to 
the case but the plaintiff should be allowed to 
obtain possession of the disputed property after 
refunding to the defendant the amount obtained 
by her out of the sale proceeds. [P 273 C 2] 

Panna Lai —for Appellant. 

H. Hasan and S. K. Dar —for Res¬ 
pondents. 


Judgment—Prerasukh Das held a 
decree for money against Anwarul 
Hasan, in execution of which he 
attaohed certain property. Before 
that attachment Anwarul Hasan had 
died and his daughter-in-law, the pre¬ 
sent plaintiff respondent, had been 
impleaded as his legal representative. 
The plaintiff respondent objected to 
the attachment of the said property 
contending that it did not belong to 
Anwarul Hasan the deoeased judgment 
debtor. Her objection was disallowed 
by the Court executing the decree but 
on a PP 0a l that objection was upheld 
and the order of the appellate Court 
was finally confirmed by this Court. 

Meanwhile the property attached 
nafi been sold by auction in execution 

J!.™? d ! oree a nd purchased by the 
defendant appellant Balwant Singh. 

nla!nf?i 08ent 8 “ U was filed by the 
It Ilf respondent for the recovery 

°he P .r™°? 0f S hat or in 

tbe alternative for the recovery of 
1W4 A/33 & 36 


The first question for consideration 
is whether S. 144 of the Code of Civil 
Procedure barred the claim. 

That provision allows restitution to 
be made against the decree holder who 
obtains aoy benefit under a decree 
which is afterwards reversed on 
appeal. It does not allow restitution 
to be made against a third party. 
The auction purchaser in the present 
instance was not the decree-holder 
and S. 144 C. P. C. has therefore no 
application. The object of that 
section is to place the parties to a 
decree in the position which they 
would have occupied but for such 
decree or such part thereof as has 
been varied or reversed and the relief 
allowed by that provision can only be 
claimed against the party to such a 
decree obtaining the benefit prior to 
such variation or reversal. 

The next point for consideration 
is whether a suit can be maintained 
under the circumstances against a 
bona fide auction purchaser for value 
who purchased in execution of a 
decree or order which was subsisting 
on the date on which the execution 
sale was held. The original judgment- 
debtor was not however found to have 
had a saleable interest in the property 
sold and if he had no saleable interest 
it was immaterial whether the decree 
was subsisting or not because the 
Court holding the sale would have in 

that event no jurisdiction to sell the 
property. The decisions in Rerni Mai 
v. Ram Kishen Singh (1) and Nawab 
Zaiuul Abdin v. Muhammal Asghar 
Alt Khan (2) do not apply because in 
the former case there were cross 
decrees, one of which was sufficient 
to satisfy the other in execution of 
which the sale was effected, while in 
the latter case the decree had been 


(1) [1887] 14 Cal. 18—13- I.A. 106— 

4 Sar. 746 (P.C.) 

(2) [1888] 10 All. 166-15 I.A. I2-- 

5 Sar. 129 (P.C.) 
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reversed on appeal, the judgment- 
debtor having in either case a sale¬ 
able interest in the property, which 
could hav» been conveyed by sale to 
the auction purchaser. In the present 
case the finding of the appellate Court 
in the proceeding instituted by the 
present plaintiff against the sale of 
the attached property was that it was 
not liable to sale in execution of the 
decree or in other words that the 
original judgment-debtor had not 
saleable interest therein. The deci¬ 
sions in Pearey Lal v. Hanifunnissa 
(3) and Dulla v Shib Lal (4) also do not 
apply. In the former the judgment- 
debtor had a saleable interest. In the 
latter the omission to raise an objec¬ 
tion prior to the sale operated as a 
bar to the suit. 

It is also contended that the plain¬ 
tiff respondent had withdrawn the 
surplus sale proceeds and was thereby 
precluded from suing for the disposses¬ 
sion of the auction purohaser. But 
that money was withorawn before 
the objection of the plaintiff to the 
sale of the disputed property was 
allowed by the appellate Court. The 
learned counsel for the plaintiff 
respondent is willing to refund that 
money to the auction purchaser either 
in this suit, or in any proceeding 
which may hereafter be instituted by 
the auction purchaser for the refund 
of the sale proceeds. It is open to the 
auction purchaser to seek his remedy 
by a separate proceeding, but so far 
as the present plaintiff respondent, 
who is the legal representative of the 
deceased judgment-debtor is concern¬ 
ed, it is desirable that she should not 
be allowed to obtain possession with¬ 
out refunding the surplus sale pro¬ 
ceeds which she had received and 
appropriated before her objection was 
finally allowed. The amount so ob¬ 
tained by her was Rs. 63/6. The 
appeal is therefore dismissed except 
in so far that the plaintiff respondent 
will not bo allowed to obtain posses¬ 
sion of the disputed property without 
refunding to the defendant appellant 


(3) (1916] 38 All. 240-14 A.L.J.302— 
34 I C. 303. 

(4) [1917] 39 All. 47—14 A.L.J. 846— 
36 I.C. 281. 


the sum of Rs. 63/6 obtained by her 
out of the sale proceeds. In view of 
the bona files of the auction purchaser 
the parties are directed to bear their 
own costs throughout. 

Appeal dismissed. 
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Lindsay and Kanhaiya Lal, JJ. 

Sher Muhammad Khan —Defendant- 
Appellant. 

v. 

Parbhu Lal and others- Plaintiffs— 
Respondents. 

F. A. No. 44 of 1921, Decided on 18th 
•July 1923, from the decree of Sub. J. 
Saharanpur. 

Pre-emption — Wajib-ul-arz. 

A Wajib-ul-arz by itself is good prima facie 
evidence of custom and it is not necessary to 
corroborate a wajibul-arz b, proof of instan¬ 
ces in which preemption has been allowed. 
The evidence afforded by the Wajib-ul-arz 
may be rebutted by other evidence. The faot 
that the wajib-ul-arz contains many provisions 
reliting to matters of contract does not pre¬ 
vent it being treated also as a record of custom. 
8 All. 786; (1908) 5 A.L.J. 539. (1909) 6 A.L.J 
715 Disa. [P 275 C 1, 2 P 277 C l\ 

S. AT. Sen —for Appellant. 

Kihal Chand— for Respondents. 

Lindsay, J. —The sole question for 
decision in this appeal is whether the 
existence of a custom of pre-emption 
which was pleaded by the plaintiffs in 
the Court below was established on 
the evidence submitted to the Sub¬ 
ordinate Judge. 

The property sought to be pre¬ 
empted is situated in the Saharanpur 
district known as Likhnoti KaUn- 

The evidence in support of the 
custom consisted of a icajib-u'-arz pre¬ 
pared at the settlement of 1867 A. D. 
Another wajib ul-arz was prepared in 
1296 F. corresponding with 1889. In 
addition to these two wajib-ularzes 
the plaintiffs produced a decree show¬ 
ing that a claim for pre-emption had 
been decreed in the Court of the 
Munsif of Saharanpur in the year 
1907. The judgment of the Munsif 
was based upon the provision of the 
wajib-ul-arz of 1867 which is in evi 
dence in this oase. 
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There was no rebutting evidence 
put forward on the part of the defen¬ 
dants. . 

The full text of the wajib-ul-arz of 
1867 is before us and it has been 
argued at great length that having 
regard to the language of the docu¬ 
ment and to certain of its provisions, 
it ought to be held in this particular 
case that the wajib-ul-arz is not a 
record of custom. 

In support of his argument the 
learned Advocate for the appellants 
ha3 referred us to some of the earlier 
decisions of this Court in pre-emption 
cases. Be has cited before us the cases 
of Dhian Singh v. Diwan Singh (1) 
and Bulh Singh v. Gopal Rai (2) 
and Tuta v. Sheo Narain (3). 

While it might be conceded in fa¬ 
vour of the appellants that on the 
earlier decisions of this Court it would 
be possible to construe the wajib-ul-arz 
before us in the present case as a 
record of contract rather than of 
custom; we are decidedly of opinion 
that it is not possible for us to follow 
the reasoning of these earlier cases 
in view of the pronouncement of their 
Lordships of the Privy Council in the 
case of Digambar Singh v. Ahmad Saged 
Khan ( 4). Since that judgment has 
been published, it has naturally been 
followed in this Court, and it must be 
taken that any principles which are 
laid down in it must be accepted in 
preference to any statement of law 
contained in previous decisions of the 
Court. It wa9 clearly laid down in 
this oase that a wajib-ul-arz by itself 
is good prima facie evidence of cus¬ 
tom and that it is not necessary to 
corroborate a wijib-ul-arz by proof of 
instances in which pre-emption has 
oeen allowed. At the same time it 
down that the evidence 
afforded by the wajib-ul-arz may be 
rebutted by other evidence. 


(1) [191118 A.L.J, 786. 

(2) W, 30 A1L 5 «-5 A.L.J. 539 
. ,(1908) A.W.N. 246. 

4 n??] J 715 ~ 3 L C. 534, 
4 iw 1 ;* 7A \ L 129 -*2 I- A. 10 

n L W w‘ III 

17 Bo UJ V 23 o~ 28 4 MLj - 556 
N. 581—28 L C. 34 (P. C.) 


Since that case was decided the pre¬ 
emption Bench of this Court has 
taken up the position that the wajib- 
ul-arz is strong prima facie evidence 
of custom and that in ord er to overturn 
the presumption in its favour, there 
must be convincing evidence to 
satisfy the Court that in fact the 
wajib-ul-arz could not reasonably be 
treated as a record of custom. 

The evidence which would rebut the 
presumption may of course be found 
in the language of the document itself 
or there may be external evidence. It 
has been laid down by the pre-emp¬ 
tion Bench in the case reported in 
Fazal Husain v. Muhammad Sharif 

(5) , that in certain cases the language 
of the wajib-ul-arz will of itself afford 
sufficient evidence to overturn the 
presumption that it oontains a record 
of custom. In that case oertain obser¬ 
vations were made with reference to 
the previous decision of this Court in 
Dhian Singh v. Diwan-Singh U). It 
was pointed out in that case the wajib- 
ul-arz was peculiar and that in the 
clause relating to pre-emption there 
were to be found “a number of other 
matters which could not possibly have 
beer, matters of custom.” it was 
held accordingly that in such a oase 
it might reasonably be held that the 
record in the wajib-ul-arz was not 
really a record of custom but a record 
of contract. 

Wo have in recent cases endeavour¬ 
ed, as far as possible, to follow this, 
principle laid down in the case just 
cited and we may also refer in this 
connection to the case repo p ted in 
Surajbali Singh v Muhammad Nasir 

( 6 ) . 

We have, in the present case, as 
has been stated, the wajib-u^-arz pre¬ 
pared in the year 1867 and a subse¬ 
quent wajib-ul-arz prepared in or 
about the year 1889. This latter 
wajib-ul-arz merely incorporates the 
provisions of the earlier document and 
so it is only necessary to consider the 
language of the i o'ijib-ul-arz of 1867. 

The doouraent oegins with a recital 
that it is the wajib u'-arz dasturdehi of 
mauza Lakhnoti Kilan. Then there 

1"5) [19141 36 All. 471-12 A. L. i. 

800-24 L C. 464. 

(6) [1918] 16 A.L.J. 879-48 I.C. 220 
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follows the declaration of the share¬ 
holders who attested the w ijib-ul-arz 
and following on this we have a num¬ 
ber of provisions contained in 20 
paragrap l?s ettig out all the usaees 
and arrangements prevailing in the 
village. 

The particular paragraph with 
which we are concerned, that is to 
say the paragraph which relates to 
pre emption is paragraph No 6 and 
that undoubtedly lays down in 
the clearest possible terms that there 
is a right of pre-emption in the 
Tillage. In addition to the provisions 
relating to pre-emption the paragraph 
refers to a number of other matters 
concerning the devolution of property. 
Certain rules are laid down, such, for 
example, as the exclusion of a daugh¬ 
ter’s son or a sister’s on. Another 
rule which is laid down in the same 
paragraph relates to the custom which 
is known as istribant or chun'labant. 
Obviously, therefore, the paragraph 
does refer to matters other than pre¬ 
emption. At the same time we think 
it is proper to observe that these other 
matters so referred to are matters 
which are capable of being the subject 
of a custom. 

In this connection, however, the 
learned Advocate for the appellants 
lays particular stress upon two rules 
which are laid down in the paragraph 
in question. One of toese is that in 
cases of dispute about the price of the 
property offered for sale the question 
is to be settled by the appointment of 
arbitrators or by a reference to the 
Court. It is argued that this provi¬ 
sion relates to a matter which cannot 
properly be said to be the subject of a 
custom. We do not, however, under¬ 
stand this provision in the sense con¬ 
tended for. It appears to us that the 
custom of pre-emption being recog¬ 
nised. all that the rule in question lays 
down is that a certain procedure is to 
be observed in cases where there is a 
dispute between the parties regarding 
the prioe of the property sold. We 
have to notice in this connection that 
in the wajib u' arzcs which were be¬ 
fore their L>rd-hips of the Privy 
Council in Digambir Singh’s case, (4) 
there were similar provisions record¬ 
ed, and it is quite clear that the pre¬ 
sence of those provisions in tho wijib- 


ul-arzes in question did not prevent 
their LoHships of the Privy Council 
from holding that the wajib-ul-arzes 
in those cases were to be treated as 
rocords of custom. 

The only other argument we have 
to notice in this connection is one 
which is based upon the language of 
the concluding sentence of the para¬ 
graph in question which lays down 
that if there be no male issue or no 
relatives descended from a oommon 
ancestor, the share-holders of thepafft 
will become the owners of the pro¬ 
perty in proportion to their shares. 
Dr. Sen has argued very earnestly 
that this provision contained in para¬ 
graph 6 cannot properly be treated as 
relating to any custom He says 
that it is an endeavour on the part of 
the co-sharers of this village to pre¬ 
vent the application of the principle 
of escheat to the Crown in cases 
where a proprietor dies without leav¬ 
ing any h<ir. We do not say that 
this is an impossible construction of 
the words in question but are very 
doubtful whether that is the signifi¬ 
cance of them. It may be that they 
merely provide a rule or custom 
whereby other heirs who would take 
in preference to the Crown are exclu¬ 
ded. It is well-known that after the 
list of all relatives has been exhaust¬ 
ed, succession to the property of a de¬ 
ceased Hindu may go to his spiritual 
preceptor or disciple or even to a 
Brahman before the Crown can come 
and claim escheat. We have given 
this matter our best consideration and 
we think we ought to hold in the pre¬ 
sent case that there is no provision 
in paragraph 6 upon which, acting in 
accordance with principles laid down, 
we ought to come to the conclusion 
that the paragraph does not contain a 
record of custom. On the contrary, 
we are of opinion that it does contain 
such a record. 

Something w as said in the course 
of argument regarding the provisions 
in other paragraphs of the wajib-ul- 
arz and it is pointed out that many of 
these provisions relate obviously to 
matters of contract. That, however, 
is not a matter of any importance be¬ 
cause every wajib-u -arz must of ne¬ 
cessity contain matters which consti¬ 
tute arrangements between the 
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ooaharew. The fact that such matters 
are to be found in % waiib-u'-arz does 
not prerent tie wajibul-a'Z being 
treated also as a record of oustom 
wherever a clear pronouncement re¬ 
garding a custom is set out in the do¬ 
cument itself. 

We have further to notice that the 
case of the plaintiff ie supported by 
an a tual instance in which pre-emp¬ 
tion was decreed in the year 1907. To 
that fact due weight must be given, 
and we hold accordingly that the 
wajib-ul-arz supported by the judg¬ 
ment in question which was passed 
in the year 1907 affords sufficient evi¬ 
dence upon whioh it was competent 
to the Court below to find that the 
oustom alleged in the plaint does 
exist. We have not in any way been 
convinced that the judgment of the 
first Court is erroneous. 

We notice that in the Court below 
another plea by way of defence was 
that the plaintiffs could not maintain 
this suit as they had consented to the 
sale and had themselves refused to 
take the property offered to them. 
The learned Judge of the Court be¬ 
low was of opinion that the evidence 
which was offered in support of this 
plea was not reliable and although the 
point is taken in the' memorandum of 
appeal to this Court, it was not seri¬ 
ously argued here. We have no reason 
to differ from the learned Judge of 
the Court below in his estimate of the 
evidence in question. 

The result, therefore, is the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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Piggott and Walsh, JJ. 
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v. 

Nanug Ram and ofters-Defendants- 
Respondents. 

* t N , 0, 239 of 1920 ’ Decided on 
29th March 1923, from the deoision of 
Bub. J., Agra, D/-17th June 1920. 
^ e °J etration Act, s. 17 (!)- Will—A 

In m0re , than 100 miUtnoff 

0 t\ ra ™f" of Immoveable 
property-Document la compulsorily regiatra. 

•ffrJLvsrjB ptoT i? <,d 

Afssjt, “Lviv,: 


to be written oft in consideration of the 
t r ansfer by another partner of hii moity share 
in a certain knthi. 

Held the provision did make the docu¬ 
ment in que9tioQ an instrument which 
aokn>wledges the receipt of payment of con¬ 
sideration on account of the assignment or 
extinction of a right, title, or interest in 
immoveable property of the value of more 
than Rs. 100 within the meaning of the words 
in 9. 17 (1) and the non-registration °f this 
dooament made i; inoperative in so far as 
it purported to affect those of the executants 
in respect of whom it was never registered 

|P. 286 C. 1] 

(6) Contract Act , S. 253 ( 10 )—Partnership 
consisting of members of joint Hindu family-— 
Presumption is that partnership is not dif- 
eolved on the death of any one partner. 

In the case of partnership betweea mem* 
here of a joint undivided Hindu family, a 
stipulation that the partnership will not be 
dissolved by the death of any one partner is 
ordinarily to be inferred. \T. 287 0. 2) 

♦ (c) Minor —defacto trustee , investment of 
minor's money by—Suit to recover - Continua • 
tion of suit by minor after majority does not 
amount to ratification . 

Where a minor oi attaining majority adopts 
a suit in titute by his Defacto trusteed, to 
recover >he min r’s money, to the extent of 
executing the decree and obtaining payment, 
his conduot does not amount to ratification 
and there is nothing to debar bis olaim that 
he may have agaiost the trustee. [P. 289 t\ l\ 

Piggott, J.—The facts out of which 
this litigation arises may be stated a 
follows. About the end of the year 
1900 there were living in Agra four 
brothers, named Anandi Lai, Narain 
Das Ram Dayal and Sham Lai. 
After the death of their father in 
the^preceding year there had been a 
separation, accompanied by a com¬ 
plete partition of the joint family 
assets, between the brothers. This, 
again was speedily followed by a 
business partnership between Anan¬ 
di Lai and Ram Narain. No deed 
of partnership was ever drawn up, 
but the two brothers undoubtedly 
re-united ,in business, whi'e main* 
taining their status as sepirattd 
Hindus. Early in 1901 Anandi Lai 
fell into ill health ; reading between 
the lines of the evidence it seem* 
fairly clear that he was suffering 
from consumption, and knew it. On 
May 29th, 1901, he drew up his last 
Will and testatment, which w;a« 
presented for registration two day a 
later at his residence in the City of 
Agra. It is admitted that this docu¬ 
ment (page A 23 of our reoord) wai 
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executed by Anandi Lai and that 
the following persons signed it as 
attesting witnesses Narain Das 
and Ram Dayal (two of the 
brothers), also Dwarka Das, Damo- 
dar Das. Makhan Lai, Ghasi Ram 
and Badri Das. The document be¬ 
gins by reciting the existence of a 
business partnership between the 
executant and Narain Das in four 
specified shops, in which the interest 
of Anandi Lai is ten-sixteenths and 
that of Narain Das is six-sixteenths. 
It then declares that the heir9 of the 
executant, both in respect of his in¬ 
terest in the aforesaid business and 
in all his other properties, are his 
wife, Mt. Chameli, and his son 
Faqira, now two months old. It 
then proceeds to create an elaborate 
trust for the benefit of the said 
Faqira, or Faqir Chand, appointing 
as trustees Narain Das (the brother) 
and four of the attesting witnesses, 
nemely, Makhan Lai, Damodar Das 
(“who is my relative”). Dwarka Das 
and Ghasi Ram (“who is my old 
karinda and a very honest man in 
whom I hare great confidence.”) The 
trustees are to see to it that the 
partnership business is carried on 
until Faqira attains majority and 
elaborate instructions are laid down 
for their guidance. Provision is 
made for contingencies which never 
in fact occurred, such as the pre¬ 
mature death of Faqira, the adop¬ 
tion by Mt. Chameli of another son, 
or the death of that lady herself. 
Mt. Chameli takes a monthly allow¬ 
ance of forty rupees, with a lump 
■um in the event of her desiring to 
go on pilgrimage ; the remaining 
assets are to be held in trust wholly 
for the benefit of the minor son. In 
no event, not even if Faqira should 
die and no son be adopted in his 
place, shall Aft. Chameli* “have any 
power or right to interfere with my 
business is any way.” The execu¬ 
tors or trustees may fill up vacan¬ 
cies in their own body caused by 
death. They are to see the business 
carried on “with their advice, con¬ 
sultation and unanimity. They should 
watch and protect the whole of my 
property, and no such measure should 
be adopted as may lead to the waste 
of any part of my money or proper¬ 


ty.” Only in certain specified even-i 
tualities are they empowered to 
dissolve the business partnership. In 
the meantime they “should keep 
defraying the expenses incurred in 
maintaining Faqira, my minor son, 
and imparting education, etc., and 
also the proper expenses incurred 
in marriages, funerals, illness, etc.” 

There has been some little contro¬ 
versy before us as to how far the 
persons who signed this document 
as attesting witnesses are affected 
with notice of its contents. I think 
I may dispose of this point briefly 
and at once. On the pleadings and 
the evidence, as well as in consi¬ 
deration of the manifest probabili¬ 
ties of the case, I have no doubt 
that the trustees or executors named 
in the Will, when they attested this 
document, did so with full know¬ 
ledge of the trust thereby created 
and of their own appointment as 
executors: also, that by signing it 
they intended to signify, and did in 
fact signify, their own acceptance 
of the trust. It is a more arguable 
point how far any of them, and more 
particulary Narain Das and Ghasi 
Ram, are bound, in virtue of their 
signatures, to an admission of any 
recitals in the deed regarding the 
nature and extent of the partnership 
business, or of Anandi Lais share 
in the same. I note, however, that 
the more material points, such as 
the designation and location of the 
four shops and the specifications of 
the shares of Anandi Lai and 
Narain Das, are admitted in the 
pleadings. The question of the ac¬ 
curacy of Anandi Lai’s assertion 
that his personal share in the 
partnership capital amounted to Rs. 
58,000 on the date of the Will, does 
not arise at the stage which the 
litigation has now reached. 

Anandi Lai died on the 13th Octo¬ 
ber 1901. It is alleged by the de¬ 
fendants to this suit that, in the 
interval, namely, on the 27th 
June 1901, he and Narain Das 
executed, each in favour of the other, 
two unregistered documents (Exs- 
A and B pp. 25 and 26 of the Record) 
which materially modified the con¬ 
ditions of the partnership. The de¬ 
fendants are put to proof of these 
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documents and the question whether 
they have proved the same will be 
discussed in due course. 

In the month of October 1905 
Narain Das was on his death-bed, 
and he died on the 23rd of the 
month. Two days previously he 
executed three documents around 
which the controversy in this liti¬ 
gation largely hinges : they were 
presented for registration b, r Narain 
Das at his own residence in the 
City of Agra, on tho 23rd October 
1905, within about four hours of 
his death. They are marked Exhi¬ 
bits C. F and E and are re-produced 
at pages R. 27 to R 37 of our record. 

Two of these, viz., Exhibits F and 
E, are documents of which Narain 
Das is the sole ex mutant, their exe¬ 
cution is admitted, the controversy 
is as to their binding effect, if 
any, on the interests of Fajir Chand. 
Tneir miin i npctance lies in the 
fact that their drafting, execution 
and registration formed part of the 
same transaction as resulted in the 
preparation and partial registration 
of the remaining document, Exhibit 
C. It will be convenient to examine 
the three domments at once. Ex¬ 
hibit E, executed by Narain Das 
alone, and duly registered in his 
name, recites that the exeoutant is 
the owner of a half share in a 
certain building in the City of Agra, 
‘in the kothi of Mr. Campbell,” 
originally purchased by him jointly 
with his brother Anandi Lai. He 
relinquishes this moiety share to 
Faqira, minor son of Anandi Lai and 
owner of the other moiety, in lieu 
of a sum of Rs. 6,500 for which the 
executant has already received credit 
«pon a settlement of partnership, 
accounts between himself and the law- 
ful guardians of the said minor. Exhi¬ 
bit f \s the last will and t«stament of 
Warain Das. It was undoubtedly 
executed by him and duly registered 
in his name under the cirou nstanoes 
already stated. It starts with the 


now expanded. It ricites that the 
executant leaves as his sole heirs his 
wife, Alt. Pisto. and his daughter. 
Ml. Munni ; it appoints as executors 
to carry on the business for the 
benefit of the said heirs three persons. 
One is Ghasi Ram, the faithful 
servant whom Anandi Lai had al¬ 
ready chosen as one of the trustees 
under his will, the other two are the 
surviving brothers. Ram Dayal and 
Sham Lai. Ml. Pisto is given authori¬ 
ty to adopt a son after the testator’s 
death. The executors are to carry on 
the business, the control of which is 
vested in Ram Dayal and Sham Lai ; 
but minute directions are given in 
respect of a variety of matters, in¬ 
cluding the apportionment of the 
profits. It is laid down that the 
first charge on the net profits is to 
be a deduction of ten annas per cent, 
in favour of the legatees ; the balance 
is to be divided, one fourth going to 
Ghasi Ram and three-fourths to the 
executors for the benefit of the 
legatees. In one particular shop 
Dwarka Das and Ratan Lall are 
given an interest of a one-eighth 
share each in the profits, after the 
deduction of ten annas per cent. ; 
while a similar interest to the extent 
of three-sixteenths of the profits is 
oreated in favour of a servant of the 
firm named Chhatar Mai. Provision 
is made for the remuneration of these 
three men by monthly salaries in the 
event of the shops in which they are 
concerned being carried on at a loss ; 
but there is no similar provision in 
respect of Ghasi Ram. The pro¬ 
visions of the will which purport to 
affect the minor Faqira are important 
enough to be worth quoting textual- 
ly I have to pay Rs. 44,439 to 
Faqira minor on account of the share 
of Anandi Lai in partnership busi¬ 
ness, and Rs. 2,0U0 belonging to 
Faqira minor whioh is with me for 
meeting the expenses of a dharamsala 
and I shall pay the same. If I fail 
to do so the said executors shall have 
power to take out of the funds of 
my business Rs. 44,439 due to Faqira 
minor and purchase any property 
with the said amount. Lala Ram 
Dayal and Sham Lai aforesaid shall 
have power to keep the money i a 
deposit j with them so long as they do 
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not acquire any property, to meet the 
expenses of Mt. Chameli, widow of 
Anandi Lai, and Faqira minor with 
the interest on t ie said money, to 
take a receipt from the executors of 
Anandi Lai when property is pur¬ 
chased and to look after the minor 
and the property. Lala Ram Dayal 
and Sham Lil shall keep in deposit 
with them Rs. 2,000 out of the fund 
of my business and Rs. 2,000 due to 
Faqira minor aforesaid, in all 
Rs. 4,000, and shall continue to meet 
the expenses of the joint dharammla 
of me the executant and Anandi Lai.” 

I now come to the important docu¬ 
ment. Exhibit C. It purports to be a 
bilateral agreement for the dissolu- 
of the partnership referred to in the 
will of Anandi Lai, and to be execut¬ 
ed by N arain Das on the one tide and 
on the other by Makhan Lai Damo- 
dar Das, Ghasi Ram and Dwarka Das, 
the four remaining trustees, on behalf 
of the minor Faqira, as well as by 
Mt. Chameli “as the guardian of her 
minor son Faqira." It begins with a 
statement of the partnership busi¬ 
ness, specifying the seven shops to 
which it hid by this ti no extended, 
and speaking of the same as “carried 
on in parimrship with Anandi Lai 
deceased whose son is Faq ra minor.” 
It then continues :—"The accounts 
of the said shops have now been 
examined and the partnership has 
been dissolved. R*. 2,939 have, 

after allowing credit for the money 
for the construction of the dharam- 
sala, been found du* to Faqira, minor 
aforesaid son of Anandi Lai, and I, 
Lala Narain I as aforesaid, Second 
Party became the owner of the entire 
business of the said shops, money 
dealings and all kinds jf goods and 
articles in the shops." The remain¬ 
ing executants, described as the 
“First par^y" purport to acknowledge 
the receipt ol this sum of Rs. 52,939 
in full discharge of all claims on the 
part of the minor in respect of his 
6hare in the partnership, according 
to the following detail :— 

(a) Rs. 65U0 is credited back to 
Narain Das as the price of a moiety 
share referred t > in the agreement, 
Exhibit C. 

- ( b) Rs. 2,009 are to be made over 
to Ram Dayal and Sham Lai on the 


understanding that they will pay 
interest on the same at 6 per cent, 
per annum and apply this interest 
to "meeting the expenses of the 
dharamsala." 

(c) Rs. 44,439 Narain Das acknow¬ 
ledges to be in deposit with himself, 
nd he says that he will "purchase 
property" with the same within three 
months. Until this is done, however, 
this very considerable sum of money 
is to be deposited with Ram Dayal 
and Sham L»l, and the document 
continues :— 4 The interest of the said 
money shall continue to be accumu¬ 
lated and the exp nses of Mt. Chameli 
and the minor aforesaid shall be met 
therefrom. Lala, Ram Dayal and 
Sham Lai shall be liable to look after 
the property which exists at present 
or shall be purchased in futu'-e, the 
said minor and the business which 
maybe carried on in future" The 
result of these transactions consider¬ 
ed as a whole, on the position of Ram 
Dayal and Sham Lai, is peculiar. 
Under the will of Narain Das they 
btcome the de facco managers of the 
partnership business. Out of the as¬ 
sets of that business they are to take 
Rs. 44,439 pius Rs. 2,000 and use the 
same at their discretion, provided 
they keep up a certain dharamsala 
and take over from the trustees all 
responsibility for the maintenance 
of Mt. Chameli and her minor son. 
If ink and paper can do it, the trus¬ 
tees have divested themselves of all 
responsibility and handed over their 
duties, along with the assets of the 
minor, to two brothers of Anandi Lai 
whom that gentleman, whatever may 
have been his reasons, had oirefully 
excluded altogether from the pro¬ 
visions of his will, Sham Lai tells 
us in his deposition tP. 71R) that 
as a matter of fact, he used the 
deposit of Rs. 44,439 to start a shop 
under the name of “Chhatar Mal- 
Anandi Lil,” which was closed after 
carrying on business for eight or nine 
years. Out of the profits of this shop 
he supported the minor and ML 
Chameli and he holds to the credit 
of Faqir Chand a balance now 
amounting to Rs. 47,' 00 and Rs 48,0"0. 

Faqir Chand must have attained 
his majority sometime in the month 
of March 1919. In may of that year 
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he issued notices to his two surviving 
trustees, Makhan Lai and Ghasi 
Ram, and to Nanaq Ram, son of 
Narain Das, in which he asked for an 
account of their dealings with the 
partnership business in which he 
claimed a ten sixteenths share mac- 
cordance with the provisions of his 
father's will. He intimated, further, 
that he desired a dissolution of the 
partnership and separated possession 
over his own share in the accumu¬ 
lated assets. He received very guard¬ 
ed replies, drafted and forwarded 
under legal advice The most =igni- 
fi'-ant passage in these replies is to be 
found in the second paragraph of 
that sent in by Ghasi Ram, which is 
to the following effect:—“All the ac¬ 
counts of Lala Faqir Chand were 
settled with Mt. Cnaraeli, natural 
guardian and mother of the said Lala 
Faqir Chand, in the lifetime of Lala 
Narain Das, and she took all the ac¬ 
counts and the partnership was dis¬ 
solved. The whole amount including 
interest etc., which was found due to 
Lala Fajir Chand was deposited 
with La>a Ram Dayal and Sham Lai, 
proprietors of the firm of Chhater 
Mal-Ram Dayal, aid Faqir Chand 
and his mother benefited by the slid 
sum and set up even a separate 


that, besides Nirain Das himself* 
two other trustees, namely, Dwarka 
Das and Damodar Das, haC died 
prior to the institution of the suit. 
The plaint is a lengthy document 
and it do»s not seem to me surprising, 
under the circumstances, that the 
pliintiff should hare spread his net 
wide and appealed to the Court in 
broad terras to give him such relief 
as might be found appropriate, after 
a complete investigation of the facts, 
and against such persons as, upon the 
facts so ascertained, might be ound 
liable. Undoubtedly, the plaint as 
drafted is, first and foremost, a claim 
for dissolution of partnership and 
settlement of accounts between the 
plaintiff and the remaining partners. 
It is equally certain that the liability 
of Ghasi Ram. as trustee under the 
Will of Anandi Lai, is asserted and 
made pare of the cause of action, 
while Makhan Lil is impleaded sole¬ 
ly and entirely by reason of his lia¬ 
bility as a surviving trustee. I am 
further of opinion, though I do not 
regard the point as material, that as 
against the heirs of Narain Das the 
plaint i9 so drafted as to clai n relief 
against the estate of Narain Das, 
both on the ground of partnership in 
the business, and on the ground of 


business with it.” The result was the 
institution, on the 12th of July 1919. 
of the suit with which we are now 
concerned. Lala Faqir Chand, as 
plaintiff, impleads seven persons as 
defendants. The first three are Nanag 
R»m, described in the plaint as al¬ 
leging himself to be the adopted son 
of Lala Narain Das, Mt Pisto widow 
of the said NaViin Das. and Mt. 
Mohan Dei, his daughter, thrse 
three are impleaded as representing 
between them the entire estate of 
Narain Das. The fourth defendant 
is Ghasi Ram, impleaded as a trustee 
tinder the Will of Anandi Lai and 
also as a partner in the firm. The 
DeX Q* W0 defendants are Ram Dayal 
and Sham Lal.impleaded as the >/e facto 
managers of the partnership business, 
and also as persons into whose hands 
assets of that business in which the 
plaintiff olaims a share have actually 
passed- The remaining defendant is 
Lala Makhan Lai, the other surviv¬ 
ing trustee. It is an admitted fact 


that gentlem in’s position as one of 
the trustees The pleadings of the 
first three defendant* raised a ques¬ 
tion which is cer'ainly not bffo-e us 
now in appeal Mt Mohan Dei denied 
the adoption of Nanag Ram and 
apDarently wished to have it put 
in issue at this trial. So far as we 
are now concerned, we take it as 
established, and rot contested by any 
pleadings now before us, that Nanaq 
Ram was validly adopted by Mt. 
Pi to, widow of Narain Das, and that 
he is in fact, as he has asserted him¬ 
self to be throughout this litigation, 
the heir of Narain Das and the re¬ 
presentative of his estate. In his 
written statement, as well as in that 
of Ghasi Ra n, various pleas were 
taken more or less of technical cha¬ 
racter. These defendants were obvi- 
• ously anxious to tie the plaintiff 
down to * suit for dissolution of part¬ 
nership pure and simple, so that the 
suit might fail altogether in the event 
of the Court’s finding that the part- 
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nership had ceased to exist on some 
date in the year 1905. They made it 
a grievance that,if the plaintiff desired 
to enforce any liability against the 
trustees appointed in his father's 
Will,he should not have impleaded the 
heirs of legal representatives of the 
deceased trustees, Damodar Das and 
Dwarka Das. Nanag Ram distinctly 
pleaded that the partnership was 
dissolved hy the agreement.Exhibit 
C of the 2lst of October 1905, insist¬ 
ing on the fact that this agreement 
was entered into, not only with Mt. 
Chameli but with all the tru-tees 
other than Narain Dsa hiraself.He con¬ 
tended that this dissdution of part¬ 
nership was preceded by an honest 
and thorough examination of the ac¬ 
counts aad that the plaintiff was 
given his full share in the partner¬ 
ship asset-. In respect of that share 
it was pleaded that, although the 
original partnership between Anandi 
Lai and Narain Das had undoubtedly 
been entered into on the basis that 
the former held a share of ten-six¬ 
teenths and the latter one of six-six¬ 
teenths only, this arrangement had 
been modified by the execution of the 
two documents, Exhibits A and B of 
the 27th of June 1901 already refer¬ 
red to, in accordance with which the 
shares of tho partners had been fixed 
from that date at one moiety each. 
There was also a plea to the effect 
that the plaintiff had so benefited by 
the settlement embodied in the agree¬ 
ment of the 21st of October 1905, and 
approbated the same since he at¬ 
tained majority, that he was in some 
way estopped from attempting to go 
behind that settlement. The written 
statement of Ghasi Ram follows 
much the same lines. There has been 
some little argument before us as to 
whether Ghasi Ram did or did not 
admit himself to have been at any 
time a partner in the business refer¬ 
red to in the plaint. I do not think 
there can be any real doubt as to the 
position taken up by Ghasi Ram. He 
never admitted having been a 
partner of the plaintiffs at any time, 
his case being that the partnership 
in which the plaintiff was concerned 
came to an end in October 1905. 
But he did admit having become a 
partner in business with the heirs and 


successors of Narain Das from the 
date of that gentleman’s death, and 
I might add that it is obvious that he 
did become a partner under the terms 
of the Will of Narain Das. In one 
particular, the written statement filed 
by Nanag Ram goes beyond that of 
Ghasi Ram. The latter, in my opi¬ 
nion, distinctly pins himself down to 
the plea of a dissolution of partner¬ 
ship effected in the lifetime of Narain 
Das by the execution of the deed, 
Exhibit C. The former, in paragraph 
32 of hi« deftnce, does put forward as 
a sort of alternative pleading the al¬ 
legation that any partnership exist¬ 
ing in the lifetime of Narain Das 
was, in any event, dissolved by that 
gentleman’s death. Of the remain¬ 
ing defendants, Ram Dayal entered 
no appearance. Sham Lai filed a 
brief written statement, in which 
he alleged that he,at any rate, had no 
concern in any business in which 
the plaintiff was ever a partner, that 
the plaint disclosed no cause of ac¬ 
tion as against him, that he had kept 
full accounts of all monies entrusted 
to him for the benefit of the plaintiff, 
and that he was ready at any moment 
to pay into Court any sura of money 
which the Court might direct. I 
think I may fairly add in this connec¬ 
tion that, although Ram Dayal 
entered no formal appearance, there 
area number of plea lings on the 
record which show that he practically 
made common cause with Sham Lai 
and the two fought the case together. 
At one stage of the trial in t’ao Court 
below these defendants offered to pay 
into Court a substantial sum of 
money which they admitted them¬ 
selves to be holding in deposit on the 
plaintiff’s account. At the last 
moment, however, the Counsel re¬ 
presenting these defendants insisted 
that his clients would make no suoh 
payment into Court, unless the plain¬ 
tiff were prepared to accept the same 
as a full and complete discharge of 
their liability towards him. As the 
plaintiff, not unnaturally, declined to 
accept any such crndition, no deposit 
was ever mide.The last defendant, 
Makhan Lai, wa« eventually exempt¬ 
ed by the plaintiff from his claim. 
He went into the witness-box on the 
plaintiff’s behalf and gave evidenoe 
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of considerable i nportance to which 
I ehall have to refer later. There has 
been no little controversy as to the 
credibility of the evidence given by 
Makhan Lai, and it has been suggest¬ 
ed that he has colluded with the 
plaintiff and made statement in the 
latter’s favour, in return for the 
latter’s exempting him from liability 
in respect of any misconduct or 
negligence in the performance of his 
duties as one of the trustees. On this 
point I think I might say at once 
that Makhan Lai, on his showing, 
did so neglect his duties as a trustee 
that it would hare been open to the 
plaintiff, as a matter of law, to hold 
him liable, in the last resort, for any 
loss which the plaintiff might prove 
that he had suffered in consequence 
of such neglect. On the other hand, 
it is obvious enough that Makhan 
Lai, from the plaintiff’s point of view 
is not worth powder and shot. There 
is no reason to doubt that the defen¬ 
dants Nanag Ram, Ghasi Ram, Ram 
Dayal and Shyam Lai are in a posi¬ 
tion between th-m to make good to 
the plaintiff any sura which may be 
found due to him, and the latter had 
no adequate motive for pressing his 
case against Makhan Lai. 

What I have called the technical 
pleas sought to be raised by various 
defendants have no real force. As a 
matter of faot, in the conclusions at 
which I have arrived on the main 
issues of fact and of law, the plain¬ 
tiff has made out his case for relief 
by way of a decree for dissolution of 
partnership and rendition of accounts; 
but in any case I think he was quite 
entitled, in one and the same suit, to 
claim relief either as a partner in a 
subsisting business, or in the al¬ 
ternative as .against trustees who had 
played ducks and drakes with his 
interests during his minority. Nor 
was he bound to implead the legal 
representatives of the deceased 
trustees Damodar Das and Dwarka 
Das. The liability of the trustees 
was joint and several and the 
defendant Nanag Ram being im¬ 
pleaded principally on the allegation 
of a subsisting partnership, although 
his possible liability as an heir in 
possession of the assets of a default¬ 
ing trustee, was also inoluded. The 
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position of the defendants, Ram Daya 
and Sham Lai, was certainly peculiar; 
but it arose naturally and inevitably 
out of the responsibilities which they 
took upon themselves in connection 
with the Will of Narain Das and the 
transactions which followed there¬ 
upon. If the plaintiff succeeds in 
making out his case that there had 
never been any dissolution in law of 
the partnership which subsisted bet¬ 
ween himsel' and Narain Das the posi¬ 
tion of these two defendants seems to 
me clear enough. As executors under 
the Will of Narain Das they virtually 
took over the entire assets of the part¬ 
nership business and made themselves 
responsible for its management. They 
chose to open certain books of account, 
according to which the greater part of 
the business was carried on as a busi¬ 
ness in which the partners were Ghasi 
Ram and the heirs of Narain Das, 
three "ther employees of the firm be¬ 
ing remunerated by way of a percent¬ 
age on the profits earned by particular 
branches of the business. One shop 
was carried on in the building at Agra 
referred to in the exhibits as the kothi 
of Mr. Campbell. This the defendants 
elected to treat as a separate business, 
carried on for the benefit of Faqir 
Chand alone, the capital of which was 
stated to be a specified sum and ear¬ 
marked as the separate property of 
this particular person. The plaintiff, 
however, supposing that he makes 
good his pl«a us to there having been 
no legal dissolution of the partner¬ 
ship, is entitle^ to go behind this arti¬ 
ficial division of the partnership as¬ 
sets and to have all the shops carried 
. on under the management of Ram 
Dayal and Sham Lai, including the 
shop described as that of Chhater MaL 
Anandi Lai in Mr. Campbell’s kothi at 
Agra, treated as branches of one and 
the same partnership business. As 
the de facto managers of this business, 
Ram Dayal and Sham Lai are liable, 
along with Nanag Ram and Ghasi 
Ram, to render to the plaintiff true 
accounts of the same. As to any 
liability which might attach to these 
two defendants in the alternative, that 
is to say, in the event of its being 
found against the plaintiff that the 
previously existing partnership waa 
dissolved, either on the 21st of 
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October 1905 by the execution of the 
document. Exhibit C, or on the '23rd of 
October 1905, at the death of Narain 
Das, this question does not really 
arise in view of the findings I propose 
to record on the main issues in the 
case. I am. however, clearly of opi¬ 
nion that, on any possible view of the 
pleadings, these two defendants were 
admittedly liable to the plaintiff for a 
sum of m mey stated by Sham Lai 
himself in his deposition to be some¬ 
thing between Rs. 47,000 and Rs. 
48,000. This is the first case I have 
ever come across in which two defen¬ 
dants against whom relief was un¬ 
doubtedly sought (at least in the alter¬ 
native) by way of a decree for money, 
who ad nit themselves to be liable to 
the plaintiff for a lar »e sura of mouey, 
have had the entire suit against them 
dismissed merely on the ground that 
they had offered to pay th it money 
into Court, but had eventually declin¬ 
ed to do so except upon a condition 
which it was obviously impossible for 
the plai tiff to accept. 

The caie went to trial in the Court 
below upon a multitude of issues, loose¬ 
ly framed and overlapping one ano¬ 
ther to such an extent that seven out 
of the thirteen issues were finally 
lumped together by the Trial Court 
when it came to write its judgment. 
In substance, the learned Subordinate 
Julge has found that the agreement, 
Exhibit A and Exhibit B of the 27th 
of June 19CI, are proved, so that 
from this d ite Aman li Lai and Nariin 
Das became owners of the partner¬ 
ship business in equal shares He has 
found th it the agreement, Exhibit C, 
of the 2lst of October 1905, was duly 
executed by all the persons who pur¬ 
port tchave executed it, that it is 
binding on the plaintiff, that it oper¬ 
ated as a dissolution of the previously 
existing partnership and as a com¬ 
plete discharge, in favour of Nariin 
Das and his heirs after him, in respect 
of all liabilities in connection with the 
said pirtnership. Curiously enough, 
as it seems to me, this finding ha9 
nevertheless been qualified. The 
learned Subordinate Judge has held 
that the settlement of accounts effect¬ 
ed on the 2 1 st of October 1905 was in¬ 
complete, in that it failed to take into 
account the profits for the last year of 


the partnership. He has held that the 
heirs of Narain Dis (from the use of 
this word in the plural I p esurae that 
he meins defendants Nos. 1, i and 3) 
are liable to render an account to the 
plaintiff from a date somewhat vague¬ 
ly specified in the decree up to either 
the 2lst or the 2 3rd of October 1905, 
the period indicated being appirently 
the last of the partnership. The Trial 
Court has further found, in the alter¬ 
native, that if the previously subsist¬ 
ing partnership was not di -solved on 
the 21st of O-tobor 1905 it cime to an 
end frwo days liter (October 23rd 1905), 
on the death of Nari in Das, by opera¬ 
tion of the principle of law embodied 
in S. 253, clause (10), of the Indian 
Contract Act, IX of 1872. He has 
held that all the defendants, other 
than the heirs of Narain Das, are ex¬ 
empt from liability so far a< this suit 
is concerned, because the suit could 
only be treated as one for dissolution 
of partnership and rendition of ac¬ 
counts, and could succeed, if at all, on 
that basis alone. Against the decree 
framed in accordance with th*se find¬ 
ings the plainti T has filed First Ap¬ 
peal No. 239 of 192 >. The memorandum 
of appeal is unnecessarily prolix and 
argument itive. Some of the para¬ 
graphs are merely pleas, to the effect 
that the conclusions arrived at by the 
Court below are wrong. A number of 
others are directed against details in 
the procedure followed in the Trial 
Court: none of these seemed to me of 
any particular consequence, or to be 
seriously pressed upon us in the course 
of argument A large number of 
pleas, argumentative in form, attack 
the finding of the Trill Court as to the 
execu ion of the deed, Exhibit C, of 
the 2lst of Octobsr 1905 by the trus¬ 
tees other than Narain Das and Ghasi 
Ram. and as to its validity against the 
plaintiff, either >y reason of its exe¬ 
cution by Mt. Chameli, or in the 
event of its execution by the whole 
body of trustees being proved Along 
with this question it will be necessary 
to take the question whether the two 
unregistered deeds, Exhibits A and B, 
of the 27th of June 1901. are genuine 
and valid. For one thing, the settle; 
ment of the 21st of October 1905 
avowedly proceeds upon the basi9 that 
Anandi Lai and Narain Das were 
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partners in equal shares on the date 
of Anandi Lai’s death ; it being ad¬ 
mitted that the partnership was con¬ 
stituted on the basis that Anandi Lai 
held a ten-sixteenths and Narain Das 
a six sixteenths share, the agreement 
of the 21st of October 1905 fails, in¬ 
dependently of any other considera¬ 
tions unless the contesting defendants 
can prove affirmatively that Anandi 
Lai had agreed before his death to an 
arrangement which reduced his share 
in the divisible profits to half. More¬ 
over, it so happens that a signature 
purporting to be that of the trustee 
Damodar Das who is a brother of 
Mt. Chameli, the widow of Anandi 
Lai, appeals as an attesting witness 
both to Exhibit A (Anandi Lai’s ag¬ 
reement of the 27th of June 1901) and 
as an executant of Exhibit C (the ag¬ 
reement of the 21st October 1905). 
It was a matter of particular import¬ 
ance for the defendants to prove that 
Daipodar Das had signed both these 
documents, and the result is that a 
mass of evidence has been produced 


on this point which must, in ray opi¬ 
nion, either be accepted as proving the 
signature of Damodar Das to both 
documents, or must t>e held insuffi¬ 
cient to prove his signature to either. 
Of the remaining pleas in the plaint¬ 
iff’s memorandum of appeal there are 
only two which seem to require notice. 
One is against the Trial Court’s find¬ 
ing by which Ghaai Ram is exempted 
from all liability to render accounts 
and awarded His full costs, the other 
relates to the entire dismissal of the 
suit as against the defendants Ram 
Dayal and Sham Lai. We have also 
before us a petition of objections by 
the defendant-respondent, Sham Lai, 
to the effect that the Trial Court 
ought to have awarded him his costs, 
finally, a separate appeal, First Ap- 
peal No, 347 of 1921, has been filed by 
the defendant, Nanag Ram. This de¬ 
fendant, not unnaturally as it seems 
to me, contends that the Court below, 

/v own . findings was clearly 
mistaken in paRsing any decree 

whatever against him. If the agree- 
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in respect of the partnership accounts 
other than the liability stated in the 
agreement itself. It has been con¬ 
ceded before us in argument that, if 
this Court on the plaintiff’s appeal, 
arrives at the conclusion, either that 
the deed. Exhibit C, is not proved to 
have been executed by all the trustees 
under the Will of Anandi Lai, or that 
this document even if so executed is 
not binding on the plaintiff, or does 
not operate as a full discharge in 
favour of Narain Das, then there is 
nothing in this appeal which can be 
pressed. 

I now take up the two main issues 
of fact in the case, which (for reasons 
already stated) I think must be con¬ 
sidered together. 

Is it proved that Anandi Lai exe¬ 
cuted the agreement, Exhibit A, of 
June 27th, 1901? 

Is it proved that Makhan Lai, 
Damodar Das and Dwarka Das, that 
is to say, the trustees other than 
Narain Das and Ghasi Ram, executed 
the agreement, Exhibit C, of October 
21st 1905 ? 

I have come to the conclusion that 
the finding on both these issues must 
be in the negative, and that it is, 
therefore, unnecessary to consider the 
further questions of law which could 
only arise in the event of an affirma¬ 
tive finding on the question of exe¬ 
cution. 

(The judgment then discussed the 
evidence relevant to the issues and 
while coming to the question of 
registration continued as follows:—] 

While I am on this question of 
registration, there is a point of law 
on which it is perhaps expedient that 
I should express an opinion, namely,, 
the effect of the non-registration of 
this document on behalf of four of the 
executants, Makhan Lai, Damodar 
Das, Ghasi Ram and Dwarka Das. It 
is not a question whether tne partner¬ 
ship business purporting to be there¬ 
by dissolved did, or did not, in the 
month of October 1905, possess 
immoveable property of the value of 
Rs. 100, and upwards. The doouraent 
itself avoids making any statement 
on the subject, taking refuge in an 
‘ etcetra ’’, just where one would have 
expected a referenoe to suoh immove¬ 
able property. When, however, the 
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executants come to specify what is 
being done about the sum of Rs. 52,939 
which represents the share of Faqir 
Chand in the partnership assets, it 
does distinctly state that Rs. 6,500 of 
the above are written off in considera¬ 
tion of the transfer by Narain Das 
of his moiety share “ in godown 
No. 1564 in the kothi of Mr. Camp¬ 
bell. Belanganj, Agra. ” In my 
opinion this provision does make the 
document in question an instrument 
which acknowledges the receipt of 
payment of consideration on account 
of the assignment of extinction of a 
right, title or interest in immoveable 
property of the value of more than 
Rs. 100, within the meaning of these 
words as they appear in section 17 (1) 
of the Indian Registration Act. XVI 
of 1908. Apart, therefore, from other 
considerations, the non-registration of 
this document makes it inoperative in 
so far as it purports to affect those of 
the executants in respect of whom it 
was never registered. 

Returning from this digression to 
the question of the execution of the 
document, there is one last argument 
from probability which I ought per¬ 
haps to notice before recording my 
conclusion. It has been strongly 
pressed upon us on behalf of the res¬ 
pondents that the arrangements made 
in th s document were in fact acted 
upon from the date of its execution, 
and must have been so acted upon to 
the knowledge of the trustees under 
the Will of Anandi Lai, and more 
particularly of Makhan Lai and 
Damodar Das. The suggestion is, 
that these two men at any rate, if 
they had not actually joined in the 
execution of Exhibit C at the time, 
must have seen from the way in 
which the business was being carried 
on that a dissolution of the partner¬ 
ship had actually taken place, must 
have been put upon enquiry and must, 
therefore, have come to know of the 
existence of Exhibit C and have 
denounced it as a forgery long before 
the institution of the present suit. 
This argument sounds plausible and 
is not without real force, though I 
very much doubt whether a mere 
argument from probability could, 
under the circumstances of this case, 
be used to supplement the failure of 


the defendants to prove the execution 
of the document by the best available 
evidence. I have come to the con¬ 
clusion however that the whole force 
of the argument is gravely discounted 
wnen we come to consider the evi¬ 
dence given by the defendants. Ghasi 
Ram and Sham Lai, at to what was 
actually done after the death of 
Narain Das. Under the terms of that 
gentleman’s Will the whole manage¬ 
ment of what had previously been the 
partnership business passed into the 
hands of Ram Dayal, Sham Lai and 
Ghasi Ram, the two first named being 
the responsible managers. There had 
previously been one of the shops 
bel >nging to the partnership firm 
carriod on in the building in Mr. 
Campbell’s kothi, and this was treated 
as the head-otfice of the firm. After 
the death of Narain Das this head- 
otfice was removed to another loca¬ 
tion in the City of Agra. I am by no 
means clear on the evidence whether 
there was any real interval between 
this removal of the head-otfice and 
what the defendants call the re-start¬ 
ing of the new shop in the very same 
building, for the sole and separate 
benefit of the minor Faqir Chand. 
In any case, the interval was one of 
a few months only. A trustee of the 
minor, who was not scrupulously in¬ 
teresting himself in the discharge of 
his duties, would only see, at most, 
that there had been a change in the 
disposition or arrangement of the 
shops belonging to the partnership; 
but that (it may be after some brief 
interval) a shop of the same descrip¬ 
tion as had existed previously was 
being carried on in the same locality, 
by the same persons who were the 
<!e facto managers of the entire 
partnership business. I do not con¬ 
sider that anything happened which 
was likely, on the face of it, to arouse 
the suspicions of Makhan Lai or 
Damodar Das and to put them upon 
enquiry. A careful examination of 
the partnership accounts and of the 
accounts maintains! by Sham Lai 
and Ram Dayal in respect of the shop 
in Mr. Campbell’s kothi might no 
doubt have suggested the necessity 
for enquiry in the interests of the 
minor; but I find nothing incredible 
in the evidence given by Makhan L»1 
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as to his failure to make such an 
enquiry or seriously improbable in the 
suggestion that Damodar Das was 
enqally negligent. So long as Mt. 
Chameli and her minor son were be ; ng 
kept in reasonable comfort, and so 
long as such matters as the marriage 
of the minor were properly arranged 
for in due course and the necessary 
funds supplied by Sham Lai and Ram 
Daya), Ml. Chameli was not likely to 
make any complaint, or to appeal to 
the executors of her husband’s Will 
to look into the condition of the 
partnership accounts. I am of 
opinion, therefore, that no valid in¬ 
ference in favour of the defendants 
can be drawn from the fact that 
neither Makhal Lai nor Damodar Das 
ever denounced this document, exhibit 
C, as a forgery at any time prior to 
the institution of the present suit. 

My finding, therefore, on the issue 
now under consideration is that it is 
not prove! that Anandi Lai executed 
the agreement, Exhibit A, of the 27th 
of June 1901; and it is not prove! 
that Makhan Lai, Damodar Das and 
Dwarka Das executed the agreement, 
Exhibit C. of October the 21st 1905. 

I now pass on to consider two ques¬ 
tions of law whioh are not concluded 
by the findings of fact hitherto 
recorded. 


The first of these is, whether th 
previously subsisting partnership wa 
dissolved by th« death of Narain Da 
on the 23rd of October 1903. The la- 
on the subject is contained in S. 

(10) of the Indian Contract Act, 
of 1872. The law itself is simpl 
enough: whether the partnership b 
regarded as one entered into for tb 
term of the minority of Faqir Cham 
or whether it be not so regarded, tb 
death of Narain Das dissolved th 
Partnership *• in the absence of an 
oontract to tho contrary. ” I n 
country where the terras of a partnei 
ship are usually embodied in a regula 
nstrument suoh a pro/vision is nc 
of application. In ' " h j 
Partnerships amongst men 
bars of one and the same family ar 

/ f 00mm ? 1Q ly entered into- withou 

the oasTno 0rs bip deed, and ? 

was ever before U * no 8Uoh <*ee 

Lla and d 5rri JiPasbetWeen Anan< 
ana Narain Das. As betwe 


Anandilal and Narain Das the question 
we have to consider is whether a 
stipulation that this partnership 
would not be dissolved by the death 
of either or both of the partners, but 
would continue on the lines of a joint 
family business, at least until Faqir 
Chand exercised an option one way or 
tbe other on attaining his majority, 
can be fairly inferred from the establi¬ 
shed facts and the circumstances of 
the case generally The Courts in 
this country have frequently held 
that in the case of a partnership 
between members of a joint undivid¬ 
ed Hindu family, a stipulation that 
the partnership will not be dissolved 
by the death of any one partner is 
ordinarily to be inferred. The only 
case to which we were referred in 
argument, of which the facts present 
any real analogy to those now before 
us, is that of Muhammad Kamil v. 
Haji tiedayalulla (1). On the prin¬ 
ciples there laid down the partner¬ 
ship between Anandi Lai and 
Narain Das would ordinarily have 
been dissolved by the death of Anandi 
Lai; that, it seems to me, we are on 
absolutely firm ground in holding that 
that partnership was not then dissol¬ 
ved by reason of a contract to the con¬ 
trary, perfectly understood by both 
the parties and assented to by Narain 
Das when he signed the will of 
Anandi Lai as an attesting witness. 
In the course of argument before us, 
as the importance of this point 
became obvious, the learned Counsel 
who was arguing the case for the 
respondents contended, or at least 
suggested, that we ought to hold that 
the original partnership of Anandi 
Lai and Narain Das was dissolved by 
the death of the former and that we 
are dealing with a new partnership 
entered into by Narain Das on the 
one hand and his minor nephew Faqir- 
Ohand (as represented by the trustees 
or executors named in the Will of 
Anandi Lai) <5n the other. There is 
not a trace of any such contention to 
be found in the pleadings of the 
defendants, or in any part of the 
record as it stood up to the conclusion 

^1) 1922 Cal. 122—48 Cal. 9U6— 
33 C. L. J. 411—26 C. W. N. 463— 
64 I. C. 861. 
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of the trial in the Court below. Even 
if the defendants had raised the point, 
I think it must have been decided 
against them. I have already recorded 
my opinion that when Narain Das 
signed the Will of Anandi Lai as an 
attesting witness, he did so with a 
full knowledge of its contents and he 
intended by his signature to certify 
both his knowledge of the contents 
and his acceptance of the trusteeship. 
I am satisfied, therefore, that Anandi 
Lai and Narain Das agreed amongst 
themselves that their partnership 
would not be dissolved by the death of 
the former (an event which wasclearly 
anticipated as inevitable before long), 
but should continue as a partnership 
between Narain Das and the minor 
Faqir Chand. I am not prepared to 
say that it seems to be equally obvious 
that it was part of the agreement that 
neither upon the death of Narain Das 
should the partnership be dissolved ; 
but there are two or three considera¬ 
tions which strike me as weighty, and 
indeed decisive, (a) The partnership 
between Anandi Lai and Narain Das 
was not precisely a partnership bet- 
we* n members of a joint undivided 
Hindu family. The two brothers had 
separated after their father’s death 
and they certainly did not re-unite 
for all purposes. Each of them obvi¬ 
ously regarded his interest in the 
partnership business as his own 
separate property, over which he 
retained full powers of testamentary 
disposal and which would descend, in 
the absence of such disposal, to his 
own heirs, instead of devolving upon 
the other by right of survivorship. 
The fact remains, however, that it was 
a partnership between two brothers, 
and there is nothing surprising or 
abnormal in the suggestion that the 
partners, as between themselves, re¬ 
garded it as subject to the ordinary 
incidents of a joint family partnership, 
i.e., as an arrangement which would 
continue between their *heirs after 
them until formally dissolved at the 
instance of one or other member of the 
partner?hip. (b) It seems to me that 
it would be altogether anomalous to 
hold that A and B entered into a 
contract of partnership which would 
not be dissolved upon the death of A, 
but would be dissolved upon the death 


of B. (c) I am further greatly im¬ 
pressed with the conduct of Narain 
Das on the 21st of October 1905. It 
seems to me a matter of clear inference 
from his conduct on that date that 
Narain Das himself did not regard the 
partnership as one which would be 
automatically dissolved by his own 
death. He drew up the three docu¬ 
ments Exhibits C, E and B’ in immi¬ 
nent expectation of death, and he 
actually died within a few hours of 
their presentation to the Registration 
Officer. It would have been easy for 
him to draw up a Will based upon 
the assertion that the partnership 
would be automatically dissolved by 
his own death and making suitable 
provision for that contingency. The 
force of this argument is no doubt 
somewhat weakened by my finding 
against the genuineness of Exhibit C; 
but the Will of Narain Das itself 
proceeds upon the assumption of a 
partnership already dissolved by 
previous arrangement. It seems to 
me a matter for fair inference that 
Narain Das himself did not regard the 
partnership as one which would be 
automatically dissolved by his death. 

For these reasons I am of opinion 
that a contract to the contrary, within 
the meaning of that expression in 
S. 253 (10) of the Indian Contract Act, 
may fairly be inferred from the 
established facts of the present case 
and that the partnership did i ot come 
to an end under the provisions of 
clause (10) of that section when 
Narain Das breathed his last. 

The next question of law is as to 
the alleged ratification by the plaintiff 
of the agreement of October the 21st 
1905 after he attained majority. The 
learned Sub-ordinate I'udge framed an 
issue on this point, but he has not 
really decided it. He takes note of 
the fact that the plaintiff had actually 
been maintained during his minority, 
all the expenses, of his marriage met, 
and so forth, out^ of funds in the hands 
of the defendants, Ram Dayaland 
Sham Lai. which they purport to pro¬ 
vide from the profiis of a shop, which 
they were carrying on as the separate 
business of the minor plaintiff. H e 
does not. appear to me, however, to 
have recorded any definite finding as 
to whether this circumstance, or anf 
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aotion taken by the plaintiff after he 
attained majority, would serve to 
estop the latter from claiming any of 
the reliefs sought in the present suit. 
On the findings at which I have 
arrived the plaintiff is obviously en¬ 
titled to treat the business carried on 
by Ram Dayal and Sham Lai at the 
shop in Mr. Campbell's kothi as part 
and parcel of partnership business, 
and the fact that money derived from 
the profits of that shop was applied 
for his benefit during his minority in 
no way affects the present suit, except 
in so far as the defendants may claim 
credit for the said expenditure upon 
& fair settlement of accounts. The 
action taken by the plaintiff since he 
attained majority, which has been 
suggested as amounting to a ratifica¬ 
tion of the agreement of October, the 
21st 1905, cannot possibly have any 
suoh effect. It appears chat Ram 
Dayal and Sham Lai had invested a 
portion of the funds which they held 
to the credit of the plaintiff by lending 
the money out on mortgage. They 
had brought a suit upon the mortgage 
and obtained a decree. When the 
plaintiff attained majority he adapted 
this transaction to the extent of 
executing the decree and obtaining 
payment. He was obviously entitled 
to do this without prejudice to any 
claim which he might have against 
Ram Dayal and Sham Lai or against 
any other of the defendants, for money 
due to him upon a complete settlement 
of accounts. Indeed, the proceedings 
in execution of the decree could 
scarcely have been continued after 
Faqir Chand attained majority by any 
one but Faqir Chand himself, and the 
money would have been lost alto¬ 
gether if the plaintiff had not taken 
action. The money thus realised by 
him will have to be taken into account 
upon a final 'settlement between the 
parties, but there is nothing about the 
oonduct in this matter to 

debar him from maintaining the pre¬ 
sent suit. 

(c) Where a minor on attaining 
majority adopts a suit instituted by 
bis defacto trustees to recover the 

^ the extent of 

Uvmllf 8 K - h ® d J ecree and obtaining 
to condu °t does not amount 

|to ratification and there is nothing to 
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debar his claim that he may have 
against the trustee. 

From the findings which have now 
been recorded it is obvious that the 
appeal of Nanag Ram, First Appeal 
No. 347 of l'-*21, must fail and there is 
nothing for us to do but to dismiss the 
same with costs, including fees on the 
higher scale. Similarly, the cross¬ 
objections taken by the respondent 
Sham Lai in First Appeal No. 239 of 
1920 also fail and must be dismissed 
with costs. 

The form of decree which requires 
to be substituted for the very inade¬ 
quate decree passed in favour of the 
plaintiff by the Trial Court requires 
careful and detailed consideration. 
To begin with, the plaintiff has sub¬ 
stantially succeeded in his appeal 
and, whatever else may happen ; he 
is entitled to the costs of this appeal, 
including fees on the higher scale. 
I would award him tnese costs jointly 
and severally against the defendants- 
respondents Nanag Ram, Ghasi Ram, 
Ram Dial and Sham Lai. 

Secondly, the plaintiff is clearly 
entitled to a preliminary decree for 
dissolution of partnership and settle¬ 
ment of accounts as against the same 
four defendants. Strictly speaking» 
the decree for dissolution of partner- 
ship must be against Nanag Ram and 
Ghasi Ram alone ; but I would inolude 
the defendants, Ram Dayal and Sham 
Lai, in the decree for rendition of 
accounts, on the ground that they are 
the de facto managers of the partner¬ 
ship business. 

The account must begin with an 
ascertainment of the capital to the 
credit of Anandi Lai on the date of 
that gentleman's death. I do not 
think that the defendants, or any of 
them, should be held to be bound by 
the reoital in the Will of Anandi Lai 
by whioh this capital is stated at 
Rs. 58,000. There is force in the con¬ 
tention raised by Ghasi Ram that this 
is no more than a rough estimate on 
Anandi Lai’s part, anH that it includes 
profits which Anandi Lai expected 
to make by the end of the year then 
current. The accounts will have to 
be examined up to the date of Anandi 
Lai’s death and, amongst other 
things, the defendants should be per¬ 
mitted to prove, if they are able to do 
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so, that Anandi Lai in his life-time 
gave directions for a sum of Rs. 5,000 
to be contributed out of his share of 
partnership capital towards the cons¬ 
truction of a dharamsala. The alle¬ 
ged agreement by which a further 
sum of Rs. 4,000 was to be contributed 
in equal shares by the two members 
of the partnership, to provide for the 
maintenance and expenses of the 
dharamsala must also be gone into. 
From the date of Anandi Lai’s death, 
after the amount due to him as his 
share of partnership capital on that 
date has been ascertained, the ac¬ 
counts of all the shops carried on as 
part of the partnership business must 
be gone into, and the annual profits di¬ 
vided in the proportion of five-eighths 
assigned to the plaintiff and three- 
eighths to the defendants. The Court 
need not concern itself with the ap- 
oortionment of this share of three- 
eigths as amongst the defendants, 
unless this point is expressly raised 
by the defendants, Nanag Ram and 
Ghasi Ram. If it should be so raised, 
I think our decree must leave it open 
to the Court below to exercise its dis¬ 
cretion in the matter. In this settle¬ 
ment of accounts the profits of the shop 
carried on by Ram Dayal and Sham 
Lai in the building known as Mr. 
Campbell's kothi must be treated as 
part and parcel of the partnership 
profits and divided between the par¬ 
ties in the ratio already stated. 

The defendants will be entitled to 
debit against the plaintiff, from year 
to year all money expended on his 
behalf, or for his benefit or for that 
of his mother, provided the expendi¬ 
ture be such as is warranted by the 
terms of Anandi Lai’s Will. The mo- 
nay actually realised by the plaintiff’s 
since he attained majority under the 
mortgage-decree already referred to 
must be brought into account as part 
payment of the amount due to him. 
I find it a little difficult to decide as 
to the proper directions to be given 
regarding certain items of immove¬ 
able property, referred to in detail in 
Recourse of the cross-examination 
oi Ghasi Ram, which the plaintiff al¬ 
lies to have been acquired out of 
partnership funds. I think our decree 
^ust leave it open to the plaintiff to 
ra ;ce this question and to the l^ourt 


below to adjudicate upon it in such 
manner as it may determine to be 
just after the facts have been fully 
gone into. 

Any money found due to the plain¬ 
tiff must be recoverable, in the first 
itstance, out of the assets of the 
partnership business in the hands of 
the various defendants. I am not 
sure that we are called upon to pro¬ 
vide for the contingency of suoh as¬ 
sets being found insufficient to meet 
the plaintff’s claim. In case of such 
insufficiency Ghasi Ram, as a de¬ 
faulting trustee, would certainly be 
liable to make it good. Nanag Ram, 
as the heir of another trustee, would 
also be liable to the extent of any 
monies which might have passed into 
his hands by reason of any breach of 
duty on his father’s part. Ram Dayal 
and Sham Lai would not, I think, be 
liable, except to the extent of partner¬ 
ship funds in their hands. 

In this connection, however, I 
think there is one point of consider¬ 
able practical importance to be dealt 
with at once. On the admission of 
Sham Lai himself, these two uefen- 
dants are in possession of a sum of 
from Rs. 47,003 to Rs. 48,000 which 
is due to the plaintiff and which they 
held to his credit. They represent it as 
coming out of the accumulated profits 
of the shop which they carried on for 
the benefit of the plaintiff in Mr. 
Campbell’s kothi at Agra ; on our find¬ 
ings the money represents simply a 
portion of what is due to the plaintiff 
on a fair division of partnership as¬ 
sets. It is admittedly in the hands 
of these two defendants and I can see 
no reason why they should not be 
made to hand it over at once. Some 
time must yet pass before a final de¬ 
cree can be worked out on the basis of 
the decision at which we have arrived. 
It would be clearly unfair to the 
plaintiff that he should be left in diffi¬ 
culties for ready money while this 
large sum was lying to his credit in 
the hands of the two defendants. I 
think, therefore, that we ought to in¬ 
clude in our decree a direction requi¬ 
ring them to fulfill their own under¬ 
taking by paying the money into 
Court within a period to be limited 
by the decree ; the said money to be 
taken into account hereafter in the 
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fi.al decree, in partial discharge of 
the plaintiff’s claim and in liquidation 
of any sum which may be found due 
to the plaintiff from these particular 

defendants. , . 

Walsh, J— I have read my brother s 

judgment, and agree. There seems 
to me to be a great deal in the learn¬ 
ed Subordinate Judge’s interlocutory 
proceedings in the case, and in his fi¬ 
nal judgment, which is open to criti¬ 
cism. Once the conclusion is reach¬ 
ed that the re-distribution of shares in 
the partnership sought to be effected 
by the deed of June 1901 was not exe¬ 
cuted by Anandi Lai, it stands as a 
piece of sheer robbery of the minor by 
Narain Das, of which his trusted 
karin'ia must have been cognisant, and 
colours the whole of the subsequent 
proceedings. For example, a point to 
which my brother has not referred, 
the assignment to the minor as part 
of his share, of the half kothi, for 
Rs. 6,500, the amount originally paid 
for the whole, and that without any 
pretence at a valuation, was a tran¬ 
saction which could not possibly 
stand in any view of the case, and 
was plainly a fraud upon the infant. 

Subsequently to the death of Na- 
rain, the defendant, Ghasi, was the 
moving spirit in the business, and he 
has been throughout this suit the pil¬ 
lar of the defence. It is sufficient to 
say that, in my opinion, he was a 
witness unworthy of credit, and is 
contradicted by most of the other wit¬ 
nesses, against many of whom no- 
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was not binding on the minor whose 
consent could only be lawfully given 
by them. 

By the Court.—(1) First ^ Appeal 
No. H47 of 1921 is dismissed with oosts, 
including fees on the higher scale. 

(2) In First Appeal No. 239 of 1920 
we set aside the decree of the Court 
below, and in lieu thereof we decree 
the plaintiff’s claim as follows. 

(а) We grant him a preliminary 
deoree for dissolution of partnership 
and rendition of accounts as against 
the defendants, Nanag Ram, Gha- 
sirara. Ram Dayal and Sham Lai. 

(б) There will be an ascertainment 
of the capitals representing Anandi 
Lai’s share in the partnership busi¬ 
ness on the date of that gentleman’s 
death, subject to the directions given 
in the earlier part of the judgment of 
this Court. 

(c) Thereafter, an account will be 
taken of the net profits which accrued 
year by year on eaoh of the shops 
constituting the partnership busines* 
including the seven shops referred to 
in the Will of Narain Das and the 
shop started by the defendants, Ram 
Dayal and Sham Lai, (ostensibly* as a 
separate business for the benefit of 
the plaintiff alone) in the building 
known as Mr. Campbell’s kothi in the 
City of Agra : in the profits thus ascer¬ 
tained the plaintiff’s share will be 
ten-sixteenths and that of the defen¬ 
dants six-sixteenths. The Court will 
have discretion to apportion the 
shares of the defendants amongst 


thing can be suggested. He appears 
to have failed to grasp the essential 
difference between his duty as a trus 
tee, and his interest as a partner, or 
if he realised it to have deliberately 
neglected the one for the benefit of 
the other, and then to have resorted 
to a method of defending his conduct, 
whioh is, unfortunately, only too 
common in these courts namely, that 
of setting up in Court the supposed 
consent of an ignorant and helpless 
mother to the abandonment of the le¬ 
gal rights of her still more helpless 
child. I am satisfied that even if the 
dooument had been satisfactorily es¬ 
tablished in faot by proof, the alleged 
dissolution was a sham, not under¬ 
stood by the trustees, except those 

who were to profit by it. and that it 


themselves if they move it to do so. 

((/) The Court will enquire whe¬ 
ther any immoveable property now 
belongs to the partnership firm, or 
has been acquired out of partnership 
funds, and will pass such orders re¬ 
garding the same as appear just. 

(t?) The defendants will be entitled 
to oharge against the plaintiff all 
money expended on his behalf, or for 
his benefit or for that of his mother, 
provided the expenditure be such as 
is warranted by the terms of Anandi 
Lai’s Will. They will also be allowed 
oredit for the money realised by the 
plaintiff on the mortgage deoree re¬ 
ferred to in the earlier part of this 
judgment. 

Cf) Any money found due to the 
plaintiff will be recoverable, in the 
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first instance, out of the assets of the 
partnership business in the hands of 
the defendants, Nanag Ram, Ghasi 
Ram, Ram Dayal and Sham Lai. In 
the event of the entire amount not 
being realised, the balance will be 
recoverable from Ghasi Ram person¬ 
ally and from Nanag Ram to the ex¬ 
tent of any money which the Court 
may find to have passed into his 
hands by reason of any breach on the 
part of Narain Das of his duties as a 
trustee and executor under the Will 
•f Anandi Lai. 

3. The defendants, Ram Dayal and 
Sham Lai, will pay into Court within 
two months from the date of this de¬ 
cree, the sum of Rs. 47,500 to the cre¬ 
dit of the plaintiff, who will be per¬ 
mitted to withdraw the same uncon¬ 
ditionally. The defendants will be 
allowed credit for this payment 
against any sum found due to the 
plaintiff on the final settlement of ac¬ 
counts. 

4. The suit as against the defen¬ 
dants, Mt , Pisto, Alt. Mohan Dei and 
Makhan Lai, will stand dismissed, 
but tnese defendants will bear their 
own costs. 

5. The plaintiff will get his costs 
of this appeal against the defendants, 
Nanag Ram, Ghasi Ram, Ram Dayal 
and Sham Lai jointly and severally 
including fees of the higher scale. 
The Court below will pass suitable 
orders respecting all costs in that 
Court when it comes to pass its final 
decree. 

6. The cross-objections of the de¬ 
fendant, Sham Lai, are dismissed 
with costs including fees on the high¬ 
er scale. 

Appeal allowed ; 

Cross-objections dismissed. 
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Walsh and Ryves, JJ. 

Bindhiachal Bai and another - De¬ 
fendants— Appellan ts. 

v. 

Sita Bam Misir and another Plain- 
tills— Respondent.-. 

• S. A. No. 742 of 1922. Decided on 13th 
March 1923, from the decree of D. J. 
Gbazipur D/-13th March 1922. 

« C. P. Code, 0. SJ n. 6- Order passed on op- 
plie utton under, is n> t one in execution and 
■d-vulorem court Jet is to be charged on appeal 
from such order. 
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Where the final decree contained no provi¬ 
sion for payment of the balance and forth# 
recovery of inch balance from the debtor and 
the mortgagee was driven to make an applioa. 
tion under 0. 34, R. 6. 

Held that the application under 0. 34 R, g 
was in substance an application for a personal 
decree of the balance ascertained as a result 
of Ihe realisation by the sale. Appeal from an 
order passed in that application is a regular 
appeal and ad-valoretr. court fee must be paid, 

fP. 293 0.1J 

M. L. Agarwala— for Appellants. 

U. S. Bajpai—iox Respondents. 

Office Report.—The case out of 
which this appeal has arisen was not 
at all concerned with execution pro¬ 
ceedings but with an application under 
O. 34, R. 6 of the Code of Civil Proce¬ 
dure praying for a simple money-dec¬ 
ree for Rs. 874-10-5 in favour of the 
petitioners, Sita Ram Misir and Raj 
Ballan Misir. The Trial Court having 
allowed the petition ordered the decree 
to be prepared as prayed. Bindhia¬ 
chal Rai and Mahendra Rai, opposite 
parties, then went in appeal to the 
lower Appellate Court but that Court, 
too, upholding the decree of the First 
Court dismissed the appeal. There¬ 
upon the same gentlemen preferred 
this second appeal valuing it at Rs.874- 
10-5 but paying Court-fee of Rs. 2 
only treating it as an execution se¬ 
cond appeal. The facts given above 
clearly show that it cannot be treated 
as an execution second appeal but a9 
a regular second appeal and Court- 
fee payable should be ad valorem on 
the amount claimed, Rs. 874-10-5, 
which comes to Rs. 66. In both the 
Appellate Courts, therefore, the Court- 
fee payable was Rs. 132 but annas 
eight having been paid in lower 
Appellate Court and Rs. 2 here, in all 
Rs. 2-8-0, there is a deficiency ef 
Re. 129 8-0 payable by appellants for 
this and for the lower Appellate 
Court. 

Referring Order. 

Ryves, J.—After the appeal was 
filed a note was made by the Taxing 
Officer of the Court that there was 
a deficiency in the Court-fees payable 
both in the lower Appellate Court 
and in this Court. This note was 
shown to the learned Counsel for 
the appellants and signed by him 
on the 13th of December 1922. The 
deficiency in the Court-fees payable 
to this Court was made good but on 
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the matter being laid before Mr. Jus¬ 
tice Daniels on the 10th of January 
1923 the learned Counsel for the ap¬ 
pellant stated that he would contest 
the alleged deficiency in the Court- 
fees paid in the lower Court at the 
hearing of the appeal. It seems to 
me that under rule 10 of the Rules of 
this Court of 18th January 1898 it is 
not open now to the learned Counsel 
to dispute the accuracy of the Taxing 
Officer’s report. This matter seems 
to me of importance and as far as I 
know, has not been previously decided. 
I think it is of sufficient importance 
to lay before a Benoh of two Judges. 
I direct accordingly. 

Judgment—We think that, having 
regard to the fact that the final decree 
of November 1915 contained no pro¬ 
vision for payment of the balance and 
for the reoovery of such balance from 
the debtor the mortgagee was driven 
to make an application under 0. 34 
R. 6. The position, no doubt, was a 
difficult one but we think that we 
ought to look at the substance, and 
Ian application under 0. 34 r. 6, was 
jin substanoe an application for a per¬ 
sonal deoree of the balance which had 
been ascertained as a result of the 
jrealisation by the sale. That amount 
■could not be finally ascertained until 
the sale had been confirmed. The 
view that the Court below took on 
the matter of limitation, therefore, 
was right and the view that 
our Stamp Reporter took that this 
was a regular appeal was also right. 
The appeal is dismissed with costs in¬ 
cluding in this Court fees on the 
higher soale. 

We exempt the respondent from 
any liability under whioh he may 
otherwise be for payment of the defi- 
cienpy in the Court below. 

The Court below must do its best 
lo recover the deficiency from the 
appellant. 

Appeal dismissed. 
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Gokul Prasad, J. 

Chhajju and another — Plaintiffs- 
Appellants. 

v. 

Jhabba and others — Defendants— 
Respondents. 

S. A.. No. 200 of 1922, Decided on 9th 
May 1923, from the decree of Addl 
J. Moradabad, D/-8th November 1921 

Agra Tenancy Act (II of 1901) S, OS —.Vfua/i 
dors and sub-tenants. 

In a suit by plaintiffs muafldars for ejectment 
the defendants pleaded acquisition of oceupanoy 
rights. It was found that defendants never 
paid any rent to plaintiffs, nor did they ever 
assert their title to the land to the knowledge 
of plaintiffs. 

Held that the defendants were sub-tenanl 
and liable to be ejected. (P 294 C 2] 

K. C. Mital —for Appellants. 

M. L. Agarwala —for Respondents. 

Judgment.—This is a plaintiff’s 
appeal arising out of a suit for eject¬ 
ment. The plaintiffs who are mnafi- 
dars sued under S. 63 for the ejeotment 
of the defendants as their tenants. 
The first written statement filed by 
the defendants was to the effect that 
the defendants had been in possession 
for more than 12 years and as the 
plaintiffs were muafidars the defen¬ 
dants had acquired occupancy rights 
and were occupancy tenants, this 
was on the 6th of January 1921. A 
supplementary written statement was 
filed on the 1st of April 1921 in whioh 
the defendants pleaded that t|iey were 
zemindars and as the plaintiffs were 
muafidars they ought to have proceed¬ 
ed under S. 79 of Act No. 11 of 1901 
and having failed to take any such 
steps for 14 years the suit was liable 
to dismissal. They further contended 
that the relationship of landlord and 
tenant did not subsist between the 
parties. The suit was brought in the 
Revenue Court and the Assistant 
Collector found that the relationship 
of landlord and tenant subsisted bet¬ 
ween the parties and that the suit 
was not barred by limitation. He 
also came to the conclusion that the 
defendants were sub-tenants of the 
plaintiffs and as they had never paid 
rent they oould be only non-oocupanoy 
tenants ard had not acquired any 
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right of oooupancy. On these findings 
the Assistant Collector decreed the 
claim. The defendants went up in 
appeal and the learned District Judge 
has found that the plaintiffs are 
mua/idars khairati and could not be 
tenants in chief and therefore the 
defendants are not sub-tenants. The 
learned Judge has further found that 
the defendants having been in posses¬ 
sion for more than 12 years without 
payment of rent had become occu¬ 
pancy tenants. On this finding he has 
dismissed the suit. The plaintiffs 
come here in second appeal and their 
first contention is that the defendants 
having been in possession without the 
copsent of the plaintiffs, the plaintiffs 
were entitled to treat them as tenants 
under S 34 and sue for their eject¬ 
ment. So far as the plaint itself 
goes the suit has not been brought on 
these allegations. The learned Vakil 
for the appellants has referred me to 
a large number of rulings to show 
that the Board of Revenue has held 
that where a squatter has been in 
possession of a plot of land without 
the consent of the landlord his occupa¬ 
tion for any number of 12 years would 
not vest him with the rights of an 
occupancy tenant, but that occupancy 
rights would commence to accrue only 
from the date the squatter commences 
to pay rent. This is evident from the 
last portion of S. 34 itself and does not 
require any ruling in support. The 
question however about which the 
Board itself is not consistent is when 
does the presumption arise that the 
possession of the tenant is without 
the consent of the landlord. In my 
opinion the decision of this question 
would depend upon the particular facts 
of each case and it is not a question 
oapable of a uniform answer. It is 
obvious that S. 79 of the Tenancy Act 
has no application to the facts of this 
case because the plaintiffs are muafi- 
dars khairati and not tenants. It is 
also evident that the defendants, 
zemindars, could not have put in 
12 years necessary for the acquisition 
of a right of occupancy because they 
have admittedly not paid rent. The 
defendants zemindars could not have 
acquired proprietary rights because 
there is nothing to show that they 
ever asserted a title adverse to the 


plaintiffs’ the muafidars, to their 
knowledge. The plaintiffs have 
treated them as tenants by bringing 
this suit for their ejectment (see in this 
connection the case of Bobu SatNarain 
Prascul v. Ram Kumar , selected Deci¬ 
sions of the Board of Revenue, United 
Provinces, No. 3 of 1910 page 2.) The 
defendants being neither proprietors 
nor occupancy tenants ought to have 
been ejected and the decree of the 
first Court should not have been inter¬ 
fered with. I therefore allow, the 
appeal, set aside -the decree of the 
lower appellate Court and restore that 
of the Court of first instance with 
costs in all Courts. 

Appeal allowed. 
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Lindsay and Kanhaiya Lal, JJ. 

Chhiddu —Plaintiff—Appellant. 

v. 

Desraj and others —Defendants-Res- 
pondents. 

F. A. No. 267 of 1921, Decided on 
17th July 1923, from the decree of 
Sub. J. Banda. 

(а) Bundelkhand Encumbered Eitates Act t 
S. 12- Validity. 

Where the person who was acting for plain¬ 
tiff (a minor) as his next friend was also acting 
in the Same proceedirgs as the agent of the 
opposite parties. 

Held that the proceedings were not regu¬ 
larly taken, [P 296 C 11 

(б) Evidence Act. S . 101—Execution. 

The execution and registration oi the docu¬ 
ment being admitted if the defendant makes the 
allegation that the document had been execut¬ 
ed merely for show and was purely fictitious 
the burden of proof rests upon him. IP 295 C 1J 

K. N. Laghate— for Appellant. 

Peary Lal Banerji — for Respond¬ 
ents. 

Lindsay, J. — This was a suit for 
redemption, the appellant being the 
plaintiff. The principal defendant in 
the suit was one Desraj who was al¬ 
leged to be the mortgagee. 

According to the particulars set out 
in paragraph 2 of the plaint a mortt 
gage was executed on the 3rd of June, 
1890 by one Atbal Singh father of the 
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plaintiff The mortgage was in favour 
of the first defendant Desraj, the 
mortgage money was Rs. 2,100, and 
the mortgage was with possession. 

The principal defence which was set 
up in the suit and which was accept¬ 
ed by a learned Judge in the Court 
below was that the deed upon which 
the plaintiff claimed a right of re¬ 
demption, although it had been duly 
executed and registered, yet did not 
operate as a mortgage at all, inas¬ 
much as the transaction was entirely 
fictitious. It was pleaded that this 
mortgage had been executed by Atbal 
Singh in favour of Desraj merely in 
order to defeat the claim for pre-emp¬ 
tion which had been brought in res¬ 
pect of the property by one Gopal. 
It seems that on the vary day 
on which Gopal filed his suit for 
pre-emption against one Karnta who 
was the first purchaser, Karata sold 
the property to Atbal Singh, and 
three or four days after Atbal Singh 
executed the mortgage upon which 
the present suit is based. 

In the Court below there seems to 
have been a good deal of discussion 
regarding the burden of proof with 
respect to the plea that the document 
of the 3rd of June, 1890, was a ficti¬ 
tious document. 

The opinion of the Subordinate 
Judge was that the burden lay upon 
the plaintiff. In this matter we have 
no doubt that the Subordinate Judge 
was wrong. The execution and regis¬ 
tration of the dooument having been 
admitted, if the defendant made the 
allegation that the document had been 
executed merely for show and was 
purely fictitious, the burden, of proof 
rested upon him. 

The pleaders of both parties declin- 
ed to produce oral evidence in the 
case. 


Certain facts were brought to notioi 
and certain documents were befori 
the Court which led the Subordinati 
Judge to the conclusion t-heton which 
ever of the parties lay the burden, i 
fw ,® 3ta blished to his satisfaotioi 
;. mortgage was in fact ficti 

ious transaction. He referred in parti 

?ii a If fe ?oft^ e ' emptioD suit - suifc No 

-i * whioh the question ol 

..If?”??* 11688 of this deed of mort 
gage bad been gone into by the Court 


That was a suit in which Gopal the 
pre-emptor was a plaintiff and in 
which both Atbal Singh the mortga¬ 
gor, and Desraj the mortgagee were 
impleaded as the defendants. It was 
certainly held in that case that the 
mortgage was a sham and had been 
entered into for the purpose of defeat¬ 
ing Gopal’s claim for pre-emption. 

The Judge, however, was not right 
in saying that the judgment in this 
suit could be accepted as evidence of 
the facts stated therein- We do not 
mean to lay down that the judgment, 
was altogether inadmissible, but we! 
think it was not such a strong piece 
of evidence in favour of the defend-] 
ant’s case as the Subordinate Judge 
thought it to be. 

And after all whatever importance 
we may attach to the finding in that 
suit regarding the fictitious character 
of this mortgage, we have .the out¬ 
standing fact that subsequently Des¬ 
raj himself professed to purchase the 
equity of redemption of this mortgage 
from one Khalaq Singh for a sum of 
Rs. 400. As a fact, however, Khalaq 
Singh was not the owner of the equity 
of redemption, nevertheless it is clear 
that Desraj bad treated the mortgage 
as a genuine transaction. 

It had been pointed out that Desraj 
did not go into the witDess-box to 
sustain the plea which he raised by 
way of answer to the plaintiff’s claim. 
The reason for this is apparent. There 
can be no doubt that in the pre-emp¬ 
tion suit brought by Gopal Desraj had 
sworn to the genuine character of this 
mortgage. He was not, therefore, 
going to take the risk of prosecution 
for perjury by going into the witness- 
box in this case and swearing that 
the transaction was fictitious. 

On the evidence as it stands we are 
satisfied that the plea raised by Des¬ 
raj that this mortgage was a fictitious 
mortgage was not established. 

We must, therefore, hold that the 
document is to be treated for the pur¬ 
poses of the suit as a genuine doou¬ 
ment of mortgage. 

This brings us to another part of 
the case. In his plaint the plaintiff 
olaimed that he was entitled to re¬ 
demption without paying any sum. 
This plea was based upon the faot 
that certain proceedings had been 
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taken on the plaintiff's behalf under 
the Bundelkhand Encumbered Estate’s 
Act (Act I of 1903). 

We have upon record the judgment 
and award of the Special Judge of 
Mahoba dealing apparently with the 
•state of the present plaintiff. This 
order is dated the 18th of December, 
1905 (See Exhibit 7, page 23 of the 
printed record). 

It is pleaded, therefore, that because 
proceedings were taken under this 
present Act, and because the judg¬ 
ment and the award were made as 
already indicated, all the debts on the 
•state of the plaintiff must be deemed 
to have been discharged, regard being 
had to the provisions of S. 12 of the 
Enoumbered Estates Act. 

The difficulty which we feel about 
this argument is that we hare not 
before us the full record of the pro¬ 
ceedings in the Court of the Special 
Judge. We observe from the order of 
the Special Judge that the application 
which was made under the Act on be¬ 
half of the plaintiff Chhiddu (who was 
at that time a minor' was made by one 
Jujhar Singh who, strangely enough, 
was acting in thoie very proceedings 
on behalf of his own father Gopal 
Singh who was one of the persons 
who was pressing his claims against 
Chhiddu’s estate. This fact attracted 
the notice of the learned Judge, but 
he appears to have thought no harm 
to act upon the application, although 
it was male by a person apparently 
unauthorized. 

We might, in the first instance, as¬ 
sume that proceedings were regularly 
taken under the Special Act, but the 
presumption must be overturned when 
we find it clearly state 1 that the per¬ 
son who was acting for the minor 
Chhiddu as his next friend was also 
acting in the same proceeding as the 
agent of one of the opposite parties. 

In the circumstances we hold that 
these proceedings were not regularly 
taken, and that consequently, we are 
not in a position to conclude that this 
particular mortgage-debt with which 
we are now concerned became duly 
discharged under the provisions of S. 
12 of the Special Act. 

The result, therefore, is that the 
mortgage-deed is held to be a genuine 


document and the mortgage-debt is 
still outstanding. 

We think the plaintiff .is entitled to 
a decree for redemption, and we order 
accordingly. Tne appeal is allowed. 
The decree of the Court below is set 
aside, and it is ordered that a decree 
for reuemption be drawn up in favour 
of the plaintiff. The plaintiff must 
pay Rs. 2 100. We give six months 
from the date of this decree for pay¬ 
ment. 

Having regard to all the circum¬ 
stances, and in particular to the fact 
that the plaintiff has strongly pressed 
his case for redemption without pay¬ 
ment of any sura, we think it proper 
to direct that the parties do bear their 
own costs both here and in the Court 
below. 

The office will prepare a decree in 
terms of order 4 rule 7 of the Code of 
Civil Procedure. 

Appeal allowed. 
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Stuart, J. 

Tarsu Beg— Applicant. 

v. 

Muhammad Yar Khan and others — 
Opposite Parties. 

Cr. Rev. Nos. 526 and 527 of 1923, 
Decided on 12th November 1923, from 
the order of Second Addl. Ss J. Go¬ 
rakhpur, D/- 14th July 1923. 

♦ Criminal P. C . S, 195-Complaint not requir • 
ing lanction, though combined with one requi 
ring it. must be enquired into. 

No compl lint, the instiution of whioh re 
quires sanction under S. 193, can be entertained 
unless that sanction ez.sts. But whon a com- 
plainant combines such a complaint with a com¬ 
plaint whioh deos not require sanction, the 
Court must investigate the complaint whioh 
does not require sanction while refusing to 
investigate the complaint whioh requires it. 

[P 297, C. 11 

J. M. Banerji —for Applicant. 

S. D. Sinhi —for Opposite Parties. 

Judgment. — Criminal Revision 
Nos. 526 and 527 have been put toge¬ 
ther and have been argued together 
but they involve absolutely distinot 
matters which must be carefully 
separated. What occurred was this 
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Muhammad Yar Khan and others 
tenants of the tillage of Mahson in 
the Basti district instituted a com¬ 
plaint against Tarsu Beg, Rustam 
Bari and others on the allegations that 
Tarsu Beg, and Rustam Bari, who 
are servants of the Raja of Basti, 
attacked their village on a certain 
day and committed dacoity and arson. 
Tarsu Beg put in a cross-complaint 
under two beads. In the first place he 
stated that he had been assaulted and 
wrongfully confined by the complain¬ 
ants in the dacoity and arson case, 
and secondly he sought to prosecute 
the complainants in the dacoity and 
arson case for lodging a false com¬ 
plaint against him. Rustam Bari put 
in a cross-complaint in which he 
charged the complainants in the 
dacoity case with having illegally 
seized cattle belonging to the Raja, 
and added in the same way as Tarsu 
Beg had added, a complaint of a 
false charge. 

The Magistrate who tried these 
cases found that the charges of dacoi¬ 
ty and arson were not established and 
discharged the accused, but he refused 
to investigate the complaints of 
Tarsu Beg *nd Rustam Bari on the 
ground that they had not obtained 
saction under S. 195 of the Code of 
Crimiaial Procedure in respect of the 
complaint as to the false charge. 
His orders were upheld by the Ses¬ 
sions Judge. 

The law on the subject is this. No 
complaint, the institution of which 
requires sanction under S. 195 of the 
Code of Criminal Procedure, can be 
[entertained unless that sanction 
axists. But when a complainant com¬ 
bines such a complaint with a cora- 
lamt which does not require sanc- 
ion, the Court must investigate the 

S- amt J?, bich does not require 
n l ° n 6 fusing to investigate 

is wh5?L ai ^ Wbi ° hrequires ita This 
I sTt ^ he v^ agl ? trate failed t0 do - 
tigate T 6 hl8 £ rder refusi ng to inves- 

simple ?t g8 COra P laiQt ^at 

and that hi k a f u een c * U8ed to him 

fined whUe unhnlH 690 " ro,1 * f . ull y con- 
sing to * dmg his order refu- 

oomplaint xP rtam the remaining 

cd an inTest?»n+^ Pear3 ,h “ he direot - 

then tSIT t' oa ander 9- 208 hut 
fUSed t0 h8 « Tarsu Beg's with- 


nessess. He will now continue the 
investigation under S. 202 and pass 
orders according to the law. I allow 
therefore Criminal Revision No. 526 
to that extent. Revision No. 527 must 
however fail in entirety for although 
the s-\me principles apply there is a 
defect in the complaint itself. Under 
the provisions of S. 20 Act I of 1*71 
the complaint should have been made 
within ten days of the alleged of¬ 
fence. It was not made till later. I 
therefore reject the Revision applica¬ 
tion No. 527. 

Application No. 526 partly allowed. 

Application No. 527 rejected• 
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Piggott and Walsh, jj. 

Parshottam Saran— Appellant. 

v 

Brahma Nand and others— Respon¬ 
dents. 

E. F. A. No. 123 of 1922, Decided on 
10th July 1923, from the decree of 
Sub. J. Moradabad, D/-18th March 
1922. 

% Civil P. C.. 0. SI R t—Mortgage decree— 
Partial satisfaction can be pleaded in execution, 

EveQ after a deoree has beon passed upon a 
mortgage it is open to a judgment debtor to 
enter in the execution Court a pleading to the 
eftect that something has taken place since the 
passing of the deoree whioh amounts to a 
partial satisfaction of the decree. If suoh a 
plea be entered the execution Court is entitled 
and indeed is under a duty to enquire into the 
same and to oontinue the execution proceed¬ 
ings in respeot of so much only of the decree 
which it fiads after enquiry to be still un- 
satisfied. lP 3 98 C. 2) 

Durcja Prasad —for Appellant. 

N. P. Asthana for Respondents. 

Piggott, J.— The appellants Sahu 
Parshottam Saran has purchased at 
auction, in execution of a simple 
money deoree, the interests of one 
Khalilur Rahman in village Karam 
Alipur. Khalilur Rahman mortgaged 
to the respondent Brahma Nand his 
rights in village Karam Alipur, along 
with a number of other properties, 
and Brahma Nand has obtained a 
deoree upon the said mortgage which 
is now in process of execution. The 
share purohased by the appellant in 
village Karam Alipur having been 
put up to sale in • exeoution of the 
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mortgage decree, the said appellant 
filed an objection. The main point on 
which he apparently insisted in his 
petition of objection to the execution 
Court was that the decree-holder was 
bound to proceed against the various 
items of property involved in the 
mortgage decree in the order in which 
they were specified in the decree 
itself, that order being of course 
identical with the order followed in 
the specification given at the foot of 
the mortgage. There was no force 
whatever in this plea. It was rightly 
overruled in the Court below and it 
cannot be pressed in this Court. In 
the third paragraph of the petition of 
objection in the Court below, Sahu 
Parshottam Saran made a vague al¬ 
legation, to the effect that the decree- 
holder was not acting in good faith 
in proceeding against the share in 
village Karan: Alipur before taking 
any action against the mortgaeed 
properties in two other villages, 
namely Miranpur and Shekhupur. 
He suggested that the decree-holder’s 
action was in consequence of some 
bargain entered into between him¬ 
self and the owners of the mortgaged 
properties in Miranpur and Shekhu¬ 
pur, the terms of which were being 
kept concealed from the Court. The 
decree-holder filed a written pleading, 
in the oourse of which he denied 
having entered into any bargain 
whatever with the owners of the pro¬ 
perties in Miranpur and Shekhupur. 
He insisted that he was entitled to 
proceed against the mortgaged pro¬ 
perties in such order as he might 
think best in his own interests. He 
entered certain other pleas intended 
to suggest the fact that the objector 
Sahu Parshottam Saran has made a 
very good bargain by his purchase of 
the Karam Alipur property and was 
intentionally obstructing the execu¬ 
tion proceedings, in order to enjoy 
the usufruct of that property for as 
long a period as possible. The exe¬ 
cution Court has held that there was 
nothing in the pleadings before it 
upon which an issue of fact could be 
framed, that the decree-holder was 
clearly within his rights in proceed¬ 
ing against the property in village 
Karam Alipur, and that there was no 
force in the abjection. In the petition 


of appeal to this Court an attempt is 
made to represent this case as one 
bearing some analogy with those 
cases in which the Courts have held 
that the integrity of a mortgage has 
been broken up by reason of the ac¬ 
quisition of a portion of the mort¬ 
gaged property by the mortgagee 
himself. We were referred in argu¬ 
ment to the decision of a Bench of 
this Court in the case of Sarju Kumar 
Mukerji v. Thakur Prasad (1). The 
learned Judge who decided that case 
obviously felt that they were applying 
a recognised principle of law to cir¬ 
cumstances to which it had never 
previously been applied in any re¬ 
ported case. Their decision however 
amounts to no more than this. Even 
after a decree has been passed upon 
a mortgage it is open to a judgment- 
debtor to enter in the execution 
Court a pleading, to the effect that 
something has taken place since the 
passing of the decree which amounts 
to a partial satisfaction of the decree. 
If such a plea be entered, the execu 
tion Court is entitled, and indeed is 
under a duty, to enquire into the same 
and to continue the execution pro¬ 
ceedings in respect of so much only 
of the decree which it finds after en¬ 
quiry to be still unsatisfied. It seems 1 
to us quite impossible to read the 
vague and doubtful plea set up in the 
third paragraph of Sahu Parshottam 
Saran’s petition of objection in the 
Court below as amounting to a plea 
that any portion of the decree had 
been in any manner satisfied. As it 
stands the plea amounts to no more 
than this, that the decree holder had 
reasons of his own, which he has not 
disclosed to the Court, for taking 
action against the property in Karam 
Alipur before proceeding against the 
properties in Miranpur and Shekhu¬ 
pur. This plea cannot be brought 
within the purview of the principles 
laid down in the reported case above 
referred to, and we think the execu¬ 
tion Court was quite right in brushing 
it aside. We dismiss this appeal with 
costs, including fees on the higher 
scale. 

Appeal dismissed. 

(1) [1920] 42 All. 544—18 A.L.J. 690— 
58 I.C. 732. 
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WAL9H, j. 

Umed Singh — Applicant. 

V 

Emperor —Opposite Party. 

Grim. Rev. No. 337 of 1923, Decid¬ 
ed on 23rd July 1923, from the order 
of Sess. J. Kumaon. 

(а) Penal Code, S. 499—Public good. 

If a person really is out-casted a statement 
to the members of the brotherhood tha* he 
was out-oasted is for public good. So long 
as caste prerails, any attempt to minimise, 
ignore or brush on one side existing regula¬ 
tions, existing sanctions or respect for existing 
deoiaions must be regarded from the Indian 
point of view as contrary to the public 
good. (P 301 C 11 

(б) Civil P. C. 3. 439—Findings of fact 
if perverse or contrary to law can be upset. 

In the ordinary course of things findings of 
faot are accepted by a revisional Court as 
binding upon it but revision would be an 
Idle farce if the revisional Court had not the 
power which has been exercised 100, possibly 
1000, times throughout the High Courts in 
India to look into the evidence for itself and 
see if these findings can be justified by what 
appears upon the record A revisional Court 
does not decide the balance of credibility 
between two conflicting sets of witnesses or 
two conflicting issues of faot but it may be 
compelled to dissent from a finding of fact 
which is either perverse or has been arrived 
at contrary to well established principloa 
of law. IP 300 C 1] 

* (c) Criminal Trial—Accused's conduct may 
affect his credibility but can't affect his 
right to compel prosecution to prove its 
case . 

In a criminal case an accusea person is 
not to be judged by how he pleads or fails 
to plead in the proceedings the precise and 
pedantic requirements of civil procedure. 
There is no suoh language as pleading in a 
criminal Court. The subsequent conduct or 
statement of an acousel person may afieot 
his credibility. It cannot destroy his right 
Assuming him to be an innocent person until 
his guilt has been established without any 
reasonable doubt. [P 300 C 2j 

M. L . Agarwala —for Applicant. 

K. N. Katju —for Opposite Party. 

Walsh, J . —This is an exceptional¬ 
ly difficult matter to know what to 
do with but I have come to a sort of 
rough conclusion which I think will 
°°!°m to the procedure laid down 
by this Court in other cases, and, 
possibly in the end, be more satis¬ 
factory to both parties than the pre- 
aont state of things. One Uchhab 
tnngh oomplained before a Speoial 
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Magistrate, at Naini Tal, that he had 
been slandered by the accused Umed 
Singh by reason of a statement made 
by Umed Singh to the effect that 
Uchhab Singh had suffered the 
penalty of being out-casted by reason 
of his social relations with one 
Lachhi who himself was an out- 
caste. The matter had already as¬ 
sumed considerable proportions before 
it reached the Magistrate. Nothing 
else could account for the extremely 
elaborate judgment in which he has 
dealt with the matter, and although 
he describes it as a trifling matter 
(he is an Indian and ought to know 
better than I do, but I think that 
these caste questions in village com¬ 
munities are very far from being 
trifling matters) such an agitation 
was caused that 50 villages have been 
affected directly and 100 villages 
indirectly within a short time. It 
sounds more like the description of 
an incurable epidemic, and so serious 
has it become that marriage parties 
have been put under the ban. Yet 
says the Magistrate in his finding the 
allegation is false, and if that is so, 
it would seem to follow that the ac¬ 
cused is a man of enormous influence, 
because it certainly is a startling 
thing that by the mere repetition of 
a false accusation which ought to be 
able to be proved or disproved by the 
brotherhood without much difficulty, 
he has nonetheless been able to 
affect 100 villages. The mere fact 
that 100 villages are affected for good 
or for evil, confirms me in my view 
that it is really a public question. I 
cannot help thinking that there is 
something out of the ordinary in this 
finding by the Magistrate. In the 
result, finding that the accused had 
uttered a false statement, which 
means of oourse false to bis know¬ 
ledge, and if defamatory, one of the 
worst turns whioh one man can do to 
another in the same society, the 
Magistrate sentenced him to the 
somewhat mild punishment of one 
month’s simple imprisonment. The 
matter oame before the learned Ses¬ 
sions Judge of Kuraaun in revision. 
Dr. Katju, upholding in one sense the 
order of the learned Sessions Judge, 
while at the same time he asks me 
to ignore it and to hold that it was 
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made without jurisdiction, because 
his only jurisdiction was to refer the 
question to this Court, has argued 
that the learned Judge had no right 
to go behind a finding of fact. I 
cannot agree with that statement 
framed in that bold way In the 
ordinary course of things, findings of 
fact are accepted by a revision al 
Court as binding upon it, but revision 
would be an idle farce if the revi- 
sional Court had not the power, 
which has been exercised 100, pos¬ 
sibly 1,000 times throughout the 
High Courts in India, to look into 
the evidence for itself and see if these 
findings can be justified by what ap¬ 
pears upon the record. A revisional 
Court does not decide the balance of 
credibility between two conflicting 
sets of witnesses or two conflicting 
issues of fact, but it may be compel¬ 
led to dissent from a finding of fact 
which ii either perverse or has been 
arrived at contrary to well established 
principles of law. In this case, so 
far as the finding is concerned, it does 
seem that the learned Judge was 
abundantly justified. He says that it 
seems that in January Uohhab Singh 
was out-casted, and Dr. M. L. Agar- 
wala for the applicants has drawn 
attention to a written panchayatnama 
signed by several of the brotherhood, 
by which the brotherhood decided 
that he was out-caste, and did it in 
January, whereas the statement com¬ 
plained of made by the accused, was 
not until March. But though the 
finding of fact by the Sessions Judge 
on this documentary evidence seems 
prima fane justified, it does not seem 
to have been arrived at according to 
law. The learned Judge did not issue 
notice, never heard the complainant, 
and having his attention drawn to 
this document assumed against the 
complainant that he had been 
out-caste, although in all human pro¬ 
bability the only reason why the 
complainant brought the charge at 
all was to clear himself and stop 
these ugly statements being made 
about him. So that the order of the 
learned Judge, although in one sense 
in favour of the complainant, be¬ 
comes an injustice, because it over¬ 
rules the Magistrate on a funda¬ 
mental issue of fact without giving 
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the other side a chance of being 
heard. But, further, the order of the 
learned Sessions Judge meets»with my 
strong disapproval on a totally 
different ground. In vulgar parlance 
he seems to have given each party a 
slap in the face. Turning tc the ac¬ 
cused the learned Judge has said that 
he did not plead justification before 
the Magistrate, and that, therefore, 
although the statement about the 
complainant having been out-casted 
might be true, he has nonetheless got 
to go to jail. A touch of humour is 
added by the fact that the accused 
has already gone to jail, has served 
the full term of imprisonment, and 
that what I am doing is really al¬ 
most idle and superfluous. But I 
dissent totally from the proposition 
that in a criminal case an accused 
person is to be judged by how he 
pleads or fails to plead in the 
proceeding. Much injustice may be 
done by applying to criminal pro¬ 
ceedings theprecise and pedantic 
requirements of civil procedure 
It is quite true that in deal¬ 
ing with defamation, the Penal 
Code has introduced a series of pro¬ 
visions adopted partly from the old 
ooramon law in the nature of de¬ 
fences. but it has not altered the 
fundamental principle of the criminal 
law, that the complainant or prose¬ 
cution must prove the accused to be 
guilty, or, in other words the ab¬ 
sence of such facts as happen to 
bring the case within either of the 
defences or exceptions laid down in 
the section. There is no such lan¬ 
guage as pleadings in a criminal 
Court. The subsejuent conduct or 
statement of an accused person may 
affect his credibility. It cannot des¬ 
troy his right, assuming him to be 
an innocent person, until his guilt 
has been established without any 
reasonable doubt. The view of the 
learned Judge that the accused did 
not plead justification is in this 
case doubly fallacious, because in 
fact the Magistrate had framed an 
issue on that very question and.had 
decided it adversely to the accused. 
But, in my opinion, the complainant , 
was bound to prove that the state¬ 
ment was false, and further, thal 
if it was true, it was not for th® 
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public good. What is for the public 
good is a question of fact, but until 
I am corrected I should hold that 
f a person really was out-casted, a 
statement to the members of the 
brotherhood that he was out-casted, 
.was the kind of statement contem¬ 
plated by the expression for the 
publio good. So long as caste pre¬ 
vails, and it must be remembered 
that it is sanctified by religious 
and by racial tradition going back 
for centuries and forming one of the 
[fundamental characteristics of sooial 
life in India, any attempt to mini¬ 
mise, ignore or brush on one side 
existing regulations, existing sanc¬ 
tions or respect for existing deci¬ 
sions, must be regarded from the 
f Indian point of view as contrary 
to the public good. If it is not from 
the Indian point of view for the 
public good, caste ought to be abo¬ 
lished. It seems to me that there 
is no way out of that dilemma, and, 
therefore, to justfy this conviction 
it was necessary to hold, not mere¬ 
ly that the statement was untrue, 
but that if, as the Sessions Judge 
thought, it was true that it was 
a statement not honestly made for 
the benefit of the brotherhood. Un¬ 
fortunately that does' not conclude 
the difficulties raised by this order 
of the Sessions Judge- Dr. Katju 
himself, who appeared for the com¬ 
plainant to defend it, while at the 
■ametime somewhat illogically asking 
me to ignore it, pointed out to me 
that it was passed without jurisdic¬ 
tion. Striotly speaking he is right. 
On the matter coming before the 
Sessions Judge under S. 435, his 
duty, if any question arose which 
he thought ought to be further dealt 
with, was to refer the matter to the 
High Court under S. 43a. It may 
be said in answer to this that the 
learned Judge did not think that 
there was anything to refer, because 
ex parte he was so satisfied with the 
Magistrate’s. order. But the difficulty 
in taking that view is that, as I 
Panted out, even the learned 

S5 e , has falJen into two funda¬ 
mental errors, and one of them is a 

finding of fact adverse to the com- 

22^ * hearing. My 1 
tent ion has been drawn to the im- 
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portant decision in the case o f 
Sharif Ahmad v. Qubul Singh (1), also 
a case of defamation and a case 
having an important bearing on the 
case now bet ore me, in which the 
Chief Justice has approved the fol¬ 
lowing dicta of Mr. Justice Piggott 

“It is obviously advisable that this 
Court should make it a rule of 
practice that a person dissatisfied 
with any order or proceeding in a 
Court of inferior jurisdiction to 
that of the Sessions Judge or of the 
District Magistrate, should, in the 
first instance, obtain the opinion of 
the Sessions Judge or of the Dis¬ 
trict Magistrate on the matter in 
question, before invoking the juris¬ 
diction of this Court. Such a pro¬ 
cedure tends to prevent the time of 
this Court from being wasted over 
frivolous or unsustainable applica¬ 
tions. It also ensures the further 
advantage that, if the matter even¬ 
tually comes before this Court, it 
comes upon a record containing an 
expression of opinion by a Court of 
superior jurisdiction, such as that 
of the Sessions Judge or of the 
District Magistrate.” 

The value of that practice is of 
course entirely discounted if the opi¬ 
nion of the Sessions Judge therein 
mentioned, as desirable to be laid 
before the High Court, is arrived 
at by an ex parte finding. The re¬ 
sult is that owing to a chapter of 
acoidents I really am unable to 
come to a satisfactory conclusion in 
this oase. One party wants me to 
quash the order, 'the other party 
wants me to ignore it. It struok me 
that I might deal with it by certain 
dicta and leave the accused in this 
case to repeat the slander and the 
complainant to fight it out with him 
in the Civil Court, where the matter 
oan be finally and more satisfactori¬ 
ly determined, but that might be a 
hardship on the parties who possib¬ 
ly are not anxious to spend large 
sums on litigation, and as they 
have chosen this tribunal, I think it 
more satisfactory to ensure that they 
get a full adjudication in it. Holding 
myself, therefore, empowered to 


(1) [1921] 43 All. 497—19 A.L.J. 425- 
63 l.C. 875. 
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deal with it with a free hand, I 
allow the revision and I refer the 
whole matter back to the learned 
Judge to deal with the original revi¬ 
sion application made to him by 
the acoused according to law 
after hearing both parties and going 
into the evidence, and referring 
any question to the High Court 
which he thinks fit to do, if on a 
reconsideration of the matter he 
should come to the conclusion that 
the conviction of the accused was 
not according to law. 

Revision allowed. 
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SULAIMAN, J. 

Rati Ram —Plaintiff—Applicant. 

v. 

Burhmajit and others —Defendants— 
Opposite Parties. 

Civ. Rev. No. 85 of 1923, Decided on 
18th July 1923, from the order of J. of 
C. S. C. of Mainpuri. 

(a) Civil P. C., 0. SI R. 68—Suit for refund 
of sale consideration. 

Suit for refund of sale consideration and not 
. for possession of the property is not governed 
by one year’s rule of limitation. (P. 302. U. 2.] 

♦ (6) Civil P.C., 0. St R. 68-Judgment debtor 
if party. 

A judgment debtor who is not in fact a 
party to the claim proceedings does not in the 
eye of law beoomesuoh by reason solely of his 
being the judgment debtor. IP. 303 C. 1.) 

Panna Lai —for Applicant. 

Baleshwnri Prasad —for Opposite 
Parties. 

[^jjSulaiman, J.—This is a revision 
under S. 25 of the Provincial Insol¬ 
vency Act from a decree of the Judge 
of Small Cause Court, Mainpuri, dis¬ 
missing the plaintiff’s suit. The 
plaintiff’s case in the plaint was that 
the defendants had executed a sale- 
deed of certain crops on the 9th of 
February, 1921, in his favour, that 
one Kirat Singh attached these crops 
and objection being preferred to the 
attachment by the plaintiff, the 
Execution Court dismissed his objec¬ 
tion on the 13th of May, 1921; that 
after that the defendants took away 
the crops and also refused to return 
the sale-consideration ; hence the suit. 


In their written statement the 
defendants pleaded that the whole of 
the sale-consideration had not been 
They also said that it was the 
plaintiff himself who had appropriat¬ 
ed the crops and that no part of the 
crops came into the possession of the 
defendants; it was further pleaded 
that the attachment in favour of 
Kirat Singh had fallen to the ground 
for want of payment of expenses of 
the sale. The amount of the sale- 
consideration was also challenged, 
and, lastly, it was contended that the 
sale-deed had been found by a Court 
to be invalid and no suit on the basis 
of it was maintainable. Then there 
were general pleas that the plaintiff 
was not entitled to any money or 
relief. The learned Judge of the 
Court below has thrown out the suit 
on the preliminary ground that the 
objection having been dismissed on 
the 14th of May, 1921, and the present 
suit having been brought more than 
a year after that order, it was not 
maintainable. He relies on a ruling 
of this Court which has a bearing on 
Order 21, rule 63 of the Code of Civil 
Procedure. 

There has been a gross irregularity 
in this case as there has really been 
no proper trial on the merits. Order 
21 rule 63 is a bar to a subsequent suit 
instituted to establish the right which 
the plaintiff claimed to the property 
which was in dispute in the proceed¬ 
ing in which the objection was raised. 
It is manifest that in the present suit 
the plaintiff did not put forward any 
claim to the property which was then 
in dispute. He was suing for refund 
of sale-consideration and not posses¬ 
sion of the property. Order 21 rule 
63, therefore, had no application and 
nor has the ruling cited by the Court 
below. A case of this kind is not 
governed by one year’s rule of limita¬ 
tion. 

The learned Vakil who appears for 
the respondents sought to support the 
decree on a slightly different ground. 
His point was that the order of the 
14th of May, 1921 was conclusive 
between the parties and that it is not 
now open to the present plaintiff to 
go behind the finding on which that 
order was based. That finding, accord¬ 
ing to his contention, means that the 
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■sle transaction was a fictitious one. 
This matter has not been gone into 
by the Court below and, therefore, 
I do not propose to go into it now in 
revision. I may, however, point out 
in passing that it is not quite clear 
whether the judgment-debtor was a 
party to the proceedings relating to 
the previous objection, that is to say, 
whether any notice had been issued 
to him and he had appeared in Court. 
It has been held in the case of 
Krishnasami Naidu v. Roma Sundaram 
Chettiar (1) that a judgment-debtor 
who is not in fact a party to the claim 
proceedings does not in the eye of 
law become such by reason solely 
of his being the judgment-debtor. 
Furthermore, according to the plea 
raised in the written statement, the 
attachment itself fell through because 
of non-payment of the expenses of 
sale. If the attachment was released, 
it is difficult to say why the objector 
should have been compelled to insti¬ 
tute a suit to establish his right. 
As T have pointed out above, the case 
has not been decided by the Court 
below on the merits. It has simply 
thrown it out on the preliminary 
ground that it was brought more than 
a year after the order passed in the 
execution department. I accordingly 
allow the- application, set aside the 
decree of the Court below and remand 
the case to that Court for disposal 
according to law. Costs here and 
hitherto will abide the event. 

___ Application allowed. 

U> Tl 9°7] 30 Mad. 335—17 M.L.J, 
95—* M.L.T. 116 (F.B.) 
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Gokul Prasad, j. 

AppeilanTs^ ”* Defendants- 

pondent? - B* 

of S AHrtl n t ’ fche deoree 
March 192L ’ * Ahgarh ’ ^ 3rd 

UM Mematr* to ironotl i7 ~ T } at evidence 

“ T" 

appellant* oJurt* forffitin^Sa! Vd.Mr“ 


wae that it waa naceiaary to enable him to 
pronounce judgment, but as to the decument- 
ary evidence he gave no reaeoni at all. 

Held, that the findings of the lower Appel¬ 
late Court were vitiated by the admiseion of 
such a dditiona! evidence, 

Panna Lai —for Appellants. 

Gulzari Lai —for Respondent. 

Judgment.—This is an appeal by 
the defendants arising out of a suit 
for possession and profits brought by 
the plaintiff-respondent. The plain¬ 
tiff claims under a sale-deed in his 
favour by Johar made in the year 
• 912. The defendants deny the title 
of the plaintiff or his transferor and 
plead title in themselves and posses¬ 
sion for more than 12 years. The 
First Court, in a careful judgment 
and after giving the parties the 
fullest opportunity of producing 
evidence, came to a conclusion adverse 
to the plaintiffs. I have read the 
whole of the order-sheet in the case 
very carefully, and I was led to do so 
because of the remark in the judg¬ 
ment of the lower Appellate Court 
that the suit was tried very purfunc- 
torily by the Munsif and this led to 
the admission of the additional evi¬ 
dence in appeal. The lower Appellate 
Court examined two new witnesses 

a ^ adm , ltted three documents as 
additional evidence when the case 

was before it in appeal. There might 
be some excuse for examining the two 
witnesses, one of whom was the 
vendor of the plaintiff but there is 
absolutely no reason giver, by the 
Judge for admitting the additional 

evidence. This admis- 
sion of additional evidence, at least so 

is ™ S J he do ? um f nts a re concerned, 
is contrary to the provisions of 0 

: V* 27 fc , he Code of Civil pro- 
aHHD- 6 a ? d tbe admission of such 
addition^ evidence has certainly 

^t 3Ud H C0d tbe defendants who had 
Tru! p ecr ? e , their favour from the 
hPfin ^ 0 ^ This appeal should have 
of^ ende . c f ld0d without the admission 
t additional evidence. As to the 

rfinorf -°l oral evidence the only 
reason which the learned Judge gives 

for adding it i s that it wj ZZ. 

f e ,P a ,^ e h im to pronounoe 

I v iH ment, . but , as t0 the documentary 
evidence he does not give even this 
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reason, if it is a reason at all. I think 
the findings of the lower Appellate 
Court are vitiated by the admission 
of additional evidence without suffi¬ 
cient reason, see the case of Hansraj 
v. Shiam Sunder (1). I. therefore, 
allow this appeal, set aside the decree 
of the lower Appellate Court and send 
the case back to it for trial according 
to law after eliminating from its con¬ 
sideration the additional documentary 
evidence received by it is appeal. 
Costs here and hitherto will abide the 
event. 

Case remanded. 


(1) [1921] 19 A. L. J. 407-63 I.C. 423- 
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Daniels, J. 

Ram Kishen Rai —Appellant. 

T. 

Sheo Sagar Pandey and others— 
Respondents. 

S. A. No. 1477 of 1922, Deoided on 
4th April 1923, from the decree of 
D. J. Ghazipore D/- 23rd May 1921. 

♦ (a) Partition—Private partition-Document 
not necessary. 

A private partition can be eftected without 
any written document. IP 304 C 2) 

* (b) Registration Aet,S. 49 -Document useful 
as admission—Registration not necessary. 

An application for correction of papers filed 
in the Revenue Court# in which the defendant 
admitted that the plainlifls were in possession 
of the area in auit by mutual arrangement and 
asked that the papers should be corrected 
accordingly to prevent future disputei. is not 
a document of title; it is merely an admission 
of possession based on a previous arrangement 
between the parties and a request to the 
Court to give eftect to that possession and, as 
*uch admission, it is admissible without 
registration. l p 304 c *1 

(c) Agra Tenancy Act , S. 32—Suit against 
lawful holder. 

S. 32 does not apply to a suit to recover a 
fractional snare in a holding against a person 
in lawful possession, 37 A. 336 Foil. [P 305 C 1] 

Haribans Sahat— for Appellant. 

M. L. Agarwala— for Respondents. 

Judgment.—This appeal by the de¬ 
fendant, Ram Kishen Rai, arises out 
of a suit for possession of a J4tb 
share in plot No. 590-1 in the village 


of Kosara in the Ballia District in 
which the parties are permanent 
tenure-holders. Tire plaintiffs’ title 
to a ]^th share in this plot based by 
purchase is admitted. The dispute is 
as to the remaining ]^th. In the 
plaint the plaintiffs simply set up 
their ownership of the plot and their 
unlawful dispossession by the defend¬ 
ant in June 1918. The case which 
they set up at the trial and which has 
been accepted by both the Court below 
is that they came into possession of 
the remaining J^th share under a 
private partition which took place 8 
or 10, according to one witness, and 
15 or 16 years ago, according to 
another. A private partition can bet 
effected without any writti n docu¬ 
ment. In this Court the defendant’s! 
appeal is urged on two grounds! 
neither of which was put forward in 
either of the » ourts below and which 
this Court might, therefore, well 
refuse to entertain on this ground 
alone. 

In support of the plaintiffs’ case 
reliance was placed by the Courts 
below on an application for correction 
of papers filed in the revenue 
Courts in 1916 in which the defendant 
admitted that the plaintiffs were in 
possession of the area in suit by 
mutual arrangement and asked that 
the papers should be corrected accord¬ 
ingly to prevent future disputes. The 
proceedings for correction of papers 
were ultimately struck off for default 
but this fact is immaterial. It is the 
admission that is relied on. The plea 
put forward here is that this applica¬ 
tion is being relied on as a document 
of title and that as such it was 
inadmissible in evidence without 
registration. In fact, the document 
is not and docs not purport to be a 
document of title, it is merely an 
admission of possession based on a 
previous arrangement between the 
parties and a request to the Court to 
give effect to that possession. In my 
opinion the ruling in Jagrani 1 lisrain 
v. Beshesliar Dube 11) on which the 
appellant relies does not apply. It is 
said that, apart from this document, 
there was no evidence of title but the 


(1) [1916] 38 All. 366—14 A.L.J. 449— 
35 I. C. 70i (F. b.) 
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judgment of the Trial Court which the 
learned District Judge has confirmed 
shows that this was not the case. The 
document was not relied on as a 
foundation of title but as an admis¬ 
sion of it. The second plea is that 
the suit was birred by S. 32 of the 
Tenancy Act- S. 32 contains two sub¬ 
sections. The first declares that no 
division of a hoi ling should be bind¬ 
ing on the land-holder unless he 
consents. In this case the land-holder 
is not a party to the proceedings and 
no question of his consent was ever 
raised. The second sub-section for¬ 
bids the Courts to entertain a suit for 
the division of a holding. It has, 
however, bean held in Ke lar v. Deo 
if'train (2) that this section does not 
apply to a suit to ricover a fractional 
share in a holding against a person 
in lawful possession. For these 
reasons the appeal, in ray opinion, 
fails and I accordingly dismiss it 
with costs 

Appeal dismissed. 


(2) [19151 <7 All. 658-13 A.L.J. 9L9— 
30 1. C- 89. 
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Kanhaiya Lal and Lindsay, JJ. 

Ram Oovind Pande —Plaintiff—Ap¬ 
pellant. 

v. 

Danna Lal and others— Defendants 
Respondents. 

S. A. No. 215 of 1922, Decided on 
24th July 19*3, from the decree of 
D. J. Aziragarh. 

Pre-emption—Who can pre-empt. 

Where » person purchased a plot of laud 
**wf e '* wiuio d «haro in a village. 

■ii ^ waa b® deemed a oosharer in tho 
village and siljh a person would be treated as 
a cosharer in the village even though his name 
aid not appear in the revenue papers, IP 306 C 1| 

. Banerji and N. P. Upadhiya — 
for Appellant. 

8. xV. 8en —for Respondents. 

Lindsay, J,- The facts of this ca 39 

m o y S? statad as follows 

On the 17th January 1919, one Panna 
who owned a one*anna six pies 
share, sold a plot comprised in that 
share, namely, plot No- 177 together 
1924 A/39 & 40 " 
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with two trees to Sahdeo and others, 
defendants. 

On the 20th September 1919, Panna 
Lal sold his entire 1 anna and 6 pies 
share to the same persons. 

A suit for pre-emption was brought 
by the plaintitf-appellant, Ram Go- 
bind Pande for the purpose of pre¬ 
empting both these sales. 

It has been held by both Courts 
below that the plaintiff cannot pre¬ 
empt the first sale, that is to say, the 
sale of the isolated plot, on the ground 
that he hid notice of the sale and had 
an opportunity of ex' rcising his right 
to pre empt which he refused to avail 
himself of. It mu«t be taken, there¬ 
fore, for the purposes of the present 
decision that the first sale is not liable 
to pre-emption. 

The question, therefore, remains 
whether the plaintiff is entitled to 
succeed in his suit for pre-emption so 
f ir as it concerns the sale of the 1 
anna 6 pies share which, as we have 
said, was carried out on the 20th Sep¬ 
tember 1919. The finding of the 
Court below i< that the suit must fail 
on the ground that the veudeos had 
already become co-sharers in the 
village by reason of their having pur¬ 
chased the plot No. 177 under the 
sale-deed executed on the 17th Janu¬ 
ary 1919. 

It has been strongly contended here 
that this purchase did not give the 
vendees the status of co-sharers iu 
the village (Irsse lar an maiden), to 
quote the words of the wajibul-arz. 

There is a great deal of case law in 
the decisions of this Court regarding 
the position of persons who have pur¬ 
chased isolated nlots of land and the 
question has arisen again and again 
for decision whether or not the pur¬ 
chasers of such plots are for the pur¬ 
poses of pre-emption to be deemed co¬ 
sharers in the village. The cases fall 
into different categories which depend 
upon the nature of the land whiok is 
purchased. We have, for example, 
cases of purchases of plots of muafi 
land not assessed to revenue. Agiin 
we have other cases known as arazi 
duri ; cases where sales have been 
made of certain isolated plots of land 
which are assessed to revenue but 
which nevertheless are outside the 
mahal. 
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And, lastly, we have cases like the 
present where a plot sold is within 
the mahal and forms a portion o a 
defined share in the village, that is 
to say, a defined area of land forming 
part of a definite share assessed to 
revenue. 

This latter class of cases has been 
dealt with in a series of decisions 
beginning with the Full Bench deci¬ 
sion of the Court in Saffar Ati v. Dn.it 
Muhammad (1). In that case it was 
held that where a person purchased a 
plot of land situated within a share 
in a village, he was to be deemed a 
co-sharer in the village and it was 
held in the case reported in Dakhni 


Din v. R ihim-un- nissa (2) that such a 
person would be treated as a co-sharer 
in the village even though his name 
did not appear in the revenue papers. 

Another case on this point is to be 
found in AH Husain Knan v. Tassaluk 
Husain K>an i3). That case is, so 
far as we can see, on the same footing 
as the case with whi h we are now 
concerned It is not necessary for us 
to refer to the decisions on the other 
classes of cases for clearly they would 
not be applicable in the present ins¬ 
tance. Hero we are dealing with a plot 
of land comprised in a 1 anna 6 pies 
share which is assessed separately to 
revenue, and which is recorded sepa¬ 
rately in the ktu trat. That being so, 
the case falls within the principle 
laid down in Ali Husain Khan v. 
Tassa tuj Husain Khan (3). It is true 
that there have been other decisions 
of this ourt which seem to point in 
a contrary direction. One of these to 
which we have been reftrred is to be 
found in 15 I. C. 251. But there the 
facts are not fully set out and it 
is impossible to gather from the 
language of the report what was the 
particular nature of the plots in ques- 
tion in that case. 

We are satisfied, therefore, with 
the decision of the Court below in this 
particular case that the vendees who 
purchased this plot No. 177 on the 


(1) [LH90] 12 All.426—(1890) A.W.N. 
117 (F.B) 

(2) ['394j 16 All. 412 -(1894) A.W.N. 
134. 

(3) [19051 28 All. 124—2 A.L.J. 612— 
11905; A.W.N. 219. 


17th January, 1919, were entitled to 
claim the status of ■hissadaran mama, 
and that being so, we hold that the 
suit of the plaintiff was rightly dis¬ 
missed. The appeal, therefore, fails 
and is dismissed with costs. 

Appeal dismissed. 
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Sulaiman, J. 

Jafar Husain and others —Appli¬ 
cants. 

v. 

King Emperor —Opposite Party. 

Cr. Rev. No- 528 of 1923, Decided 
on 14th September 1923, from the 
order of Dist. Magistrate, Meerut 
D/- 13th August 1923. 

Criminal P. C., S. 106 —Conviction for 
assault under certain circumstances may jus- 
t.fy order under S■ 106. 

Whore there was no expreH finding that 
there wai an apprehension of a breach of the 
peace and the accuied were oonvicted of an 
offsnce of aisault but Magiatrate had also 
expressed an opiniou to the effect that the 
accused persons appertd to be .very trouble¬ 
some. IP C 1) 

field : that there was no legal flaw in the 
judgment and order under 8.106 was justified. 

Mushtaq Ahmcul —for Applicants. 

Judgment.—This is aa application 
in revision. The first point taken is 
that the learned District Magistrate 
has under an eversigut rejected the 
application filed before him summari¬ 
ly and has not considered the case on 
the merits. It is conceded that no 
appeal lay to him. 

HoweveT I have heard the learned 
vakil for the applicants and hare 
also examined the grounds on which 
the judgment of the trial Court is 
sought to be set aside Two points 
have been urged. The first is that the 
prosecution evidence has not been 
thoroughly discussed. I oannot ac¬ 
cept this. The judgment of the try¬ 
ing Magistrate, who tried the case 
summarily, covers more than a page 
in type. He has referred to the four 
witnesses who had s-en the occur- 
rence, and after stating what they 
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deposed to, has come to the conelu- 
fl ion that they should be believed. On 
the finding recorded by him the ac¬ 
cused went about canvassing and on 
a refusal by the complainant to vote 
for him struck him with a lathi and 
two of his companions, the co-ac¬ 
cused, beat him with hands. This 
case has been proved according to 
the trying Magistrate against him. 
In my opinion the finding on that 
point is clear and cannot be interfer- 


jjr Exenitio"—Collector can't dicide as to 
how much teas due to tecree hAder and hap 
much of decree wa » satisfied. 

Where a decree ia transferred for erccn- 
tion to the Collector he ha» ih*olutt* iuriaditt- 
tion to chooae the heat mef-od alio *■ ed to him 
by lew for rainirtr money to satisfy the dec e® 
but beyODd that it ia uoi wi'hin his provinc® 
to decide how rrueh money ia due to the 
decree hoHer and how much of t' e decree ha* 
been satisfied* U*. 308 C. 1, 2J 

N. P. Aspthana— for Appellant. 
Zafar Mehdi— for Respondent. 


ed with. 

The next point urged is that the 
order binding them over under S. 106 
was improper inasmuch as there was 
no express finding that there was an 
apprehension of a breach of the 
peace. Reliance is placed on a 
case reported in 43 Cal., 586. 
That case however is clearly distin¬ 
guishable because there the convic¬ 
tion was neither for riot nor for as- 
sault-and before proceeding under 3. 
106 the Court had to be satisfied that 
the offence was one which involved a 
breach of the peace, or of abetting 
the same. In the present case the 
accused were convicted of an offence 
of assault. In any case the learn¬ 
ed Magistrate has also expressed an 
opinion to the effect “that the accused 
persons appear to be very trouble¬ 
some.” I am of opinion that there is 
no legal flaw in the judgment. The 
case was a very simple one, and the 
accused were bound over beoause of 
the feelings whioh may be created 
in an election campaign. I an: satis¬ 
fied that the Magistrate must have 
thouget it necessary to bind them 
over. The application is without 
force and I dismiss it. 

Application dismissed. 
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Stuart and Mukerji, jj. 
Abdul Shakur —Appellant. 


Syed 

dent. 


v. 

Muhammad Matin —Respon- 


*•8- A- No. 873 of 1 
7th January 1924, f roJ 
D. J. Allahabad. 


, Decided on 
the decree of 


Mukerji, J.—The facts which 
have given rise to this appeal are 
these. There were two decrees one 
No. 15 of 1912, in favour of one 
Parsidh Narain and against the judg¬ 
ment-debtor Muhammad Matin. 
There was another decree No 95 of 
1912, in favour of Abdul Shakifr 
against the same judgment debtor 
Muhammad Matin. The decree No. 
95 of 1912 ordered the sale of soma 
property which was included in tha 
decre; No. 15 of 1912. In fact the 
decree No. 15 ol 1912 was passed on 
an earlier mortgage. The two 
decrees were put into execution and, 
the property involved being ancestral, 
they were sant to the ('ollector for 
execution. The subsequent mort¬ 
gagee Abdul Shakur satisfied the 
earlier decree No 15 of 1912, on 18th 
of September 1914. He then asked 
the Subordinate Judge that tha 
amount of the prior decree should be 
added to the amount due under his 
own decree, namely, decree No. 15 of 
1912. The learned Subordinate 
Judge, by order dat«d 3rd July 1915, 
found that this could not be done but 
he suggested that Ablul Shakur 
might proceed under the provisions 
of the Code of Civil Procedure, Sche¬ 
dule I, Order 31, rules 12 and 13. 
Thereafter the decree No. 95 of 
1912, was again sent to the Collector 
for execution by order, dated 22nd 
June 1916. When execution was 
proceeding before the Collector, 
Abdul Shakur made an application to 
the Subordinate Judge od 30th Janu¬ 
ary 1917, asking that the Collector 
might be informed that the sum of 
Rs. 2,075 whioh had been paid by him 
to Parsidh Narain for the satisfaction 
of deoree No. 15 cf 1912, should also 
be realised and the property sold, 
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not subject to the mortgage created 
In favour of Parsidh Narain, but free 
from incumbruncj. This application 
be was competent to m ike under the 
prorisi- ns of law already quoted, 
namely. Order 31, rules 12 and 13 of 
the Code of Civil Procedure. The 
learned Subordinate Judge acceded to 
this request and ordered that the ap- 
plicaton of Ab lul Shakur might be 
sent to the Collector for his informa¬ 
tion. The property was sold on 20ch 
.August, 1918, and was purchased by 
Aodul Shakur. He gave a receipt, a 
copy of which is on the record. He 
thought that the point should be 
made clear that the property had 
been sold free from encumbrance and 
that the amonnt of money for which 
hi had purchased was to be credited 
first towards the decretal amount due 
under the decree No. 15 of 1912 and 
the balance should go to satisfy his 
own dicr^e. His application to the 
Collector and his appeal to the Com¬ 
missioner were unsuccessful. Sub¬ 
sequently he made an application be¬ 
fore the Sibordinate Judge for reco¬ 
very of what w is due to him under 
his decree. He gave credit for the 
money realised by the Collector to¬ 
wards the satisfaction of the prior 
decree and the balance applied to¬ 
wards part payment of his own 
decree. Objections were raised as to 
his execution with the result that 
this second appeal comes before us. 

The learned District Judge held 
that the orlers of the Collector and 
the Commissioner stood in the way 
of the decree-holder getting his 
mom y- He found that Collector and 
the Commissioner were the executing 
Courts and that, tiny having decided 
that the only decree that was execut¬ 
ed was the decree No. 95 of 1912 noth¬ 
ing further could be done in the 
ma’ter 

The contention that has been rais¬ 
ed by the learned Counsel for the 
decree-holder before us is this. The 
Collector was to find out the best 
met hi ii cf raising money in order to 
satisfy the decree passed by the Civil 
Court He had absolute jurisdiction 
to choose the best method allowed to 
him by the law but beyond that it 
was not within bis province to 
decide how much money was due to 
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the decree-holder and how much of« 
the decree had been satisfied. Ini 
support of this proposition of law the 
learned Counsel has quoted two cases, 
namely, Tapesri J.al v. Denkinandan 
Rai (1) and Bhurchand Hansraj v. 
Vira Champa 12). Both these cases 
support his contention. Any com¬ 
ment of the decree-holder could not 
give the Collector any jurisdiction 
which he did not possess under the 
law. One important fact which must 
not be lost sight of is this. No rights 
of any third party are involved. It 
was the decree-holder who was pre¬ 
pared to forego his rights as a prior 
mortgagee which he acquired by pay¬ 
ment of the deoree passed in favour 
of Parsidh Narain. He unequivocal¬ 
ly declared that he was not going to 
rely on any prior mortgage. The 
judgment-debtor was there and orders 
were passed in the case and it must 
be taken that he was all along aware 
of the same. No attempt has been 
made to show that the procedure of. 
the learned Subordinate Judge has in 
any way prejudiced him. In the 
circumstances it appears to us to be 
clear that the three properties which 
were sold on 20th August 1918, were 
sold free from the encumbrance creat¬ 
ed in favour of Parsidh Narain and 
the money that was realised must be 
credited first towards the satisfaction 
of Parsidh Narain’s decree and the 
balance should go towards the part 
payment of the decree No. 95 of 19 L2. 

It remains to notice the receipt 
which was given by Abdul Shakur 
on his purchase. As the learned 
District Judge has remarkid that 
receipt does not say that Abdul 
Shakur bought the property in full 
satisfaction of his decree No. 95 of 
1912 and in execution of no other 
decree. The property that was sold 
could be sold free from encumbrance 
with the consent of Abdul Shakur. 
The receipt does not say that Abdul 
Shakur purchased the property sub¬ 
ject to the mortgage in his own 
favour. 

The result is that we allow the 
appeal, set aside the decree of the 


(1) 1894 16 All. 1 

(2) 1913 37 Bom. 32. 
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Dourtlielow and remand the execu¬ 
tion case through the lower appel¬ 
late Court to the first Court for dis¬ 
posal according to law. Costs of 
this appeal and the appeal in the 
Court below must be paid by the 
judgraent-debtor-respondent. Costs 
in this Court will include fees on the 
higher scale. 

Appeal allowed. 
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Mears, C. J. and Piggott, J. 

Bhim Singh —Defendant—Appellant. 

v. 


Ram Singh and another —Plaintiffs— 
Respondents. 

L. P. A. No. 100 of 1922, Decided on 
4th January 1924, from the decree of 
D. J. Mainpuri. 


* Hindu Law—Joint family—Alienation. 

Alienation by father, in satisfaction of ear. 
ller mortgage and mortgage decree is for ante¬ 
cedent debt and if the dsbts are not ta'nted with 
Immorality the sons are bouDd by the aliena¬ 
tion. 44 I. A. 197; 1934 P. 0.50, foil. [P. 309 C. 3] 

Iqbal Ahmad , S. AT. Mukerji and 
S. P. Strata—for Appellant. 

S. N, Chaube —for Respondents. 


Piggott, J.—This was a suit by two 
Hindu sons to contest an alienation 
of joint family property made by way 
of sale on the 14th of October 1919, 
by their father in favour of Bhim 
Singh, who is now the appellant be¬ 
fore us. It has been found that the 
consideration for the sale consisted of 
the satisfaction of two older debts. 
One of these was incurred under a 
mortgage of December 5th, 1904. and 
ihe other under a mortgage of the 
19th July 1910. On the bond of 1904 
a suit has been brought and a decree 
passed. The satisfaction of this dec¬ 
ree formed the major part of the con¬ 
sideration for the sale in suit. The 

, of tbe mortgage of 1910 
loonstituted the remainder of the oon- 

Meration. Both these mortgages 

Kl e f„ n fJ° nt ? aCted by the father of 

sactioJ, ffS - In l he P laiQt the tran- 
S2 Hh, 7T 5 ohallenged on the 
E2*** thes e older debts, inour- 

•forimmo f eaW 1904 and 1910, were 
for immoral purposes and, therefore. 


not binding upon the sons. This point 
was found against the plaintiffs. 
Nevertheless the lower appellate 
Court and the learned Judge of this 
Court who heard the case in second 
appeal, having regard to the princi¬ 
ples whish have been deduced by this 
Court from the decision of their Lord- 
ships of the Privy Council in the case 
of Sahu Ram Chan ra ▼. Bhup Singh 
(1), held that the older mortgages of 
1904 and 1910 could not in themselves 
constitute an antecedent debi for thB 
discharge of which the father could 
alienate a portion of the joint family 
estate It was not proved ^ thB 
satisfaction of the lower appellate 
Court that these older mortgages had 
themselves been executed for lawful 
necessity and, consequently the suit 
brought by the sons was decreed. 
Since the decision of the learned • udge 
of this Court their Lords’ips of the 
Privy Council have reviewed the 
entire question in the case of Brij 
Narain Rai v. Sfangal Prasad (2). We 
have no doubt that on the principles - 
laid down in that decision the ol er 
mortgage of 19lu and the decree pas¬ 
sed upon the mortgage of 190t con 
stitute antecendent debts, being, as 
tbeir Lordships have put it, antece¬ 
dent in fact as well as in time. They 
were wholly independent of the Iran-* 
saction now impeached, namely, the 
sale of October 14, 1919, and were in 
no sense parts of that transaction. It 
was, therefore, within the competence 
of the father of the plaintiffs to alie¬ 
nate a portion of the joint family 
property in satisfaction of these ante¬ 
cedent debts of his own, so long as 
those debts had not been incurred for 
an immoral purpose. This appeal 
must, therefore, succeed. We set 
aside the decree of the learned Judge 
of this Cjurt and also that of the 
lower appellate Court. We restore 
the decree of the Court of first in¬ 
stance dismissing the plaintiffs’ suit. 
The defendant is entitled to his costs 
throughout, including fees on the 
higher scale in respect of both hear¬ 
ings in this Court. 

Appeal allowed. 


(1) [19171 39 All. 437. 

(2) 1924 P. O. 50. 
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Walsh and Ryves, JJ. 

Earn Prusa.l —Plaintiff—Appellant. 

v 

Mahabir and another —Defendants— 
Respondents. 

S. A No 266 of 1922, Decided on 14th 
December 1 <21, from the decree of 
Sub. J. Mirzapur. 

(a) Civil Procedure Code, S, 11 — Conflicting 

dlfXSiO' 8 . 

Out of incontiiieat and contradictory judg¬ 
ment* inter partiej, the late*- judgment must 
prevail. Prij*- decree becomes unenforceable 
after later decree, but where later decree doe* 
sot caucel prior decree the fruit* got in execu¬ 
tion of prior decree are not restored to the 
juagmeut-debtor in the prior decree, «*ho was 
held entitled to pr vent further execution only 
|y a still later decision in hi* fa vour, on his fil¬ 
ing a suit foi the purpose. 

* sb) Civil P . C * S % 11-Co-defendant*— 
Principle applies if there is mutual conflict . 

As regciri* co-defendants, adjudication 
which i. necessary to give the proper relief to 
the plaiutid i« res judicuta as between the co- 
defendau s as we I, provided Here is a conflict 
of inter* s . ( P310C2) 

K. N. Katju- for Appellant. 

J. ti. Lai—tor Respondents.__ 

Walsh, J.—This is a matter which 
is perfectly simple and straightfur- 
ward, but which by a combination of 
circumstances has got into a slight 
tangle. The whole question turns 
upon the In'erpretation of a will, 
about which unfortun >tely there has 
been a difference of opinion. But 
that question wa9 finally and conclu¬ 
sively determined against the parties 
to this suit by a judgment of the 
Chief Justice and Mr. Justice Banerji, 
on the 5th of December, 1919. In 
order to simplify this judgment, we 
propose to call the parties merely 
appellant and respondents. The ap¬ 
pellant and respondents to this appeal 
were en itled by a will of an ancestor 
dated the 1 Oth of April, 1882, to a 
half share of a business. A contro¬ 
versy has arisen ever the meaning of 
the will as to the house The respon¬ 
dent brought a suit against the ap¬ 
pellant to determine that question. 
It reached the High Court in second 
appeal and every Court was against 
the appellant and it was decided by a 
single Judge 6«f this Court, in May, 
1916, that the h*ouse belonged to the 
parties in equal scares, half and half. 


That deoision was final and binding 
upon the parties for the time being. 
But when the respondent, who had 
been successful in that suit, started 
to enforce his rights in the execution 
Court, the usual tertium quid appeared 
upon the scene in the character of a 
separated member of the joint family 
to which the appellant had belonged, 
and he claimed unsucjessfully in the 
execution Court his haff share in this 
property which had been joint and 
had been partitioned to him. That 
was a sort of jus tertii independently 
of any decision in the previous litiga¬ 
tion. If he was right, the decree in 
the previous litigation could only 
operate upon the balance which waa 
left after his rights had been separat¬ 
ed and given to him. Thereupon he 
brought a suit claiming his share of 
which he had been deprived in the 
execution Court, and he made both 
the appellant and the respondent 
parties to that suit. In that suit the 
interpretation of the will undoubtedly 
came substantially into question. 
The suit could not be decided without 
interpreting the will, and as you can¬ 
not interpret half a document, it 
necessarily followed that the inter¬ 
pretation adopted in that suit would 
not only affect the rights of Sheo 
Prasad but also the rights inter se of 
the appellant and respondents who 
were then co-defendants. So that as 
regards the interpretation of the will, 
the following principle of law, whioh 
nobody is concerned to dispute, 
came into play. As regards co-defen¬ 
dants, adjudication which is necessary 
to give the proper relief to the plain¬ 
tiff, is res judicata as between the co¬ 
defendants as well, provided there is 
a conflict of interest. In the end 
that suit also reached the High Court 
and Mr. Justice Ryves, before whom 
the appeal in second appeal came, 
was of opinion that the interpretation 
of the will in the previous suit on ap¬ 
peal was erroneous- He referred it to 
two Judges. It ultimately came bo- 
fore the Chief Justice and Mr. Justice 
Banerji who in the decree we have 
already referred to, dated the 5th 
December, 1919, held that the pre¬ 
vious interpretation of the will was 
erroneous and that the house had 
been bequeathed to the appellan 
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solely, the result of which was that 
the plaintiff in that suit was entitled 
to his share and the appellant to what 
wa* left. It was not necessary on 
that occasion to go into t e oonse- 
quenoes of the decree which was 
passed. It was a matter which 
might be left, if the Court thought fit. 
to be dealt by arrangement between 
the parties themselves, or by any 
other Court which migV have to 
interpret the effect of that decree. 
The High ^ourt might on that occa¬ 
sion have given a declaration as bet¬ 
ween the twu co-defendants as to their 
rights. It had in fact expressed those 
rights in so many words. It was not 
asked to do more. The parties were 
left to their existing rights. Those 
rights are not difficult to state. Fro n 
the 5th December the appellant had 
his half share Sneo Prashad had his 
half share. The respondent was out 
in the cold. But inasmuch as th« 
decree of the High Court of 1916 was 
not affectel by the decree of the 
High Court of 1919, it remained pro 
tanto gcoiand anything doie und 5 r 
it was pro tanto valid. Something 
had been lone under it. The respon¬ 
dent hal not slept upon his rights 
He had lone his best t» enforce them 
as the result of his triumphant but 
temporary success in 1916 anl he 
brought one suit for rent in 1917 
which ended in a comDroraise, and 
even after December, 1919 he appliel 
to the execution Court, namely, in 
March, 1921, to execute.his decree, 
wbioh, although he never ought to 
have obtained in the light of what 
the High Court had -ubsequently held, 
he still enj iyedas the result of the 19 1 6 
decision. The Subordinate julge who 
dealt with that execution proceeiing 
took a perfectly right course. It was 
pointed out to him by the appellant 
before us that there was a subsequent 
decision wiiah showed that the res¬ 
pondent ought not to have roc >vered 
that decree. Ha declined to fall into 
the trap whioh was laid for him. His 
business was to exsoute the deoree and 
^eoiie a ny legal grounds whioh 
might be raised in objeoiion to its 
execution, and although in giving his 
Masons he indulged in oertain dicta, 
which ig the way of Judges who are 
unfortunately expected, even if not 
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oorapelled, to give reasons for wha 
they do, dicta which, we are bound to 
say. we should probably have ex¬ 
pressed ourselves as one of our rea¬ 
sons for the order with reference to 
the state of things created by the 
decision of the High Court. In sub¬ 
stance he expressed that the prior 
de-ision of ths High Court was res 
julicata and binding upon tne parties, 
an! Mr. Jang Bahadur Lai, on behalf 
of the present respondents, relies upon 
these dicta as amounting in them¬ 
selves to res julicata binding upon 
the apDellant before us. He might 
have appealed from the order of the 
execution Court. Hedilnot. There¬ 
fore, says Mr. Jang Bahadur Lai, 
everythin' whioh the Julge said in 
his judgment is binding upon the 
appellant for ever But of course that 
is not so. The question of whether 
the previous proceedings were res 
julicata between the parties was not 
either directly or su^tantially in issue 
in the execution Coirt The later 
decision of the High Court differing 
from the prior decision, as we have 
alrea ly pointel out, left the existing 
decrees untouched The execution 
Court had to execute such decrees in 
accordance with the law without re- 
girdtownat any lodge might have 
said or done in some other suit which 
was not before it Bu-' in the light of 
this somewhat incongruous state of 
thingi, namely, tiat a party who had 
been declare l by the Hgh Court to 
have no interest whatever in the pro¬ 
perty was still successfully executing 
decrees which gave him the profits 
thereof, it is not surprising that the 
appellant locked round to see how he 
could right the wrong, which it un¬ 
doubtedly was. and he brought the 
present suit. For the m iinont we 
will pass b/ the criticisms w lioh the 
respondents counsel M.\ Jang Baha¬ 
dur Lai has basel upon the form of 
the relief claimed. Tne substance of 
the matter is a suit to leclare in his 
favour as against the respondents, 
with reference to this much debated 
point, the rights which had been 
established in his favour by the sub¬ 
sequent decision of tha High Court, 
and he started upon that suit un¬ 
doubtedly with the objsot of enforc¬ 
ing in his favour that -'soision and ol 
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doing so by means of the principle of 
res judicata which in his view under 
S. 11 of the Code made the decision of 
the 5th of December, 1919 binding 
upon the respondents. In the decision 
of that question, which was really 
the only question in suit, the lower 
Courts have gone off the line. The 
question substantially and directly in 
issue in the pricr lit galion which 
ended in the decree of December, 1919, 
was, what were the rights of the 
parties in respect of the hous j under 
the will ? The absence of Sheo Pra¬ 
sad from the first suit, and the fact 
that the second suit only related to 
half the house, are both irrelevant. 
The greater includes the less, and a 
decision as to the vhole house of- 
course includes a decision as to the 
half, and it was impossible to decide 
the issue in Sheo Prasad’s suit which 
ended in the dpcree of December, 
1919, without deciding the rights over 
the whole house. We come without 
hesitation to the conclusion that the 
decision with regard to the interpreta¬ 
tion of the will, and, therefore, the 
devolution of the whole house, was 
substantiilly and directly in issue 
between the appellant and respondents 
as co-drfendints in S >eo Prasad’s 
uit within the meaning of S. 11. and 
hat, therefore, both the lower Dourts 
have come to a wrong decision, and 
that the plaintiff is entitled to succeed 
in this appeal and *ub-tantially in the 
suit. We now come to the que tion 
as to the form of the relief. Mr. Jang 
Bahadur Lai with regard to this has 
taken a good poin». lhe plaintiff 
claim* that the decree in No »55 of 
1914 which has b >en wrongly passed 
may be cancelled. Putting this into 
plain E’ glish, it is a-king the Munsif 
to cancel a decree of a Single Judge 
of the High Court w.iich, as we have 
already said, is dingerously near to 
contempt of Court, and it is clear that 
the Munsif was not disp )s j d to do it. 
Mr. Jang Bahadur Lai for the respon¬ 
dents now contends that he has not 
decided the issue at all But in asking 
for this relief the plaintiff either by 
good luck or judgment happens to 
have put in the necessary words 
which entitle us to do justice in the 
case. He says that under the will 
dated the 10th of April 1882, the 


defendants hare got no right in the 
house known as Ar u atwala. That is 
really what he was trjing to do, ; 
namely, to establish that the decree 
of the 5th of December, 1919 was 
binding upon the respondents, that 
the respondents had no right to the 
house, and that therefore he, the 
plaintiff, was entitled to a declaration 
that he was, and the fact that he put 
in an ancilltry claim which it was 
impossible for the Court to grant, does 
not in our view disentitle him to what 
is obviously just and right v in the 
circumstances as they now exist. 
Though it may be useless, we think 
it right to indicate to the parlies our 
riew of how matters should for good 
an! all rest between them. The res¬ 
pondents are clearly entitled, in our 
opinion, to the fruits of what they 
have been able to recover as the result 
of the decision in their favour in 1916 
without qualification. That is to say, 
as regards any decision in execution 
proceedinss taken even after the 5th 
of December, 1919, the status quo is to 
continue. On the other hand, as the 
result of this decision, the plaintiff is 
not entitled in law to restitution of 
anything which he may have paid in 
the meantime. But as from today 
the decree of 1916 and any proceed¬ 
ings in the lower or execution Courts 
based thereon must be regarded as at 
an end, Mr. Jang Bahadur Lai has 
very naturally pressed upon us on 
behalf of his clients that we ought to 
remit the case for the determ nation 
of other issues. Technically he 
possesses this right, but we have gone 
into ihe matter very thoroughly and 
we are convinced that no further 
issue remains to be determined. Fur¬ 
thermore there was an agreement 
between the gentlem >n conducting 
the ca<e "n either side in the Munsif’s 
Court that no oral evidence shoull be 
produced. This creates an estoppel. 
The appeal must be allowed and the 
plaintiff's suit decreed in the terms of 
this judgment with costs here and 
below. 

Appeal allowed. 


* 
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Stuart and Mukfrji, JJ. 


Mt. Mahalei —Defendant-Appellant- 

v. 

Jagan Nath Dan —Plaintiff—Res¬ 
pondent. 

E. S. A. No. 1268 of 1922. Decided on 
7th January 1921, from the decision of 
D. J. Allahabad. 

Civil P. C., S. 47—Party. 

Where mortgage decree agai nst two persoDS is 
set aeiJe.i.gainst one id appeal objection by 
aucce/afu! defendant that judgment debtor had 
do interest in property sougut to be sold must 
be tried in execution proceedings as the 
successful defeolant is a party. IP 313 C 2J 

Damodar Da *—for Appellant. 

Hart bans Sahai —for Respondent. 


Stuart. J.— The litigation which has 
resulted in this appeal has taken a 
most unfortunate course. A woman 
called Mahadei, the widow of a 
Halwai calltd Mahadeo, on tne death 
of her first husband married a certain 
Chunni Lai. Second marriages are 
permitted amongst Halwais. Maha¬ 
deo had owned two houses. On the 
26th February 1907, a mortgage, was 
executed for consideration in favour 
of Mahant Ishar Das by which these 
two houses were hypothecated. Ishar 
Das suco-ssor-in-intere^t filed a suit 
upon this mortgage against Mahadei 
and Chunni Li!. The suit was decreed 
against both of them. Mahadei alone 
appealed. The District Judge found 
m appeal that there wis an irregu¬ 
larity in the execution of the mort¬ 
gage which vitiated it against both 
executants but as Chunni Lai had not 
appealed, he allowed Mahadei's appeal 
°“ | y* ffuite clear that the effect 
of his judgment was in no way to 

Ju 0 Chutmi Li * from liability and 
,dat the preliminary decree remained 
a good decree as against Chunni Lai. 
lhe decree as it stood was against 
Lal Personally with a lien 

declared upon the two houses but a 
nnal decree was subsequently prepar- 

the ?«! nSt ? hu L nui Lal only ordering 

‘hat Chunni Lai's 
are to be 


interests m the two houses 


brought to sale That is all that a 
mortgTge decree can mean. It is 
passed against property standing in 
the name of a particular person and 
implies that the interests of that par¬ 
ticular person in the specified pro¬ 
perty are brought to sale. When this 
decree was put into execution for the 
sale of the two houses Mahadei put in 
an objection in which she stated that 
the houses in question did not belong 
to Chunni Lal but belonged to her and 
that they should not be sold by 
auction. She continued that if they 
were sold at auction it should be pro¬ 
claimed at the time of the sale that 
she owned these two houses and that 
Chunni Lal had no right, title or 
interest therein. This objection ap¬ 
pear* to us not to be in any way an 
ojection impugning the decree hut an 
objection setting forth a desire to 
explain the decree. Mahadei was 
undoubtedly a party to the suit in 
which the decree was passed under 
the explanation to S. 47, C. P. C., and 
the question that she raised was 
clearly to our mind a question relat¬ 
ing to tho satisfaction of the decree. 
So S. 47 is applicable to the ma.ter 
and Mahadei’s objection should havo 
been decided upon the merits as was 
ordered by the late Mr Shibendra 
Nath Banerji, on the 7th November 
1921. We cannot agree with the 
views taken by the late Mr. Benerji’s 
successor and by the District Judge. 
We hear that in the meanwhile 
Mahadei has filed a suit for a declara¬ 
tion to the same effect, that she has 
succeeied in this suit and that the suit 
is now pending before the District 
Judge in appeal. The fact that she 
has done so renders the remainder of 
the proceedings somewhat acadomio. 
It is absolutely clear that what must 
be decided is to whom these houses 
belong and whether the question is 
decided under S. 47 or by a regular 
suit appears to us not very material 

wk** 10 c * roum stances of the case. 
What appears to be desired is a 
correot decision and what seems to 
be les 3 important is the method of 
arriving at it. Fortunately the law 
now meets any difficulty in this 
matter for a proceeding under S. 47 
oanbe treated as a suit and a suit can 
be treated as a proceeding under 8. 47 
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We, accordingly, remit the matter to 
the learned District Judge for deci¬ 
sion according to law. He will be 
seised both with the appeal in the 
regular suit and this present objec¬ 
tion. Costs here and hitherto will 
abide the result. 

Appeal allowed. 
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Mears, C. J. 

5, M. Bose —Applicant. 

v. 

Emperor —Opposite Party. 

Cr. Re7. tf". 681 of 1923, Decided on 
13th December 1923, from an order of 
Ss. J. Allahabad. 

Companies Act, S. SS3— Contravention. 

Prospectus *a« «ent to Registrar shewing 5 
Directors. Though 2 Directors o it of them 
had not paid their share money accused 
stated that every Director had paid it. 

Held though registrar could have detected it 
before oermitting co nmencemeot of business, 
accused came within S. 283. 4 P31i 0 2] 

P. L. Banerji— for Applicant. 

Mears, C. J.— I am of opinion that 
this application in revision must be 
rejected. The facts are very simple. 
In November, 1919, Mr. Bose sent a 
prospectus to the Registrar, Joint 
Stock Companies, a memorandum 
rnd articles of association and from 
those documents it appeared that five 
persons consented to be Directors of 
the Company, and as such had under¬ 
taken to take up 500 shares of Rs. 10 
each. Three of those persons <-ub. 
sequently did discharge their obliga¬ 
tions but Raja Ram Gopal Singh of 
Manda and Goshain Rampuri never 
paid any su ns due from them and 
beyond the fact that their names were 
given out ap Directors of the Com¬ 
pany, they did nothing whatever. On 
the 10th of September, 1920, nearly a 
year after, Mr. Bose made a declara¬ 
tion. as required by statute, to the 
Registrar of Joint Stock Companies, 
with the object of inducing the Regis¬ 
trar to grant permission to allow the 
Company to commence business. In 
that declaration he stated: “Every 
Director of the Company has paid to 
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the Company on each of the shares 
taken or contracted to be taken by 
him, and for which he is liable to pay 
in cash a proportion equal to the 
proportion payable on application 
and allotment on the shares offered 
for public subscription. The only 
information that the Registrar 
had of the persons who were descri¬ 
bed as Directors was that there 
were five persons including the Raja 
of Manda and Goshain Rampuri; that 
is to say, had he attempted to ascer¬ 
tain what was meant by the phrase 
“every Director" and had turned to 
the list of Directors, furnishei by Mr. 
Bo«e, he would have seen five names. 
It is suggested that if he had turned 
to another document where in shares 
were allotted he would have seen 
that in point of fact a period of 
two months had expired without the 
Raji of Manda and Goshain Rampuri 
having paid their dues as Directors, 
and, therefore, by a process of reason¬ 
ing and by applyingsome knowledge 
of law he would have been able to 
decide for himself that the Directors 
had dropped from 5 to 3. I am of 
opinion that the Registrar was under 
no duty of that character, that he 
was entitled tc assume that the five 
Directors, whose names had been 
given to him by Mr. Bose, were in¬ 
tended to be and were in fact included 
in the wo-ds “every Direitor" entered 
in the declaration given in Septem¬ 
ber; and if anything had happened in 
the interv il between November 1919 
and September 1920 to reduce 
the nu nber of Directors, it was 
the duty of Mr. Bose to tell that to 
the Registrar as one of the material 
facts to be taken into consideration 
by him in deciding whether this Com¬ 
pany should be allowed to commence 
business. His omission to mxkethisi 
clear to the Registrar brought him ini 
the opinion of the Joint Magistrate! 
and in the opinion of the Sessions! 
Judge within S. 282 of the Act, andj 

also in mv opinion. 

It is said that six months rigorous 
imprisoment is too severe a sentence 
in the circumstances, I do not agree 
with that view. It is of the utmost 
importance that in a country 3UC ? 
this, where everybody hopes tna* 
there will be a very great extension 
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of industrial prosperity, and that in¬ 
dustrial prosperity probably conducted 
along the lines of Limited Companies, 
that the persons who embark on 
Company floatation, and who assume 
offices of responsibility, should under¬ 
stand that they have got to carry out 
their duties not only carefully but 
honestly. I accept the conclusion 
that the Sessions Judge has come to; 
and, as I said at the outset, this 
application in revision must be and 
is rejected. 

Application rejected. 
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Lindsay and Sulaiman, JJ. 

Raghunandan Singh and others — 
Defendants—Appellants. 

V 

Tulshi Singh ani others— Plain¬ 
tiffs—Respondents. 

F. A. No. 263 of 1931, Decided on 
11th July 1933, against the decree 
of the Sub. J. Jaunpur, D/-21st of 
April 1921. 
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Judgment—We think that on the 
main question decided in the Court 
bolow the judgment of the Subordi¬ 
nate Judge is correct. The suit was 
a suit brought by two persons Jesri 
Singh and Tulshi Singh who alleged 
themselves to be the presumptive 
reversioners of one Gaya Din Singh 
who died some time ago and was 
succeeded by his widow Mt. Sonkali. 

On the 7ih of February 1914 Mt. 
Sonkali, the widow of Gaya Din, 
executed a gift by which she purport¬ 
ed to transfer the entire estate left 
by her husband in favour of Jagan- 
nath Singh who is also one of the 
presumptive reversioners. 

Jagannath Singh was impleaded 
in this litigation as defendant No. 1. 
He has since died and is now repre¬ 
sented by his descendants. 

The case for the plaintiffs was that 
this deed of gift was an invalid 
document and they prayed for a 
declaration of its invalidity as 
against them after the death of the 
executant Mt. Sonkali. 

Jagannath Singh and certain other 
reversioners who were impleaded as 


Hindu Law—Alienation by widow—Gift by 
widow should be stt aside at the instance of 
the iever*iontro indemnijying the donee to the 
extent to which he has suffer red at the hands 
of reversioners. 

A suit wa» brought by two persona who al¬ 
leged themielvesto be the presumptive reversi¬ 
oner* of G. who died sometime ago 
and was sjcoeedoi by hia widow. On 
the 7th of Fe^ruirj 1914 the widow 
executed a gif. by which she purport¬ 
ed to transfer the entire estate left by her 
husband in favour of J. a third pre¬ 
sumptive reversioner. Plaintiffs prayed for a 
declaration of the invalidity of the deed of 
gift as against them after the death of the 
executant, the widow. While G. was 
still alive two usufructuary mortgages were 
executed by his mother in favour of certain 
mortgagees One of these mortgage* was in 
favour of a number of persons including the 
plaintifti. After the deed of gift was exeouted 
in favour of J, ho redeemed his mort¬ 
gage from plaintiffs. 

plaintiffs should be granted the 
declaration but that in the event of the pro- 
f, 1 la, n?i?s surviving the widow, they will 
*° aofcua l possession of their 
share of the property whioh was mortgaged. 

“ Payment to J. or his legal repre- 

debt^r WU of the mortgage 

. debt. S3 WJt. 409 P.O. Foil. [P 316 0 i\ 

lant£ nandan Pra3ad ~~ for Appel ‘ 
Haribans Sahai—tor Respondents. 


defendants put up the defence that 
this deed had been executed with the 
consent of the plaintiffs. Some of 
the defendants who are reversioners 
gave evidence to this effect but the 
learned Judge of the Court below has 
refused to believe them and we think, 
having regard to all the circumstan¬ 
ces, that he was perfectly right. The 
document itself does not refer to any 
consent given by the other reversion¬ 
ers. On the contrary the gift pur¬ 
ports to have been made by ML 
Sonkali in favour of Jagannath in 
consideration of services which 
Jagannath Singh had rendered to 
her. We hare already adverted to 
the fact that the gift comprised the 
entire estate whioh was left by Mt. 
Sonkali’s husband. 

One of the plaintiffs Jesri Singh 
died while the suit was pending. 
The other plaintiff his brother Tulshi 
Singh, gave evidence in the ca9e and 
denied that he had ever given any 
oonsent to the execution of this deed 
of gift. We may also mention an¬ 
other piroumst&noe whioh is of some 
importance. lathe year 1916. some 
other reversioners one of whom was 
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Khunkun Singh brought a suit for a 
declaration of the invalidity of this 
very same document. At page 24 of 
the paper book we find the written 
statement of Jagannath which was 
filed by way of defence in that case. 
Not a word was said there about the 
consent of the other reversioners and 
we think it may rightly be inferred 
that this defence of consent was an 
after-thought. On the whole we are 
quite satisfied that there was no con¬ 
sent and that the plaintiff s suit was 
not barred on this ground. 

There is however one other matter 
to be considered. It is proved that 
while Gaya Din Singh was still alive 
two usufructuary mortgages were 
executed by his mother in favour of 
certain mortgagees. One of these 
mortgages was for Rs. 40 and the 
other for Rs. 918. 

This latter mortgage was in favour 
of a number of persons including the 
plaintiffs in the present suit and it 
was stated by Tulshi in his evidence 
that he and his brother Je«ri Singh 
were in possession of the entire 
mortgaged property under this latter 
mortgage of Rs. 918. 

It is proved that after the deed of 
gift was executed in favour of Jagan- 
nath he redeemed this mortgage. 
That fact is admitted by Tulshi 
Singh and is also proved by the evi¬ 
dence of one Mahabir Singh. 

In the Court below the defendant 
Jagannath pleaded that if the plain¬ 
tiffs were found to be entitled to the 
declaration they were seeking that 
declaration ought to be qualified with 
some provision for Jagannath's in¬ 
terests. Jagannath Singh pleaded 
that having freed the family pro¬ 
perty from these mortgages he should 
be held entitled to be re-imbursed by 
the reversioners who may eventual¬ 
ly become entitled to actual posses¬ 
sion of the property. The learned 
Judge of the Court below thought 
there was no need to mike any 
declaration in favour of Jagannath. 

The point has been argued at great 
length before us and we find that a 
similar case came before a Bench of 
this Court Ohansham Singh v. Tej Bnha 
dur Singh (1). In that case the learned 

(1) [1912] 9 A.L.J. 496—13 I.C. 191. 


Judges refused to make a declaration 
in favoir of the defendant such as 
wassorght here by Jagannath and 
is now sought by Jagannath’s legal 
representatives. 

We think however that there is 
one fact which distinguishes the case 
we are now dealing with from the 
case just referred to. The mortgagees 
who have been redeemed are the 
plaintiffs themselves and it certainly 
appears to U3 that there can be no 
injustice in declaring in the present 
suit that in the event of these plain¬ 
tiffs surviving Mt. Sonkali and be¬ 
coming entitled to immediate posses¬ 
sion of the property they ought not 
to be allowed to get possession from 
Jagannath or his legal representa¬ 
tives without paying their propor¬ 
tionate share of the mortgage debts. 
This equitable principle was recognis¬ 
ed in the case reported as Mahomed 
Shumsool Hooda v. Shewakrarn (2). 
That was a case decided by their 
Ltrdships of the Privy Council. 

While we hold therefore that the 
judgment of the Court below is cor¬ 
rect and that the decree should stand 
we think it proper to modify the 
decree by inserting the following 
declaration, namely, that in the event 
of the present plaintiffs surviving Mt 
Sonkali they will only be entitled to 
actual possession of their share of 
the property which was mortgaged 
on payment to Jagannath or to 
Jagannath’s legal representatives 
their quota of the mortgage debt With 
this variation in the decree of the 
Court below we dismiss this appeal. 

Parties will pay their own costs. 

Decree mo lifted 


(2) [18751 2 I. A- 7—14 B. L. R. 226— 
22 W.R. P.C. 409 (P. C.) 
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Daniels, J. 

Puttoo Lal and others— Applicants. 

v. 

The Crown —Opposite-Party. 

Cr. Rev. No. 296 of 1923, Decided on 
12th July 1923, from the order of the 
S. J. Farrukhabad, D/- 9th April 19 J3. 
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Criminal P. C. Si. 234 and 239—Joint • 'ial of 
offences undtr 5. 324 and 342 I.P.C. is il. ‘.gal. 

Six aoomed were tried at one trial fo r 
offenoes unde.' 3i. 147, 313, 312 alleged to have 
been con-nittei oa 25th January. 

Held that their joint trial cannot be justified 
under S. 234 or 239 Cr.P.C. 25 M-. 61 P.O. Fol 1 * 
40 Cal. 318 and 3i) A. 351 Ref. IP 317 C. 1.1 

C. Thompson—for Applicants. 

Asst. Govt. Advocate —'for the 

Crown. 


no otder on this application but leave 
it to the Court before whom the 
accused may be brought to pass 
orders on any application that may 
be made to it. 

Retrial ordered. 




Judgment. — This application in 
revision is based on a misjoinder of 
charges which constitutes an illega¬ 
lity invalidating the entire trial under 
the Privy Council ruling in tiubrah 
mania Ayyar ▼. King Emperor (1). 
The six accused were tried at one 
trial for offences under Ss. 14 7 and 325 
of the Indian Penal Code alleged to 
have been committed on the 24th of 
January, and at the same time for 
offences under Ss. 147, 323 and 342 of 
the Indian Penal Code alleged to 
have been committed on 25th January. 
This joint trial caonot be justified 
under S. 234 or 239 of the Criminal 
Procedure Code. The offences are 
not ollences of the same kind, since 
the offence under S. 342 at any rate is 
an offence quite different from that 
under S. 325 Neither were the 
offences committed in the same tran¬ 
saction. It has been held in several 
cases that Ss. 234 and 239 of the 
Indian Penal Code cannot be combin¬ 
ed e.g. t Emperor v. Jibuti Kristna 
Bagchi ( 2 ) and Emperor v. Mata 
Prasad (3). I must therefore, and 
hereby do, set aside the convictions 
and direct a retrial of the accused. 
The offences alleged to have been 
committed on January 24th must be 
tried separately from those alleged to 
have been committed on January 
2oth.. I regret this result inasmuoh 
as no objection was taken at the time 

I n n !' or , eveDin the appeal to 

s i2°?? below - 1 hav ° beeo asked 

co let. i he accused on bail. I make 


( 2 ) 

(3) 


Mad. 61—28 I.A. 257 

Ko W I.Q Ca 4 1 i 8 3 ' 8 - U CrX 

a.w. 

152 5 A.L .J. 450-8 Cr.L. J. 
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Kanhaiya Lal, J. 

Jaswant Singh and others —Appli¬ 
cants. 

v. 

King Emperor— Opposite Party. 

Cr. Rev. No. 416 of 1923, Decided 
on 16th November 1923, from an order 
of the Mag. First Class, Agra. 

Criminal P C., S. 208—Refusal of Wagis* 
irate to txamine defence witnesses vitiatu 
committal . 

Il is obligatory oo a committing Magistrate 
to record auch evidence as the accuaid wants 
to produce. [P. 318 C. 1.) 

G. W. Dillon —for Applicants. 

R. Malcomson —for the Crown. 

t 

Kanhaiya Lai, J,—This is an appli¬ 
cation asking the Court to set aside 
an order of committal under S. : 95 of 
the Code of Criminal Procedure. 
S. 208 requires that the order of 
committal should not be passed till 
the Magistrate has heard the com¬ 
plainant and taken suoh evidence 
as may bo produced in support of the 
prosecution or on behalf of the 
accused. After the evidence for 
the prosecution was heard and the 
statements of the accused persons 
were taken down, the Magistrate 
framed a charge against the aocused, 
under S. 395 of Criminal Procedure 
Code, without asking the accused 
whether they had any evidence to 
produoe. After the charge was read 
over and explained to them, an 
Application appears to have been 
made on their behalf, asking that 
certain witnesses should be summoned. 
That application is not on ihe record ; 
but Mr. Dillon, who appears on behalf 
of the accused, has satisfied th d Court 
from a certified copy whioh bo had in 
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his possession that such an applica¬ 
tion was made, and the order passed 
by the trying Magistrate was that he 
could not entertain it, because it had 
been made after the charge had been 
framed and while he was writing the 
order of committal. The learned 
Magistrate also considered that it 
would he a waste of time to record the 
evid .■nee. It was, however, obligatory 
on him to record such evidence as the 
accused wanted to produce. He put 
no question to them about their 
evidence, and as has been held in 
Quern-Empress v. Ahmadi (1) and 
Emperor v. Muhammad Harfi (2), be 
failed to discharge the duty iraoosed 
on him by law and passed an order'of 
committal without considering the 
defence. The order of committal is, 
therefore, set aside and the case sent 
back to the trying Magistrate with a 
direction that he should summon and 
examine the witnesses which the 
accused may like to produce and then 
proceed according to law. The appli¬ 
cation aforesaid should be traced and 
placed upon the record. 

_ Order set aside. 

U)[ L 898J <40 All., 264-(1898) A. W.N 

52. 

(2) [i903]26 All. 215—(1903) A.W.N. 

177. 
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Lindsay and solaiman, JJ. 
Amla Mm l an l others— Applicants 


v. 


Nondu —Opposite Party. 

Mis. Rif. No. 387 of 1923, Decided 
on 2uth December 1923. 

* (a) Pre emption—Oasis—Right must rest in 
contract, custom or statute — Custom can be 
deduced from decisions—Variation in rate 
deduced from previous judgments is not per - 
mistible. 


i A right of preemption must in the absence of 
statute bo either on cjatraofi or custom. 
In the absence of any statutory enactment or 
any entry in tae public record of rights the 
custom may >e deduced from a long series of 
decisions. Where a rule of custom is deduced 
from previous judg neats it should in no 
way be departed from merely because it is 
thought more equitable that ane# rule should 
prevail. IP 319 JSJ 

(b) Pre-emption—Custom in Kumaun—Sharer 
in laga village cannot pre-empt sale in asl 
til lage. 

Under the oustora prevailing in Kumaun 
where the asl village and the laga village are 
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held under one revenue engagement the hi«- 
■edar of the laga village is not entitled to 
preempt againit a hiaaedar in the asl village 

[P 319 01) I 

P. L. Barterji —for Applicants. 

M P. Bhargava —for Opp. Party. 

Lindsay, J.—This reference raises a 
somewhat difficult question but, as 
we understand the matter, we are 
asked to say whether the law relating 
to pre-emption as laid down in a 
ruling of Mr. Giles, Officiating Com¬ 
missioner of Kumaun,in the case of 
Datt Ram v. Raghunath decided 
on the 11th of July 1892, is 
or is not to be applied to the case 
with which we are concerned. 

It seems that both the Deputy Com¬ 
missioner and the Commissioner sit¬ 
ting in appeal have differentiated this 
case from the one which was con¬ 
sidered by Mr. Giles in the ruling just 
referred to. 

Taking the law to have been correct¬ 
ly laid down in Mr. Giles’ judgment, 
we find it stated as follows :— 

“For purposes of pre-emption the 
asl village and the laga village are 
one. A hissedar of a laga village has 
no right of pre-emption against a 
purchaser who is a hissedar of the 
asl village.” 

If this ruling is to be applied literal¬ 
ly to the facts of the case with which 
we are now dealing, it seems to us, 
that the claim of the pre-eraptor in 
this case must be disallowed for his 
status, at best, appears to be merely , 
that of a hissedar of a laga village, 
whereas the person who is now the 
purchaser of the property, namely, 
Amla Nand is a hissedar of the asl 

village. ■ 

We have been referrred to a little 
book called the Manual of Land 
Tenures in the Kumauu Division 


oompiled by Mr. Stowell. 

In this book we find an asl mauza 
defined as being the chief or parent 
village to which the lagas or subsi¬ 
diary villages are attached. The 
definition winds up by saying that 
the asl village and lagas are held 
under one revenue engagement. 

Reading the judgment of Mr. Giles 
in the light of this definition, we ^ 
take it as laying down, therefore, thatj 
where the asl village and the laga\ 
village are held under one rovenuel 
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.amragement the hissedar of the laga 
tillage is not entitled to pre-empt 
iaeamst the hissedar of the asl village. 

It is said, however, in the present 
case that the village Rauthiya in 
which the property sold is situated 
oes not really stand to Khandoli, the 
village in which the purchaser Arala 
Nand resides, in the relation of a 
laga to an asl village. In the judg¬ 
ment of the first appellate Court this 
village Rauthiya is described as 
pafcka khaxkar laga and it i9 said that 
it has its own separate settlement 
map and “ phant Mr. Mason, the 
Deputy Commissioner (District Judge) 
describes Rauthiya as 'being really a 
separate fiscal unit. 

It is not clear from this description 
whether the learned District Judge 
intended to find that Rauthiya was 
separately assessed to revenue and 
was not included in the same revenue 
engagement as the other village 
Khandoli. 

The Commissioner as Judge of the 
High Court of Kuraaun, agrees with 
the opinion of the first appellate 
Court. Indeed, his judgment would 
lead us to believe that he intended 
to find that this village of Rau¬ 
thiya is not at all a laga village but a 
village quite independent of the other 
village of Khandoli. In his judgment 
the learned Commissioner is unable 
to say how this village came to be 
reoorded in the revenue papers ae a 
laga or off-shoot of Khandoli. He 
oertainly seems to think that it can 
be nothing of the sort. 

It appears to us that the whole 
question of the right of pre-emption 
in this oase turns upon the relation 
which is to be traced between these 
two villages Rauthya and Khandoli. 

If they stand to each other in the 
tree relationship of asl and laga 
villages, that is to say, if they are 
both held under one revenue engage¬ 
ment, then we are of opinion that the 
oustomary law, as found by Mr Giles 
“ his judgment in Dutt Ram v. 

Raghunath, ought to be followed in 
:this case. Ip other words, the claim 

° v! ? r t e 'JP* 0 * ou * ht t0 

ought to be dismissed, 

f.?^wV ther , h * nd - if ifc be the 
fact that these villages are not truly 

related as • asl and laga villages but 
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that the village of Rauthiya ia a 
separate fiscal unit as decribed in the 
judgment of the first appellate Court, 
thtn we are of opinion that the pre- 
emptor in this case has a better right 
than the purchaser Amla Nand. 

We should like to add that a right 
of pre-emption must, in the absence of 
statute be based either on contract or 
custom. No contract has been sugges¬ 
ted in this case. Presumably tLe right 
claimed is based on customary law. 
In the absence of aDy statu¬ 
tory enactment or any entry in a 
public record of right, the custom! 
may be deduced from a long senes 
of decisions. When a rule of custom! 
is deduced from previous judgments 
we are of opinion that the rule deduc 
ed therefrom should in no way bel 
departed from mtrely on the ground 
that it is now thought more equitable] 
or convenient that a new rule should 
prevail. 

As regards costs in this Court we 
leave the parties to bear their own 
costs. 

Reference answered. 
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Emperor 
v 

Bidha 

ef. No. 548 of 1923, Daoided 
on the 3lst October 1923, from the 
Dt. Mag. Aligarh. 

Penal Code, S. 73—Solitary confinement 
can not be ordered under Criminal Tribee Act . 

Under S. 73 there ia no authority for impos¬ 
ing a sentence of solitary confinement when 
a person is oonvioted under some other Cri¬ 
minal Act. Tne criminal Tribos Aot 
(No. Ill of 1911) makes;uo provision fo^ 
imposing a sentence of solitary confinement* 
on persons oonvioted under that Aot 

. IP. 320 C. 11 \ 

The parties were not represen ted. >. 
Sulaiman, J.—In this oase the 
cused was oonvioted under S. 22 of 
the Criminal Tribes Aot (No. 3 of ^ 
1911) and was sentenced to undergo 
rigorous imprisonment for one year A 
inoluding one month’s solitary con- .1 
finement. The learned District 
Magistrate has referred the oase to 
the High Court with a recommenda¬ 
tion that so muoh of the sentence'** 
relates to the solitary confinement bn 
set aside. This reference must be. 
aooepted. v 

\ * 


«io- 
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Solitary confinements are imposed 
under S. 73 of the Indian Penal Code. 
Under that section whenever any 
person is convicted of an offence for 
which under that Code the Court has 
power to sentence him to rigorous 
imprisonment the Court may Dy its 
sentence order that the offender 
shall be kept in solitary confinement 
for any portion of the imprisonment 
to which he has been sentenced. 
Under that section there is no 
authority for imposing a sentence of 
-olitary confinement when a person 
s convicted under some other Crimi¬ 
nal Act. The Criminal Tribes Act 
(No 3 of 1911) makes no provision 
for imposing a sentence of solitary 
confinement on persons convicted 
under that Act. I am therefore of 
opinion that the Magistrate had no 
jurisdiction to order that any part 
of the sentence of the accuse 1 should 
be one of solitary confinement. I 
accordingly set aside that part of 
tbe order. Let the record be 
returned. 

Order set aside. 
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Lindsay. J. 

Keshab Deo— Applicant. 

v. 

King Emperor —Opposite Party. 

Cr. Rtf. No. 67 of 1923, Decided on 
2nd Ftbiuary 1923, by the Add. S. ,T., 
Aligarh. 

Criminal Trial — Procedure - Order to 
accuse l to bz ready with defence, before pro • 
becution evide>ctis over , i*imiroper. 

An order to the accused before rroseoution 
witnesses are examined, that be must be ready 
with hi. witnesses for the defence on a 
certaindate.ls an improper order. |P3Jd C 2] 

S. N Mookerjee and S. B. Johari — 
for Applicant. 

Judgment—The Additional Ses¬ 
sions Judge having jurisdiction over 
the Etah district has reported this 
case lecoramending that the trial 
under S. 110 of the Code of Criminal 
Procedure be set aside and that a 
fresh ‘rial be ordered in some other 
district either budaun or Aligarh. 

In his order dated the 16th Janu¬ 
ary, 1923. the learned Sessions Judge 
refe a e 3 to certain irregularities which 
were committed at the trial in the 
Court of the Deputy Magistrate. 


It is not necessary for me to refer 
to all that is set out in the referring 
order of the Judge nor perhaps 
would I be able to subscribe to ail the 
criticism which the learned Additional 
Sessions Ju Ige has passed upon the 
procedure in the Deputy Magistrate's 
Cou’-t. However, there is this much 
to be said that the learned Addi¬ 
tional Sessions Judge Has laid stress 
upon ai irregular order which was 
parsed by the Deputy Magistrate on 
the 14th Norember 1922. The Deputy 
Magistrate has been a<ked for an 
explanation and his explanation is 
before me. He triei to defend his 
order of the 14th November 1922, by 
stating that it merely amounted to 
a warning to the accused person that 
he would be called upon to enter upon 
bis defence on the 29th November, 
after the remaining prosecution 
witnesses had been examined. I have 
examined the order which was passed 
by the Deputy Magistrate on the 
14th November 1922. That order 
which is repeated in the Furd ahkam 
distinctly states that tbe accused was 
informed that he must be ready with 
his witnesses for the defence on the 
29th November. I agree with the 
learned Adlitional Sessions Judge in 
holding that this was an improper 
order. 

I Jo not psopose to discuss the 
other irregularities which are set out 
in the order of the Additional Sessions 
Judge beyond saying that I atn not . 
prepared to hold that it was not open 
to the Deputy Magistrate to demand 
enhanced bail during the course of 
the trial if there were circum--tance3 
which in the opinion of the Deputy 
Magistrate called for that course to 
be taken. 

I have decided, however, that in 
the interests of the accused it is 
proper that a fresh trial should be had 
and, acc* pting the recommendation 
of the Additional Seisions Judge, I 
direct that the former trial be set 
aside and that the accused be tried 
de novo in the Aligarh district in such 
competent Court as the District 
Magistrate of Aligarh may appoint 
for that purpose. 

Reference accepted. 
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(FULL BENCH.) 

Piggott, Lindsay and Sulaiman, jj. 
B. Bandhir Singh —Appellant 


v. 

Rajpal Misir —Respondent. 

F. A. F. O. No. 85 of 1923, decided od 
18th Deoember, 1923, from the order of 
District Judge, Azamgarh, dated 3rd 
February, 1923. 

Wajib-ul-arz— Pre-emption—Right of redemption 
given to a stranger cannot be a record of custom. 

A provision in a wajib-ul-arz whioh confers a right 
oi redemption upon a person who is a etranger to a 
mortgage cannot in any sense be treated as being a 
record of a custom. The general presumption is 
that an entry in the wajib ul-art which i3 headed 
“oo8tom of pre-emption ” is to be treated as the 
record of a custom. This principle, however, has 
always been qualified by one condition, namely, 
that it shall not be apparent from anything in the 
wajib-ul-arz itself that what purports to be the 
record of a custom is in reality the record of a con¬ 
tract or agreement arrived at by the co-sharers 
amongst themselves at the time of the settlement. 
[P. 322, Os. 1 Sc 2.] 


Iqbal Ahmad— for Appellant. 

S. N. Sen —for Respondent. 

Lindsay, J.:—This is a defendant 
appeal which has arisen out of a suit fc 
pre-emption. It came before a Bene 
consisting of Mr. Justice Sulaiman an 
myself and in view of the course which th 
ossa took in the lower appellate Court w 
found it necessary to refer it for decision t 
a Full Benoh by our order, dated the 22m 
of November last. 

The question is one of general importanc 
for we have to construe a wajib-ul-arz of; 
type whioh is very common in the Azamgarl 
Distriot. This case we may mention oome 
from the distriot of Azamgarh. 

A string of oases beginning with the cas 
of Sura)bait Singh v. Muhammad Nasir (1 
has laid down certain principles of deoisio 
whioh govern the interpretation c 
wanb-ul-arzes whioh are framed in thi 
yeonUar way and if those oases are to b 
followed it must be held in the case noi 

wa ’ ib ‘ ul arz relied upoi 
oastom d ° aa DOt ° 0nfcain a rfl00rd c 

Judw fu ? articu,ar oasa - however, th 
k fch0lower appellate Court consider 
W to ™1, upon sn olds 
owe than the case to whioh I have referre d 
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namely, the case in the Allahabad Law 
Journal Reports. The case which was 
relied upon by the Judge in the Court below 
was the Full Bench case of Majidan v. 
Eayatan (2). In that case with one 
exception perhaps the language of the 
wajib-ul-arz under consideration wae 
identical with the wajib-ul-arz with which 
we are concerned in the present appeal and 
there can be no doubt whatever that the 
Full Bench in that case decided that the 
wajib-ul-arz before them did set out a record 
of custom. 

The particular point upon which the 
controversy turns in this case is one which 
arises out of the concluding words of the 
clause relating to pre-emptioD. The clause 
begins by reciting the general rule about 
pre-emption and specifying the classes of 
co-sharers who are entitled to preference 
and to take in the order of that preference. 
Following upon this recital there is a further 
recital that in tbo case of out and out sales 
the purchase-money is to be calculated at a 
rate of interest equivalent to 6 per cent, per 
anoum, and in case of other transfers, nob 
being out and out sales the sum which 
changes hands is to be calculated at the 
rate of 12 per cent, per annum. 

Then follows another provision that if in 
the case of a mortgage by conditional sale 
the mortgagor is unable to redeem and the 
property be about to be foreclosed, a oo- 
sharer, according to bis right of pre-emption 
as recited above, would be entitled to pay 
off the mortgagee and to take possession of 
the property till he is himself redeemed by 
the mortgagor. 

A clause framed in this latter language 
was in the uiajib-ul-arz whioh was under 
consideration in the Full Benoh case of 
Majidan v.Hayatani 2) in the year 1897 and 
there can be no doubt that the attention of 
the learned Judges composing that Benoh 
was direoted to the provisions of this 
clause. On the other hand it is to be 
observed that there is nothing in the report- 
of the ease which would indicate that 
any argument was ever raised before tho 
learned Judges as to whether a reoital of 
this kind could properly be treated as 
reoital of custom. 

Referring to the case of Suraj Bali v 
Muhammad Nasir (1), it is dear that this, 
matter was argued before the Judges of, 
the special pre-emption Benoh and ia 
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dealing with this matter the learned Chief 
Justice who delivered the judgment 
pointed out that a olause similar to the 
olause we are now considering conferred a 
right of redemption upon a person who had 
no interest whatever in the mortgaged 
property. 

In that case too there were, as in the 
present oase, certain conditions whiob laid 
down the price at which the property could 
be purchased or mortgaged. 

We have no doubt whatever that the 
oase of Surajbali Singh was decided on the 
principle that the last clause in the 
wajib-xd-arz contained matter which could 
not properly or possibly be the subject of 
oustom, and that being so, the conclusion 
arrived at by the learned Judges was that, 
although prima facie the wajib-ul-arz was 
a record of oustom the internal evidence in 
the oase overturned this presumption and 
showed that the reoord was not in truth a 
reoord of custom. 

This case of Surajibali Singh v, Muham¬ 
mad Nasir (l) was deoided on the principle 
whioh was laid down in the earlier case of 
Fatal Husain v. Muhammad Sharif (3). 
The relevant passage is to be found at page 
473, and the principle there laid down is 
that where a wajib-ul-arz in the very same 
olause in whioh reference to pre-emption is 
made, contains reference to other matters 
whioh could not possibly be matters of 
custom, it ought to be held that the 
reoord is not one of oustom at all. 

It is not necessary therefore to enter into 
discussion of the cases deoided subsequent 
to the oase of Surajbali Singh. They have 
all been deoided upon the principle which 
has just been enunciated. 

Speaking for myself, I have no doubt 
whatever that the decision of Richards, C. J., 
in Surajbali Singh's oase was perfectly cor- 
reot and that a provision in a wajib-ul-arz 
whioh oonfers a right of redemption 
upon a person who is stranger to a 
mortgage oannot in any sense be treated 
as being a reoord of a oustom. 

That being so, and following the cersus 
curiae, I am of opinion that in the present 
oase the wajib-ul-arz ought not to be treated 
as containing a record of oustom and 
consequently the finding of the Court below 
ought to have been that the custom of pre¬ 
emption was not proved. 

There'is, of oourse, the additional reason 

^ (3) (1914) 36 All. 471. 


already mentioned, namely, that this 
wajib-ul-arz professes to lay down the rates 
at which sales and mortgages are to be 
made and it is hardly neoessary to say 
that an entry of this nature could not 
possibly be a record of custom. 

It is however necessary to express an 
opinion regarding the soundness of the 
judgment in the Full Bench case of 
Majidan v. Eayatan (2) and it was for 
that purpose that this reference was made 
to a Full Bench. Speaking for myself, I 
am of opinion that that case oannot beheld 
to be authority against the view which has 
prevailed since tbe pre-emption Bench has 
been constituted. As I have mentioned, 
the particular point with whioh we are 
dealing here was never raised before that 
Full Bench and in my opinion it oannot 
rightly be laid down that a record confer¬ 
ring a right of redemption upon a stranger 
to a mortgage can be a record of oustom. If 
the Fall Bench case of Majidan v. 
Eayatan (2) purports to lay down the law 
in any other sense then, in my opinion, it 
ought to be overruled and deolared to be no 
longer good law. 

Piggott, J.:—I concur with Mr. Justice 
Lindsay. We start with the general 
presumption that an entry in the wajib- 
ul-arz, and more particularly an entry 
suoh as the one before us in this case, 
which is beaded “ custom of pre-emption ", 
is to be treated as the reoord of a oustom. 
This principle, however, has always been 
qualified by one condition, namely, that 
it shall not be apparent from anything in 
the wajib-ul-arz itself that what purports 
to be tbe record of a custom is in reality 
the record of a contract or agreement, 
arrived at by the co-sharers amongst 
themselves at the time of the settlement. 
The necessity for suoh a qualification is 
obvious. You might conceivably have a 
wajib-ul-arz entry under the above heading 
which began by expressly reoiting that 
there had hitherto been no oustom of 
pre-emption in the village, hut went on to 
say that the co-sharers agreed among 
themselves to be governed hereafter by 
such and such rules in the matter. This 
of course is an extreme case, but entries of 
this kind have actually come under the 
notice of this Court; it would be dearly 
preposterous to lay down the principle that 
suoh an entry must be regarded as the 
reoord of a oustom, because in the 
wajib-ul-art it has been wrongly inserted in 
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the plaoe provided for the record of the 
custom relating to pre-emption. Now in 
the present ease we have an entry which 
begins in the ordinary way in which one 
would expect the record of a custom 
to start. So far so good ; but immediately 
after the words which, standing by 
themselves, appear to be a valid record of 
an existing custom, there follow speoial 
provisions as to the price at which the 
party claiming pre-emption is to be entitled 
to purchase or to take up a mortgage. 
Immediately after this comes a provision 
of a special and peculiar character, permit* 
ting other co-sharers under certain circum¬ 
stances to redeem a mortgage in which they 
have no ooncern whatsoever, except that 
they are the oo-sharers of the mortgagor. 
What strikes me most about the right 
recorded in favour of oo-sharers in this 
clause is, that it offends against the very 
essence of a right of < pre-emption. The 
co-sharer redeeming a mortgage under this 
olause does not acquire the proprietary 
title of the mortgagor. He does not, in any 
sense of the words, step into the shoes of 
the mortgagor. Neither does he step into 

• the shoes of the mortgagee; for it is dearly 
not intended by the entry in the wajib-ul-ar z 
that a oo-sharer so redeeming shall acquire 
the right of foreclosure whioh the mortgagee 
held under his contraot of mortgage. The 

• effeot of the transaction outlined in this 

• olause of the wajib-ul-arz, assuming it to be 
carried out, would be to put the oo-sharer 

•exeroising this right of redemption into 
possession as an ordinary usufruotuary 
mortgagee, subject to a liability to be 
redeemed by the original mortgagor, 
presumably within the period of limitation 
prescribed by law for the redemption of the 
original mortgage. It does not seem to me 
that a right of this sort oan possibly be 
created by oustom. I therefore agree with 
Mr. Justioe Lindsay in holding that the 
wajib-ul-arz whioh we are considering, 
in view of those entries inserted under the 

XfK * 0U8tom of pre-emption" to 
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wh«n ^ ° f & ° U8t0m exi8tiD g ** the time 

SfV - •*££« SLSS 

jelTeVauL ta 0 .°' Sh " era a “°° e8t ,bem ' 

• 4 . .•Wss&'t-sssts 


presumption that it is an entry of custom. 
At the same time if that very olause whioh 
reoites such a right contains other matters 
relating to the transfer or devolution of pro¬ 
perty which cannot possibly be & reoord of 
custom, then that presumption is negatived. 
It is open to the Courts then to say that 
the evidence produced by the plaintiff in 
support of the alleged custom is totally 
insufficient even to raise a presumption 
that custom exists. The question there¬ 
fore which we have to consider in 
this case is whether there are any 
other matters contained in clause 13 of 
the xoajtb-ul-arz of 1872 which uegative the 
idea that that entry was a reoord of 
custom. Two matters have been specially 
referred to by the learned Advocate for the 
defendant-appellant before us. The first 
is that that olause contains a reoital that 
if in the case of a mortgage by conditional 
sale the mortgagor is unable to redeem and 
the property be on the point of foreclosure 
and a notice for foreclosure has been issued 
to the mortgagor, a oo-sharer by virtue of 
his right of pre-emption would be entitled 
to pay off the mortgagee and to take 
possession of the property till he is himself 
redeemed by tbe mortgagor. 

I concede at once that if a right is given 
whioh in any way overrides a statutory 
provision such a right cannot possibly be 
a reoord of oustom. The question is- 
whether this particular right was in any 
way in contraventionof Regulation XVII of 
180G whioh was in foroe at the time when 
this wajib ul-arz was prepared. I am 
unable to say that such a right had 
necessarily the effeot of overriding the 
provisions of that Regulation. Under 
that Regulation the mortgagee was bound 
to submit to the property being taken away 
from him and the foreclosure prevented, if 
the amount due on the mortgage was 
deposited within the year of grace by the 
mortgagor or his legal representatives. I 
do not think that a custom which gave the 
oo-sharers a right to intervene and take 
the place of the mortgagor and prevent 
foreclosure can necessarily be* said to be 
absurd, unreasonable or illegal. Under 
the present law, when property is 
transferred to a stranger under a registered 
dooument, the vendee obtains absolute 
rights under the provisions of the Transfer 
of Property Act. Can it be said that tbe 
right of a pre-emptor who comes into Court 
to olaim pre-emption naoessarily implies 
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an overriding of the provisions of the 
Transfer of Property Act? All that the 
co-sharer3 would be entitled to do would 
be to obtain possession of the property and 
remain in possession of it as the mortgagee 
would have done if no proceedings for 
foreclosure had been taken. 

In order therefore to see whether such 
a right could not possibly be the basis of 
a custom and could not possibly have been 
recognized by a Court of law, we have to see 
whether in earlier cases such a right was 
ever referred to or assumed. I may here 
point out that in the case of Ashik Ali v. 
Mathura Eandu (4). two learned Judges of 
this Court remarked that there might be a 
right under which co-sharers would be 
able to enforce pre emption either im¬ 
mediately upon the execution of the 
mortgage, or by redemption during the year 
of grace after issue of the notice of fore¬ 
closure, or after the sale became absolute. 
The wajib-ul-arz which was before the 
J-'ull Bench in the case of Majidan v. 
Hayatan (2) also clearly contained a 
similar provision for pre-mortgage or re¬ 
demption during the year of grace. The 
learned Judges who disposed of that case 
oertainly expressed the view that there 
was nothing in that clause which showed 
necessarily that the record was one of con¬ 
tact and not of custom, and they pointed 
out that tbo paragraph referred to a 
practice which prevailed as to the redemp¬ 
tion of mortgages by the sharer or the co- 
ebarors and as to pre-emption in the case 
of conditional sales. Then, again, in the 
case of Gaya Bharthi v. Lakhnath Rai (5), 
another Full Bench case, three learned 
Judges of this Court at least assumed that 
ihere was a right in co-sharers to claim 
pre-emption at two stages, firstly, when the 
mortgage by conditional sale was executed, 
and secondly, after a suit for foreclosure 
bad been instituted but before a decree 
for foreclosure had been actually passed. 
I have no doubt in my mind that 
If one were to search the old reports 
many more cases may be found. When 
therefore we* bave an expression of opi¬ 
nion by at least six learned Judges of 
this Court, who were well familiar with the 
oustomary law of pre-emption, and find that 
they assumed if not recognized, the possi¬ 
bility of the enforcement of such a right, 
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can it be said that such a right is so absurd 
or illegal as cannot possibly be the basis of 
a custom? If, therefore, there had been 
nothing further in the clause but only this 
provision. I would not have been prepared 
to hold that the record is necessarily one of 
contract 

There is, however, a further condition in 
the same clause under which the right of 
pre-emption can be enforced in favour of 
the co-sharers at a fixed price. Such a 
condition in my opinion is certainly absurd 
and cannot be the result of a growth of 
custom. If this condition were to be en¬ 
forced the consequences would be startling. 
A co-sharer at all future times would be 
bound to offer for the property a fixed price, 
regardless of the market value of the pro¬ 
perty, to the other co-sharers. lie would 
be forced to submit to transfer it to co¬ 
sharers at a very inadequate price although 
purchasers for higher value were available. 
It would also follow that even if a stranger 
did actually pay a fancy price or even the 
market price the co-sharers would be 
entitled to take the property from him on 
payment of not the price he paid, but a price 
calculated at the smaller fixed rate. This, in 
my opinion, would place an unreasonable 
restraint on a co-sharer's power of aliena¬ 
tion, and could not be eniorced by a Court 
of law. As this condition is inseparably 
connected with the alleged custom of pre¬ 
emption, I am of opinion, that there can b6 
no presumption that the clause was a record 
of custom. I also would therefore allow 
this appeal, set asido the order of the lower 
appellate Court and restore that of the Court 
of first instance. 

By the Court:—We allow this appeal- 
sot aside the order of remand and restore 
the decree of the Court of first instance with 
costs to the defendant throughout. 

Appeal allotved. 
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Piggott, Lindsay and Sulaiman, jj. 

Alkhu Rai and others— Appellants 

v. 

Lachhman Upadhiya— Respondent. 

S. A. No. 1507 ot 1921, decided on 17tb 
December, 1923, from the decree of District 
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(a) Deed—Construction of identical document 
under identical circumstances only is useful as 
guide. 

Any ruling as to the interpretation of a document 
can only be applied in its entirety to a document 
absolutely identical in language and in a case the 
general circumstances of which are substantially the 
same. Where these conditions are not satisfied a 
party relyiDg upon previous rulings of the Court 
and putting them forward as guides to the correct 
interpretation of the particular document on which 
the case under appeal actually turns can do nothing 
.more than ask the Court to take into coosideration 
the general principles which have been applied by 
other Hon’ble Judges in similar cases and to derive 
from them whatever assistance it can towards 
arriving at a correct conclusion. [P. 325, C. 2.] 


(b) Wajib-ul-arz — Pre-emption—Foreclosure of 
mortgage is not sale. 

Where the reoord of the custom in the icojib-ul- 
ar% i9 io the following terms ; 


“If one of the oo-sharers desires to make a 
' mortgage, or a mortgage by conditional sale or an 
out-and-out-6aIe, he must do so on the same 
adequate price as may be offered by other parties, 
in the first instance, to a near co-sbarer in the same 
. patli ; next to other co-sharers in the patti ; if they 
will not take, then to a near co-sharer in another 
. nafft; next, to any co-sharer in the mahal and 
finally to a stranger.” Held , the plaintiffs' cause of 
aotion accrued to them cn the date of the mortgage 
and the subsequent foreclosure of that mortgage 
was not a transfer by a co-sbarer by way of sale 
within the meaning of the custom as recorded in 
• the wajtbul-ar*. The terms of the wajib-ul-arz con¬ 
template a voluntary sale and not a transfer which 
* oom Pulsion of law. <3 All. 610, Disc.) 
t P. 325, C. 1 and P. 327, Cs. 1 and 2.] 


M. L. Agarwala and U. S. Bajpai—tor 
Appellants. 


Haribans Sahai and Iqbal Ahmad—tot 
iiespondents. 


■ 

t 


JPiggOtt, J.The facts out of whi 
-this appeal arises are sufficiently stated 
the referring order. The essentia! point f 
determination is whether, under a custo 
desorbed in the wajib-ul-arz, the plaintiff 
appellants have or have not a right of pr 
emption in respect of a foreclosure deor 

J* “\ de afa 9olnte on the 12; 
April 1919. The said decree was passi 

l Vu° rfcgage by OOQdifc ional sale executi 
Ll h8 • yfl " 186L Tbe record of tl 
tag £ waiib "“- ar ° “ « 'olio, 

quite prioa at d ° 80 on the a «m. ad 

the first iMtan?, to I n?."® 11 J 0 ‘ har p8t ‘ ie8 - 
paid, naxt to other ™ .i, 00 ' 8h * 5 t9t ^ the 8811 
they will not taka the? £ in th# *»«*. 
another pa<H- cert 8 , n8ar eo*aharar 1 

«* *«uf t.'. .tife " fa 


If we were called upon to interpret! the38 
words, apart altogether from any decisions 
which have been pronounced or reported in 
other cases, I cannot say that I should 
feel any serious difficulty as to their mean¬ 
ing. I understand them to mean that a 
right of pre-emption is violated, and a cause 
of aotion given to the persona possessing 
pre-emptive rights in the order specified 
above, in the event of an ordinary mortgage 
in favour of a stranger, or of a mortgage 
by conditional sale in favour of a stranger, 
or of an out-and-out sale to a stranger. In 
eaoh of these cases the violation of the right 
would occur, and the cause of action would 
aocrue, from the date of tbe ordinary 
mortgage, the mortgage by conditional sale 
and the out-and-out sale respectively. I 
cannot read anything into the provisions of 
the wajib-ul-arz, as quoted above, which 
would warrant the conclusion that, in the 
case of a mortgage by conditional sale, 
a pre-emptor whose rights were violated by 
the mortgage contract is entitled, either to 
claim to be placed at once in the shoes of 
the mortgagee, or to wait until proceeding? 
are taken for foreclosure and then to prefer 
his claim to be placed, a6 owner of the 
property, in the shoes of the mortgagee, 
after the latter ha9 enforced his rights to 
foreclosure by process of law. 

It has, however, been contended thal 
there is a great deal of case-law which 
requires to be considered before a correct 
interpretation can be placed upon the 
provisions of this wajib-ul-arz. With re¬ 
ference to this argument I would take 
this general point, that any ruling as to 
the interpretation of a document can only 
ba applied in its entirety to a document 
absolutely identical in language, and in 
a case the general circumstances of whioh 
are substantially the same. Where these 
conditions are not satisfied, an appellant, 
or a respondent, relying upon previous . 
rulings of the Court and putting them for¬ 
ward as guides to the oorreot interpretation 
of the particular dooument on whioh the 
case under appeal actually turns, oan do 
nothing more than ask the Court to take 
mto consideration the general principles 
which have been applied by other Hon’ble 
Judges in similar oases and to derive from 
them whatever assistance it oan, towards 
arriving at a correct; conclusion. 

Looking at the matter from this point ot 
view, I think that, of all the oases whioh 
have been oited to us, the one most 
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immediately in point is that of SundarKaur 
v. Ram Ghulam (1). The learned Judges who 
deoiried that case were dealing with a 
wajib-ul-arz the terms of which were so far 
analogous to those of the document we are 
seeking to interpret, in that a right of 
pre-emption was given in respect of transfers 
either hy mortgage or by sale. Further¬ 
more, in tb9 decision of that case, reference 
is made to the previous Full Bench ruling 
of this Court which has been most strongly 
relied upon by the plaintiff in appeal before 
us. This'is the case of Ah Prasad v. 
Sukhan (2). The point taken by Richards. 
C. J., in discussing this older ruling is, in 
substance, the one which I have myself 
ventured to make. He treats the question 
as being essentially one of tbe interpretation 
of a document, and ho holds that be is not 
bound to put a particular interpretation 
upon a particular document because obser¬ 
vations made by the learned Judges of the 
Court, in a case in which the general cir¬ 
cumstances were not tbe same, and the 
dooumeut to be interpreted was not in iden¬ 
tical term - serve to suggest that, if tbe said 
Judges had to decide tbe case then 
before tbs Court, they might have inter¬ 
preted the document under consideration 
in a particular way. Tbe deoision actually 
arrived at in Sundar Kuar v. Ram Ghulam 
and others supports tbe view that I should 
myself be disposed to take of the uajib-ui- 
arz now before us 

It has teen admitted in argument that 
this view in accordance, generally, with the 
principles of interpretation applied to 
evidence of custom in cases which have 
come before this Court on appeal since tbe 
constitution of tbe pre-emption Bench. On 
behalf of the appellants reliance is placed on 
certain older cases of this Court, and in 
particular the argument is preferred that 
the pre-emption Bench has in effect over¬ 
ruled older Full Benob decisions and has 
applied to the decision of cases before it 
principles inconsistent with those affirmed 
by their Lordships of tbe Privy Council in 
Batul Begcun v. Mansur Ali Khan (3). The 
point of their Lordships’ decision in that 
cane is to be found in the remarks at the 
close of tbe judgment, wherein they appro¬ 
ved of the decision of this Court in Ali Abbas 
y.Kalka (4). Now, with regard to this oase, 

(1) (1918) 40 All. 696, 

(9) (1881) 8 All. 610 (F.B.). 

(3) (1909) 94 All. 17 (P.G.). 

(4) 11892) 14 All. 405 (F.B.). 


as also to the one which went before’ 
the Privy Council, it seems to me import¬ 
ant to notice that these were oases in> 
which a claim for pre-emption was dis¬ 
missed. and was dismissed upon a finding 
of limitation. The aotual decision there¬ 
fore in each case amounted to no more 
than this, that a cause of action had 
accrued to the pre-emptor at least from the 
date on which something had happened 
amounting to the foreclosure of a mortgage 
by conditional sale. The question whether 
any cause of action had or had not accrued 
before that date was one which it was no 
concern of either party in the cases then 
before the Court to argue. Tbe decisions 
in themselves are not authority for anything 
more than what was actually decided. 
The real difficulty, so far as there is any, 
arises out of the older case Alu Prasad v. 
Sukha7i (2). It is to be noted that this 
oase was decided by a Full Benob of five 
Judges and that there was very consider¬ 
able difference of opinion. The case was 
one in which there had been a transfer by 
way of mortgage by conditional sale, and 
this had been followed bv foreclosure pro¬ 
ceedings under tbe old Regulation in force 
before tbe passing of the Transfer of 
Property Act, No. IV of 1882. According, 
to tbe head-note, tbe five Judges who heard 
tbe appeal were divided into three distinct 
categories of opinion. Pearson, J., held 
that a cause of aotion for a pre-emption 
suit had arisen from the dato of the mort¬ 
gage by conditional sale, and that no 
subsequent cause of action arose out of the- 
foreclosure proceedings. Stuart, C. J., held 
that no cause of action accrued to the- 
plaintiff on the date of the mortgage, but 
that be had a oause of aotion from the 
date of the foreclosure proceedings. 
The remaining three Judges consti¬ 
tuting the Bench were of opinion that 
causes of action aocrued to the plaint-• 
iff pre-emptor on both dates, but that he 
bad a right to bring a suit on tbe strength 
of tbe later of the two causes of action, 
even though he bad ignored the first. 
Personally, after examining the judgment 
delivered by Straight, J., in detail, I'should 
feel disposed to question the correctness of 
tbe head-note. I very muoh doubt if" 
Straight, J„ did not intend to hold that on 
the terms of the particular oustom wbiohi 
the Court held to be proved in that case, the 
plaintiff pre-emptor oould not have brought 
a claim to pre-empt on the mortgage,- 


1084 Allahabad alkhu bai v. lachhman dpadhiya (Sulaiman, J.) 


327 


and if so, be was in agreement; with 
the Chief Justice on this point. At any 
rate, the learned Judges were very much 
divided, as has above been shown. They 
were dealing with a record-of-rigbts the 
wording of which was certainly not iden¬ 
tical with that of the i oajib-ul-arz whioh 
we are considering. Moreover, they were 
dealing with foreclosure proceedings whioh 
had taken plaoe under the old Regulation. 
In my opinion, therefore, the ruling in 
this case cannot be quoted as in itself 
determining any specific point of law in 
such a manner as to bind subsequent 
decisions. If we are asked to consider the 
opinions expressed by the learned Judges 
who then constituted the Full Benoh of 
this Court, we are certainly bound to 
receive with all due respect the views upon 
questions of law expressed by those Judges; 
but so far as I am personally concerned, 
I can only say the line of reasoning 
followed by Pearson, J., in his dissentient 
judgment appeals more strongly to my 
mind than anything else which I can find 
in the report of the oase. 


To conclude, therefore, I am of opinion 
that, if the question now before us is to be 
determined apart altogether from previous 
authorities of the Court, then this appeal 
ought to fail, because upon a plain and 
straightforward construction of the term3 
of the wajib-ul-arz the plaintiffs’ oause 
' of aotion aoorued to them on the date of 
the mortgage, and the subsequent fore¬ 
closure of that mortgage was not a 
transfer by a co-sharer by way of sale 
within the meaning of the oustom as 
recorded in the wajib-ul-arz. On the 
question of authority, it seem9 to me that 
the balanoe of authority is also on the 
whole in favour of the same view, and 
that the deoiaion of the Full Benoh in 
u Praaad v. Sukhan (2) may fairly be 
awtinguished, and should not be regarded 
as binding us to put upon the tuajib-ul-arz 

l“r B / ,a /i i00lar oa0e the interpretation 
I tW^ nd6d i-° r the a PP 0 ii»nts. 1 would 

nc.nl 0 ”r d,Bmi 8 l fchi8 appeal wifch 
moulding fees on the higher scale. 

Lindsay, J. : -i agre0i 

‘ 88168 thafc every oase 

own' ™2 0n r OU86 ba i^ged on its 
suffioinn^r' * n ,’ 8n °b 8 oase it is not 
moMlv L f ° r *** Pontiff pre-emptor 
!2* fc0 «; WOye is a general 

° f *®M“Blipn prevailing in 




the village. It is inoumbent on him 
to establish such particulars of that 
custom as would entitle him to a decree. 
In the present case the plaintiffs oame 
into Court on the allegation that there 
was a oustom in the village under whioh, 
if a mortgage by conditional sale was 
foreclosed by a deoree of the Civil Court, 
the co-sharers had a right to intervene and 
take tbe property by pre-emption from the 
successful plaintiff. In order to establish 
suoh a custom the sole evidenoe produced 
consisted of an entry in an old wajib-ul-arz 
whioh has been recited in full by my learned 
brother. Independently of all authorities, 
I would agree that the only interpretation 
whioh can be put on the terms of that 
wajib-ul-arz would be to hold that 
that cannot apply to a oase like the 
present. The plaintiffs claimed that they 
had a oause of action to bring tbe suit 
for pre-emption on the date when the 
foreclosure deoree was passed. It cannot 
be said that on that date the defendant- 
vendor was wishing to make a mortgage 
by conditional sale or an absolute 
sale in favour of the old mortgagee. 
I am of opinion that the terms of the 
wajib ul-arz as they stand contemplate 
a voluntary sale and not a transfer which 
is effeoted by compulsion of law. 

The learned Vakil for the plaintiffs 
has relied on a number of earlier cases of 
this Court including those of Alu Prasad 
v. Sukhan (1), Ali Abbas v. Ealka Pra¬ 
sad (4), and Baiul Begam v. Mansur Ali 
Khan (5), ali of whioh were Full Bench 
oases, and also, on the Privy Counoil oase of 
Batul Begam v. Mansur Ali Khan (3). 
The argument before us has been that in 
view of the expression of opinion 
in these Full Benoh oases the word " sale ” 
in the wajib-ul-arz should be given 
a wide meaning so as to include the ex¬ 
tinguishment of the right of the mortgagor 
by foreclosure. The learned Vakil does nob 
say that the present wajib-ul-arz should be 
interpreted in the light of the interpretation, 
put upon tbe wajib-ul-arz in the earlier 
oases. What be has really contended is that 
the word " sale" should be taken in ita 
general and wider meaning and not in its 
narrow meaning as defined by the Transfer 
of Property Aob. 

If the present oase had arisen under 
Regulations and had been governed. 

(6) ( 1896 ) 90 AU, 815 (F.B.), j _., 
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by those Regulations, I am bound to say that 
on the authorities cited before us I would 
have felt compelled to hold that the word 
sale ” must be taken in its general meaning 
so as to include the extinguishment of 
the right of redemption on foreclosure. 
That, however, is not the case. It i3 well 
known that before the Regulations came 
into force a mortgage by conditional sale 
used to become absolute on the expiry of the 
period fixed. The object of the Regulations 
was somewhat to protect the rights of 
redemption of a mortgagor, and to give him a 
further period of grace. It was however held 
by their Lordships of the Privy Council in 
Alexander John Forbes v. Ameeroonnissa 
Begam(G) t thatthe proceedings following an 
application under section 7 of the old Regula¬ 
tions up to the order passed under section 8 
of those Regulations were purely a minis¬ 
terial act and not a judicial act. It wa3 on 
this ground that the majority of the learned 
Judges in 3 All. CIO above referred to came 
to the conclusion that the foreclosure was 
the consequence of the mortgagor’s failure 
to redeem the mortgage ; that it was really 
the result of his own act and not 
on account of any intervention by the 
Court. Under the present law, however, 
suits for foreclosure are governed by the 
Code of Civil Procedure. The proceedings 
taken with regard to the foreclosure of 
a mortgage are proceedings in Court and 
the equity of redemption is ex¬ 
tinguished by a decree of the Court. It 
cannot therefore be said that the 
right of redemption is extinguished by 
any act of the mortgagor himself. I 
am therefore of opinion that even accept¬ 
ing the view which was laid down in the 
earlier Full Bench cases, the soundness of 
the opinion in one of which, namely, 14 
All. 405, appealed to their Lordships of the 
Privy Counoil in the case reported in 24 
All. 17, those cases are distinguishable on 
the main ground that 9uits for foreclosure 
are now governed by statute. I am forti¬ 
fied in this view by the opinion expressed 
by the Full Bench in the ca9e of Gaya 
Bharthi v. Lakhnath Rai (7) that a claim for 
pre-emption could not be enforced after 
the order absolute for foreclosure under the 
Transfer of Property Aot had been passed. 

I also would therefore dismiss the 
appeal. 

(6) 10 Moore’s Indian Appeals, page 340. 

(7) (1898) 20 All. 103 (F.B.). 


By the CourtThe order of the 
Court is that this appeal is dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed . 
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Walsh, Ryves and Mukerji, jj. 

Mubarak Hussain— Applicant 

v. 

Ahmad and others —Opposite party. 

E.6.A. No 627 of 1923, decided on 22nd 
February, 1924, from the decree of Sub- 
Judge, Muzaffarnagar. 

Cat Interpretation o/ statutes’-Comparison with 
old law is permitted in case of doubt. 

Per Mookerjee , J.— Though reference to the old 
law is not a valid mode of interpreting new law yet 
in cases of doubt, old law may be referred to. 
[P. 335, C. 9J 

(b) Interpretation of statutes—Purpose of enact¬ 
ment. 

Per J.—Where a section or an Act is 

capable of two interpretations the purpose of the 
enactment must be looked into. [P. 336, C. 2.] 

(c) Cir. Pro. Code. $. 60. 

An agriculturist can make a valid mortgage of 
his house in exeoution of a decree in wbioh the 
house may be 6old- If the agriculturist fails to 
raise the point in the suit itself he cannot raise it 
in the execution. 

Per Ryves, J.—A house mortgaged by the agri¬ 
culturists cannot be sold in execution of a decree 
though the judgment-debtor may have failed to 
raise the point in the course of the suit. 

Per Walsh. J — A sale in execution of any 
decree and in enforcement of a mortgage deoree 
are mutually exclusive and a sale under a mort¬ 
gage decree is not in execution of the decree but 
merely in satisfaction of the decree. The word 
' 6uch ' in the proviso of 6. 60 removes the distinc¬ 
tion which the word ' or * would otherwise have in 
the expression * attachment or sale ' wbioh must 
therefore mean attachment or 6ale in exeoution of 
decree. 8. 60 does not apply to a sale under ® 
mortgage deoree. 

8. 60 applies to all decrees. Therefore it forbids 
the sale of a mortgaged house of an agriculturist. 

Per Mookerjee . J.— 8 . 60 deals with sales in exe¬ 
cution of decrees in which a previous attachment is 
necessary, i e., sales in execution of money deorees. 

N. C. Vaish —for Appellant. 

Ryves, J.:—This is a deoree-holder 8 

second appeal in execution. 

The judgment-debtor mortgaged two 
bouses to the decree-holder. In a suit on 
the mortgage the decree-holder obtained 
an ex parte decree under Order 34, rule 4, 
Civil Procedure Code, and that was made 
absolute under rule 6 of the sam6 Order. 
The judgment-debtor so far raised no 
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defence. When, however, the deoree- 
bolder applied for the sale of the houses, 
he took objection inter alia that “ he was a 
cultivator by occupation and the houses 
sought to be sold by auction in this case 
were used by him as such. The impli- 
merits of husbandry were kept in it. The 
cattle were also tethered in it. They were 
not used by the objector as dwelling 
houses. Therefore, they should not be sold 
hy auction according to law.” This 
objection was disallowed by the Court 
executing the deoree. On appeal the lower 
appellate Court found as follows:— 

“It is dear from the evidence adduced 


by the appellant, and wbioh has not been 
rebutted by the deoree-holder-respondent, 
that the objeotor is an agriculturist and 
ocoupies both the houses as such. The 
Ending of the lower Court that these 
houses are not appurtenant to the land he 
oultivates is clearly wrong. The irresist- 
able conclusion from the evidence on the 
reoord is that the houses in dispute belong 
to an agriculturist.” 

Having ooroe to this finding which, of 
course, is binding on us, be deoided that 
under seotion 60 of Civil Procedure Code, 
following the ruling in 51 Indian Cases, 
page 553, to wbioh I shall refer later, the 
"houses could not be sold in execution of 


the mortgage deoree. 

The deoree-holder comes here in secon 
appeal. 

In view of the fact that there are tw 
-reported decisions of this Court whioh ar 
directly in conflict, the oase has beei 
•referred to a Bench of three Judges. 

The question before us is short!’ 
whether seotion 60 (1) (c) of the Oivi 
Procedure Code bars the sale in this case. 

It is argued on behalf of the appellan 
that it does not for two reasons:— 

(1) That the executing Court cannot g< 
behind the deoree whioh it has to exeouti 
and (2) that seotion 60 of the Oivi 
Procedure Code, together with the proviso! 
-contained in it, only applies to the exeou 
tion of simple money decrees. 

» je a truism to say that a Courl 
exeoutmg a deoree oannot go behind it, bul 
l think this only means chat the Courl 
•exeoutmg the deoree oannot vary it, bul 
J 1 a ^ ll “ ^ stands. But I think it 
-certain^Mature to say that 
o! prop0rfe y 8h *U not, in any 

jironmatanoes, even if so ordered, be sold 
■in execution proceedings. . 


A8 an example, section 20 of the Agra 
Tenancy Act (No. II of 1901) enacts that 
the interest of an occupancy tenant is Dot 
transferable in execution of a decree of a 
Civil or Reyenue Court; and it has been 
held by a Fall Bench of this Court (of 
whioh I was a member) in Katxoari v. 
Sita Ram (1), that an occupancy holding 
cannot be sold in execution of a decree 
even when tbe decree specifically directed 
its sale. 

If the Legislature can forbid a Court to 
execute a decree in one instance, it seems 
to me it can do so in other cases ; and the 
question whioh remains to be answered here 
is whether, as a matter of law, the Legisla¬ 
ture has chosen to prevent an executing 
Court from selling the houses in thi9 case 
which the deoree directed to be 3old. 

I think myself that the ruling which I 
have just quoted, although it is based on the 
mandatory prohibition set out in section 
20 of the Arga Tenancy Act, in principle, 
covers this case also, unless, perhaps, it can 
be held that seotion 60 only refers to simple 
money deorees. Leaving this question aside 
for the present, the proviso to section 
60 ( (1) is as follows :— 

“The following particulars shall not be 
liable to suoh attachment or sale, 
namely :— 

(c) houses and other buildings (with the 
materials and tbe sites thereof and the 
land immediately appurtenant thereto and 
neoessary for their enjoyment) belong¬ 
ing to an agriculturist and occupied by 
him.” 

It seems to me that on the findings of 
the lower appellate Court these two houses 
whioh the deoree ordered to be sold oome 
within the olause just quoted. 

On the second question it has been 
argued that seotion 60 only applies to 
simple money deorees. It is said that 
provision is made for mortgage deorees in 
Order 34. This argument is based on two 
grounds:— 

(1) Seotion 60 comes in that part of the 
Code whioh deals with "attachment" ; and 
attachment is not neoessary in mortgage 
decrees. Before property can be sold in 
execution of a money deoree, the Court must 
first afctaob it so as to bring it within its 
jurisdiction, and then sell it. In a mortgage 
deoree, the deoree itself speoifioally 
directs the sale of the mortgaged property. 

(l) (1931) 48 All. 547. 


330 


1924 Allahabad 1 . 


MUBARAK HUSSAIN V. AHMAD (Ryves, J.) 


It seems to me, apart from all authority, 
that the proviso to the section is perfectly 
general and applies to all decrees. I think 
so, firstly, because, if it was meant to 
apply only to 3miple money decrees, it 
would have been very easy for the 
Legislature to have said so; and in the 
second place, reading the exceptions, I think 
that the Legislature from motives of public 
policy or for other reasons which seemed 
good to it, but which it is unnecessary for 
us even to speculate about, has thought fit 
to prevent a Court executing a decree from 
selling off any of the various particulars 
detailed in the section. 

Another argument on this point is that 
if clause (c) was held to apply to houses of 
an agriculturist which he ha9 mortgaged it 
would be tantamount to holding that the 
mortgage of such houses was illegal and it 
would be open to the mortgagor in the suit 
on the mortgage to raise this objection. I 
do not think the mortgagor could be heard 
to raise any such objection; but the question 
is whether, if a decree is passed for the sale 
of such a house, the Court in execution can 
or cannot sell it. This question, it seems 
to me, “ does not fall to arise" (to adopt a 
dictum in a recent ruling of the Privy 
Council) until execution proceedings have 
been taken. 

A8 a matter of fact, in these provinces 
an agriculturist, that is to say, a cultivator 
in an agricultural village who cultivates 
plots of land within the “ mauza” under a 
lease from the zamindar is given a house, 
then unoccupied, or a site in that part of 
the “ mau/.a " which is set apart for the 
tenants and other members of the village 
community to reside in, (called the nbadi) 
and if no house is available on these 
sites, he is allowed to build houses for 
himself to reside in, and for his cattle 
employed in cultivation, and for storing his 
implements of agriculture. As a general 
rule, (except in exceptional cases, where a 
custom to the contrary prevails) suoh a 
tenant cannot transfer suoh houses at all. 
All that he can transfer is the materials 
with whioh they are built. The site is not 
bis to transfer : it belongs to the zamindar. 
If suoh an agriculturist mortgaged his 
houses and the mortgagee obtains a decree 
for the sale of the house, even if the 
mortgagor was estopped from objecting to 
the sale after a decree for its sale had been 
passed, the zamindar certainly oould 
intervene and prevent the 9ite of the house 


being sold. It seems to me thab the 
Legislature has gone further and has 
chosen to forbid the sale of such houses or 
their materials in execution even of a 
mortgage decree. 

Clause ( b) of the same seotion prevents 
the tools of an artizan being sold in. 
execution of a droree. This does not mean 
that an artizan cannot raise money on the 
seourity or pledge of his tools. It simply 
means, I think, that if the creditor has to 
sue and gets a deoree against an artizan, he- 
cannot in execution of that decree get suoh 
tools sold by the Court, even if the decree 
ordered the sale of the tools. I am fortified- 
in this view, (namely, that the bar in> 
execution in no way affeots the validity or 
legality of the oontract), by section 61, 
which immediately follows and is in the 
same division of the Aot as section 60. By 
that seotion the Local Government with 
the previous sanotion of the Governor- 
General in Council may declare that suob 
portion of agricultural produce, or of any 
class of agricultural produce, a9 may appear 
to the Local Government to be necessary 
for the purposes mentioned therein shall 
be exempted from liability to attachment 
or sale in execution of a decree* It i9 a 
oommon practice in these provinces for 
agriculturists to borrow money for the 
purposes of agriculture on the security of 
the crop about to bo raised. These 
contracts have always been held, so far 
as I know, to be perfectly legal, 
and in execution of a decree, the crop 
can be attaohed and sold; but under this 
seotion, at any time the Local Government* 
may prevent by notification, the sale of 
such a crop in execution of a decree. This 
must happen after the oontraot had been 
made. It obviously does not make the* 
contraot illegal. All it does is to prevent 
the deoree-holder when he gets his decree, 
from enforcing it by the sale of the crop 
hypothecated. He may enforce it otherwise 
if he oan. It seems to me, therefore, that 
there is no force in this argument and I 
think, reading the Aot as it stands, that the 
decision of the Court below was right and 
that the houses mortgaged in this suit 
cannot be sold in execution of the mortgage , 
deoree, not because the mortgage of the 
houses was illegal or that the mortgagor j 
could have pleaded that no deoree for sale 
should be passed, but because the 
Legislature forbids absolutely suoh houses 
to be sold by a Court in execution. 
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I dow oome to discuss tbe authorities. 
The first case on tbe point is, Bhagwandas 
y. Eathibhai (52). It was held in that case 
that seotion 266 of the old Code of Civil 
Procedure, then in force, which is similar to 
the present Code, does not prohibit the sale 
of property specifically mortgaged albeit 
that tbe property be materials of a house 
belonging to orocoupied by an agriculturist. 
The judgment is a very short one and the 
only reason given for tbe decision iB 
contained in these words:— 

“ We are of opinion that the sale of the 
bouse, under these circumstances (namely, 
that the decree directed that the debt 
should be recovered from the mortgaged 
property) should be made, for we cannot 
suppose that it was the intention of 
section 266 of Aot X of 1877 to prohibit the 


saleof property specifically mortgaged.” 

That decision was reported in 1879 and 
so far as I can find, it has never beer 
referred to Bince in any reported decision 
except in the case of Tota Ram v. Chaii 
Sukh (3). In that ease, Edge, C. J., said 
distinguishing this ruling, " It will be tim. 
enough to oonsider that case when I aa 
compelled to do so. " And Mahmood, J. 
expressed his concurrence. I do not thin! 
this oase is very helpful. 

The next oase which I have been abletc 
discover is Janki Das v. Sandal (4). Tba 
case was similar to tbe oase before us in iti 
facts. There too, bouses of an agriculturis 
were mortgaged and no exception was taker 
by the mortgagor in the suit on the 
mortgage that tbe houses were not oapabU 
of transfer. It was only when tbe deoret 
was put into execution that tbe judgment 
debtor urged, for tbe first time, that he 
eing an agriculturist, tbe houses were nol 
liable to attachment and sale. The learned 
Judges (Sir George Knox and Mr. Justioi 
Karamat Husain) held: 

We have been referred to no authority 
. lays down that houses of agrioultu 

J*® P I° P0 J ty whioh oan “ot by law bt 
transferred. Section 60 of the Code o, 

i'lL;/ 0C i dure ‘ ™hich reliana 

arS ^l'JZ* t0 . houses °f wiculturisu 

decrelZni t hat “ of a money■ 

af itftoOu h ° USeS aTe fls a Tule not capablt 

L? £l ment or >ale - " » seems to me 

he S2K5 11 * " hioh 1 have italicized 
the learned J udges beg ged the question 

fjSSH£S&, 

U) UM1)i9)I.C, 825. _ 




before us when they say that seotion 60 
enacts that in execution of a money deoree 
suob bouses cannot be sold, and this is the 
ratio decidendi of the case. 

The next oase is Ram Dial v. Narpat 
Singh (5). In that case an occupancy 
tenant mortgaged a grove, which was on his 
oconpancy holding, and a house appurtenant 
to suob holding. It was there held by Sir 
John Stanley, C.J. and Banerji, J., that 
under seotion 20 (2) of tbe Agra Tenancy 
Act, 1901, and section 266 of the Code of 
Civil Procedure of 1882, respectively, 
neither the grove nor the house could be 
sold in execution of a deoree on tbe 
mortgage. 

The next case to which we need refer is 
the Full Bench case of Bhola Nath v. 
Kishori (6), where the 9ame question again 
came up for decision. Sir Henry Richards, 
C. J. and Mr. Justice Tudball held that 
section 60 of the Code of Civil Procedure 
did not operate to bar the sale of a house 
belonging to an agriculturist in execution 
of a deoree on a mortgage of tbe same if 
suoh bouse is not an appurtenance of the 
mortgagor’s holding which be is prohibited 
by law from mortgaging or transferring. 
Mr. Justice Baoerji dissented. I have 
some doubt bow iar this case really applies, 
having regard to the observations of tbe 
Chief Justice. 

Sir Henry Riohards says: “The 
argument on behalf of the respondents is 
that by virtue of the proviso (to seotion 60) 
the bouse of the defendants cannot be sold 
and that, inasmuch as the house cannot be 
sold in execution of the deoree, no mortgage 
deoree ought to be made. On the other 
band the appellant argues that seotion 60 
does not apply to mortgage deorees at all, 
that it deals entirely with attachment and 
sale in respeot of simple money deorees.” 

He goes on to hold: 

Prtma facie a man is entitled to mortgage 
his property if he pleases; and if he 
oan make a valid mortgage, the mortgagee 
is entitled to ^a mortgage deoree entitling 
him to sell the property. 

With great respect it seems to me that 
this argument does not entirely meet the 
oase.^ It does not answer the objeotion 
that in spite of a contraot, the Legislator© 
has ruled that the oontraot shall not 
be enforced by sale of the mortgaged honBe. 


(5) (1911) 33 All. 136. 

(6) (1912) 31 All. 25. 
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I also cannot agree with the rest of the 
judgment in which it is held that section 60 
applies only to the execution of simple 
money decrees. It seems to me that the 
dissentient judgment of Mr. Justice 
Banerji is unanswerable and I wish to adopt 
it in its entirety as the basis of my decision 
in this case. As he says when dealing 
with the point as to whether section 60 
applies only to simple money decrees, 
“At the commencement of the section 
the word ‘ and ’ is used and in the proviso 
we find the word ‘or’. The proviso, as 
I understand it, forbids both attachment 
and sale, that is to say, where an attach¬ 
ment must precede a sale, it forbids attach¬ 
ment as well a3 sale and where it 
is not necessary that an attachment 
should be a preliminary step to a 

sale, it forbids sale.The object 

of the legislature is manifest. That object 
is that certain classes of debtors should be 
protected against their own improvidence. 
There can bo no doubt that in the case of 
a simple decree for money the dwelling 
house occupied by an agriculturist cannot 
be sold. The policy of the law is that he 
should not be deprived of his place of resi¬ 
dence by a process of Court. I fail to see 
why, if an unsecured creditor of the agri¬ 
culturist cannot proceed against the debtor’s 
dwelling house, a secured creditor should be 
allowed to do so. The policy of the law 
equally applies to both the cases." 

The last case to which reference need 
be made is the case of Niadar Singh v. 
Sabit Khan (7). This is the case on which 
the lower Court based its decision. 

There the question was whether the house 
of an agriculturist, which has been found to 
be appurtenant to his agricultural holding, 
is liable to sale in execution of a decree 
obtained upon a mortgage of the house 
made by the agriculturist. The appeal 
came firsb before Sir George Knox sitting 
alone, and he remanded it for findiog 
as to whether the house was in the 
occupation of an agriculturist and on the 
finding being returned in the affirmative, he 
dismissed the appeal bolding that seotion 
60 (c) barred the sale in execution. From 
that decision there was an appeal under the 
Letters Patent which was heard by Sir P. C. 
Banerji and Mr. Justice Rafique and 
they, after referring to the deoision already 
quoted in Bhola Nath v. Musammat 


Kishori (6), held that the provisions of 
section 60 (c) applied and dismissed the 
appeal. It seems to me, therefore, that 
the weight of authority, in this Court at 
any rate, is in favour of the view taken by 
the Court below. 

The provisions of section 60 (c) of the 
present Code were certainly in existence in 
1877—before the Transfer of Property Act 
came into being : see Act X of 1377, section 
266. All that was done when the present 
Code was passed was to transfer the rules 
governing suits on mortgages from the 
Transfer of Property Act to the Code ; that 
is to say, the sections relating to 3uits on 
mortgages (where such suits were neces¬ 
sary, i.c., subject to mortgages included in 
section 69) which were contained in seotion 
85 and following sections, (being really 
rule3 of procedure), were cut out of the 
Transfer of Property Act, and were re¬ 
produced, with such modifications and 
amendments as seemed then necessary, 
and consolidated in Order 34. The law 
has not been materially altered, the only 
real alteration has been in the volume of 
the statute law, in which it is to be found, 
i.e., in Aot No. V of 1908, instead of in 
Act No. IV of 1882. It seems to me, 
therefore, that this reshutlling of the sec¬ 
tions in the statutes doe3 not help interpre¬ 
ting the meaning of the old section 266 of 
Act X of 1877 which is still in force. 

I much regret I cannot agree with either 
of my learned brothers. I would, therefore, 
dismiss the appeal. 

Mukerji, J.:—This case ha3 been refer¬ 
red to a Bench of three Judges, because of 
a conflict of opinion existing between two 
cases, each decided by a Bench of two 
Judges. These cases are :—Janki Das v. 
Sandal (4) and Niadar Singh v. Sabit 
Khan (7). The question formulated for 
decision has not been put down in the form 
of a question. But it may be put down 
thus:—“Whether a judgment-debtor can 
raise the plea, in the execution department 
that he is an agriculturist and the houses 
occupied by him cannot be sold having 
regard to the provisions of section 60 of the 
Civil Procedure Code although the deoree 
is one of mortgage and orders specifically 
the sale of suoh houses ?" 

In the referring order, there is an inao- 
curaoy. It has been stated that the judg¬ 
ment-debtor also pleaded that bis houses 
were appurtenant to his holding. As a 
matter of fact, he did not raise any such 


(7) (1919) 51 1.0. 553. 
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plea in bis objeotion. He was unsuccessful 
in the Court of first instanoe, and he filed 
an appeal. In the grounds of appeal too be 
did not say that the bouses were an 
appurtenance to bis holding. The expres¬ 
sion, viz., “ the houses were appurtenant to 
tbe boldiDg” appears in the judgments of 
the lower Courts and was probably due to 
a confusion of ideas. When a landholder 
sues a tenant for his ejectment from his 
dwelling house in the village in which he 
cultivates lands the tenant often takes tbe 
plea that the bouse is an appurtenance to 
the bolding and, so long as he cultivates 
lands in the village, be cannot be ejected, 
In such cases alone, the question arises 
whether the bouse is or is not an appur¬ 
tenance to tbe holding. It will be noticed 
that in section 60 of the Civil Procedure 
Code, clause (c), tbe property exempted 
is ‘ the houses and other buildings ; 

.belonging to an agriculturist and 

occupied by him.’ Nothing is said about 
the house or the building beiDg an 
appurtenance of his bolding. 

Referring to the Tenancy Act, it will be 
seen that a holding is a parcel or parcels of 
land held for agricultural purposes. The 
prohibition is against the sale of such lands. 
A bouse or building is not land let for an 
agricultural purpose and cannot form a 
holding. Therefore, the question of its 
transferability or otherwise must be 
determined with reference only to section 
60 of the Civil Procedure Code. 

To go baok to the question for decision. 
This question resolves itself into two 
portions. The first question is " whether, 
the Court executing the decree can go 
behind the express orders of the decree, by 
which the property has been ordered to be 
sold?” The second question is “ whether, 
on a proper construction of section 60 of 
the Civil Procedure Code, the sale of an 
agriculturist’s house (the expression is used 
tor the sake of brevity), not in execution of 
a simple money deoree, in which a previous 
attachment is neoessary, but in execution 
ot a mortgage deoree, whioh has been passed 
op toot of a contract of mortgage specifically 

makmg the property a security for the 
debt, is prohibited ?” 
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the Court executing it cannot go behind its 
terms and say that the decree should not 
have been passed and tbe Court will not 
execute it as it stands. This decree may 
be one passed on contest or may have been 
passed ex parte, without the defendant 
appearing to show that tbe claim of tbe 
plaintiff was one tbat could not at all 
succeed. In the latter case, the defendant 
cannot come and say in tbe execution 
department that be will show that the 
decree is a wrong one. He will be estopped 
on foot of the judgment from raising any 
such contention and this will be so although 
the question sought to be raised in the 
execution department was never raised 
and decided before the decree was 
made. Take tbe oase of a joint Hindu 
family. A father makes a mortgage with¬ 
out any legal necessity. In tbe suit 
against the father and the sons, the latter 
do not take any exception to the mortgage 
and a decree for sale is made ex parte. 
When tbe property is brought to sale in 
execution of tbe decree, the sons will 
not be allowed to show that the mortgage 
was unauthorised and could not be 
enforced against the property. Thu9 the 
facts whioh would vitiate the mortgage, 
although they may exist without any 
doubt, will not be allowed to be brought 
before tbe Court. Similarly, a suit may be 
on tbe face of tbe plaint barred by limita¬ 
tion. Bub if a Court overlooks this fact, 
and makes an ex parte decree, the defendant 
cannot, in the execution department, show 
tbat such was the oaso. That an ex parte 
deoree may operate as res judicata was 
held in Ganga Bishcn v. Mehar Ilahi (8). 
In tbe present case, the question whether 
the house ordered to be sold by the deoree 
is or is not the property of an agriculturist 
is one of fact and has to be proved before 
the Court, by evidenoo, before the Court can 
accept it. Assuming that such a property 
is not saleable in execution of a deoree, 
the faots neoessary to be established were 
never alleged before the Court making the 
deoree, muoh less were they proved. If 
those faota had been proved, the Court 
oould have and ought to have (aooording 
to our assumption) said that the property 
oould uot be sold in exeoution of a deoree 
and that it was not going to make a deoree 
whioh oould have no force in law. Bufe 
these faots were never brought to the notice 


(8) (1914) ia A.L.J. 1011. 



MOBARAK HCSSIAN v. 

of the Court, the nature of the property wa 3 
not established before it, and in ignorance of 
the facts it orders the property to be sold. 
Why should then, in this particular case, 
the judgment-debtor be allowed to show 
by adducing evidence that the nature of the 
property was such that it could not be 
sold in execution of a decree ? 

This question was specifically raised in this 
Court in the case of Katwari v. Sitaram (1) 
(which was a case under the Agra Tenancy 
Aot and in which the fact involved, i.e., the 
nature of the property to be sold was an 
admitted faot, being recorded in the sale- 
deed), aud the answer given was that it was 
the duty of the Court to obey the law and 
follow its directions. But the law can be 
applied only when the proper facts are 
allowed to be brought before the Court. If 
in the case of a mortgage of a joint family 
property, (in the case given as illustration) 
the sons may not show the nature of the 
property in the execution department, the 
respondent too, in this case, cannot adduce 
evidence to show the nature of the property. 

I would, therefore, bold that, in the execu¬ 
tion department, this objection oannot be 
raised, in the teeth of the mortgage decree. 

Now on the second question. It must be 
conceded that there is no rule of law which 
declares that the transfer (otherwise than 
in execution of a decree, as is said to be 
embodied in the section under discussion) of 
an agriculturist's house to be illegal. Under 
section 6 of the Transfer of Property Act, 
all properties except those enumerated 
there and those the transfer of which is 
expressly prohibited by law are declared 
to be transferable. For example, if there 
be an agreement between an agriculturist 
and a third person for the sale of the 
former’s house and if the latter should sue 
for the specific performance of the oontract 
the Courts would be bound to recognise 
the contract and to enforce it. As the 
result of the enforcement of the contract, 
the promisee will get possession through 
the Court, for there is no rule of law which 
lays down that delivery of possession 
over an agriculturist’s house in execution 
of a decree is prohibited. If then the sale 
by private contract be not prohibited and 
may be even specifically enforced in a 
Court of law, we have to find out if a 
lesser contract, viz , that of mortgage, is 
prohibited and cannot be specifically 
enforced. For suoh a proposition of law, 
there must be a very dear authority and 
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any rule of law that may only by implica¬ 
tion be read as leading to this conclusion 
cannot be accepted as laying down such 
an anomaly. 

The question then is : “ Does seotion 60 
of the Civil Procedure Code contain any 
such clear rule as would lead to the 
conclusion that a property otherwise 
transferable may not be subjected to a 
transfer even with the consent of the owner 
of the property simply because the agoncy 
of the Court has to be employed? " 

Seotion 60 appears under the head 
"attachment." If we refer to seotion 51 
of the Code, we shall see that several 
modos of execution are enumerated there. 
These are, briefly, (a) delivery of possession, 
(b) attachment and sale or sale without at¬ 
tachment, (c) arrest of the judgment-debtor 
and two other modes. Sections 55 to 64 
come under the head "attachment" and sec¬ 
tions 65 to 67 come under the head " sale". 
Thus section 60 comes under the head of 
attachment. It does not require the quoting 
of any authority to maintain the proposi¬ 
tion that no property may be sold in 
execution of a simple money deoree unless 
the same has been attached previously, so 
as to bring the same within the oontrol as 
it were of the Court. In the case of a sale 
under a mortgage decree, no attachment 
is necessary for the deoree. the order of the 
Court itself. having directed that that pro¬ 
perty is to be sold. In the execution of a 
decree for money every attachment is not 
followed by sale. For example, when a 
money decree is attached in the execution of 
another money decree, the attached deoree 
is not sold, but the attached deoree 
is executed and the money realised is 
applied to the satisfaction of the attaching 
decree. Similarly, when the pay of a 
Government servant i3 attached there is 
no sale. Only the officer charged with the 
disbursement of the pay is ordered to 
deduct a sum month by month and to pay 
the same towards the satisfaction of the 
decree. Thus a sale may or may not 
follow an attachment. 

Bearing these rules in our mind, let us 
now read section 60 of the Code. I have 
already said it appears under the bead 
‘ attachment.’ There is another head bearing 
the title of ' sale.' Under the circumstances, 
there is no reason to think that, in dealing 
with the subject of ' attachment ’ the writer 
had in his mind the cases of sales that are 
not preceded by attachment. Of ooarse, if 
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the .language employed should leave no 
other alternative possible, that is another 
matter. Section 60, in sub-seofcion (3), lays 
down, in effeot, that all properties over 
whioh the judgment-debtor has a disposing 
power will be liable to attachment and sale. 
I have already pointed out that all proper¬ 
ties are not sold in execution of a decree 
although they may have been subjected to 
an attachment. The words ‘ attachment and 
sale,' therefore, oan only mean, 1 attachment 


and sale where the sale is necessary after the 
attachment.’ Otherwise there will be no 
consistency in the rules. That this is the 
meaning to be attaohed to the words 
1 attachment and sale' is dear from the 
proviso that follows the snb-seotion (1). It 
provides against ‘ such attachment or sale ' 
in the oase of oertain ‘particulars.’ The use 
of the word * suoh ' is important. It, in my 
opinion, qualifies both the words ' attach¬ 
ment ’ and ‘ sale.' The proviso will thus 
read like this:" Provided that, the following 
particulars shall not be liable to suoh 
attachment or, where necessary, suoh sale as 
has beenmentioned above in the main section." 
To my mind it is impossible to read the 
word ‘sale’ in the proviso as meaning ‘sale 
with or without previous attachment,’ with¬ 
out doing violenoe to the language of the 
section. Something might have been said 
in support of this reading, if the word ‘suoh’ 
had not been there. There is no possible 
warrant for confining the adjective ‘suoh’ 
to the word ‘attachment’ alone, for both 
the words attachment' and ‘sale’ occur in 
the main section. Among the particulars 
mentioned in the proviso there are items 
whioh are never sold after attachment, see, 
for example, clause (i), dealing with the 
salary of a publio officer. In this oase, 
only an attachment is necessary and no 
sale. Hence in the proviso, the word ‘or’ 
has been rightly used. One essential 
difference in principle between a sale held 
after attachment and a sale held in pursu¬ 
ance of a oontraot for sale is this that, in 
the former oase, the sale is held against the 
wishes of the debtor. The Court is asked to 
wise money by the be3t possible means, and 
it has been vested with the authority to say 
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were. There is, therefore, no reason to 
suppose that a ruje of law that talks of 
attachment and sale in the same breath a3 
it were was really intended to cover a oase 
of a sale with the consent of the debtor. 

It is not always a valid mode of reading 
the new law, to compare it with the old 
one. Still in cases of doubt the old 
rule may be looked into. In the old Code 
also, the language used is the same as in 
the new Code. The old section is 266 and 
it, like the new seotion 60, appears under 
the head of attachment. The bead is “ E.— 
Of attachment of property.” Sections 266 
to 285 deal with cases and modes of attach¬ 
ment. The next head is “ G.—Of sale and 
delivery of property."—This head ‘ G ' is 
divided into three sub-heads. Sub-head 
(a) deals with ‘ General rules ’ and consists 
of seotions 286 to 295. Sub-head (5) deals 
with ‘ Rules as to moveable property ' and 
consists of sections 296 to 303. Sub-head 
(c) deals with ‘ Rules as to immoveable 
property ’ and consists of sections 304 
to 327. It will thus be 6een that, under 
the old Code, the rules as to the sale of 
property, moveable and immoveable, were 
distinctly kept separate from the rules 
as to attachment and yet in the general 
seotion, about attaohment (section 266) the 
same language was used as in the oase of 
seotion 60 of the new Cod6. The new Code 
having been split up into two portions, fewer 
sections appear in the body of the Code 
under the heads "Attaohment, eto," than in 
the older Code. The inference is then clear, 
vix., the rules in seotion 60 deal with sales 
held in exeoution of decrees in which a 
previous attaohment is necessay, i.e., to 
sales held in execution of simple money 
deorees. 

I will now consider the authorities. In 
Bhagwandas v. Hathibhai (2), it was held 
that the rule as to attaohment and conse¬ 
quent sale did not apply to a sale held in 
pursuance of a mortgage decree. This was 
in 1879, but the language of the law was 
the same in the Code of 1877 as in the 
Code of 1882. In the oase of Bamdayal v. 
Narpat (6), Stanley, C.J., and Banerji, J., 
took the view that even where a house of an 
agriculturist was mortgaged, it oould not be 
ordered to be sold, in view of the provisions 
of seotion 269 of the old Code and seotion 60 
of the new one. It will be noticed that 
one of,the grounds for the aotual decision 
of the oase wa9 that the mortgagor was a 
tenant and had mortgaged not only hia 
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bouse but also his holding, and the bouse 
might be looked upon as an appurtenance 
to the holding. The decision cannot, there¬ 
fore, be looked upon as given solely on a 
consideration of the law as contained in the 
Civil Procedure Code. There is one more 
point to be noticed. The point was decided 
in the suit itself, and it is no authority for 
the proposition that the point may be raised 
even after a decree for sale had been made. 

In the case of Bhola Nath v. Kishori (6) 
Richards, C. J., and Tudball, J., held very 
clearly that section 60 of the Civil Procedure 
Code applied only to the case of an execu¬ 
tion of a simple money decree. Banerji, 
J., dissented and did not think it necessary 
to change his opinion expressed in the 
case Ra?n Dayal v. Narpat (5). I have given 
my reasons for holding the opinion that 
I have expressed, and I do not propose 
discussing the opinion given by the learned 
Judges in the several cases. The arguments 
are clear on both sides. The only question 
is which arguments appeal to a particular 
Judge. I will draw attention to the 
fact that in this case also the ques¬ 
tion rose before the decree and not 
after it bad been made. 

In Salamat v. Lukkhi (9), it was held 
that although a right to an allowance might 
not be attachable io execution of a simple 
money decree, having regard to the 
provisions of section 266 of the Civil 
Procedure Code, it did not lie in the 
mouth of the judgment-debtor, who had 
mortgaged the same, to urge that it could 
not be sold. 

I have not been able to lay my hand 
over any other cases bearing direotly on 
the point under consideration. The two 
cases, which led to this reference took 
opposite views. The case of Janki Dass v. 
Sandal (4), was decided by Knox and 
Karamat Husain, JJ. The case of Niadar 
v. Sabit, (7) was decided by Banerji and 
Rafique, JJ., who upheld Knox, J. It will 
thus be seen that the opinion in this Court 
is very much divided. Stanley, C. J. and 
Benerji and Rafique, JJ., took the view 
opposed to mine, and Riohards, C. J. and 
Tudball and Karamat Husain, JJ., took 
the same view as taken by me. Knox. J., 
did not always stick to his view. But all 
this is on the second point. 

The case of Eatwari v. Sitaram (1) 
already referred to was decided on an 

(9) (1884) 10 Oal. 531. 
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interpretation of section 20 of the Agra 
Tenancy Act and is not direotly relevant 
on the question before us. 

I am accordingly of opinion that an 
agriculturist may make a valid mortgage 
of bis house, there being nothing in 
section 60 of the Civil Procedure Code to 
the contrary, and that after a decree for 
the sale of it has been made on foot of a 
mortgage, it may be sold in execution of 
the decree and the judgment-debtor is not • 
entitled to raise the point in the execution . 
department. 

Walsh, J.:—Two questions are involved 
in fcbis reference. The first is: Whethre 
the exemptions from attachment and sale in 
execution of a deoree contained in the pro¬ 
viso to section 60 of the Code apply to 
a mortgagee’s decree for sale. 

I have bad the advantage of studying the 
judgments of my two brothers. They 
fully cover the ground and it is not neces¬ 
sary todo so again. They differ fundamen¬ 
tally, and each judgment appears on the 
face of it to be unanswerable. 

On the one hand, the section distinctly 
prohibits the sale of this property in execu¬ 
tion of a decree. On the other hand, as 
Mr.Justice Mukerji's judgment shows, there 
is much in the section which is inappro¬ 
priate to a mortgagee's decree for sale. 

Where a section, or an Act, is capable of 
two renderings or is said to mean less, or 
more, than it says, it is a maxim of inter¬ 
pretation that one must look at the scope 
and object of tho enactment. For this 
purpose, it is helpful to recall the history. 

The rights of a mortgagor have always 
been the special care of Courts of equity. 
The equity of redemption was jealously 
guarded and could not be sold without 
an order of the Court and without the- 
mortgagee in possession rendering an 
account. The codified law in India sought 
to give effeot to the established principles of 
the English Courts for enforcing a mortgage 
security by the now repealed seotions of 
the Transfer of Property Aot. Great 
controversy having arisen as to the 
applicability of the provisions of the 
Code to the enforcement of a mortga¬ 
gee's deoree for sale, it was deoided,. 
when the Code was amended in 1908, that 
thiB part of the Transfer of Property Aot 
relating to mortgagee’s suits for sale, being 
a question of procedure, should be incor¬ 
porated in the Code. This was effeoted by : 
the present Order 34. 
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The mortgagee's right of sale is carefully 
hedged round by provisions which are 
familiar and which have no place in the 
execution of an ordinary money deoree. 
For example, the preliminary decree Btill 
gives the mortgagor a period within which 
he may redeem. The Courts never allowed 
the sale of the bare equity of redemption 
under a judgment on the covenant. In 
other words, the mortgagee oannot have 
execution against the mortgaged property 
under a decree for the simple mortgage 
debt. This provision is preserved in Order 
34, rule 14. The mortgagee is not to be 
allowed to bring the mortgaged property 
to sale, " otherwise than by instituting a 
suit for sale in enforcement of the mort¬ 
gage.” There is nothing illegal in a 
covenant for sale, as section 69 of the 
Transfer of Property Act shows. But the 
question before us relates to tbe enforce¬ 
ment by the Court. The change introduc¬ 
ed into Order 34, rule 14, as opposed to 
section 99 of the Transfer of Property Act 
which it replaced, is significant. The 
mortgagee was under the old law prohibit¬ 
ed from bringing tbe mortgaged property 
to sale, in satisfaction of a olaim, “whether 
arising under the mortgage or not.” But it 
wa3 always competent for tbe mortgagee 
to purohase the equity by an agreement 
subsequent to, and independent of, the 
mortgage transaction. There was, there¬ 
fore, no good reason why he should not be 
allowed to sell it in satisfaction of a olaim 
unconnected with the mortgage. So the 
new Code dropped tbe old form of words, 
and reduced the prohibition to olaims 
arising under the mortgage.” The im¬ 
portant point is that the prohibition is 
found not in that part of tbe Code which 
relates generally to execution, but in that 
which deals particularly with tbe enforce- 
inent of mortgage decrees. All this shows 
vbab f by the scheme of the present Code, 
execution and the enforcement of mortgage 
decrees, are mutually exclusive, at any 
rate where inconsistent. 

whether according to the 
® yjonsfeio view, the sale of mortgaged 
property under a mortgagee's deoree for sale 

Hon nm, ° xeoatlon '' ^ all. It is satisfac- 
• ad«nl« h » ede Tu- When a credifcor obtains 
•the !£& and fch9 d0bt °r Pays after 

ioutedTU 06 ia 8ati8fied ' nob «’ 

j lt °an, by realizing the 
amount out of wtftavailable property of the 
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debtor which it attaches and sells. In the 
case of a mortgage decree, the property 
ordered to be sold is not something which is 
compulsorily snbstituted for the obligation 
contained in the oonbraot, and carried 
forward into the decree. It is the obligation 
itself. The sale is the satisfaction of the 
contract aod of the decree. Sir Comer 
Petberam took this view in tbe course of 
a judgment reported iu I. L. R. 14 0. 668 
(1887) where he spoke of the deoree being 
0 D 6 " for specific performance of the 
coutraot between the mortgagor and the 
mortgagee." The view, namely, that such 
a sale is not tbe execution of a decree 
derives support, though no authority, from 
the original intention of the jurists who 
framed the present Code, in dealing with 
tbe general provisions relating to execution 
which begin with section 36. to emphasise 
the dichotomy by defining the territorial 
jurisdictions of “ the Court executing a 
deoree," only to the extent which it was 
competent to pass a deoree, and of “ the 
Court which passed a deoree for the 
enforcement of a mortgage," selling the 
mortgage property wherever situate. 

I agree with Mr. Justice Lai Gopal 
Mukerji that the use of tbe word " such " 
removes the distributive foroe whioh the 
word “ or ” in “ attachment or sale " would 
otherwise have. It must mean “ attach¬ 
ment or sale in execution of a deoree." 
And for the reasons given above, I have 
come to tbe oonolusion that a sale under a 
mortgagee’s deoree is not a sale in execu¬ 
tion of a deoree and that, therefore, the 
proviso does not apply. This is not to say 
•that the procedure is not, after deoree, for 
the execution side. Any question whioh 
may arise relates to “ the satisfaction of the 
deoree,” and is, therefore, within seotion 47. 

I was throughout pressed by the con¬ 
tention that under tbe law thus interpreted 
a mortgagee can sell this property, where¬ 
as a simple deoree-holder cannot, and 
that such a resulb is illogical, and against 
the polioy of the Legislature. In other 
words, to quote the dissenting judgment of 
Mr. Justioe Baoerji in I. L. R. 34 A. 25. 
the objeot was “ to protect people against 
their own improvidence." These specula¬ 
tions are dangerous, and are apt to attribute 
more consistency and foresight to the Legis¬ 
lature than is usually found in faoc. But, 
in truth, there is no laok of justifica¬ 
tion for the law as I understand it. An 
unsecured creditor who chooses to give 
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credit to a poor mao who has no credit, 
and no property beyond the bare instru¬ 
ments with which be ekea out bis 
livelihood, has only himseH to thank and 
cannot complain if the law steps in to 
prevent him from selling up bis debtor 
completely for a debt in respect of which 
he took an obvious risk. But a creditor 
who has taken security is io a different 
position. It may be assumed that he 
would not have advanced the money at all 
unless he Was given the security, and the 
debtor has voluntarily agreed to part with 
the property, with his eyes open and 
knowing the oonsequeuces. 

It seems to follow from the reasons 
which I have given above on the first 
question, that I agree with Mr. Justice 
Ryves that the point is one wbioh is 
properly taken in execution. I think it 
matters very little. The Court is often the 
same. I don't know bow the point could 
be pleaded in defence to the mortgagee's 
suit. As Mr. Justice Mukerji points out, 
the mortgage is not prohibited or illegal. 
If raised in the suit, the Judge might well 
say that the objection was premature at 
that stage, and reserve it for the post 
decree proceedings. It is an objection to 
enforcement of the decree when made, the 
decree being unobjectionable. In a word, 
the objection presupposes a valid deoree. 
If the mortgagor has no saleable interest 
that is a matter whioh concerns the 
purchaser, who acquires no greater interest 
than is saleable. 

It is to be hoped that this view, although 
arrived at by a bare majority of the Court, 
will be accepted as final, as there has 
hitherto been great diversity of judioial 
deoiaiou. 

Order of Courts :—The order is that 
the appeal is allowed, and the objection 
dismissed, and the order of first Court 
restored. 

Appeal allowed. 
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24-1-1924, against fcbe Order of Sessions 
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Public Gambling Act . S. 3—Amendment Act 
I of 1917 , S. Balls of paper used in Satta betting 
being so manipulated as to leave no chance of loss 
to the owner are instruments of gaming and offence 
is committed. 

Where by the use of balls of paper the accused bo 
manipulated the conditions of the game that he 
could not possibly lose, held, that the offence of 
keeping a piiblio gaming house was committed. 
The words “ used for the benefit or gain of the 
person owning the bouse ” require Btrict proof by 
the prosecution who must show that the owner or 
occupier takes a fixed commission irrespective of 
the result or so manipulates the conditions that be 
oannot possibly lose. [P. 340, C. 1] 

Nihal Chand —for Applicant. 

Asst. Government Advocate —for Opposite 
Party. 

Judgment:—Atma Ram was convicted 
by tbe District Magistrate of Dehra Dun 
under section 3 of the Public Gambling Act 
(Act No. Ill of 1867) a9 amended by Act I of 
1917 of tbe Local Legislature and sentenced 
to pay a fine. His appeal was dismissed by 
the learned Sessions Judge of Sabaranpur. 
He then filed a revision in this Court on 
tbe ground that tbe conviotioo?was unten¬ 
able baviog regard to two reoent decisions 
of this Court which will be referred to 
hereafter. Tbe case bas been referred to a 
Full Bench. The order of reference is as 
follows:—" Having regard to tbe very 
singular form in which " common gaming 
house " has been defined and to tbe deci¬ 
sions in Lachhi Ram v. Emperor (D and 
Durga Prasad v. Emperor (2), I think it 
desirable to aopoint a Full Bench to con¬ 
sider whether on a fair construction of the 
words “ used for tbe profit or gain of tbe 
person owning", the acts done by Atma Ram 
are sufficient to support tbe conviction or 
whether tbe language of tbe definition is 
inapt and insufficient." 

The judgment of the trial Court is some¬ 
what involved and it is not easy to find 
from it what are the real facts of tbe case. 
After a careful examination of the judgment 
od appeal and the evidence on tbe record it 
is possible to arrive at a conclusion as to 
what the facts actually were. Once these 
facts are ascertained we have no hesitation 
in holding that the conviction was 
justified. 

The law regulating public gambling in 
these provinces was Act No. Ill of 1867 
and it proved for nearly 50 years to be 
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adequate. Id 1910, however, a new form 
of gambling came into fashion and rapidly 
increased in popularity. This was known 
as ScUta gambling. The public were invi¬ 
ted to guess wbat would be the last two 
digits or the last digit or the average price 
of a chest of opium at the monthly sale iD 
Calcutta. 

In the town of Agra, and subsequently, 
in the neighbouring western districts, this 
form of gambling came into suoh a vogue 
as to dislooate the daily life of a large 
number of artizans and the poor classes 
add caused much misery in their families, 
and led to an increase of crime. A some¬ 
what similar form of gambliog was also 
introduced later into Saharanpur, Morada- 
bad and neighbouring districts. Instead of 
the price of opiam, the average price of 
cotton in Bombay as telegraphed by a 
broker, was used for the purpose of betting 
and bets were made on the last digit or the 
last two digits. 

If suoh betting was carried out in “a 
■public place ” the Aoc as it stood would 
ddtece ; but it was felt .that if this form of 
gambling Was carried on in a bouse or 
other place which could not be character¬ 
ised as a publid place, the Aot as it stood 
Would not apply. Aot No. I of 1917 of 
thd Local Legislature wad passed in 
order bo meet this new fortn of gamb¬ 
ling, add the definition of' common gamb¬ 
ling house ” as it stood in the old Aot 
Was modified. Under the new Aot it was 
^provided by seotion 2 that " Gaming" 
includes wagering or betting, except 
wagering or betting upon a horse-raoe, 
When suoh wagering or betting takes place. 

w on the day on whioh suoh race is to 
00 rao, and 

W an enclosure whioh the stewards 
controlling such raoe have, with the sano- 

tron of the Looal Government, set apart for 
the purpose, 

bu6 does nob Include a lottery ; 

gr«nlA 3tra ? 01i€8 0t g * miog ’ include any 
iT.f a ® 8 a mean8 orappurteoaooe of. 

■^'Xr 0 ' 

h„n? 0mmoa gaming-house ’ means any 

T ° r w * iiad “« 

3K?* v aWhle, or vessel, or anv nlaoa 
aS’ k° ? Wo11 4Qy instruments of 
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whether by way of charge for the use of 
suoh house, room, tent, enclosure, space, 
vehicle, vessel, place or instruments or 
otherwise howsoever". 

The difficulty in this case arises from 
the words “ instruments of gaming kept or 
used for the profit or gaiD of the person 
owning, etc 

In these cases of Satta gambling often the 
only tangible evidence that gaming had 
been going on was the discovery of memo¬ 
randa of bets made, whether these were 
kept in books or on loose pieces of paper. 

The first case in this Court in which 
these words were considered, was Raghu- 
nathv. Emperor (3). That was a case of 
Satta gambliog on the sale of opium. When 
the house was raided some slips of paper 
were found with writing on them which 
were supposed to be memoranda of bets 
made. There was some argument as to 
Whether these memoranda really reoorded 
bets. Mr. Justice Banerji however held as 
follows:— 

“ Having regard however to the nature 
of the papers, it may be assumed that they 
related bo gambling. In order, however, to 
sustain the conviction of Ragbuoath for 
keeping a aommon gambling house, it was 
neoessary for the prosecution to prove nob 
only that he owned the house, or was the 
oooupiar of it, and that instruments of 
gambling were kept or used in it, but that 
they were kept or used for the profit or 
gain of Raghunath. There is not a partiole 
of evidenoe to show that he made any 
prdfit or gain out of the transactions whioh 
might have taken place in his house. Ib 
id possible that he made Some pro'it but in 
the abaenoe of evidenoe to show that profit 
or gain was made he oould not be ohn- 
vioted merely upon suspicion. Therefore 
in my dpinion his conviotion for keeping a 
common gaming housb as defined in Aot I 
of 1917 cannot be sustained." 

w Tha , 6 J i0oi8ion waa £‘ V0n 0Q the 23rd of 
May, 1918. The same point again came 
up before a single Judge of this Court on 
the 8th of February. 1922. There the faots 
were exactly similar to the faots in the last 
case. On this occasion on the search of 
the shop, a betting book was fouad in 
which the bets were recorded. The Judge 
Was referred to the last oase, but he had 
considerable doubts as to its correctness. 
He therefore referred it to a Bench of two 


(3) (191S) 16 A.L.J. 760, 
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Judges for deoision. In his order of 
reference after quoting Mr. Justice Banerji’s 
decision he said : 

“ According to the case which I have 
already quoted, this fact would not in itself 
be enough (namely the finding of the betting 
book). There must be evidence to prove 
that Lachcbi Ram kept this book for his 
profit or gain. It seems to me to be almost 
impossible to get any evidence aliunde. 
The presumption I should think was that 
he was not a philanthropist but was 
carrying on betting with at any rate the 
hope, if not for the purpose, of profit or 
gain.” 

The case was heard by a Bench of two 
Judges and their decision is reported in 
Lachchi Ram v. Emperor (1), and the view 
of Mr. Justice Banerji was reaffirmed. The 
learned Judges say : 

” The definition of a common gaming 
house, in our opinion, is not materially 
different under the new Act from what 
it was under the old Act, with the 
exception that it is no longer necessary 
as an ingredient of the offence to 
establish playing by cards, dice, gaming 
tables or other articles of that nature. 
But the essential element remains. It 
mu6t be established that the owner or 
occupier takes a fixed commission whioh is 
irrespective of the result of the gaming, or, 
at the outside, that be manipulates the 
conditions in such a manner that be can¬ 
not possibly lose.” 

It will thus be seen that although the 
views of all the Judges of this Court may 
not agree, three Judges have definitely 
ruled that the words “ used for the profit 
or gain of the person owning the bouse 
must be strictly proved by evidence. 

This last case was recently considered by 
the High Court at Bombay in Emperor 
v. Dattatraya Shankar (4) and was dissent¬ 
ed from. Sir Lallubhai Shab. Kt., Acting 
Chief Justice, wbo delivered the judgment 
of the Bench said— 

"I do not think that on a proper 
construction of the definition the prosecu¬ 
tion can be restricted, for the purpose 
of proving that a particular house, room or 
place is a common gaming house, to tbo two 
alternatives mentioned in the case of Lach¬ 
chi Ram v. Emperor (1). It is sufficient 
if the house is one in which instruments 
of gaming are kept or used for the profit 

(4) 1924 Bom. 184. 


or gain of the person keeping or using suoh 
place, i.e., where the person keeping or using 
the bouse knows that profit or gain will in 
all probability result from the use of the 
instruments of gaming. The profit or gain 
may Dot actually result from such use. But 
if profit or gain is the probable and expected 
result of the game itself and if that is the 
purpose of keeping or using the instruments, 
it would be sufficient, in my opinion, to 
bring the case within the scope of the 
definition. At the same time it is clear 
that the prosecution must establish that the 
purpose is profit or gain. This may be 
done either by showing that the owner was 
charging for use of the instruments of 
gaming or for the U3eof the house, room or 
place, or in any other manner that may be 
possible under the circumstances of the 
case, having regard to the nature of the 
game carried on in that house.” 

It seems to U9 that a very slight amend¬ 
ment in the wording of the section would 
remove all difficulties in future. The 
words now are " instruments of gaming are 
kept or used for the profit or gain of the 
person owning". If instead of the word 

for ” we substitute “ with a view to ” 
we think there can be no difficulty in 
arriving at a conclusion as to whether 
a given case falls within the section. The 
words would then be ' instruments of 
gaming are kept or used with a view to the 
profit or gain of the person owning.” 

The facts in the present case are as 
follows:— 

Atrna Ram wrote figures 1 to 100 on 
separate pieces of paper which he rolled 
up into a ball and placed in a jar whioh 
was then dosed. At an appointed time 
in the afternoon, the jar was opened and 
three balls wore taken out of it at random 
and the numbers found on them wore added 
up. Persons wbo bad correctly guessed 
the last digit received, it is said, nine times 
their stake, end those who correctly guessed 
the last two digits received 50 times. Bets 
were recorded up to the time of the opening 
of the jar. The threo bails were then taken 
out. two of them were handed to the publio 
and the third ball was retained by Atma 
Ram who read out the figure written 
on it. To take an example, the two balls 
given to tho public bore figures 10 and 53. 
Atma Ram then having got before him a 
list of the bets chose such a figure as would 
best suit his " book." Thns in this ca9e 
seeing that nobody had chosen 70 as the 
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two last digits, ha s»id that the number 
insoribed on the third piece of paper was 
seven making the total 70. He therefore won 
all the bets on the two figures and lost only 
on the single figure in the case of persons 
who had chosen zero. On this finding it is 
clear that the conviction of Afcma Earn was 
right even under the restricted meaning 
given to the section in the case of Lachchi 
Bam. 

But there is another aspect of the case 
which has not been noticed by the Courts 
below which is equally conclusive against 
Atma Ram. The Magistrate of the district 
had issued a warrant under the terms of 
section 5 of the Act and it was in accordance 
with that warrant that the premises were 
searohed. When they were searched a jar 
containing these balls of paper was found. 
It is quite clear that these balls of paper 
were instruments of gaming. Without 
them the gaming could not possibly have 
been carried on. They are quite distinct 
from the slips of paper or books in which 
bets were entered Such 9lips were not 
necessary for the oarrying on of the gaming 
but these balls of paper were. They were 
therefore implements of gaming found in a 
searoh duly authorised under the Aot and 
therefore the provisions of seotion 6 apply. 
Tho finding of these balls in a jar in a 
house oooupied by Atma Ram raises a 
presumption which be has not attempted 
to meet. On this ground alone the 
oonviotion would be justified. 

We reject the application. 

We direct that a copy of this judgment 
be transmitted to the Looal Government 
for their consideration of the amendment 
■ of the Act suggested by us. 

Application rejected. 
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(a) Agra Tenancy Act (II 0 / 1901). 8s. 193 (a)> 
167—Suit for profits against lambardar by 
transient of co-sharer—Insolvency of co-sharer 
can be pleaded before transfer. 

On a suit to recover arrears of profits from the 
lambardar in the Revenue Court lambardar oan 
question title in the oo-sharer’s transferee on the 
ground that his transferor had, at the date of the 
transfer, ceased to have any title to the profits by 
reason of his having been declared an insolvent, 

Per Lindsay , *7.—A plea based upon S. 28 of the 
Provincial Insolvency Act raises a question of 
substantive law and not merely of procedure. 
(Contra Sulaiman, J .). [P. 344, C. 1.] 

Per Kanhaiya Lal, J.— A co-sharer whose name 
continues to be recorded in the revenue papers after 
his adjudication a 3 an insolvent has a right to 
bring a suit to recover arrears of profits and can 
make a valid transfer of that right. By reason of 
S, 167 the profits recoverable by a oo-sharer are not 
debt 3 provable under the Insolvency Act and no 
Court other than a Revenue Court can take cogni¬ 
zance of a snit to recover the same. [P. 349, C. 1.) 

(b) Agra Tenancy Act ill of 1901 ), S. 173 ( 3 )— 
in a suit under the Act defendant's unsatisfied 
decree aqainsi plaintiff's vendor can't be set off. 

In a suit under the Agra Tenanoy Aot the defen¬ 
dant oannot olaim a set off in respoot of a sum due 
on an unsatisfied decree held by him against the 
plaintiff's vendor. [P. 349, 0, 2.] 

M. L . Agarwala —for Applicant. 

Kailas Nath Katju —for Opposite Par¬ 
ties. 

Lindsay, J.:—This is a reference by 
the Local Government; under rule 17 of the 
Buies and Orders relating to the Kumaun 
Division soliciting the opinion of the Court 
regarding two questions which were raised 
originally in a suit brought in the Court of 
the Assistant Collector, Kashipur, under 
the provisions of the Agra Tenancy Aot. 

Thr plaintiffs in that suit were Kunji 
Behari Lal and Har Kishen Das and the 
claim was for recovery of profits due in 
respect of a certain share in a mahal for the 
years 1324,1325 and 1326 Pasli. Accord¬ 
ing to the plaint the profits for those 
years became due on the 1st of August in 
each of the years 1917, 1918 and 1919* 
There were five defendants to the 9 uit, the 
first of whom, Gobind Ram is the lambar¬ 
dar of the mahal. The fifth defendant was 
Gulab Singh one of the oo-sharers. 

The case for the plaintiffs, was that on 
the 26th July, 1920, they had taken from 
the 2nd, 3rd, 4th and 5th defendants an as¬ 
signment of the profits for the years in 
suit. The fifth defendant Gulab Singh had 
assigned his right to the profits for alt the 
three years; the seoond, third and fourth 
defendants had assigned the profits for 
1325 and 1326 Fasii only. 
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The principal defendant was tbelambar- 
dat defendant No. 1) and among various 
plea3 which be raised in defence we have 
to notice only two which have given rise 
to the two questions submitted to our deci¬ 
sion. In para 8 of bis written statement the 
lambardar alleged that on the date of the 
assignment in the plaintiffs favour, Gulab 
Singh, the 5th defendant was an insolvent 
and had no property or rights whiob he 
could transfer. It was pleaded therefore 
that the plaintiffs had no right to demand 
any share of profits on the basis of a transfer 
from Gulab SiDgh. 

Id the 17fch para of fcbe written state¬ 
ment the lambardar claimed a set off in 
virtue of deoree for arrears of rent obtained 
by him against the 2nd, 3rd and 4th defen¬ 
dants. 

With respect to the first of these pleas 
the Assistant Collector was of opinion that 
the defence taken wa9 a good one and that 
by reason of the provisions of section 28 of 
the Provincial Insolvency Act of 1920, 
Gulab Singh, having been adjudicated 
insolvent was not competent to transfer 
any property or right to property to the 
plaintiffs. 

The other plea, relating to the 9et off, 
was rejected by him. He stated in bis 
judgment that he could find no law in 
support of the defendant’s olaim to a setoff 

The oase next came before the Deputy 
Commissioner sitting as District Judge in 
appeal. In h's order of remand he decided 
that Gulab SiDgb, though insolvent, could, 
in a Revenue Court, maintain a suit for 
profits and could therefore transfer bis 
right to sue for those profits. This opinion 
was based upon the Full Bench decision 
of this Court in Kalka Das v. Gajju 
Singh, (1). The judgment of the first Court 
upon issue was therefore overuled. 

The Deputy Commissioner (District 
Judge) agreed with the first Court in holding 
that there was no legal sanction for the 
adjustment of tbe defendant’s claim by 
way of set off. 

The decision of the first appellate 
Court on these two points has been 
affirmed in second appeal by tbe Commis¬ 
sioner o I Kumaun as tbe Judge of the 
High Court of Kumaun. 

In the letter of reference received from 
t be Local Government tbe first question 
raised oonoerns tbe application of the 


(1) (1921) 40 Al(. 610 (P.p.). 


Provincial Insolvency Act of 1920 to suits 
and proceedings under the Tenancy Act. It 
is stated in para 2 of the Government’s- 
letter that the Government are advised 
that the ruling in 43 All. 510 was not 
directly applicable to the case inasmuoh as 
it merely laid down that the Insolvency 
Act is no bar to a suit for arrears of rent 
brought by a zamindar pending proceedings 
in insolvency U.e. t against tbe tenant).’ It i? 
pointed out that the plea in tbe present 
case was that the property of tbe insolvent,. 
Gulab Singh, having vested in the Court orr 
tbe Receiver be had no rights left which • 
he could transfer to the plaintiffs. The- 
argument before the Courts below was not- 
that tbe provisions of the Insolvency Act 
barred tbe suit but that the plaintiffs bad 
acquired no valid title to tbe share of; 
profits due to tbe insolvent. 

As regards this question I am of opinion 
for tbe reasons about to be given, that tbe* 
view taken by both tbe lower appellate- 
Courts is erroneous and that the correct- 
view was taken by the Court of first- 
instance. Before proceeding to discuss 
this matter I may observe that it is- 
nowhere stated in tbe record on what date- 
tbe order of adjudication was made against* 
Gulab Singh. From certain oral evidence* 
given at the trial it would appear that the- 
order was made about five years before the 
suit came to bearing. This is wbat Gulab 
Singh said himself. However, it seems 
clear on all bands that tbe adjudication' 
order bad been made prior to the date of 
tbe assignment, that is, prior to tbe 26th 
July 1920. 

Now there can be no dispute that Gulab- 
Singb is a person amenable to tbe provisions 
of tbe Provincial Insolvency Aot of 1920, 
and whether tbe adjudication order was 
made under that Aot, or under the earlier 
Provincial Insolvency Act of 1907 the 
result was the same. All the • property 
of tbe insolvent vested in the Court or 
tbe Receiver as soon as the order of 
adjudication was made ( cf . section 28 • 
(2) of the Act of 1920 and seotion* 
16 (2) of tbe Aot of 1907). It follows - 
therefore that from tbe date of the order 
Gulab Singh ceased to be a co-sharpr. 
His share was taken away from him and* 
became vested in the Court or the Receiver. 
The profits of bis share which bad already 
accrued due were similarly divested andr 
any.profits accruing d?e after tbe frtp.oj 
the order of adjudication also became vepta* 1 
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in the Court or in the receiver Icf. section 28 
sob-section (4) of the Aot of 1920 and 
seotion 16, aub-seotion (4) of the Aot of 
1907). It ia clear therefore that on the 
date of the assignment of his share of the 
profits for the three years in suit the insol¬ 
vent bad no interest in these profits which 
he could in law transfer to the plaintiffs. 

For what reason then is it suggested or 
argaed that the Revenue Court was de* 
barred from takicg cognizance of the 
provisions of the Insolvency laws just 
mentioned ? The argument is that the 
answer to this question is to be found in 
seotion 193, clause (a) of the Agra Tenanoy 
Aot which it is said, forbids the entertain¬ 
ment of any plea based upon anything 
contained in the Provincial Insolvency Aot, 
and compels the Revenue Court to ignore 
the special provisions of that Act, quoted 
above, by wbioh on the passing of the order 
of adjudication the property of the insolvent 
is divested and is transferred to the Court 
or the Reoeiver. 

In my opinion this argument is not 
sustainable. 

Seotion 193 of the Tenancy Aot is to be 
found in Chapter XIII of the Aot wbioh is a 
chapter relating to procedure. 

The section itself begins with the declara¬ 
tion that the provisions of the Code of 
Civil Procedure shall apply to the procedure 
in all suits and other proceedings under the 
Act so far as they are not inconsistent 
therewith and subjeat to certain modifica¬ 
tions and additions wbioh are then set out 
in the attached olauses (a) to (m). 

We are concerned for the present with 
olause (o) only wbioh enunciates that 
certain ohapteis and provisions of the Code 
of Civil Procedure as it then stood (Aot 
XIV of 1882) shall not apply " to any 
suoh auit or proceeding.” 

Chapter XX of the Civil Procedure Code, 
as it then was, contained the law relating 
to proceedings in insolvency. It was 
subsequently repealed by the Provincial 
Insolvency Aot of 1907 wbioh in its turn, 
gave way to the similar enactment of 1920. 
it may be taken therefore that the refer¬ 
ence in danse (a) of seotion 193 of the 
AQnan° y Aot muBt now be treated as a 
to Provincial Insolvency 
“m *® consequence the 

SISSftE mu %U and prooeedingi 

under the, Tenanoy Acfc is dqV governed by 

w 8l w a Question of, 


pure procedure but with a question of 
substantive law. 

The defendant Gobind Ram in raising the 
plea based upon seotion 28 of the Provincial 
Insolvency Aot was not raising any question 
of procedure at all. Be was not attacking 
the procedure of the plaintiffs in bringing 
or oonductiDg the suit nor was he asking 
the Revenue Court to apply to the 
proceedings before it any rule of procedural 
law contained in the Insolvency Aot. Be 
was impugning the right of the plaintiffs 
to recover on the ground that they had 
taken nothing from Gulab Singh under 
his assignment in their favour and he 
based his plea on a provision of 
the Insolvency Aot which enacts, not 
adjeotive but purely substantive law. 

Indeed under the law of procedure 
whiob governs the oonduot of business in 
the Revenue Courts Gobind Ram was under 
a legal obligation to raise this plea. 

Order 8 of the Civil Procedure Code 
which relates to “ Written Statement and 
set off ” is in lull foroe in the Revenue 
Courts except in so far as the provisions of 
rule 6 of that order are modified by 
olause (( 7 ) of the 193rd seotion of the 
Tenanoy Aot wbioh imposes a restriction 
on the right of set off as allowed by rule 6. 
Rule 2 of Order 8 deolares that the 
defendant must raise by his pleading 
all matters which show the suit Dot 
to be maintainable or that the transaction 
is either void or voidable in point of law. 

Well, that is exactly what Gobind Ram 
wa9 doing whefc he pleaded that the 
transaction upon whioh the plaintiffs were 
relying for their right of suit was a void 
transaction. He was pleading a rule of 
substantive law contained in seotion 28 of 
the Provincial Insolvency Aot. He had 
every right to do so and indeed he w;aa 
bound to do so and for myself I can 
disoover no reason why, for anything 
contained in seotion 193, the Revenue Court 
was prohibited from entertaining and 
deoiding the question so raised by him. 
To read the seotion as enforcing suoh a 
prohibition is to my mind sheer absurdity. 

Seotion 193 of the Tenanoy Aot must be 
oonatrued in the sense and for the purpose 
for wbioh it was intended, namely the regu¬ 
lation of prooadure in the Revenue Court* 
and it cannot in my opinion be extended 
so as to withdraw from the oognieanoe 
and. determination of those Courts pleas- 
whioh do not go to proqedpre huh 
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to substantive legal rights. With regard 
to the Full Bench deoision relied upon 
by both the appellate Courts below (43 All. 
510) it is to be observed that the 
only point which arose for decision 
was one of pure procedural law. The 
question wa9 whether a landlord could, 
without the leave of the Insolvency Court, 
sue for arrears of rent a tenant against 
whom an order of adjudication had been 
made. Under an earlier deoision of the 
Court (34 All. 121) it had been held that 
such a suit could not be brought without 
the leave of the Insolvency Court. The 
Full Bench deoided, and if I may say so, 
decided oorreotly that the view taken in the 
earlier case was wrong. Section 16 (2) 
of the Provincial Insolvency Act, 1907, 
which was the enactment then under 
consideration, and which corresponds with 
section 28 (2) of the present Aot, laid down 
that no 9uit or other legal proceeding can 
be oommenoed by a creditor against the 
insolvent without the leave of the Court. 
That is a rule of pure procedure and must 
yield before the speoial provisions relating 
to procedure contained in section 193 of 
the Tenancy Aot. 

The question now before us, namely 
whether seotion 193 of that Act excludes 
the operation of substantive as well as 
adjeotive enactments in the insolvency 
law was not before the Fall Benoh and 
if there are any observations in the judg¬ 
ment whioh might be treated as supporting 
the view now contended for, namely that 
the law relating to the* transfer of the 
property of the insolvent from the insolvent 
to the Court or the Receiver must be 
ignored by the Revenue Courts, then those 
observations were purely obiter and are 
not binding upon me. 

My answer to the first of the questions 
propounded by the Local Government 
in this reference therefore is that the 
Full Benoh ruling in I.L R. 43 All. 
510 was not applicable to the facts 
of this case; that Gobind Ram was 
entitled to raise the plea based upon sec¬ 
tion 28 (2) of the Provincial Insolvency 
Act, 1920; that the Revenue Court was 
competent to entertain the plea and to 
deoide the issue raised upon it; and that 
the Court of first instance rightly deoided 
that the plaintiffs could not sucoeed upon 
the basis of the fraudulent assignment 
made in their favour by the insolvent 
Gnlab Singh, 


The second question we have to answer 
relates to the first defendant’s claim to a 
set off in respect of a certain decree for 
arrears of rent which he held against the 
2nd, 3rd and 4th defendants. 

There I think all the Courts were right 
though they give no reason for their opinion 
except by saying that they oould find no 
legal sanction for the defendant’s claim, 
lor this part of the case we have to look 
to olause (y) of section 193 of the Tenanoy 
Act which lays down that " no set off 
shall be allowed in any suit under this Aot 
except a sum due to the defendant on an 
unsatisfied decree under this Act cr under 
any enactment hereby repealed." 

The olause does not say from whom the 
sum is due to the defendant, but presum¬ 
ably it is intended that it must be due 
from the plaintiff. It could hardly mean 
that the money was due from a third party. 

The clause clearly cuts down the extent 
of the right of setoff allowed in Order 8, 
rule 6 of the Code of Civil Procedure. In 
other words, the defendant in a suit in a 
Revenue Court cannot claim set-off "of any 
ascertained sum of money legally recover¬ 
able from the plaintiffs." He can only 
claim a 9et off in respect of a sum owing to 
him under an unsatisfied deoree, obviously 
a decree obtained against the plaintiff. 
Now here, Gobind Ram, has no decree 
against the plaintiffs. He had never sued 
them at all. Hi9 deoree had been got, not 
against the plaintiffs, but against three of 
the plaintiffs’ assignors, namely the 2nd, 3rd 
and 4th defendants. He oould not legally 
recover the amount of his decree from these 
plaintiffs who are merely the assignees of 
the rights of these defendants to recover a 
9hare of the profits for the years 1325 and 
1326 F. It i9 quite clear therefore thab 
under the law Gobind Ram was not 
entitled to the set off be olaimed. 

I answer the second question accordingly. 

As it is, I understand the practioe in 
these proceedings is to make a recommenda¬ 
tion regarding the award of costs in this 
Court, I am of opinion that in view of the 
deoision, at which I have arrived the parties 
should bear their own costs in this Court. 

Sulaiman, J.This is a reference by 
the Local Government under rule 17 of 
the Rules and Orders relating to the 
Kumaun Division. The faots of this case 
are as follows :— 

The plaintiffs Kunj Behari Lal and Har 
Eisben Das are asufruotuary mortgagees 
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of a certain share in mahal Abi of mauza 
Babarkhera. They executed a lease of their 
mortgaged share in favour of Lal Singh 
ancestor of defendants Nos. 2, 3 and 4 and 
in favour of defendant No. 5, Gulab Singh. 
The lessees, not having paid their lease 
money and not having recovered their 
profits from the lambardar, executed two 
separate deeds of assignment of their 
shares of profits in July 1920. Under one 
deed the defendants 2, 3 and 4 transferred 
their profits for 1325 and 1326 fasli to the 
plaintiffs, and under the second deed the 
defendant No. 5, Gulab Singh, transferred 
his alleged share of profits for the years 
1324, 1325 and 1326 fasli. 

It is an admitted fact that before these 
deeds of assignment were exeouted Gulab 
Singh had been duly adjudicated an insol¬ 
vent by the Civil Court. Unfortunately 
we have not been able to disoover the exact 
date of the adjudication. Had it been the 
faot that Gulab Singh was adjudicated an 
insolvent before the profits for the years 
in dispute ever secured the case might 
have been simpler, but the arguments 
before us have proceeded on the assumption 
that Gulab Singh was adjudicated an insol¬ 
vent after the profit bad fallen due and 
before the deeds of assignment. And it is 
on this assumption that I propose to con¬ 
sider the questions involved in the refer¬ 
ence. 

The plaintiffs having obtained the deeds 
of assignment brought the suit, out of 
which this reference has arisen, for recovery 
of the profits for the years aforementioned 
as the assigns of the co-sharers, against the 
lambardar Govind Bam, defendant No. 1. 
The main pleas on behalf of the contesting 
defendant were: firstly that in view of 
<iulab Singh’s adjudication the suit in part 
was not maintainable and secondly, that a 
certain deoree for arrears of rent, which 
the lambardar held against the plaintiffs 
vendors and the defendants Nos. 2, 3 and 4, 
should be set off. 

The Assistant Collector, Mr. Za Ullah 
Khan, as the Court of first instance, held 
that in view of Gulab Singh's insolvency 
the sale of profits by him conferred no 
rights upon the transferees. He also held 
that there was no justification for allowing 
toe set-off-claimed. He, therefore framed a 
S"®* on this basis. An appeal was 
preferred hy the‘dafendant to the Distriot 
Judge and Deputy Commissioner of 
ttmAnn who agreed with fehe first Court on 


the question of there being no legal 
sanction for allowing a set-off but came to 
a contrary conclusion on the other point, 
aud held that the Provincial Insolvency 
Act did not and could not apply to the suit 
under the Tenancy Act, and that, therefore, 
Gulab Singh though an insolvent could 
maintain a suit for profits and so could bis 
transferees. He accordingly sent down a 
certain issue for a finding to be returned 
witbin a fixed time although in his order 
he called it “ remanding the suit". On 
the findings being returned the decree of 
the Court of first instance was modified. 
On a further appeal before the Judge, 
Kumaun High Oourt, tbe learned Judge 
agreed with tbe conclusions of the Deputy 
Commissioner holding that no set-off was 
allowable under the Tenanoy Act and that 
the fact of insolvency cannot affect tbe 
provisions of the Tenanoy Act and that 
therefore the assignment of profits was 
valid. The looal Government not being 
satisfied with this deoree have referred the 
case to the High Court for opinion. 

At the time of the arguments it was not 
dearly known whether Gulab Singh or the 
lessees were recorded as co-sharers in the 
revenue papers for tbe years in suit. 
Accordingly no question was raised at the 
bar as to there being any absolute 
presumption under section 201 of the Agra 
Tenanoy Act in favour of the proprietary 
right of Gulab Singb, nor was it argued 
that such a presumption can be extended 
in favour of his assigns. 

Even assuming that Gulab Singh's name 
was recorded, but that the names of the pre¬ 
sent plaintiffs were not reoorded, I fail to see 
how any absolute presumption under sec¬ 
tion 201 olause (3) of the Agra Tenanoy Aob 
oan arise. The word used in that clause is 
“ plaintiff" and not plaintiff's predecessors. 
When the plaintiffs themselves are not re¬ 
corded as having the proprietary right enti¬ 
tling them to institute the suit, the defend¬ 
ant oan ask the Court either to refer the 
plaintiffs to the Civil Oourt or to try tha 
question of title itself. 

Chapter XIII of the Agra Tenanoy Aob 
deals with procedure. Section 193 in thab 
Chapter makes the provision of the Code of 
Civil Procedure applicable to the procedure 
in all suits and other proceedings under 
that Aot so far as they are not inconsistent 
therewith subjeot to a few modifications 
and additions. Under sub-clause (a) it is 
provided that. Chapter XX of the old Oodo 
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of Civil Procedure, Act XIV of 1882, which 
dealt with insolvent judgment-debtors,shall 
not apply to any such suit or proceeding. 
But, as I shall show later on, even this 
exception is not of general application. 
Chapter XX of the old Code was repealed 
by Act III of 1907 and section 56 of the 
latter Act provided that where, in any 
enactment in force at the date of the com¬ 
mencement of the Act, reference is made to 
Chapter XX of the Code of 1877 or of 1882 
or to any section of either of these Chapters 
such a reference shall, so far as may be 
practicable, be construed a3 applying to this 
Act or to the corresponding section thereof. 
When after this Act, the new Code of Civil 
Procedure (Act V of 1908) was enacted the 
provisions relating to the insolvent judg¬ 
ment debtors were naturally omitted 
Since then the new Provincial Insolvency 
Act (Act V of 1920) has oome into force 
and section 83 contains a similar provision 
as section 56 of the previous Insolvency 
Act. The principal question in the present 
case therefore is as to how far the provi¬ 
sions of tbe Insolvency Act can, if at all, 
be applicable to oases arising under the 
Tenancy Act. 

Section 28 (2) of Act V of 1920 whioh 
corresponds to sec-ion 16 (2) of Act III of 
1907 provides that, on the making of aD 
order of adjudication the whole of the pro¬ 
perty of the insolvent shall vestin the Court 
or in a Receiver as therein provided, and 
shall become divisible among the creditors. 
The learned advocate for the defendant 
contends that this provision is one of 
substantive law and not of a more 
procedure, and that the Agra Tenancy Act 
does not prevent the applicability of a rule 
of substantive law. I am not prepared to say 
that the question oan be disposed of on 
this short ground. Provisions regarding 
Insolvent judgment-debtors were contained 
in the Civil Procedure Codes of 1877 and of 
1882, both of which ostensibly embody rules 
of procedure. After all the Ineolvenoy Act 
merely regulates the method by which the 
claims of the creditors of an insolvent are 
to be satisfied. Tbe object of the Act is 
to protect the insolvent from unnecessary 
harassment and imprisonment as well as to 
protect his creditors from being defrauded. 
Jt is true that property, by operation of 
law, vests in the Court or tbe Receiver, as 
tbe case may be, but it does only for the 
purpose of prescribing a mode by whioh the 
assets of tbe insolvent, are to be divided 


among the creditors, and the balance if any 
is to go to tbe insolvent on his discharge. 
Section 28, sub-clause (2), goes on to 
regulate tbe way in whioh creditors of the 
insolvent can pursue their remedy in 
respeot of their debts. Tbe rule contained 
in the latter portion of sub-clause (2) is 
obviously one of procedure. I am therefore 
not prepared to say that the first portion of 
sub clause (2) oontains a substantive law 
and the second portioo an adjective 
law. 

On tbe other hand the learned Advooate 
for the plaintiffs has relied strongly on tbe 
Full Benoh oase of this Court in Kalka Dan 
v. Gaju Singh (1), and quoting remarks 
from page 512 has contended that “tbe Pro¬ 
vincial Insolvency Act does not and oanaot 
apply to any suit or proceeding under the 
Tenancy Aot ” and that " seotion 16 of the 
Insolvency Aot cannot and does not apply 
to such suits In the oase before the Full 
Bench a suit for arrears of rent of an 
occupancy bolding had been brought by the 
zamindar against the tenant. While the 
suit was pending the defendant was 
deolared an insolvent. The plaintiff first 
impleaded tbe Receiver but on objection 
being raised by him his name was struck off. 
The defendant tenant however pleaded that 
the suit against him was not maintainable 
in view of tbe provisions of seotion 16, sub¬ 
clause (2) of Aot III of 1907. Tbe Courts 
below relying on tbe case of Raghubir Singh 
v. Ram Chindcr (2) acoeded to that plea and’ 
dismissed the suit. The Full Benoh held 
that tbe decision in Raghubir Singh v. Ram 
Chander (2) was inoorreot and that the 
suit was maintainable. As the case had 
been disposed of on a preliminary ground 
it was remanded for disposal on the merits. 
Without laying down the broad proposi¬ 
tion that the Provincial Insolvency Aot 
does not and oannot apply to any suit or 
proceeding under the Tenanoy Aot the case 
could have been disposed of on the narrower 
ground that it was not open to tbe defend¬ 
ant to take shelter under section 16, sub- 
olause (2) of the Insolvenoy-Aot and plead 
that no creditor would have any remedy 
against him except with the leave of the- 
Insolvency Court. 

When a suit is brought by an insol¬ 
vent plaintiff for arrears of profits it is- 
oertainly open to the defendant to plead 
that the plaintiff has no locus standi 


(3) (1913) 34 All. 131. 
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tQ maintain the auit, as by reason of 
his insolvency be has lost all lights to the 
amount claimed. When suoh a plea is 
raised, the defendant is not asking the 
Court to apply the Insolvency Act to the 
" suit ” but to take account of the factum 
of the insolvency which took plaoe before 
the suit was instituted. In an analogous 
case of an assignment under a registered 
document, when the defendant pleads that 
the plaintiff bad transferred away bis rights, 
can it be said that he is asking the Revenue 
Court to apply the Transfer of Property 
Act to the suit? Similarly if the plaintiff is 
an assign of the insolvent, the Revenue 
Court in taking cognizance of the faot of 
insolvency is merely holding that the title- 
deed relied upon by the plaintiff was a 
mere nullity and passed no rights to 
him. 

The present suit can be disposed of on 
even a simpler and clearer ground, though 
that was not pressed before us in argument. 
Section 193 (a) of the Tenancy Aot laid 
down an exception to the applicability of 
the old Code of Civil Procedure, but 
that exception itself is inapplicable 
to the present case. The plaintiffs not 
baihg recorded proprietors and the defendant 
having pleaded that neither they nor their 
vendor had any proprietary right, it was 
the duty of the Revenue Court under 
section 201 (!) to prooeed, mutatis 
mutandis, as directed in seotion 199, 
provided that the party to be referred to the 
Civil Court should be the plaintiffs. Under 
seotion 199, the Court may either refer the 
party to the Civil Court, or determine the 
question of title itself. If the Revenue 
Court decides to determine such question 
of title itself, it shall follow the procedure 
laid down ip thp Code of Civil Procedure 
for the trial of suits, and " notwithstanding 
smithing contained in section 193 of the Act, 
all the provisions of the said Code shall 
apply to the trial of suoh question of title 
It is therefore quite clear that before the 
Provincial Insolvency Aot was enacted, 
Uhap. XX of the old Oode of Civil 
rpqodura was not inapplicable to a suit 
^ XI of the Tenancy Act, 
wq qbe plaintiff waa pot & recorded pro- 
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The second question raised in the refer¬ 
ence is capable of being disposed of very 
briefly. Both the Revenue Courts have 
thought that the Tenancy Aot itself 
disallows such a set-off. This is not 
quite aoourate. Under section 193 (g) it is 
provided that no set-off shall be allowed in 
any suit under this Act exceDt a sum due to 
the defendant on an unsatisfied deoree under 
this Act or under any enactment hereby 
repealed. The defendant lambardar holds 
an unsatisfied decree and at first sight it 
looks as if his oase comes within the 
exception. But sub-clause (g) is only 
prohibitive and restrictive. In spite of a 
claim being allowable under the Code of 
Civil Procedure, the sub-clause provides 
that it shall not be allowed except when it 
is on aocount of an unsatisfied deoree. This 
9ub-clause does not mean that in the oase 
of every unsatisfied deoree a set off is 
necessarily allowable. We have therefore 
to go back to the provisions of the Code of 
Civil Procedure and see whether the 
defendants' olaim for the set-off could have 
been entertained. Under Order 8, rule 6 the 
defendant oan olaim to set-off against the 
'plaintiff's demand any ascertained sum of 
money legally recoverable by him Jrom the 
plaintiff. The defendant therefore cannot 
claim a set-off of a decree against the 
plaintiff's vendors. It has already been 
noted that the deoree held by the lambardar 
for arrears of rents of which a set-off is 
claimed is against defendants 2, 3 and 4 
only. Suoh a olaim therefore oould not 
have been entertained in the Revenue 
Court. The defendant’s separate remedy 
is by way ofexeoution of bis deoree against 
his judgment-debtors. I would therefore 
answer the first question in the affirmative 
and the seoond in the negative. 

Kanhaiya Lai, J. :—There are two 
questions raised by this reference. One of 
them is whether a oo-sbarer who has been 
adjudicated an insolvent has any right to 
assign the arrears of profits, whioh may fall 
due after his adjudication as an insolvent or 
in other words whether the assignee of the 
profits oan sue the lambardar for the reco¬ 
very of the same after suob adjudication. 

The plaintiff is an assignee from’ Gulab- 
Singh of the arrears of the profits duo 
for 1394,1325 and 1396 Fasti. The evi¬ 
dence of Gujab Singh and the replies to'tbe 
interrogatories, issued by the lamhardar 
show that Guleh Singh was declared an. 
iUftqlVWb S<WMlRW8. fa 1328 ?*sli. By; 
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virtue of section 16 (2) clause (a) of Act III 
of 1907, corresponding with section 28 of 
Act V of 1920, the property of Gulab Singh 
became vested in the Receiver or the Court 
when he was adjudicated an insolvent 
and but for section 201, clause (3) of the 
U. P. Tenancy Aot, which permits a con¬ 
clusive presumption of title to be raised in 
favour of the plaintiff, if his name is 
recorded in the Revenue papers, the insol¬ 
vent would have had no rights left, which 
could entitle him to claim the subsequent 
profits or to assign the same to any person. 

Section 164 of the U. P. Tenancy Act 
(II of 1901) lays down that a co-sharer 
may sue the lambardar for his share of 
the profits of a mahal or of any part 
thereof in the Revenue Court. Section 166 
declares that the word co-sharer in the 
above section shall be deemed to include a 
legal representative and an assign of such 
person. The arrears of profits due by a 
lambardar to a co-sharer do not change 
their character as such arrears of profits 
by reason of the death of the co sharer or 
of an assignment thereof; and section 167 
forbids any Court other than a Court of 
Revenue from taking cognizance of any 
dispute or matter in respect of which a 
suit for profits might be brought in the 
Revenue Court. The arrears assigned 
cannot, therefore, be regarded as a debt 
recoverable in the Civil Court, and if in 
spite of the adjudication of insolvency, the 
effect of which was to dive3t the insolvent 
of his proprietary rights for the time being, 
the insolvent continued to be the 
recorded co-sharer, as the copy of the 
Jamabandi for 1324 Fasli filed shows, his 
status as a co-sharer and his right to sell 
the arrears as such co-sharer must be 
recognized. 

It is obvious that had the suit been 
brought by Gulab Singh it could not have 
been contested by the Receiver, if any 
was appointed, for it is not suggested that 
he bad obtained mutation of names in 
bis favour. A oo-sharer whose name 
continues to be recorded in the Revenue 
papers despite his adjudication as an in¬ 
solvent has unquestionably a right to sue 
for the arrears of profits, due on account 
j of his share ; and if his right to sue and 
recover such arrears cannot be challenged 
by any person, he has also a right to sell 
I the said arrears, for-the right to sell is 
i only a necessary corrollary of the right 
•to sue. If an actionable olaim is good and 


valid, it can be sold, unless it is in its 
nature non-transferable. If a right to sue 
subsists, a right to sell subsists too. 
Section 201, clause (3) of the N.W.P. 
Tenancy Act may in terms be inapplic¬ 
able to the present plaintiff, but it can be 
used to determine the antecedent title of 
Gulab Singh or his right to sell the arrears 
due to him. 

Section 193 of the U. P. Tenancy Act 
(II of 19015, moreover lays down that 
the procedure in all suits and other pro¬ 
ceedings under that Act shall except as 
otherwise provided be regulated by the 
provisions of the Code of Civil Procedure 
excluding among other things Chapter XX 
and section 370 of Chapter XXI of the 
Code, which it declares, shall not apply 
to any 9ucb suit or proceeding. Chapter 
XX of the Civil Procedure Code then in 
force laid down the procedure regulating the 
adjudication of insolvency and the machi¬ 
nery to be employed for the realization of 
the assets of the insolvent for distribution 
among his creditors. That chapter was 
replaced by Act III of 1907, which has since 
been superseded by Aot V of 1920. Sec¬ 
tion 370 of the old Code of Civil Procedure 
corresponded with Order 22, rule 8 of the 
new Code and empowered the Reciever to 
elect whether he would continue a suit 
filed by an insolvent before he was so 
adjudicated. By section 56, clause (27) of 
Act III of 1907 and section 83, olause (2) 
of Act V of 1920 it was provided that all 
references to the repealed provisions shall 
be deemed to have been made to the cor¬ 
responding provisions of the Aot, by which 
they were repealed. These provisions cannot 
therefore apply to 9uits and proceedings 
under the N.W.P. Tenancy Act except 
those referred to in section 199, clause (3) 
and section 201, clause (1) of that Act. 

The law of Insolvency is mainly designed 
for the protection of creditors and the 
relief of debtors. The Receiver is only an 
officer appointed by the Court take charge 
of the assest9 of the insolvent for the time 
being and to hold the same for the benefit 
of the scheduled creditors till their debta 
are discharged. As in the case of any 
property attached by a Court in execution 
of a decree, the Court or the Receiver is a 
temporary oustodian of the property of the 
insolvent for a specific purpose. Suoh rights 
as acorue to an attaching Court or to a 
Receiver are rights which the Court or 
Reoeiver aoquires by operation of law 
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enforcement of the procedure laid down 
for the sale of the property attached or 
available for sale. 

By section 193 (a) of the U.P. Tenancy 
Act the whole oi the Insolvency law 
embodied in the Code of Civil Procedure or 
the corresponding Acts of the Legislature, 
has, however, been declared to be inappli¬ 
cable to suits and proceedings under the 
U.P. Tenancy Act other than those 
referred to in section 199 clause (3) and 
aeotion 201 clause (1) of the Act; and a 
Receiver is not even allowed to elect 
whether be is to continue a suit or proceed¬ 
ing so instituted by an insolvent prior to 
his adjudication as such. The result is 
that he cannot claim to be substituted for 
an insolvent in such a pending suit or 
proceeding on a suit or proceeding of that 
kind whioh may be subsequently filed by or 
against the insolvent in the Revenue Court 
under that Actor oust him from the rights 
and status oonceded to him by the Act 
except by getting his name substituted in 
the Revenue papers for the time being in 
the place of the person adjudicated an 
insolvent under the U.P. Land Revenue 
Aot (III of 1901), where suoh a substitu¬ 
tion is legally permissible. 

In Kalka Das v. Gajju Singh (1) where 
an oocupanoy tenant was deolarad an 
insolvent and a suit was filed for arrears 
of .rent in respect of that holding against 
him and the Reciever, it was held that an 
occupancy tenant being outside the provi¬ 
sions of the Provincial Insolveny Act, that 
Act was no bar to a suit for arrears of rent 
brought by the Zamindar pending proceed¬ 
ings in insolvency, and it was pointed out 
that under aeotion 56, clause (2) read with 
section 193, clause (a) of the U.P. Tenancy 
Aot, the Provincial Insovency Act did not 
apply to any suit or proceeding under the 
Tenancy Aot. The previous decision in 
Raqhubir Singh v. Bamchandra (2) was 
overruled. In Parbati v. Baja Shiam 
Bakh (3) a similar view was taken. The 
substitution of the Receiver for the insol¬ 
vent co-sharer for the purpose of enabling 
the former to realize the assets and pay the 
debts is a part of the machinery provided 
to secure a discharge of his liabilities, and 
though the Receiver aoquires the rights of 
the insolvent for the time being for a speoi- 
ao purpose, the devolution is only a part of 
e procedure designed for realizing the 

——— 
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object in view. In excluding the law of 
Insolvency from application to the Revenue 
Courts in suitB and proceedings under the 
U.P. Tenancy Act, the Legislature probably 
intended that the rents or profits due by or 
to a co-sharer shall be recovered in the 
manner laid down in the U.P. Tenancy 
Act and in no case in the manner laid down 
by the Insolvency Law, though the debtor 
liable for such rents or profits may have 
been declared an insolvent. It is also 
noteworthy that by reason of section 167 
of the U.P. Tenancy Act, such rents or 
profits are not debts provable under 
the Provincial Insolvency Act and 
no Court other than a Court of Revenue 
can take cognizance of the same. No 
question of the plaintiff’s proprietary title 
here arises. Owing to the continued entry 
of the name of Gulab Singh in the Revenue 
papers, the right of Gulab Singh to recover 
the profits subsists, and there is nothing 
to prevent its sale to the plaintiff. 

On either ground, therefore, I am of 
opinion that the existence of the Receiver, 
whose name is not entered in the Revenue 
papers, cannot be treated as a bar to the. 
entertainment of the suit. 

On the other question, namely whether 
an unsatisfied deoree for arrears of 
rent due to the lambardar by a oo-sharer 
can be seb off against the arrears of 
profits, assignod by the latter to a third 
person, I agree that suoh a set off is not 
permissible under seotion 173, olause(p) of 
the U.P. Tenanoy Aot, except where the 
deoree sought to be set off is due to and 
the debt sought to be recovered is due 
by the same person. 

In view of the circumstances I conour in 
the order proposed to be passed about the 
costs of this reference. 

By the Court:—The opinion of the 
Court with regard to the first question 
raised in this letter of reference from the 
Looal Government is that it was open 
to the defendant lambardar to raise the 
question of want of title in the plaintiffs on 
the basis of the Insolvency Aot (Act V 
of 1920). With regard to the second 
question the opinion of the Court is that 
the defendant lambardar was not entitled 
to claim a seb off in respeot of his deoree 
for arrears of rent obtained against the 
defendants Nos. 2, 3 and 4. We are 
further of opinion that the parties should 
bear their own costs in this Court. 


18) 1I8MI All.; 74. 
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Lindsay and Kanhaiya Lal, jj. 

Jawahir Lal —Appellant 

v. 

Jarau Lal and otheTs —Respondents. 

F. A. No. 331 of 1920, decided on 29th 
November, 1923, from the decision of Sub- 
Judge, Aligarh, dated 27th July, 1920. 

(a) Hindu Law—Migration—Does not alter law 
unless it is renounced . 

Where a family migrated from oae territory to 
another and preserved its anoient oeremonies and 
practices, the presumption is that it also preserved 
its personal law of succession unless there is proof 
of the renunoiation of the original law for that of 
the plaoe migrated to. [P. S5I, C. 2.] 

(b) Hindu Law — Migration. 

The commentaries on Hindu Law are only com¬ 
mentaries ; they do not eoact, they explain and 
are evidence of the congeries of customs whioh form 
the law. (47 I. A. 313 at p. 327 ; 21 All., p. 278. 
Foil) 

(o) Hindu Law—Succession—Vadnagar Nagir 
Brahmans are governed by Mayuhha , 

Among Vadnagar Nagar Brahmans the daugh¬ 
ters inherit an absolute estate and on the death of 
one of the daughters her share doe9 not go by 
survivorship but devolves on her own issue. 

K. N. Katju, P. L. Banerj, (}. L. 
Agarwalla and Panna Lal —for Appellant. 

O'Coner. M. L. Agarwala and S- N. Sen 
—for Respondents. 

Judgment:—This appeal arises out of 
a suit brought by the plaintiff-appellant 
for the recovery of possession of certain 
property and for an account of the profits 
thereof on the allegation that the said pro¬ 
perty belonged to Balmukund, that be 
was succeeded by his two daughters, 
Mt. Godavari and Mt. Gopi and that on 
the death of Mt. Gopi, the entire property 
devolved on Mt Godavari, the mother 
of the plaintiff. On the death of Balmu- 
kand mutation of names was effected in 
respect of the property loft by him, in 
favour of Mt. Godavari and Mt. Gopi. 
Mt. Gopi died in Sambat 1935, leaving a 
son, Moti Lal, who died three years later. 
The defendant Jarau Lal is the son of 
Moti Lal; and the other defendants, Panna 
Lal and Hira Lal, are his grandsons. 

On the 31st December, 1899, a partition 
is said to have been effeoted between 
Mt. Godavari and her sons, Jawahir Lal 
and Ganeshi Lal on the one hand, 
and Jarau Lal the grandson of Mt. Gopi 
on the other, and a deed of partition was 
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executed and registered at Aligarh itj 
evidence of the same. 

Ganeshi Lal died childless in Sambat 
1961. The allegation of the plaintiff 
was that after the death of Mt. Gopi 
Mt. Godavari became entitled according 
to the Mitaksbara law to the entire 
estate left by her father; that her 
grandson Jarau Lal was brought up by Mt. 
Godavari, who treated him with great 
affectioo, and that tb9 above deed of parti¬ 
tion was obtained by Jarau Lal from 
Mt. Godavari by misrepresentation of 
facts and concealment from her of her 
real rights. It was also stated that the 
deed in question was not exclained to her; 
that she had no independent advice, and 
that the plaintiff and his brother Ganeshi 
Lal were kept ignorant of their rights and 
of the arrangement then being made. It 
was further alleged that at the instigation 
of Jarau Lal, the plaintiff and his brother 
Ganeshi Lal were compelled by Mt. 
Godavari to sign the deed, and that the 
deed was without consideration and in¬ 
valid and unenforceable. 

The defence was that the parties were 
governed by the Mayukba Law, whioh 
prevailed in Gujarat, their original hornet 
that Mt. Gopi got an absolute estate 
in the property inherited by her 
from her father and that the defendants 
were entitled to that property in succession 
to Mt. Gopi and her son Moti Lal. 
It was also urged that the deed of partition 
of the 31st December. 1899, was execnted by 
Mt. Godavari and the plaintiff and 
his brother by their free donsent, without 
any misrepresentation or undue influence ; 
that the said partition had been acted 
upon since 1899 and that the plaintiff was 
estopped from questioning its validity. It 
was further pleaded that the claim was 
barred by limitation. It is not necessary 
to go into the other pleas raised in the 
suit. 

The court below found that although no 
authentic history of the migration of this 
family from Gujarat was traceable, it was 
more than probable that it left Gujerat 
after the advent of Nil-Kanth in the 16th 
century ; that the family came and settled 
in Aligarh about 150 years ago and coDtln- 
ed to observe its original custom and 
practices, and that it was governed by 
Mayukba law, according to wnich a daugh¬ 
ter was entitled to take an absolute estate 
in the property inherited by her from hec 
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father. It further found that Mt. 
Godavari and the plaintiff and his brother 
exeonted a deed of partition after fully 
understanding its terms, and in doing so 
aoted after mature deliberation and in accor¬ 
dance with the advice of old men of their 
oaste and their relations and friends, and 
that the deed operated as a family settlement 
and was valid and binding on the parties. It 
also held that the plaintiff was estopped by 
bis conduct and aots, and that the claim 
was barred by limitation. 

The main question for oonsideration is 
whether the family is governed by the 
Mitakshara la# or by the law whioh 
prevailed in Gujarat before tbe family 
migrated to these Provinoes, or in other 
words whether, according to the law 
applicable to the family, a daughter is 
entitled to an absolute estate. 

The parties are Nagar Brahmans, whose 
original home was in Vadnagar, a large 
town in tbe Baroda State. From VadDagar 
a section of the Nagar Brahmans proceeded 
to Idar and settled there and that section 
thereafter came to be oalled Idaria Nagars. 
From Idar they subsequently migrated to 
different places but at what period of time 
it is not possible to say. There is some 
evidenoe to show that tbe family to which 
the parties belong lived at one time 
in Banswara, Bundi and Kotah in 
Bajputana, and that Dina Nath, the 
earliest known ancestor of the family, 
moved from Mnthra to Amroha and from 
Amroha to Aligarh, where a grove was 
planted by him, whioh is still in existence. 
The grove is said to be about 150 years 
old and goes by tbe name of Dinanatb's 
grove. The family oan therefore be*said to 
have settled in these Provinces sometime 
abont or before that period, that is, about 
150 and 200 years ago. 

It is praotioally admitted by tbe witnesses 
both the parties that after the family 
migrated from Gujerat and settled in these 
SToyinoes, it continued to observe its 
original customs and praotioes in the 
matters of births, marriages and deaths. At 
home the Gujerati language is used; and 
2*™**??. ar ? celebrated outside the gotra 

and rifcn a i m K* ° f 5 < * efiree9, The oeremonies 
0b t 8tved on occasions of births, 

to - be ft o 6 lMn I1 l^ e ' ftfc * 18 are thoaa wbio h used 
-GuieLt their "Ww* home in 

iff+mAzr * 1 *.* 0 ahow fchst 

erectio n, JV Uy ' w * y from th eir old 

©motions adopted the law 


which prevails in these Provinces after 
they settled here. It is well settled that 
the law of succession is in any given case 
to be determined according to the personal 
law of the individual whose succession is 
in question. Prima facie any person 
governed by the Hindu law is held to be 
sabject to tbe particular doctrines of the 
Hindu law recognized in the province in 
whioh he is residing. That law becomes 
the personal law and Dart of the status of 
every family residing in it. Consequently 
where any such family migrates to another 
province governed by another law, it 
oarried its own law with it (Mayne’s Hiodu 
Law, paragraph 48). 

In Parbati Kumari v. Debi Jagdish 
Chander (1) and Balwant Rao v. Baji Rao 
(2) their Lordships of the Privy Council 
held that where a family migrated from 
one territory to another and preserved its 
ancient ceremonies and practices, the 
presumption was that it also preserved 
its personal law of succession, unless 
there was a proof of the renunoiation of 
the original law for that of the place 
migrated to. The reason for the rale is that 
the Hindus being notoriously conservative 
in the matter of religious observances and 
rights, it is extremely improbable that the 
family whioh migrates would change its 
personal law, with whioh its religion is in¬ 
timately connected. 

It is important, therefore, to enquire what 
the law governing the Nagar Brahmans was 
in their original home in Gujerat and 
whether the same has been followed after 
they migrated to and settled iu these 
Provinces. 

The Vyavabar Mayukha is considered to 
be a work of paramount authority in Gujerat. 
It waB written by Nil-Kanth, a Mahratta 
Brahmin, residing in Benares sometime iu 
the 17th century and forms a part of a larger 
treatise oalled Bhagwaot Bhaskara which 
was written under the direction of King 
Bhagwant Varman of the Sangar dynasty 
who flourished in Bundelbhand and whose 
capital was situated in Bhareha at the 
confluence of tbe Chambal and the Jamna. 
The Bhagwant Bhaskara is divided into 12 
books, one of which deals with Vyavahar 
or reoognized law and usage. A branch 
of the family of Nil-Kanth was settled in 
Poona. The work soon obtained consider- 
able oelebrity in the Mahratta country* 

(1) (1903) 99 Oal. 433 (P.O.). 

<3) (1991) 48 Oal. 80 (P.Q.); ) 
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and some of the adjoining territories, and 
was early recognized as a standard work 
of authority on the subjects, with which it 
dealt (Sarvadhicari’3 Hindu Law of 
Inheritance, second edition, p. 311/. 
The quotations frequently made by 
the Shastris attached to the Courts in 
Bombay and Gujerat in their Vyavastbas 
or opinions show that it was considered by 
them as an authentic source of the written 
law on the matter (West and Buhler's 
Hindu Law, fourth edition, p. 12). In¬ 
deed, as observed by tbeir Lordships of the 
Privy Council in Bai Kesar Bat v. Hans - 
raj (3), where the Mitaksbara and the 
Mayukhado not harmonise, the latter takes 
precedence of the former. 

The Mayukha does not specifically 
discuss whether a daughter takes a mere 
life estate or an absolute estate in the 
property inherited by her from her husband. 
All that it says is :— 

“ In default of hsr (the wife), the 
daughter succeeds ; for says Manu (Chap. 9, 
130) ' The son of man is even as himself 
and the daughter equal to the son. How 
then can one inherit (his wealth) but she, 
who stands as it were himself ? If there are 
more daughters than one, they should 
divide the wealth and take shares ” 
(Mandlik’s Vyavahar Mayukha, p. 79). 

Nilkanth allows a similar division in the 
case of co-widow9, so that the right to 
divide carries by itself no particular signifi¬ 
cance. The citation from Manu that ‘ the 
son of a man is even as himself and the 
daughter is equal to the son” has been 
taken to mean that like a son, a daughter 
takes an absolute estate. But the 
citation is not followed by any comments 
by the author himself as to the 
nature of the estate inherited by a daughter, 
and while it is remarkable that what Manu 
said was, judging by the contest, said with 
reference to a putrika or appointed daughter 
(Buhler's Laws of Manu, p. 352) ; both 
the authors of the Dayabhaga and the 
Vyavahar Mayukha utilize it for the purpose 
of strengthening their contention that a 
daughter was entitled to inherit in the 
absence of sons m preference to the more 
distant relations. Probably the practice of 
killing daughters at the time of their birth 
or of excluding them from inheritance was 
at that time coming into fashion and at¬ 
tracting attention. 


Anyhow, whatever the intention of the 
author of the Vyavahar Mayukha in citing 
that passage from Manu was, from as far 
back as 1859, if not earlier, the view 
attributed to the Vyavahar Mayukha, 
namely, that a daughter i9 entitled to an. 
absolute estate has been accepted and 
enforced in Gujerat. 

In one of the earliest cases the old 
Supreme Court of Bombay, after describing 
Manu, the Mitakshara and the Vyavahar 
Mayukha as the books of chief authority 
in that part of India, observed: 

“Now according to all the authorities the 
daughters take next after flbe widow; what 
then is the nature of the estate they take? 
Here again there are differences of opinion ; 
but dealing with the question according to 
the three books I have mentioned it appears 
to me that the daughters take an absolute 
estate. We find quoted in the Mayukha a 
passage from Manu. ' The son of a man is 
even as himself and the daughter is equal to 
the son, how then can any other inherit 
property, but a daughter, who is, as it were 
himself ? ' With reference to this point 
also I consulted the Shastris both here and 
at Puna and enquired whether daughters 
could alienate any, and what portion 
of the property inherited from a father, 
who died separate. The answer was 
that, daughters, who so obtained, could 
alienate it at their will and pleasure ; and in 
this the Shastris of both places agree, both 
also referring to the above text in the 
Mayukha as their authority for that 
position ” Pranjiwan Das v. Deo Euar 
Bai t'4). 

In Ilari Bhat v. Damodar Bhat (5) and 
other cases the same view was adopted , and 
it ba9 recently been affirmed by tbeir 
Lordships of the Privy Council in Balwant 
Rao v. Baji Rao (2). 

An attempt has been made on behalf of 
the plaintiff to establish that the family 
migrated from Gujerat long before the 
Vyavahar Mayukha was written, that is 
about 800 years ago but the oral evidence 
produced on the point and that is the only 
evidence here produced is not worth 
serious consideration. Even if adequate 
materials bad existed, io may be well to 
remember what Lord Dunedin pointed 
out, that the commentaries are only 
commentaries, they do not enaot, they 


(4) 1 B n.G. 130. 

(5) (1878) 3 Bom. 171* 


(3) (1906) 30 Bom. 431 (P.O ). 
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. explain and are evidence of the congeries or 
customs which from the law ( Balwant Rao 
y. Baji Rao (2),) 

In a oase relating to a family of Ahban 
Thakurs, who had originally come from 
Gujarat and settled in Oudh many centuries 
ago their Lordships of the Privy Council 
similarly said:— 

" Although the migration may have 
taken place before the Mayukba was 
written, it may well be than the rule was 
in force in earlier times and that on this 
point the Mayukba only embodied and 
defined a pre-existing custom ( Chandika v. 
Uanni (6).) 

In any event it is important for the 
purposes of this oase to enquire what the 
praotice among the Nagar Brahmins in 
Gujerat was and has been during tbe last 
century in regard to tbe right of survivor¬ 
ship between the daughters of the last 
male holder in the case of tbe death of any 
of them with or without issue. A large 
number of instanoe3 have been oited on 
1 behalf of tbe defendants, extending from 
the time of Dina Nath, the common 
ancestor of the parties. 

Dina Nath had two daughters Mt. Tej 
: Kuar and Mt, Sahaj Kuar. He left 
a grove whioh was divided on the death 
of Mt. Tej Kuar between her son 
Lajja ShaDkar and Mt. Sahaj Kuar. 
Mt. Sahaj Kuar transferred her share 
of the grove to Eesho Ram, from whom 
it passed by successive transfers to 
Ganga Bisbuu, who is now in possession. 
The statement of the plaintiff was that 
the grove had been divided between 
Mt. Tej Kuar and Mt. Sabaj Kuar in 
their lifetime. But in the sale^deed ex¬ 
ecuted by Kesbo Ram in favour of 
Mt. Gaura on the 14tb November, 1886, 
a half share of the grove in question was 
described as having fallen on the death of 
Dina Nath to the share of Mt. Sahaj 
Kuar and the other half to tbe share 
°w ^ Shatlkar and the private partition 

(Ex EKE)” 600 tbem WaS al8 ° referr0d fco 

-W.S 0 ot the grove was held by Dina 
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and Lajja Shankar, who held the grove 
at the time (Ex. R-R). 

Kameshwarji of Kotah bad two daugh¬ 
ters Mt. Dhan Kuar and Mt. Gulab 
Kuar. The estate of Gulab Kuar devolved 
on her son Ganpat Lai and that of 
Dhan Kuar on her son Nathu Lai. The 
plaintiff states that on the death of Gulab 
Kuar her share devolved on Mt. Dhan 
Kuar, but that statement is refuted by 
the evidenoe of Ganpat Lai, the son of 
the former. (The judgment then dealt with 
specifio instances of following mayukba 
and proceeded.] 

There are thus in all about 30 instances 
showing that among Vadnagar Nagar 
Brahmans the daughters inherit an abso¬ 
lute estate and that on the death of one 
of the daughters, her share does not go by 
survivorship but devolves on her own 
issue. 

There is no proof of any cogent instanoe 
to the contrary. Most of the witnesses 
adduced by the plaintiff are persons belong¬ 
ing to other oastes, who could not have 
possessed any accurate knowledge as to tbe 
oustoms and practices prevailing in the 
Nagar Brahman community. Most of 
those who belong to that community, 
merely make vague and general statements 
without oiting any speoifio instances in 
proof of what they assert. The only 
witness, who has made an attempt to oite 
some instances, is Jani Itohashankar of 
Aligarh. Ho states that Nagar Brahmans 
of tbe United Provinces and Rajputana do 
not write the names of their fathers after 
their names and that unlike what they 
do in Gujerat tbe ladies of their families 
observe pardah ; but he forgets that the 
difference of surroundings is often res¬ 
ponsible for a change of habits of 
that kind. There are for instance many 
people, who, following the English method, 
desoribe themselves by their surnames 
and their full or real names are often 
unknown to the outside world. He states 
that the daughters of Kameshwarji of 
Kotah were Mt. Dhan Kuar and Mt. Phul 
Kuar and on the death of the former, the 
other got the whole of his estate; but 
he is refuted on that point by Naunidh 
Lai, a descendant of Kameshwarji, and 
many other witnesses. 

Naunidh Lai explains that Kameshwarji 
was a jagirdar of Kotah, and he adopted 
Nathu Lai, the son of one of his daughters, 
in order that the Jagir might oontinue in 
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tha family, inasmuch as no ladies were 
allowed by the State to get the Jagir. The 
adoption, if made did not, however, affect 
the devolution of the other property, 
which as stated by Naunidh Lai devolved 
on the daughters of Kameshwarji and on 
their descendants in succession. He admits 
that Jhamman Lai Jha of Benares bad 
three daughters, Mt. Jamna Kuar 
Mt. Jugli Kuar and Mt. Manni Kuar and 
that on the death of the first-named, her 
sons got her property. He suggests that 
Jhamman Lai Jha left no money or 
ornaments and lived in a house on rent; 
but he goes on to say that when 
Mt. Manni Kuar and her daughter died, he 
wanted that her mother, Mt. Jugli Kuar, 
should get all the property, but he took no 
steps to enforce his claim. He also men¬ 
tions that Jagan Nath Jha of Baneres left 
three daughters, Me. Chameli, Mt. Manki 
and Mt. Jamna Kuar, and that when the 
last-named died childless, her sisters got 
her property. He however admits that 
she had no other relative alive aud that on 
the death of Mt. Chameli, her sons got 
her share. 

There can be no stronger instance the 
other way than that of the daughters of Dina 
Nath, already referred to for on the death 
of one of the daughters of Dina Nath the 
ancestor of the parties, the grove left by 
Dina Nath was divided between her son 
Lajja Shankar and his surviving daughter. 
There are 19 instances of similar succession 
from Ahmedabad, six from the Banswara 
State, one from Atorbhind, and the rest 
from Rajputana and the United Provinces. 

On behalf of the plaintiff some stress 
has been laid on the dooision in Lakshmi 
Ram Jani v. Ilari Ram Dube (7) ; but in 
that case the question related to the right 
of succession to a Stndhan ; and though 
the family was found to have migrated 
from Gujerat to Jaipur pud from Jaipur to 
Benares about 100 or 150 years ago, no 
instances of succession under the Mayukha 
Law bad been deposed to by any of the 
witnesses examinod in the case ; and that 
was treated as a fact of some significance, 
for the family was a big one and 
instances might have been expected 
fco be forthcoming if the Mayukha 
Law bad applied. Here an instance from 
the very family, to which the parties 
belong, has been proved and established 

, . (7) (1919’ 68 I. 0. 96. 


beyond the possibility of doubt by the oral 
and documentary evidence adduced; aud 
corroborated as it is by a large volume of 
evidence, coming from Gujerat and 
Rajputana, the presumption that the family 
brought its personal law when it migrated 
from Gujerat to these provinces, stands 
affirmed ; and the claim of the plaintiff 
to the property, which Mt. Gopi had 
inherited from her father, must therefore 
fail. 

The subsequent conduct of Mt. Godavari 
and her sons Jawahir Lai and Ganashi 
Lai, in agreeing to a partition of the 
property, left by Balmukand and Jarau 
Lai, the son of Mt. Gopi, further supports 
the same conclusion. There is evidenoe 
to show that Mt. Godavari thoroughly 
understood what she was doing when she 
executed the deed of partition of the 31st 
December, 1899. The deed was written after 
theplaintiff hadan opportunityof consulting 
a pleader who is dead and could not 
be produced. After the death of OnkarLal, 
the husband of Mt. Gopi, the plaintiff, 
olaimed the entire property belonging 
to Balmukand, relying on the Mitak- 
shara Law in support of his olaim. 
A dispute arose and the parties sought 
the intervention of some members of 
the caste at Aligarh. They settled that 
Mt. Godavari and the present defendant 
should divide the property half and half and 
got the latter to pay Rs. 7,000 to the 
plaintiff in ordor that all possibility of 
litigation might be obviated and the matter 
finally dosed. In aooordance with that 
settlement a deed of partition was drawn 
up with the full consent of the plaintiff 
and his brother Ganeshi Lai. The Sub- 
Registrar went over to the house of 
Mt. Godavari; and there he read 
and explained the deed to her, and there 
can be no doubt that neither the plaintiff 
nor Mt. Godavari were under any nais- 
apprehension as to the effect of the transac¬ 
tion into which they were entering. 
The learned Subordinate Judge rightly 
characterised the evidence produced by 
the plaintiff as unreliable. The demeanour 
of the plaintiff in the witno98-box was 
found to be unsatisfactory ; and as the 
learned Subordinate Judge points out, 
he went on saying anything on the spur of 
the moment to fit in with his oase. 
There was dearly a bona fide dispute 
between the parties as to the nature of 
their rights. That dispute was amioably 
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aattlad and a larga amount was paid by 
the defendant Jarau Lal to the plaintiff 
and his mouher to set the matter at rest. 

Section 6 of the Transfer of Property Act 
has no application beoanse, as pointed out 
by their Lordships of the Privy Council in 
Kanhai Lal v. Brij Lal (8) there is no 
question here of any oonveyanoe of or of an 
agreement to convey any future right 
or expectancy or of an agreement to 
relinquish any 9Uoh right or expectanoy. 
Mt. Gopi bad an absolute interest in the 
share, which she had inherited from her 
father. The claim laid by Mt. Godavari 
and the plaintiff to that share was set at 
rest in the manner settled by the parties 
and entered in the deed of partition 
aforesaid. That partition has since been 
acted upon, mutation of names was effected 
in accordance therewith and the parties 
have enjoyed their respective shares in 
accordance with the allotment then made. 
The claim is now barred by limitation. 
The other pleas have not been pressed. 

This appeal therefore fails and is 
dismissed with oosts including fees in this 
Court on the higher soale. 

Appeal dismissed. 


(8) (1919) 40 All. 487 {P.0 ). 
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Kanhaiya Lal and Mukherji, jj. 
Kanhiya Lal —Defendant-Appellant 


Ashraf Khan and others— Plaintiffs an 

Defendanta-Respondents, 

1920, deoided o 
22nd January, 1924, against the deoree < 
District Judge, Allahabad, dated 28t 
January, 1920. 

rt %l j™' Co*. S. 22 - Different capaciti 
render section inapplicable, though cause of actio 
w ine same, 

title set ap i Q s previous suit was 
he p 5?* art y «nit boing treats 

iVk. otfeW D Wh,oh P Uintia wa8 >»tereste 

°?"J n l pt ‘ yef0 - *•“. » suit Olaimit 

VSSPJSXSL'ft hw * °j • Person is n < 

diflet6n ‘ in the two suit. 

the two so S*f. i . flenlUy 01 ,he 0811888 action i 
• 6 * wo 8Qltfl w immaterial. [P. 366, C. L] 

P. Asthana—toi Appellant. 

Panna Lal—lot Respondents. 

ap£«^ J ‘ : T Tha difl P ute “ 

»PS»aI relates to a house Whioh wa 


mortgaged along with another house by 
Najabat Khan in favour of the defendant- 
appellant and his brother Madho Prasad in 
1892. On the death of Madho Prasad his 
interest devolved on the defendant-appel¬ 
lant. The defendant-appellant brought a 
suit to euforce his mortgage and got a 
deoree for sale against the present defend¬ 
ants Nos. 2 to 6 as the heirs of Najabat 
Khan and in execution thereof he got the 
two houses aforesaid put up to sale. 

A suit, was theD brought by the present 
plaintiffs-respondents other than Mt. 
Umda Bibi for a declaration that the 
house now in dispute was used as an 
Imambara and was toaqf property, that the 
other house was his exclusive property by 
inheritance from Fateh Khan and that 
neither of those houses was liable to sale 
in execution of the above deoree. That 
suit was dismissed iu regard to the house 
now in dispute on a finding that it was 
not proved to be waqf property, but decreed 
in regard to a share in the other house 
whioh was found to be the property of 
Fateh Khan, the common ancestor of the 
then plaintiffs and the mortgagor. 

The present suit has been filed by the 
same plaintiffs and a lady named Mt. 
Umda Bibi for the protection of their 
interests in the house, whioh was previous¬ 
ly desoribed as waqf property, from the 
impending sale. The courts below deoreed 
the olaim. 

The first question for consideration is 
whether the omission of the plaintiffs other 
than Mt. Umda Bibi to set up the 
title, now sought to he enforced in the 
previous suit, operates as a bar to the 
present olaim. In the previous suit the 
then plaintiffs sought to proteot the entire 
house in question on the ground that it 
was waqf property. They had asserted a 
right to offer prayers and to perform 
religious rites therein in their personal 
capaoity as benefioiaries ; but the object 
of the suit was not to proteot their personal 
rights alone but to proteot the entire house 
whioh they had desoribed as waqf property. 
In the present suit they seek to enforce 
their personal interests in the said house 
as the heirs of Fateh Khan. They had 
not excluded the present house from their 
olaim in the previous suit. In faot 
they were claiming one of the houses 
mortgaged in their personal rights and 
seeking to proteot the other house now in 
dispute on the ground that it was a waqf 
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property. Having asserted that the latter 
was a waqf property, they could not have 
consistently claimed the same property as 
their personal property except possibly in 
an alternative form. They were, however, 
not under an obligation to adopt the latter 
course. Section 11 of the Code of Civil 
Procedure requires that the decision in a 
previous suit would not be a bar to a 
decision in a subsequent suit unless the 
matter in issue was directly and substan¬ 
tially in issue in the previous suit between 
the same parties or between parties under 
whom they or any of them claim, litigating 
under the same title. The title set up in the 
previous suit was a title based on the pro¬ 
perty in dispute bsing treated as waqf 
property, in which the plaintiffs were in- 
I terested as much as other persons entitled 
I to offer prayers therein. In the present 
I gait they are claiming a personal title in 
I themselves as the heirs of lateh Khan. 
[Explanation 4 of that section provides that 
[any matter which might and ought to have 
[been made a ground of defence or attack 
| in a former suit should be deemed to have 
| been a matter direotly and substantially in 
I issue in such suit, but it is not obligatory 
jon a party seeking to protect certain 
[property as waqf property from an impend¬ 
ing sale to assert in the same suit any 
personal right thereto, to which he may 
[afterwards find himself entitled in case the 
| property in question is not found to be waqf 
[property. It is immaterial whether they 
[oould have joined in the previous suit an 
alternative claim for the protection of the 
[personal'share they are now seeking. 

| There was no obligation to join the two 
claims and their omission to set up the 
present title in the previous suit does not 
therefore bar the decision of that matter in 
the present litigation. As observed in 
AliMoidin Savuthan v. Elayachanidathil 
Kombi (1) the identity of the oause of 
action in immaterial. The right in which 
Che relief was claimed in the previous suit 
was not the same in whioh the relief is 
olaimed in the present one. The former 
auit was brought for the protection of what 
was described as public property. The 
present suit has been brought for the pro¬ 
tection of personal or private rights. So 
far as the house in dispute went, the 
capaoity in whioh the plaintiffs sued was 
not the oapacity in which they are now 


suing ; and section 11 of the Code of Civil 
Procedure has therefore no application. 

The second point for consideration is 
whether the claim was barred by adverse 
possession. It is stated that in 1865 a 
suit for partition was brought by one 
Rabmat Ali Khan the predecessor in title 
of two of the plaintiffs against Najaf Khan 
and Najabat Khan for partition of his share 
in the house in question and a decree was 
obtained in respect of which no sieps were 
taken to obtain execution. The finding of 
the Courts below, however, is that in spite 
of that omission the plaintiffs have been in 
possession of the disputed property and that 
the mortgagor or bis heirs have not been in 
adverse possession of the same. In the face 
of that finding the above contention is with¬ 
out any force. 

The other pleas takeD in the memoran¬ 
dum of appeal have not been pressed. 

The appeal must therefore fail and is 
dismissed with costs including in this Court 
fees on the higher scale. 

Mukerji, J.:—Assuming that the pre¬ 
sent claim might have been made as a 
claim in the alternative in the former suit, 
it is perfectly clear to my mind that it 
ought not to have been so added. The 
result of combining the two claims would 
have been this. In the same breath, the 
plaintiffs would have been under the obli¬ 
gation to adduce evidence that the property 
had been dedicated and belonged to the 
Almighty and in the same breath it would 
have been obligatory on them to adduce 
evidence to show that it was nobody else’s 
property but theirs. In claiming the 
property as their own they would have 
been obliged to trace how the property 
descended and what share was theirs. 
Thus, contradictory issues would have 
arisen and the trial would have been im¬ 
mensely complicated. It was never there¬ 
fore desirable that the two olaims should 
be combined. This is enough to discredit 
the plea of res judicata. I agree in the 
rest of the judgment of my learned brother 
and in the order proposed. 

Appeal dismissed. 


(1) (1883)' 5 Mai. 339. 
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Lindsay and Kanhaiya Lal, jj. 
Sarab Sukh Das and others— Defend- 
anta-Appellants 

V. 


Ram Prosad —Plaintiff-Respondent. 

F. A. No. 15 of 1920, decided on 
15th November, 1923, from a decree of 
Additional Sab-Judge, Moradabad, dated 
21sfc November, 1919. 

Hindu Law—Religious endowment—Dedication 
—A valid dedication can occur without the idois 
being installed in a temple or even in the absence of 
a temple . 

A certain village was purchased in the name of 
a deity and the income of the village was applied 
for worship and other charitable purposes by the 
Hindu family. But the idols were kept for some 
years in an ordinary bouse and not installed in a 
temple. In (aot no temple was ever built but at 
the date of the suit it was found that the family 
intended to build one for the purposes of installing 
the God9 therein ; held, that the village was 
validly dedioatod as the building of a temple ia not 
au absolutely necessary requisite. 

S. N. Sen and Panna Lal —for Appel¬ 
lants. 

Narain Prosad Asthana and Badri 
Narain —for Respondent. 


Judgment:—The suit which has given 
rise to this appeal was instituted by the 
plaintiff- respondent for the partition of a 
one-third share of certain property, compri¬ 
sing landed property, houses and moveables. 
The parties are descended from one Sewa 
Ram, who died about 40 or 45 years ago, 
leaving two sons, Bhagwan Das and 
Gobardhan Das. The plaintiff is the 
grandson of Bhagwan Das. His father, 
Dharam Das, died in 1904, while Bbag. 
wan Das was alive. One of the defendants 
was Gobardhan Das, who died during the 
pendency of the suit. The other defendants 
were the descendants of Bhagwan Das. 

The aUegation of the plaintiff was that 
the property in dispute was joint family 
property and that the defendants were 
refusing to make a partition. The defend- 

a P Qaded that th e village Ram Dandi 
and gher No. 5 mentioned in the schedule 

Tn£t Qd A 5° th , 8 plftinfe ’ were wa Property, 
14 'S' purpose o( a temple to be 
oonatruoted in the latter and that, 

excepting house No. 10, the rest of the 

H" fcy ? 8 , th ® ir 8e P«at« property. They 

separated Du tad 

separated horn Gobardhan. Das abont 

J h ° rr *f° *“ d Dharam Da, 
the father of the plaintiff, had' similarly 


separated from his father, Bhagwan Das, 
abont 20 years later. 

The court below found that the family 
lived jointly till about 4 or 5 years before 
the institution of the suit; that there bad 
been no partition and that the entire 
property in dispute excepting the moveables, 
the existence of which was nob proved, was 
property divisible between the parties. 

The first question for consideration in 
this appeal is, whether the property in 
dispute was joint family property, and 
whether there had beeD any partition in 
the family at or about the time alleged by 
the defendants, 

The evidence produced by the defendants 
on the latter point is, a9 the learned 
Subordinate Judge points out, very unsatis¬ 
factory. On the other band several 
respectable witnesses have been examined 
on behalf of the plaintiff to prove that the 
family was joint. One of them, Mohar 
Lal, is an Honorary Magistrate who pays 
Rs. 2,000 a9 revenue and Rp. 1,800 as 
income-fax. He states that Bhagwan Das 
and his sods formed a joint family and had 
a joint business, and he supports bis 
statement by produoiDg the entries in his 
aooount books which go to show that there 
were money dealings between him and-the 
firm styled Bhagwan Das Gobardhan Das, 
whioh belonged to the parties. He also 
states that at times Ram Pra9ad, the 
plaintiff, and Makhan Lal and others 
used to come to get money from the 
firm and to repay the same. He further 
states that to his knowledge there was never 
a partition in the family and that when the 
sister of the plaintiff was married, the 
entire arrangement in connection with the 
marriage wa9 made and the expenditure 
connected therewith met by Gobardhan 
Das and the other members of the family. 

Another witness, Tika Ram, who pays 
Rs. 26 as inoome tax states that Bhagwan 
Das and Gobardhan Das were joint; that 
the plaintiff Ram Prasad used to get ex¬ 
penses from the family shop, whioh was 
managed by Gobardhan Das, and that some 
of the defendants and their sons used to 
work in that shop. 

Another witness R&mji Mai, a physioian, 
similarly deposes that Bhagwan Das and 
Gobardhan Das formed a joint Hindu 
family and that whenever he went on a 
professional visit, Gobardhan Das and 

Sarah Sukh Das paid bis fee for bis atten¬ 
dance. ' > . 
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Tbe statements of these witnesses are 
corroborated by certain documentary evi¬ 
dence produced in the case. There is, for 
instance, a copy of a plaint in a suit filed 
by Gobardhan Da9 in 1907 for the reoovery 
of money due by certaiu debtors of tbe 
firm. After tbe institution of that suit an 
application was made by Bbagwan Das 
and bis two sons, who were then alive, and 
by the present plaintiff under tbe guardian¬ 
ship of Bbagwan Das, stating that they 
were living jointly with Gobardhan Das 
and that they should be added as co¬ 
plaintiffs. This application was allowed, 
and Bbagwan Das and his sons Daulat 
Ram and Sarab Sukh Das and his grandson, 
the present plaintiff, were brought on the 
record. This could not evidently have 
been done without the consent of tbe then 
plaintiff Gobardhan Das. Again, in 1916 
the sister of the plaintiff was married and 
an application wa9 made by Gobardhan 
Da9 for permission to take a procession 
through tbe streets and for the use of 
fire-works in connection therewith. In 
that application be described the sister of 
the plaintiff as " his daughter. ” It is not 
possible to attach muoh significance to the 
use of tbe words “ his daughter ” in that 
petition, but from tbe faot that tbe applica¬ 
tion was made by Gobardhan Das, there is 
reason to think that be was taking an active 
and leading part in the affair, or in other 
words, suoh a part as would ordinarily be 
taken by tbe bead or manager of a family 
in connection with the oelebration of a 
marriage in it. Farther, an extract from the 
income-tax register for 1916-17 has been 
produoed, showing that the present plaintiff 
and Sarab Sukh Das, Daulat Ram and 
Gobardhan Da9 were jointly assessed to 
inoome-tax with reference to tbe inoome 
derived from the sugaroane press and houses 
held by the family. 

There is also the evidence of Mohan 
Lai showing that the firm of Bbagwan Das, 
Gobardhan Das used to take moneys from 
time to time from him. 

There is further on tbe record a decree 
which was jointly obtained by Gobardhan 
Das, Sarab Sukh Das and Daulat Ram 
against a certain debtor in 1915. The 
plaintiff was not a party to that decree ; 
but from the faot that tbe other members 
of tbe family were co-plaintiffs with Gobar¬ 
dhan Das there oan be no room for doubt 
that the entire family continued to work 
jointly till at least 1916. 


On behalf of the defendants reliance has 
been plaoed on a written statement filed by 
Sarab Sukh Das and others in 1919 in which 
they stated that Bbagwan Das and Gobar¬ 
dhan Das were proprietors of tbe firm styled 
Bbagwan Das and that they had no concern 
with the firm. But the object of their 
disolaiming any connection with that firm 
obviously was to disavow any responsibility 
for any liability incurred by the firm and 
much weight cannot therefore be attached 
to that statement. In connection with the 
same suit Gobardhan Das was examined 
and in the statement which be then made 
he said that Bbagwan Das was his sharik 
and brother. That statement is inconclu¬ 
sive and does not necessarily support the 
defence. On a consideration of the entire 
eviaenoe we are of opinion that the Court 
below has come to a right conclusion 
in holding that tbe plaintiff was living 
jointly with tbe other members of the 
family, including Gobardhan Das. In 
fact, the father of tbe plaintiff had died 
while tbe plaintiff was still a minor. He 
was brought up by his grandfather. The 
family carried on a joint business in which 
be took some part in getting money from 
and making payments to other firms : and 
the statement of tbe defendants that a 
partition had taken place, that Dharam Das 
had separated 20 years ago from his father, 
and that Bbagwan Das had separated from 
Gobardhan Da9, cannot be trusted. 

As regards tbe property in dispute, some 
of the purchases were made in the name of 
one member of the family and others in the 
name of another member of the family, but, 
as the family was joint at the time the 
purchases were made, the presumption is 
that they were made with joint family 
funds. No reliable evidence has been 
adduced on behalf of the defendants to 
establish that tbe purchases made in the 
names of the different members of the 
family were made out of their separate 
earnings; and in the absence of any 
evidenoe, tbe entire property so purchased 
must be treated as joint family property. 

The oase of tbe village Ram Dandi, how¬ 
ever, stands on a different footing. It was 
purchased on the 30th of June, 1906, in 
the name of Sri Laohmi Narainji, an idol, 
said to have been installed in a temple 
situated in one of the houses at Chandausi. 
The purchase was made for a sum of 
Rs. 5,000 and the greater portion of the 
consideration was applied to the payment 
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-of a debt dae to Sarab Sukh Das and of 
-certain other debts due to certain other 
persons by the vendor. There is no evidence 
to ahow when the debts were paid ; but 
as the sale-deed stands in favour of, 
and in the name of Sri Thakurji, known 
as Sri Laohmi Narainji Maharaj, the 
■presumption that any purobase made in the 
name of any member of the joint family 
would be deemed to have been made with 
joint family funds, would not be applicable. 
A purchase made in the name of a stranger 
is prima facie a purchase made by him for 
bis own U86. There is evidence to show 
that in 1895 three idols had been obtained 
through ah offioial attaohed to the Bangaji 
temple of Brindaban and that the expenses 
-of the purchase of those idols were met by 
the firm of Bhagwan Das, Gobardban Das. 
The idols were made of copper and weighed 
two maunds, sixteen seers. They were, 
according to the evidence of Mohan Lai, 
plaoed in a oertain shop, from whioh they 
were removed about 18 or 19 years ago to 
house No. 3, where they still exist. The 
intention of the family evidently was to 
build a separate temple for 1 the installation 
of those idols; but no temple appears to 
have been built for the purpose. Daring 
the pendency of the suit Gobardhan Das 
•exeoutid a tamliknama, by whioh he 
disposed of the greater portion of his 
property in favour of Sarab Sukh Das, and 
a deed of waqf, by whioh he dedicated one- 
fourth of the house, entered as No. 5 in the 
•plaint, and a one-fourth share of the income 
•of the village Kulaha; the former for the con¬ 
struction of the temple there and th 9 latter 
for the expenses of its upkeep. In the deed 
of waqf he stated that an oral dedication 
had already been made of the gher previ¬ 
ously by him and his brother Bhagwau Das. 
'But no evidence has been produced in 
support of that statement. The effeot of 
the present suit was to create a separation 
l? the family and thereby to give power to 
<iobardhan Das to dispose of his share in 
the family property in any way ha thought 
proper. The waqf oannot therefore operate 
except as regards his share of gher No- 5 
viUage Kulaha. As regards the 
nrnAri^ defendants have 

frnm fB d °<Su n , aoootm(l hook 8 beginning 
8 of ^“ber. 1906, and 
™ th . the 8th of August, 1918, 

xSmZs Si is? of tha vUla 80 Md the 

SSTmTW ith-the 
«mple we detailed. The account- books 


purport to be in the handwriting of Sarab 
Sukh, who was not produced ; hut the 
evidence of Mohan Lai proves that they 
were maintained in the ordinary course of 
business by Sarab Sukh who was in oharge 
of the endowed property. The account 
books show tbat the entire income derived 
from the village Ram Dandi was applied to 
the maintenance of the worship of the 
idols installed in the house and to 
charitable relief. They further go to show 
that the village Ram Dandi had all along 
been treated as waqf property and thab 
neither Bhagwan Das nor any of his 
descendants ever objeoted to the use of the 
inoome for the purposes aforesaid. If tbe 
village Ram Dandi had been joint family 
property, it is obvious that the income 
derived from tbat village would have been 
brought into tbe family hotohpot and used 
for family purposes. That was not, how¬ 
ever, the case. That village must, there¬ 
fore, be treated as waqf property purchased 
for the benefit of Sri Laohmi Narainji 
Maharaj, that is, the deity who was to be 
subsequently installed in a temple to be 
constructed for his use. 

It is contended on behalf of the plaintiff 
that there could be no valid and effective 
waqf, beoause no temple was actually 
built and no idols were set up. But as 
has already been pointed out, the family 
had obtained idols to set up bearing the 
name borne in the sale-deed, and the 
inoome whioh was derived from the village 
purchased in his name was used for the 
purposes of worship and other charitable 
purposes. In faot, the actual installation 
of idols or the construction of a temple is 
not absolutely neoessary for validating a 
deed of waqf made for suoh a purpose. In 
Chatarhhuj v. Chaterjit (1), where by a 
deed of gift oertain zamindari property was 
expressed to be given to an idol, whioh was 
not at the time of execution in existence, 
and possession of the property was made 
over to & oertain person as pujari, it was 
held that the deed was valid and created a 
trust in favour of the idol. In Bhupati 
Nath Smrititirtha v. Ram Maitra (2), it 
was similarly held tbat the principle of 
Hindu Law whioh invalidates a gift other 
than to a sentient being oapable of accept¬ 
ing it, does not apply to a bequest to 
trustees for the establishment of an image 


(i) (lfiii) as Ail. sea. 

(9) (1909) 3? Oal. 198 (F.BJ. 


360 


HIRA LAL V. KHAIBATI LAL (Meara, C.J.) 


aDd theworship of a Hindu deity after the 
testator’s death, nor does it make such a 
bequest void. The name given to a deity 
is only a sacred convention. The deity is 
supposed or believed to exist from eternity. 
The idol is virtually treated as a visible 
symbol of the deity in whose favour the 
dedication is made or by whom thepurcbase 
is to be effected ; and the mere fact that 
the installation takes plaoe afterwards, 
does not affect the validity of the dedication 
or of the purpose for which the purchase 
is made. 

It only remains to consider how far the 
properties entered in the deed of waqf exe¬ 
cuted by Gobardhan Das on the 18th of 
September, 1918, were partible. Both the 
gher and the village Kulaha must be treated 
as joint family property because they were 
purchased in the name of some member of 
the family or another when the family was 
joint. The family purchased an old 
anoestral house and carried on a certain 
sugarcane pressing business. It possessed 
the nucleus round which the acquisitions 
could grow: and in the absence of any 
evidence to show that these purchases 
were made by any member or members 
of the family out of separate funds, they 
must neoessarily be treated as joint family 
property. But the effect of the institution 
of the present suit for partition was to 
create a separation between Ram Prasad 
and tbe other members of the family, and 
Gobardhan Das had therefore a right under 
the Hindu Law to dispose of his share of 
the property. The waqf is therefore valid 
so far as his half share of the said property 
is concerned. 

In the plaint originally filed, tbe plaintiff 
had olaimed a one-sixth share, but on the 
death of Gobardhan Das, he amended the 
plaint and claimed to own a one-third share 
in the entire property. Tbe Court below has 
rightly awarded a one-sixth share to him. 
The claim of the plaintiff ought therefore 
to be allowed in respeot of tbe said one-sixth 
share except in regard to the village Ram 
Dandi and a half share of the village Kulaha 
and gher. No. 5 comprised in the waqf of 
tho 18th of September, 1918. 

The appeal is allowed in so far that the 
deoree for partition granted by tbe Court 
below will be confined to the property 
other than the village Ram Dandi and a 
half share of gher No. 5 and of the village 
Kulaha mentioned in the deed aforesaid. 
It will bo open to the defendants when a 


1934 All&h&ba* 

partition is effeoted to remove the idols lying 
in house No. 3 to such place as may be 
constructed for their reception either in that 
portion of gher No. 5 which may beallottai 
to them or in suoh other place as they think 
proper. Subject to these reservations tbe 
decree of the Court below will be confirmed. 
Tbe plaintiff shall get 5/6th of his costa 
and the defendants l/6th of their oosts- 
throughout. 

Decree modified : 
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MEARS, C.J. AND PlGGOTT, J. 

Him Lai —Appellant 

v. 

Khairati Lai —Respondent. 

F. A. No. 173 of 1921, decided on 5th' 
December, 1923. from the decree of Sub- 
Judge, Aligarh, dated the 6th January, 
1921. , ",.V 

Specific performance—If valuer through fraud 
or mistake undervalues property agreed to be sold 
at his valuation no decree can be passed. 

Where tbe contract refers the price to a vainer 
for him to ascertain between the parties, this fact 
does not of itself preolude the Court from 
inquiring into the adtquaoy nf the consideration 
and this inadequacy of consideration nonld, of 
course, be strengthened as a defence if any 
oiroumstances arose which threw a doubt on the 
aocuracy with which tho valuation was made. If 
the undervalue were suoh as to convince tbe Court 
that tho valuers bad acted under fraud or mistake 
the oontraot would be incapable of enforcement in 
equity ; but it is otherwise if the undervalue dii 
not so convince the Court. [P. 961, C. 2 and 
P. 362, 0. 1.] 

S. N. Sen —for Appellant._ 

K. N. Katju and B. E. O'Conor —for 
Respondents. 

Mears, C. J.This is an appeal from 
the judgment of the Subordinate Judge of 
Aligarh. The action was one brought by 
Hira Lai for 3peoifio performance of an 
agreement,Khairati Lai being the defendant. 
The plaintiff and defendant eaoh had a 
certain share in a bouse in mohalla 
Dhusaran in Aligarh. They had frequent 
quarrels and those quarrels brought them 
to the criminal courts, and it appear^ that 
when the Deputy Colleotor was investiga¬ 
ting or about to investigate one of those 
criminal complaints it was suggested that 
as these parties could nob live pleasantly 
in close proximity to eaoh other it would 
b 9 a very good thing if one sold his share- 
of the house to the other and removed! 
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himself to a distance. That view seemed 
in the oiroumstancea to both of them to be 
a.wise thing to do, and on the 4bh of 
September, 191S, when the parties were 
before a Magistrate of the second class they 
agreed that one Sohan Lal, a pleader, 
should act in preparing an estimate of the 
price of the share in the house owned and 
possessed by Hira Lal. Eight days later, 
on the 12th of September there was a 
formal agreement whioh gave Sohan 
Lal the power to determine what was 
tbe value of the house and for what 
amount the share should be sold, and 
it was agreed that Khairati Lal would 
purchase the share that Hira Lal possessed 
in the house for the amount that Babu 
Soban Lal might determine to be. There 
was nothing whatever said about the 
method of procedure that Soban Lal should 
adopt except that he was to determine tbe 
value of the house after inspecting it. That 
was all he had to do. He did inspect the 
house, of that there is no doubt, and on tbe 
29th of September he valued tbe share of 
Hira Lal in tbe house at Ks. 5,500. That 
amount came as a considerable shock to 
Khairati Lal, and on the 8th of Ootober be 
in fact offered to sell his share at a price 
whioh would show a considerably less value 
than Rs. 5,500 as Hira LaF9 share in the 
house. Again, in the written statement in 
paragraph 19 he offered to sell his share in 
the house for Bs. 1,500 and put bis share 
twioe as muoh as Hira Lai’s. On that 
basis therefore he was expressing his 
willingness to part with his share in the 
house at a prioe very very far below the 
estimated value put upon Hira Lai's share 
by Sohan Lal, When the case oame to 
trial somehow or other Sohan Lal was got 
into the box and he gave evidence. When 
he gave evidenoe it became perfectly dear 
that he had aoted in a thoroughly oareless 
manner. He appeared to have no idea 
whatever of the proper way of discharging 
the duty whioh he had undertaken and 


W8 are 6*afttly astonished that a plei 
of mature age and presumably some 1 
experience should have conducted him 
in the way that he did. On his . 
admission he did not ask the advice 
anybody as to the rates and prices wt 
were prevailing m the mohalla. We 

K ba6 16 l 80 neo0a8ar y for bin 
b8 “ 0 » hr might in his own 

SET have 8° b a **». 

idea. It would however have been a pruc 


thing for him to do this and it might have 
saved him from giving an estimate whioh 
we regard sb completely extravagant. We 
now know the basis of that estimate, and 
he says that baviDg had tbe rooms 
coanted be prepared an estimate of 
the price by guess. What in fact he did 
is clear from an answer he made to the 
Court. He took what he believed to be 
the price of materials and the price of 
labour prevailing in the year 1919, and he 
worked out a figure oi what be believed 
would have cost if somebody started to 
build on that site a portion of the 
house such as he was called upon to 
value. He was aware that he was 
dealing with a house at least 40 years old 
as regards, at all events, the prinoipal 
structure, and it never occurred to him 
at all that he was proceeding upon 
a completely unfair basis. Wbat he ought 
to have done would have been to have 
asked himself what was the value of the 
house after allowing for the fact that it 
was a house 40 years of age. The proper 
question for him to put to himself was 
what would a willing purchaser be likely 
to give to a seller aocording to the original 
structure of the bouse, its present condition 
and location. When questions direoted 
to show that hie value was over-estimated 
were put to him be dropped down to a 
sum of Rs. 3,000 a9 being the value of 
the house as it stands to-day. There is no 
doubt that Mr. Ali Ausattook a strong view 
with regard to Mr. Sohan Lai's incompe¬ 
tence and carelessness. We take the same 
view aDd we consider that he is deserving 
of censure and reprobation. 

Now comes the appellant who says that 
he is entitled to a decree for specific per¬ 
formance, that is to say, that this Court in 
the exercise of its discretion must deoree 
that Kbairati Lal shall pay Rs. 5,500, for a 
property manifestly worth not more than 
Rs. 3,000. We deoline to do it, and it so 
happens that this type of oase has been con¬ 
sidered in some of the English decisions. In 
the sixth edition of Fry on Specific Perfor¬ 
mance, page 215, the law is summarised in 
this way " where the contraot refers the 
price to a valuer for him to ascertain 
between tbe parties, this fact does not of 
itself preolude the Court from in¬ 
quiring into the adequaoy of the 
consideration, and this inadequacy of oou-* 
Bideration would, of course, be strength¬ 
ened as a defence if any oiroumstancea- 
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arose which threw a doubt on the 
accuracy with which the valuation was 
made. The effect of an undervaluing by 
the valuers is a question which has 
however been but little discussed iD our 
Courts : it has been debated with the usual 
diversity of opinion by the writers on civil 
law. It is conceived that, if the under¬ 
value were such as to convince the 
Court that the valuers had acted under 
fraud or mistake, the contract would be 
incapable of enforcement in Equity; 
otherwise, if the under-value did not so 
convince the Court”. We are of opinion 
here that the valuer arrived at his finding 
by applying a wholly mistaken standard. 
We therefore, approve the decision of the 
Subordinate Judge and dismiss the appeal 
with costs including in this Court fees on 
the higher scale. 

Appeal dismissed. 

* * 1924 Allahabad 362. 

Lindsay and Sulaiman, jj. 

Mt. Aisha Bibi —Appellant 

v. 

AIt. Mahfuz-un-nissa Bibi and others — 
Respondents. 

F. A. No. 201 of 1921, decided on 9th 
January, 1924, from the decree of Sub- 
Judge, Meerut, dated 5th March, 1921. 

• • (a) Pardanashin Lady—Evidence of execu- 

on by. 

Where the language used by the Registering 
Officer indicated that the document had been read 
out to the lady but there was aotbing expressly 
indicating that bo explained the document to the 
lady held there was no satisfactory evidence of 
explanation and understanding which the law 
requires. 

•(b) Transfer of Properly Act , S. id-—Scope. 

Where the husband exeouted a mortgage on 
behalf of his wife but the authority was not proved. 
Beld that a decree can be passed against the estate 
that be got as heir to his wife. 

Iqbal Ahmad —for Appellant. 

B. E. O'Conor —for Re9pondenos. 

Lindsay. J.:— This appeal has arisen 
out of a suit for sale on a mortgage. 

The mortgage was executed on the litb 
of January. 1909. iu favour of Sheikh 
Shahab-ud-din, the husband of the plaintiff, 
since deoeased. 

* This mortgage was executed by one 
Mubamad Aizaz Ali Khan, the second 
defendant in the case. He purported to 


exeoute this deed as the general attorney of 
his wife Mt. Mahfuz-un-nissa who was 
impleaded as the first defendant. 

The 9um borrowed under the mortgage 
was Rs. 3,000. There was a personal 
covenant to pay and a further cove¬ 
nant that in the event of failure to 
pay, the mortgaged property might be 
brought to sale. The property, it may 
be remarked was the property of 
Mt. Mahfuz-un-nissa. 

The two defendants Mahfuz-un-ni9sa 
and Muhammad Aizaz Ali Khan set up 
separate defences. The lady took the line 
of defence that she was no party to the 
mortgage-deed. She did not deny that her 
husband had exeouted the mortgage in 
question, although we find a statement to 
this effect in the judgment of the learned 
Subordinate Judge, a statement which on 
our reading of the pleadings appears to be 
erroneous. 

The lady really sought to protect herself 
against the claim of the plaintiff by 9aying 
that her husband, defendant No. 2, had no 
authority to execute the mortgage-deed 
which was being sued upon. She stated 
that the power of attonery which was held 
by her husband had not been explained 
to her and was therefore not binding upon 
her. 

The husband, defendant No. 2, did not 
deny the execution of the mortgage. He 
put forward a variety of pleas in order to 
show that the suit was not maintainable. 

The learned Judge of the Court below 
dismissed the claim. He was of opinion 
in the first place that the plaintiff bad 
failed to give due proof of the execution of 
the mortgage-dee i in suit. 

In the next plaoe, he held that the plaint¬ 
iff had failed to prove that the power of 
attorney under oolonr of whiob the 
mortgage-deed had been exeouted was a 
dooument binding on the lady. The Sub¬ 
ordinate Judge states that there was 
no satisfactory proof for the purpose of 
showing that the dooument had been duly 
explained to the lady and that she was in 
a position to fully appreciate the legal con¬ 
sequences of her act when she exeouted 
the dooument. 

The plaintiff in the Court below also 
olaimed to be entitled to a personal 
decree on the strength of a certain 
acknowledgment contained in the letter 
which was written by the seoond defen¬ 
dant on the 6th of April 1914. The 
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learned Subordinate Judge, however, was 
of opiDion that this acknowledgment could 
not affect either of the defendants and 
consequently he refused to order any 
personal decree. 

The plaintiff now comes up in appeal 
and a variety of grounds are put forward 
upon which the judgment of the court 
below is challenged. Before we proceed 
to disouss the question which arises for 
determination here it is important to 
notice that since the appeal ba9 been 
filed the first defendant, Mt. Mahfus-un- 
niBsa has died, her heirs have now been 
made parties to the record and one of these 
heirB is her own husband the second 
defendant, Muhammad Aizaz Ali Khan, 
who, under the Muhammadan law, ha9 
become entitled as one of his wife’s heirs 
to a one-fourth share of the mortgaged 
property. That fact will have to be borne 
in mind later on when we come to announce 
our decision regarding the liability of 
Aizaz Ali Khan. 

We begin with the finding of the court 
below that execution of the document was 
not duly proved. Here, we have to record 
our disagreement with the view taken by 
the learned Judge of the court below. It 
was never contended that Mt. Mahfuz- 
un-nissa herself had executed this deed 
of mortgage. The oa3e for the plaintiff 
was that the deed was executed by her 
husband who was her duly constituted 
attorney. The husband never denied the 
exeoution of the deed and in the ciroum- 
stanoes it seems to us that exeoution was 
duly proved and the plaintiff discharged 
all the onus wbioh lay upon her in this 
respect. We refer in this connection to 
seotion 70 of the Indian Evidence Act. We 
pass on therefore to what is really the 
important question in the case, namely, 
whether the mortgage sued upon could be 
deemed to be binding upon the first 
defendant, Mahfuz-un-nissa. 

It can only be so if we are satisfied that 
at the time the document was executed 
her husband had full authority to aot on 
her behalf. This takes us back to the 
power of attorney from which that author¬ 
ity is said to be derived and that dooument 

ir a i89 0 8 amen6, dfttBd tha mh Novem * 

ftttnrnAw^ 25? ***¥ th ® 0ri S inal POWer of 
Mow O?L n ! Produoed in the court 

* fcha evasion 

either of Mahfun-un-niasa or of her 


husband. Notices were issued to them to 
produce it but it was not produced. 

In order therefore, to prove that such a 
document bad been executed it beoame 
necessary to call the Sub-Regi9trar in whose 
office the power of attorney had been 
registered. It was not possible for the 
plaintiff to produce a certified copy of the 
power of attorney for, according to the 
evidence of the Sub-Registrar and according 
to the rules ou the subject, no stranger i9 
entitled to obtain from the registration 
department certified copy of a dooument 
of this nature. 

The Sub-Registrar of Moradabad was 
called and brought with him the registration 
volume in which this power of attorney 
had been copied. 

It may be noted that the Sub-Registrar 
who gave evidenoe was not the same Sub- 
Registrar who had registered the deed in 
the year 1898. 

There can be no doubt from the entry 
in the register whioh was produoed 
before the learned Subordinate Judge that, 
a power of attorney was executed on the 
12th of November, 1898, by Mt. Mahfuz- 
un-nissa in favour of her husband. 

The contents of this power of attorney 
were read out in Court by tho Sub-Regis¬ 
trar who quoted from the entries iD this 
register. It appears that amongst other 
thiDg3 the power of attorney gave the 
husband authority to borrow money for 
household and court expenses, to pledge or 
hypothecate his wife’s property in any way 
or to mortgage, sell the whole or any 
part of his wife’s property, or to make 
a gift of his wife’s property or a waqf, or to 
make an exchange of it. 

It is thus obvious that the power of 
attorney whioh the lady executed in her 
husband's favour was oouohed in very wide 
language and gave him praotioally unlimited 
powers of disposal over his wife’s estate. 

This being so, it becomes neoessary to 
consider whether the requirements of the 
law with respeot to deeds of this kind exe¬ 
cuted by pardanashin ladies have been met 
in this oa8e. It has been laid down as the 
law by a 9tring of rulings that where a per¬ 
son relies on a dooument of this n&tnre and 
is making a claim against a pardanashin 
woman, based upon a dooument of this 
kind, it is inoumbent upon him to give 
satisfactory evidenoe that the document 
has been explained to and understood by 
the lady. We may refer to tha following 
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eases in this connection:— Sudisht Lai 
v.Mt. Sheobarat Roer (1), Shambati Koeri 
v. Jago Bibi (2), and Sajjad Husain v. 
Abid Hussain Khan (3). 

The doctrine is well understood. The 
only difficulty which arises is as to its 
application to particular cases. No uni¬ 
form standard of evidence which will 
satisfy the court can be laid dowo, and 
each case must be decided on its own facts. 

Turning to the evidence in this case all 
we have is what was read out in court by 
the Sub-Registrar from tbe volume of the 
register wbioh he produced before the 
Subordinate Judge. 

This register contains copies of the 
endorsements which were made upon the 
power of attorney at the time of its 
registration. We refer to the following 
endorsements which ocntain the only 
evidence regarding the question as to 
whether the document was duly explained 
to the lady and understood by her. 

We begin with the following :— 

‘‘To-day I went in person to the 
executant of this general power of attorney 
at 5 p.m. and satisfied myself that Mt. 
Mabfuz-un-nissa executed this power of 
attorney of her own free-will and aocord. 
The abovenamed executant affixed her 
signature to the power of attorney in my 
presence and she was identified by Ehsan 
Ali Khan and Muhammad Sarfaraz Ali 
Khan”. 

This endorsement therefore oan be relied 
upon for the purpose of showing that as a 
matter of faot the lady executed a document 
in the presence of the Registering Officer 
and that he was satisfied that this execu¬ 
tion had been made of her own free-will 
and aooord. 

A further endorsement in the following 
language is also proved to have been record¬ 
ed on tbe power of attorney :— 

" Mt. Mahfuz-un-nissa. after 

hearing all the contents of the docu¬ 
ment admitted it in a loud voice from 
behind the door at her dwelling house. ” 

We observe here that tbe translation of 
this passage in the paper book is not quite 
correct. 

This is the whole of the evidence upon 
which we are asked to find that the 
document was read to the lady and 
explained to her so that she was thoroughly 

( 1 ) (1881) 7 Cal. 245 (P.C.) 

(2) (1902) 29 Cal. 749 (P.O.) 

(9) (1912) 84 All. 455. 


aware of the oonsequences whioh would 
follow in law from her act of execution. 

It has been argued before us that the 
deolaration made by the Sub-Registrar and 
embodied in the endorsement on the deed ie 
sufficient proof that the document was read 
and explained to the lady. 

It is to be noted however that while the 
language used by the Registering Officer 
would indicate that the document had been 
read out to the lady there is nothing 
expressly indicating that be explained the 
document to the lady ; in other words, that 
he explained to the lady what the 
results of her actions would be. We' 
have been referred to the registration 
rules which were issued in tbe year 
1896 and which were therefore in 
force at tbe time this document was 
registered. Under rule 185, Registering 
Officers were directed in the case of docu¬ 
ments executed by pardanashin ladies, to 
obtain tbe admission of execution from the 
executant’s own lips. The rule further 
lays down the necessity for having the 
lady properly identified and a further 
direction is given that the terms of the 
dooument should be explained to the 
executant and if, while admitting execution 
she objects to any of the terms, a note of 
such objection should be made. 

We are asked to presume that the 
Sub-Registrar must have carried out the 
rule to whioh we have just referred and 
that consequently we ought to hold that the 
document was duly explained to the lady 
so as to be thoroughly understood by her. 

The case is no doubt a somewhat 
difficult one and it has been rendered 
more difficult by reason of both 

the lady and her husband keeping out -of 
the witness-box. That is a oircumstance 
wbioh has to be weighed. But making 
allowance for everything, we have in tho 
end to decide whether there is before us 
that satisfactory evidence of explanation 
and understanding which the law 

requires. _ 

All we can say is, that after giving the 
case our most careful consideration we are 
not Satisfied that the plaintiff has discharg¬ 
ed the duty which the law oast upon her,- 
and so, as regards this part of the oase we 
oannot disagree with the finding of tho 
Court below. 

There remains only one other question 
and that is with respeot to the liability 
of the husband. 
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We have already referred to the fact 
4 bat the husband admitted the exeoution of 
■this dooument although his statement 
■was that the property which was 
being mortgaged was Dot bis property. 

That was a true statement of oourse, at 
-the time it was made. But we have 
it now that a one-fourth share in the 
mortgaged propertv has come to the 
husband by inheritance and we have there¬ 
fore to deal with the question of hie 
liability as things now stand. 

Mr. Iqbal Abmad baa, in this connection, 
relied upon the provisions of section 43 
of the Transfer of Property Act and we 
think that plea is well taken. It is at the 
option of the plaintiff under this section to 
seek a remedy against the property which 
has come into the possession of Aizaz Ali 
Khan, and therefore, if there is a debt 
owing from Aizaz Ali Khan in respeot of 
the mortgage-deed in suit that debt may 
be enforced against this one-fourth share 
which has now become his property. 

As regards the question of the indebted¬ 
ness of Aizaz Ali Khan we think there can 
be no reasonable doubt. It is proved 
beyond all question that the money whioh 
was borrowed under the mortgage was 
-delivered into his hands. Furthermore, in 
a letter whioh i9 on the record (Ex. 2, 
printed at page 29 of the record) Aizaz Ali 
Khan, on the 6th of April, 1914, admitted 
that he took this money to meet his own 


expenses, and he further, in paragraph 4 
that letter, made a statement clear 
indicating that at that date, the debt w: 
still subsisting. This being so, and tl 
acknowledgment having been with 
six years of the date of the mortgage ai 
■also within six years of the date of the su 
we think Aizaz Ali Khan is clearly born 
-and that as against him a deoree oi 
be passed by whioh the debt incurred und 
the document in suit can be enforc 
■against a one-fourth share of the mortgag 
property now belonging to Aizaz Ali Kh; 
ainoe the time of his wife’s death. 

We therefore give a deoree for the fi 
amount of the mortgage against Aizaz t 
*nan and we also give a decree for sc 
directing the sale of the one-fourth she 
™ ® or ‘gaged property whioh he h 

hie wife - The u81 

okintift °'Jn ° . Wi “ b0 I 

plaintiff will be entitled to reooi 

<W 5?, Mi both in tl 

Court and in the Court below. The coi 


in this Court will include fees on the 
higher scale. 

As regards the respondents Nos. 1 to 6 
the suit against them fails and is dismissed 
with co3ts in both Courts including in this 
Court fees on the higher scale. 

Appeal dismissed as regards res¬ 
pondents 1 to 6 and allowed as 
regards other respondents. 
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Lindsay and Sulaiman, jj. 

Meghraj and others —Appellants 

v. 

Krishna Chandra Bhattacharji and 
others— Respondents. 

F.A. No. 334 of 1921, decided on 18th 
December, 1923, from the deoree of Sub- 
Judge, Meerut, dated 7th May, 1921. 

(a) Executor—Probate dots not create title but 
from death title vests in executor . 

Every executor derives bis title from the will 
and not from the probate. The probate is iodeed 
the only proper evidence of the executor's appoint¬ 
ment but notwithstanding this it is dear that the 
exeoutor represents the estate of the testator from 
the time of his death. (14 C.W.N. 356, Dies.) 

* * (b) Transfer of Property Act, S. 3 (c)— 
Machinery. 

Unless machinery was attached to the building 
for the permanent benefioial enjoyment of the 
building itself it is not immoveable (property, 
especially where the building is really put up for 
the purpose of sheltering the machinery and 
protecting it from the weather. 

Nehal Chand and K. N. Katju —for Ap¬ 
pellants. 

PL. Banerji and Saila Nath Mukherji — 
for Respondents. 

Lindsay, J.:—These two oases are 
connected together. The earlier one F. A 
No. 334 of 1921 ought strictly speaking to 
be deeided first, but in view of the faots we 
are about to set out we consider it expedient 
to dispose of first F. A. No. 86 of 1923. 
The record in that case has nob been 
printed. We were of opinion that it was 
unneessary to have this done in view of the 
decision at which we are about to arrive. 

Before we prooeed to deal with the 
questions which arise for determination 
before us it is neoeasary to set out a 
number of faots whioh will have to be 
referred to hereafter. 

We are concerned in these two cases 
with certain items of property whioh 
belonged to a Bengali gentleman named 
Kailash Ohandar Bhattaoharji. 
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This gentleman on the 16th August, 
1910, in order to raise a loan of Rs. 25,000 
mortgaged three items of property to a 
mortgagee named Lala Ram Das. 

Those items of property were as follows:— 

1. Mauza Sherpur. 

2. Mauza Lalpur. 

3. The Christy Cotton Baling Press. 

The Bank of Upper India, Limited, 

Meerut, which afterwards went into 
liquidation had obtained in the year 1910 
a simple money deoree against Kailash 
Chandra Bhattacharji and in execution of 
this deoree the Bank got Mauza Sherpur 
brought to sale and it was purchased on the 
20th January, 1913, by one Benarsi Das. 

That sale was held subject to the mort¬ 
gage which had been executed by Kailash 
Chandar in the month of August, 1910. 

In the month of June, 1913, Banarsi Das, 
the auction-purchaser of Sherpur, rodeemed 
the mortgage of the 16th August, 1910, by 
paying a sum of Rs. 2,885 to the mort¬ 
gagee Lala Ram Das. 

Kailash Chandar died on the 16tb 
September 1912. He left a will bearing 
date the 10th August, 1911, and made be¬ 
quests in favour of his widow and his four 
children. 

One of these children was B. Krishna 
Chandar Bhattacharji who was appointed 
executor under the will. 

Krishna Chandar Bbattaoharji took out 
probate of the will on the 13th December 
1913. 

These are praotically all the (acts we 
have got to deal with in deciding the 
present oases. 

To return to F. A. No. 86 of 1923. This 
appeal arose out of a suit brought by two 
sons and a daughter of the deceased Kailash 
Chandar in order to avoid the sale which 
took place in execution of the simple money 
decree obtained by the Bank of Upper 
India against their father Kailash Chandar. 

The ground upon whioh these plaintiffs 
sought to avoid that sale was that the 
execution proceedings had been taken 
behind their backs and at the time the order 
for sale was made they had not been parties 
to the record. 

The substantial defence which was set 
up by the defendants in that oase, who 
included the liquidators of the Bank of 
Upper India, was that the sale wa9 
perfeotly valid and oould not be set aside. 
It was pleaded that execution of the simple 
money deoree against Kailash Chandar had 


begun in the latter’s lifetime and it was 
pointed out that after his death his sod 
Krishna Chandar was made.a party to the 
execution proceedings in place of his 
deceased father. 

It was claimed that Krishna Chandar 
being the exeoutor of his father's estate 
completely represented that estate in the 
execution proceedings and that consequently 
there was no ground whatever upon whioh 
these plaintiffs were entitled to have the 
sale declared void. 

The Subordinate Judge, who dealt with 
this suit. Mr. Abdul Halim, dismissed the 
plaintiffs' suit. He wa9 of opinion that in 
no way could the execution sale at whioh 
Banarsi Da3 purchased the property be 
deemed to be void He was of opinion 
that in the execution proceedings leading 
up to the sale the estate of the deceased 
Kailash Chandar was fully represented by 
the executor. 

The same question was in issue in the 
other suit out of whioh F.A. No. 334 of 
1921 has arisen. That suit with whioh 
we shall have to deal presently was a suit 
brought to enforce certain rights under the 
mortgage executed in the month of August 
1910. 

The sous and daughter of Kailash 
Chandar, who were the plaintiffs in the 
suit- which we have just been discussing, 
were impleaded as defendants in this 
mortgage suit and they raised the plea that 
Banarsi Das, whose interest is now vested 
in all the plaintiffs in the mortgage suit, 
could take no title under the purohase 
which ho made in execution of the Bank’s 
decree. 

The Subordinate Judge, who decided this 
particular case, Mr. P. K. Ray, repelled the 
contention that Krishna Chandar fully 
represented the estate in the execution 
proceedings. Mr. Ray was of opinion that 
although Krishna Chandar was without 
doubt the executor of his father’s estate at 
the time these execution proceedings were 
going on, he had not taken out probate and 
for that reason Mr. Ray seems to have 
thought that he did not fully represent the 
estate. 

On the other hand Mr. Ray wafl 
of opinion that notwithstanding this 
circumstance it oould not be declared 
that the sale in execution of the deoree 
was void. It was pointed out that 
at any rate one of the legal represen¬ 
tatives of the deceased judgment-debtor 
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ptrty to those proceedings, namely, 
Krishna Chandar, and that the failure to 
oite as patties to the proceedings the other 
representatives of Kailash Chandar amount¬ 
ed at most only to an irregularity whereby 
the sale in execution could not be treated 
as being void, but at the best, voidable 
only. 

In deciding this matter the learned 
Subordinate Judge relied upon the princi¬ 


ples laid down in the Privy Council ruling 
in Malkarjun v. Narhari (1). 

We are quite satisfied that both 
Courts were right in holding that this 
execution sale could not in any way be 
treated as a void sale. We prefer to follow 
the reasons given by Mr. Abdul Halim in 
his judgment and we have no hesitation in 
saying that in the execution proceeedings 
anterior to the sale of the property the 
estate of the deoeased judgment-debtor was 
fully represented. It 3eems to us nothing 
to the point to say that Krishna Chandar, 
who undoubtedly was his father’s executor, 
could not fully represent the estate at the 
time these execution proceedings were going 
on because be bad not at that time obtained 
probate of the will. It is to be pointed out 
that every executor derives his title from 
the will and not from the probate. The 
probate is indeed the only proper evidence 
of the executor's appointment, but not¬ 
withstanding this it is clear that the 
executor represents the estate of the tes¬ 
tator from the time of his death. There is 
dear provision to this effeot in section 
179 of the Indian Succession Act whioh 
declares that the executor is the legal 
representative of the deoeased for all pur¬ 
poses, and all the property of the deceased 
person vests in him as such. 

It is an admitted faot that probate of the 
Will was subsequently taken out and that 
being so we, who are dealing with the 
case now, must take it that Krishna 
Chandar has conclusively been proved 

” ibe exeoutor of father’s estate, 
and that the estate of his father vested 

? £ IBI m ( rom date of his fathor’s 
' -b Q probate whioh was subsequ- 
ently taken out establishes the will from 
the date of the testator’s death and is 
conclusive proof of the appointment of the 

J “ r ,i 8Dd £ ° rther ib w Provided by law, 
l a n Pwhta is taken out by the 
exeoutor all intermediate acts whioh he has 


'll* 


(1) fttOli 85'Bom. 837 (P.G.). 


done in connection with the estate of the 
testator are validated. 

It seems Co us therefore to be impossible 
to say that the estate of the deceased 
judgment-debtor was not fully represented 
in these execution proceedings. 

We may say here that we are not able 
to follow the view taken by a Benoh of the 
Calcutta High Court in Doya Narain 
Tiwari v. The Secretary of State for India 
in Council reported in 14 C.W.N. 256. 

At the same time we recognise that 
the judgment of the other Subordinate 
Judge. Mr. Ray, also proceeds upon 
a correct principle and that even had our 
opinion regarding the nature of the execu¬ 
tor's position been other than it is, we 
should have agreed with Mr. Ray’s decision 
that the case ought to be dealt with upon 
the principles laid down in the Privy 
Council ruling to which we have referred. 
We take it therefore as being clear on all 
hands that the suit brought by the sons 
and daughter of Kailas Chandar for the 
purpose of having this sale set aside was 
bound to fail, and we bold definitely that 
the sale was not void but was a perfeotly 
valid sale in favour of Banarsi Das. 

As held by the learned Subordinate 
Judge, Mr. Ray even if we were disposed 
to bold that the sale was voidable the suit 
brought by the sons and daughter was 
barred by limitation. The period of limi¬ 
tation to set aside a sale of this nature 
is one year and that period expired 
long ago. 

This finding therefore disposes of F. A. 
No. 86 of 1923 which wo must dismiss with 
oosts to the respondent including in this 
Court tees on the higher scale, if any. 

We have now to come to the other case, 
namely F. A. No. 334 of 1921. 

We have already mentioned the faot 
that the plaintiffs in this case are said to 
represent the interest of Banarsi Das who 
puroba9ed one of the items of the mort¬ 
gaged property in the year 1913. 

We have also mentioned the faot that on 
the 3rd Judo, 1913, Banarsi Das redeemed 
the mortgage whioh bad been executed by 
Kailash Chandar on the 16th August, 1910. 

The objeot of the present suit is to 
obtain the balance of this mortgage money 
against the persons who have become 
subsequent transferees of the properties 
mortgaged other than the item of Sherpor 
whioh has oome into the hands of the 
plaintiffs. 
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The village of Lalpur which was one of 
the items of property mortgaged was sold 
to one Kishori Lai who is now represented 
by the defendants Nos. 6, 7, 8 and 9 in this 
suit. 

The other item of the mortgaged property, 
namely, the Christy Cotton Baling Press 
was sold to the defendant No. 5. 

The plaintiffs are olaiming as representa¬ 
tives of the original mortgagee to recover 
out of the items mortgaged the sums 
which they are liable to contribute 
under the mortgage. 

One of the pleas which was raised on 
behalf of the 5th defendant, the present 
owner of that item of property known as 
the Christy Cotton Baling Press, was that 
the suit was time-barred. The validity of 
that plea depended upon the question 
whether this Baling Press was to be treated 
as moveable or immoveable property. 

In the mortgage-deed which was executed 
by the deceased Kailash Cbandar he 
described this particular item of property in 
the following words :— 

“ Ek manzil karkhana tea imarat 
mausuma Christy Cotton Baling Prese, 
Meerut mai javii saman mutaliqa uskc.” 

So far as we understand the case the 
5th, defendant who has been impleaded, 
purchased the Baling Press, i.c., the 
machinery whioh goes to make up the 
Press and has removed it to some plaoe in 
the Punjab. 

The learned Judge of the Court below 
was opinion that the machinery of this 
Baling Press bad undoubtedly been mort¬ 
gaged under the document in suit. But 
he was of opinion that the machinery was 
moveable property and that consequently 
the second schedule of article 120 of the 
Limitation Act would apply. 

It is now argued before us that the 
decision of the Court below on this point 
was wrong and that the item of property 
described in the mortgage-deed in the 
language to which we have just referred 
ought to be treated as immoveable property 
and not moveable property. After full 
consideration of the arguments we are 
unable to ontortain this contention. 

We would say in the first place that 
there is practically no evidence on the record 
which gives us any aoaurate idea as to how 
this Baling Press was set up at Meerut. 

There is no doubt a reference in the 
mortgage-deed to a building or " imarat" 
but if we look to the evidenoe in the case all 


we can find is this. One of the plaintiff*' 
witnesses, Wasiyat Ali, says “ I saw the 
Christy Cotton Press for the first time at 
the end of 1913. The machinery was kept 
in the enclosure of Ganga General Mills." 

The only other witness who speaks about 
this property is one Mr. Damodar Das,Vakil. 
This gentleman is the Director of the Ganga 
General Mills. He has deposed that the 
Mills held on lease the land on which their 
buildings were erected and it was stated 
by Mr. Damodar Das that his company 
gave B. Kailash Chandar Bhattacharji 
a plot of land to keep his Cotton Baling 
Press on. Witness did not know the terms 
on which the ground had been given 
to Bhattacharji. He says he was treated 
as a sub-tenent. In cross-examination 
the witness said that K. C. Bhattacharji 
had erected some building but that 
this building had not been completed. 

We are left therefore in doubt as to how 
this Press, whioh was set up in Meerut 
was located and on such evidence as we 
have we do Dot see bow we could possibly 
come to the conclusion that this Baling 
Press was immoveable property. 

We have been referred to tbe definition 
of the expression “ immoveable property " 
contained in the General Clauses Act of 
1897. This definition has to be read along 
with the interpretation seotion of the 
Transfer of Property Act (section 3) and in 
particular we have to pay attention to the 
words in this latter section " attached to 
earth." 

We have mentioned already that there 
was no clear evidence before us that any 
building intended to shelter the machinery 
of this Baling Press was ever completed. 
But even if we assume that there was 
such a building it would be uiffioulWor 
us, in view of this definition, to hold that 
the machinery which has now been 
removed to the Punjab and which has 
been sought to be sold in order to satisfy 
the claim of those plaintiffs was in any 
sense immoveable proporty. 

We cannot decide this question on tbe 
English law relating to fixtures. We have 
to pay attention to the definitions in the 
Indian Statutes. 

If there was a building in existence 
inside which this machinery was sheltered 
it cannot be said that this machinery was 
attached to the building for the permanent 
beneficial enjoyment of the building itself, 
as is contemplated in olause (c) of the 
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'definition in section 3 of the Transfer of 
Property Aot. 

It would be difficult in a case of this 
kind to speak of machinery being attached 
to a building embedded in the earth for the 
benefioial enjoyment of the building. On 
the other band it would aeem more natural 
to suppose that the building is really put 
up for the purpose of sheltering the 
maohinery and protecting it from the 
weather. 

Nor again with reference to the definition 
of immoveable property contained in the 
General Clauses Aot it is possible to say 
that this machinery was permanently 
fastened to anything attaobod to the earth. 

Having regard to this definition and to 
the state of the evidence in the case we have 
no hesitation in saying that the learned 
Subordinate Judge was quite oorrect. 

It follows therefore that we cannot inter¬ 
fere with that portion of the decree wbioh 
deolares that the claim in so far as it 
related to this maohinery was beyond time 
being barred by the six years’ role of limi¬ 
tation. 


We oome then to the other part of tl 
oase. We have it that some of the defen 
auts are the transferees of another item 
the mortgaged property named Lalpur. 

The Subordinate Judge was of opinic 
that these plaintiffs could only sell v 
Lalpur to the extent to which that ite 
was liable under the terms of the mor 
gage. In other words the Subordioa 
Judge in accordance with the provisioi 
of section 82 of the Transfer of Proper! 
Aot distributed the liability of the tbn 
items of property as they stood at tk 
time of the mortgage. He was of opinic 
?*}% b the value of Shernur which the plain 
« p “ roh “ 8ed was represented by tk 
figure Rs. 6 000. Lalpur he found was . 
the value of Rs^ 5.000 while the Christ 

£S*""' Prea "„™ ° f th ° — - 

nlatS 8 0D J bia p ^ noi P le h ° has give 

S too nJ 6 /T 0 f ° r a O0rtain * 
and fQrther amounb a8 totere: 

t t amount be realise 

Lalnnr «nffi f - th f, POrb,on o£ fche village . 

amoSh ?° ,6nUy t0 Bati8fy bhe 

has n , 8 £l0W6Ver fc he argumer 

throw thewholB nf P /u lnb,ffa are entitled 4 

tnauga TMWtiu * f mor fc8*g0-debt,QDO 

WM A/IT ft 48 


The suit in substance is a. suit for 
contribution and the section which regulates 
the rights of the parties is section 82 of the 
Transfer of Property Aot which lays down 
that whereseveralproperties, whether ofone 
or several owners, are mortgaged to aeoure 
one debt such properties are in the absence 
of a contract to the contrary liable to contri¬ 
bute rateably to the debt secured by the 
mortgage after deducting from the value of 
each property the amount of any other 
encumbrance to wbioh it is subject at the 
date of the mortgage. 

There is in this case no question of a 
oontraot to the oontrary and consequently 
applying the prinoiple laid down io 
section 82 it is evident that the throe 
items of property wbioh were mortgaged 
under the mortgage of 1910 were liable 
each to satisfy a rateable proportion of 
the mortgage debt, the ratio being in 
proportion to tbeir respeotive values. We 
have already indicated the values of these 
properties as they stood at the time of the 
mortgage. Sherpur was of the value of 
Rs. 6,000. Lalpur was of the value of 
Rs. 5,000, and the Christy Cotton 
Baling Prflss was of the value of 
Rs. 25.000. 

It is, therefore, on the basis of the ratio so 
indicated that the claim of the plaintiffs 
mu9t be decided. A oase in whioh this 
principle was laid down is reported in 
I.L.R., 36 AH., 272 (Bhagwan Singh v. 
Mazhar Ali Khan). 

The learned Subordinate Judge has held 
that the plaintiffs are entitled to recover 
from the present owners of Lalpur a share 
of the mortgage debt calculated in accord¬ 
ance with the respective liabilities of the 
three items of property as defined in seotion 
82 of the Transfer of Property Aot. In our 
opinion this deoision of the learned Subor¬ 
dinate Judge is perfeotly oorreot and ought 
not to be disturbed. The only other ground 
wbioh is mentioned in the grounds of ' 
appeal is one with regard to future interest. 
We imagine this plea has been taken 
under some misapprehension. It seems to 
us that the decree of the court below 
provides for subsequent interest and 
subsequent costs in the manner which ia 
usual in the oase of deoreeB for sale under 
Order 34, rule 4 of the Code of Civil 
Procedure. The oross-objection whioh was 
filed in this oase relates to the point whioh 
we have already deoided in connection with 

A. No. 86 of 1923. 
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For the reasons already given the oross- 
objeotion fails and is dismissed with costs. 

This appeal fails too and is dismissed 
with costs including in this Court fee9 on 
the higher soale. 

Appeal and cross-objection dismissed. 


• * 1924 Allahabad 870. 

Kanhaiya Lal and Mukerji, ij. 

Ml. Mulani —Appellant. 

v. 

Maula Baksh —Respondent. 

S.A. No. 513 of 1922, decided on 20th 
Deoember, 1923, from the decree of District 
Judge, Mainpuri, dated 9th February, 1923. 

(a) 1 luhammedan Lr.w—Oilt— Without delivery 
of possession gift is ooid ab initio and there is no 
limitation to set it aside but limitation starts when 
possession is got by donee—Limitation Act. Art, 91. 

Where a deed of gilt is executed by a person 
governed by the Muhammedan law and the posses¬ 
sion of the property comprised in the gift has not 
been delivered the gift would be void ab inifio and 
no question of limitation will arise in such oiroum- 
stanoes. The right of the plaintiff to impeaoh 
suob a gift can only accrue from the moment when 
by receipt of possession the gift becomes operative 
by law. (6 All. 207. Foil.) [P. 371, 0 I.) 

(b) Limitation Act, Art. 91—Starting point. 

Art. 91 of the IndiaD Limitation Act provides 

a period of three years from the date when the faots 
entitling the plaintifi to have the instroment 
canoelled or eet aside become known to him. (28 
Mad. 349, Foil.) (P. 371, C. l.J 

Baleshwan Prasad —for Appellant. 

A. P. Dube —for Respondent. 

Kanhaiya Lal, J.The plaintiff seeks 
to set a9ide a deed of gift purporting to have 
been executed by her in favour of the 
defendant on tho 11th of February, 1914. 
Her allegation was that the defendant prac¬ 
tised fraud on the plaintiff and caused her 
to execute the deed of gift by the exeroise 
of undue influence over her. The precise 
nature of the fraud was not specified but 
it was alleged that certain misrepresen¬ 
tations had been made by the defendant to 
obtain her oonsent. It was further alleged 
that in spite of the deed of gift the plaintiff 
had continued in possession of the house 

comprised in the gift. 

The defendant denied that any fraud, 
undue influence or misrepresentation had 
been committed. He pleaded that he had 
been in possession of the house from the 
date of the gift and spent Rs. 150 in 
making improvements of the house in 


question and paid Rs. 150 to Balaqi Das 
who had purchased the rights of Mt. Aliman 
the daughter of the plaintiff, who was 
found to be the joint owner of the said 
house with the plaintiff. There was a 
further defence that the deed in suit was 
really a sale for consideration cloaked in 
the form of a gift to defeat a claim for pre¬ 
emption. 

The trial court found that the deed in 
question was nothing more than a gift 
without consideration and that it was 
executed under a misapprehension arising 
out of false promises made by the defen¬ 
dant and gentle persuasion exeroiaed by 
him and was not consequently binding on 
the plaintiff. In the course of its 
judgment it observed that the plaintiff 
might be said to have been duped or 
misled but she could not be said to have 
been put under undue influence, and that 
the plaintiff had given preference to the de¬ 
fendant who was a very distant relation of 
her husband in disregard of the claim of 
her own brother, because the latter had 
been neglecting her and the former had 
been attending to her wants and comforts 
in her old age. In regard to the question 
of possession the trial oourt came to the 
conclusion that the rent of the bouse in 
dispute used to be paid to the plaintiff till 
very recently and that as long as the 
defendant paid the rent realised from the 
house to her she was quite pleased with 
the arrangement she had made, but when 
the defendant began to negleot her and 
stopped the payment of the rent to her, 
her eyes were opened and she sought ths 
help of her brother in getting rid of the 
transaction. With reference to the other 
pleas raised by the defendant, the 
finding of the trial court was that 
Rs. 150 had actually been spent in 
improvements and a similar sum in 
acquiring the rights of Balaqi Das who had 
purchased the rights of Mt. Aliman, the 
daughter of the plaintiff. A decree was 
accordingly passed in favour of the plaintiff 
for the cancellation of the dead of gift ana 
for the recovery of possession of her share 
of the house on condition of the plaintiff fl 
paying Rs. 150 to the defendant on account 
of the improvements effected by the latter 
and Rs. 150 which the defendant had paid 
to Balaqi Das for the share of her daughter 

Mt. Aliman. . 

The defendant appealed and the plain tin 
filed certain oross objections. The whole 
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of the suit was in effeofc before the lower 
appellate Court for determination ; but the 
Court confined itself to the question of 
limitation and without going into the 
various pleas raised on behalf of either 
Bide oama to she conclusion that artiole 91 
of the Indian Limitation Act (No. IX of 
1908) barred the claim. 

It is not possible, however, to determine 
the question of limitation without going 
into many of the questions of faot wbiob 
arise in the suit. The plaintiff had, for 
instance, alleged that she had remained in 
possession of the house in dispute in spite 
of the dead of gift but that allegation wa 3 
traversed by the defendant. The trial 
Court had reoorded a finding on that point 
but the lower aopallate Court left it un- 
‘ determined. Where a deed of gift is 
exaoutad by a person governed by the 
Muhammadan law and the possession of 
the property comprised in the gift has not 
been delivered, the gift would ba void 
ab initio, and as held in Serajul Haq v. 
‘Kkadim Hussain (1; and Aleda Bibi v. 
Imaman Bibi (2) no Question of limitation 
will arise in suoh oircumatanoes. The 
right of the plaintiff to impaaoh suoh a 
gift oan only aoorue from the moment 
when by receipt of possession the gift 
I beoomes operative by law. 

Artiole 91 of the Indian Limitation Act 
provides a period of three years from the 
date, when the facts entitling tbo plaintiff 
to have the instrument cancelled or set 
aside beoome known to him. The lower 
appellate Court has nob determined when 
the facts entitling the plaintiff to have the 
instrument cancelled or set aside became 

Smgarappa v. Talari 

fohi, PP f * here fcbe Pontiff executed 

info it e ' de8d m favour of the defeud- 
auta, neither party intending that it should 

defentlT 0 f ° Ur y0ara lafcer the 

: t 8 b f aQ t0 up a Claim to owner- 

ihittha anff tha ^ 

the T^' 7? °° b barred fa y ar «°le 91 of 
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when “ .-I® 0 years from the date 

ieleni Pl b “'? tief “PPrehended that the 
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deed was inoperative it was unnecessary for 
the plaintiff to have it set aside as a preli¬ 
minary to bis obtaining possession of the 
property. The plaintiff stated in her 
deposition that the payment of the rent of 
the bouse in dispute was stopped at or 
about the time when the suit was filed. 
That fact mu3i therefore ba determined. 

It has also been urged that the deed of 
gift was in its very nature revocable under 
the Muhammadan law, but that point also 
cannot be determined until the other 
questions raised in the appeal before the 
Court below are decided. The parties are 
sunnis and according to the Hanafi law a 
gift cannot be revoked after the subject of 
the gift has increased i D value owing to 
some accession thereto made by fche donee, 
which is inseparable from it. 

The appeal is therefore allowed and the 

decree of the lower appellate Court set 

aside and the suit remanded to that Court 

with a direction to reinstate it under its 

original number and bo dispose of it after 

determining the other points involved in 

the appeal and the oross-objeofcions. The 

costs of this appeal will abide the event 

moulding foes m this Court on the higher 
aoalo. 

Mukeiji, J.I agree that the appeal 

before the lower appellate Court could nob 

be deoided merely on the point of limita- 

tion. The other points involved in fche 

appeal require determination. I therefore 

agree with my learned brother that the 

appeal must be decreed aud on terms stated 
oy nim. 

Appeal allowed. 


* 1924 Allahabad 371. 

LIND9AY and SULAIMAN, JJ. 
Babban Panday— Appellant 


Y. 

Lachhman Chaudhri 
pondents. 


and another —Res- 


a.,u. or iaaa, decided on 30t 
November, 1923, from the deoree of Firi 

n, r 8 , A . dd ; fc r al Di0brict Jud 80 of Gorakt 
pur, dated 20th April, 1922. 

(a) Pre-awpiion-— Wajib-ul-arz. 

‘o special instructions given to eettiemei 

,Q of 1686 in BastUr 

emDtio^fi 1 ' 01811 ' 0 * 8 teootd of custom of pn 

0 Ption raises a very Btrong presumption. [B. 87'. 
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(b) Pre-emption—Custcvi lapses if property vests 
in one individual only . 

It is Dot correct to say that if it is shown that 
certain property in the course of time becomes the 
exclusive property cf an entire family any custom 
relating to pre-emption must necessarily lapse. 
The true doctrine is that if the custom of pre¬ 
emption exists and if it so happens that the 
property to which it relates eventually ccmts iuto 
the baDds of a single individual proprietor the 
custcm i9 there and then extinguished. [P. 373, 
C. 1.] 

St. C. Thompson —(or Appellant. 

N. Upadhiya —for Respondents. 

Lindsay, J.:—We cannot maintain the 
judgments of the Courts below in this case. 
We think that the plaintiff was entitled to 
succeed and that it was establised that a 
custom of pre-emption exists. 

The plaintiff brought into Court extracts 
from th e wajib ul-arzes of 1833, I860 and 
1885 and he also claimed to have in support 
of his case a decree in which the right of 
pre emption had been recognized. 

Clearly it lay heavily on the defendants 
to rebut this evidence led on behalf of the 
plaintiff. 

We have had a number of these Basti 
cases before us recently and it seems to us 
that the position regarding these wajib • 
ul-arzes in Basti and Gorakhpur is not 
properly appreciated by the Courts there. 

It was brought to the notice of the 
learned Judge of the Court below in this case 
that the wajib-ul-arz prior to the year 1885 
was a document of special importance. 

We have in other cases found it necessary 
to draw attention to the fact that in the 
Gorakhpur aod Basti settlement rules 
relating to the settlements which were 
made about the year 1885 the Board of 
Revenue issued special instructions regard¬ 
ing the preparation of a record of a 
custom of pre-emption. 

Settlement officers were directed to 
record a custom of pre-emption when the 
proprietors, being other than Mubammedan 
proprietors expressly demanded, that a note 
of the custom should be made and further, 
proved conclusively, that the custom 
exists. It seems to us therefore that when 
we find in a wajib ularz prepared under 
these instructions a statement that a 
custom exists it must be assumed that the 
necessary proof was forthcoming before the 
Settlement Officer before that record was 
made ; in other words, that there was proof 
which conclusively satisfied the Settlement 
Officer of the existence of the custcm. 


It is in our opinion a mistake to treat 
these documents in the way in which the 
Courts below seem to treat them. We 
ought, in dealing with the question of the 
existence of custom, to begin with the 
last record. In this instance, the record wsb 
prepared in 1885. If it is proved that 
records of custom are set out in 
the earlier wajib-ularzes of 1860 and 
1833, that is corroborative evidence. It 
is not proper to start with the wajib-ul-arz 
of 1833 to consider whether it was 
possible that a custom could have grown 
up by that time and then to proceed to 
consider subsequent wajib-ul-arz. The 
proper starting point is the last waijb-uU 
arz. 

We have it therefore that there is a very 
strong presumption here in favour of the 
existence of custom and it remains to be 
seen what evidence was forthcoming by way 
of rebuttal. We disagree entirely with the 
view of the evidence relating to the history 
of the village which has been taken by the 
Court below. It seems to be clear on all 
hands that this was Sne of those numerous 
villages in which there was a superior 
proprietor and a number of inferior proprie¬ 
tors called birtyas. It would seem that in 
the earlier short term settlements which 
were made before the first regular settle¬ 
ment came to be made under the Regulation 
cf 1833, the revenue engagements were 
taken from the superior proprietor. A 
reference to the Gazetteer shows that in the 
earlier days of the British administration 
this was the policy of the Government. 
Later on however, that policy wasobanged 
and the practice sprang up of taking the 
revenue engagement from the inferior 
proprietor or birlya and providing for the 
rights of the superior proprietor by declar¬ 
ing that a certain amount of malikana shall 
bo payable to him. 

This is what has happened in the present 
case. It appears that in the year 1837 a 
certain petition was put in by a member 
of a family residing in this village. He re¬ 
presented that be himself and his co-sharers 
bad been birtyas in this village and had 
been in possession since the time of the 
Nawab Wazir of Oudb, that ft to say. sinoe 

befoie the year 1800. . 

Tbe object of this petition was to obtain 
the revenue engagement, the birtyas appa- 
rently desiring, that tbe settlement should 
be made with them and not as heretofore, 
with the superior proprietor. Thera ia 
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nothing whatever id this petition to indi¬ 
cate that it was impossible in any way 
that a custom of pre-emption should have 
grown up by that time or subsequently. 
It is not correct to say that if it is shown 
that certain property in the oourse of time 
becomes the exclusive property of an entire 
family any custom relating to pre-emption 
must necessarily lapse. The true doctrine 
is that if the custom of pre-emption exists 
. and if it so happens that the property to 
.whioh it relates eventually comes into the 
hands of a single individual proprietor the 
ouetom is there and then extinguished. 
That however is not the case here for, as 
we have pointed out, in the application 
whioh was made in the year 1837 the 
applicant stated that there were other 
people who were co-sharers with himself. 

On all hands therefore, it is dear that 
the very strong presumption in favour 
of the existence of custom whioh is to be 
based upon the wajibul-arz prepared in the 
year 1885 has not in any way been 
overturned by the evidence of the history of 
the village. The case to our mind is a per¬ 
fectly dear one, and as we have said, we 
must hold that the existence of the custom 
should on this evidenoe, have been held 
to be established. 

There remains the question of the consi¬ 
deration. It is stated in the sale-deed that 
the property was being sold for the sum of 
Bs. 2,999. The allegation of the plaintiff 
was that the true consideration was only 
Bs. 1,100. 


The Court of first instance found on th 
issue that the genuine consideration for tl 
sale was a sum of Rs. 1,647 only. 

When the plaintiff went in appeal tl 
question of consideration was raised agai 
but in view of the finding to whioh tl 
learned .Judge came regarding the existem 
of the oustom, be did not consider it neoe 
-flary to decide this issue. It will now 1 
mewssaryfor ue to remit an issue to tl 
warned District Judge asking him to fit 
the true consideration for the sale no 

fc -u b ! Pre ' ampfced - No further ev 
with d ° Dghfe t0 ha returned to i 

»*“ 'I? 0 delay aB Posable, and t* 

fearaia°?J h ® t aia ° f tha racei P 4 of 41 
Jearned Judge a finding w m be flowed 

*he parties to file objections. 

• Oast remitted. 
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Mukerji, j. 

Bisal Singh and others —Defendaafcs- 
Appellants 

v. 

Roshan Lul and another — Plainfciffs-Res- 
pondents. 

S. A. No. 1000 of 1922, decided on 2136 
January, 1921, from a decree of District 
Judge, Allahabad. 

Registration Act % S. 28^ Non-existence of any 
property within the jurisdicton ot the Sub-Regis¬ 
trar invalididates registration even in absence of 
fraud by mortgagee. 

Where it was admitted that the registered deed 
included a house whioh in laot never exiatod and 
whioh alone gave jurisdiction to the 8ub-Regiatrar 
to register it htld % that the registration was invalid 
though the mortgagee wa9 no party to the fraud 
committed on the law of registration and it was 
the mortgagor who was soley to be blamed in the 
matter. The mortgagee himself was indifferent as 
to the value or nature of the property. The pro¬ 
perty being non-existent within the jucdisdictiou 
of the Sub-Registrar he had no jurisdiction to 
register the deed. [P. 374, C. 2.] 

P. L. Bannerji —for Appellants. 

Kainuda Prosad —for Respondents. 

Mukerji, X:—The facts whioh have 
given rise to this appeal are these. Two 
persons Someshwar and Drigbijai executed 
the mortgage on whioh the suit out of 
whioh this appeal has arisen was brought. 
The deed was executed on the 4th of 
June, 1907. Someshwar is dead and the 
mortgagee Kandhai Lal, is also dead. 
Kandhai Lal s sons sued Someshw&r’s sons 
and Drigbijai for recovery of money on 
foot of the bond. The defences taken, 
inter alia % were that the deed bad not been 
properly attested and that it was not 
properly registered. The lower appellate 
Court found that the deed had been 
properly attested and as to the registration 
it found that the properties mortgaged 
included a house in village Ghauspur 
Khathola p erg ana Ohail whioh never in fact 
existed. It is common ground that it was 
owing to the inclusion of this house into 
the mortgage-deed that the Sub-Registrar of 
Chail alias Allahabad had the jurisdiction 
to register it. The learned District Judge 
also found or purported to find that the 
mortgagee was no .party to the fraud 
committed on the law of registration and 
. that it was the mortgagors who ware solely 
to blame in the matter. 
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Id this Court it has been urged that the 
deed was not properly attested, that the 
property which was found to be fictitious 
was never intended to be security for the 
money and that, it must be inferred there¬ 
fore that it was included simply for the 
sake of registration. Further, it is urged 
that, whatever the intention of the mort¬ 
gagee may have beeD, the law has been 
infringed and the registration cannot be 
held to be good. One more point was 
taken in the grounds of appeal, namely, 
ground No. 5. But it has not been pressed. 

As to the attestation it is clear the learned 
District Judge believed the marginal witness 
who swore that the executants signed 
the deed beforo him. The finding therefore 
of the Court below must be upheld. 

On the question of registration it appears 
to me that it is difficult to hold with the 
Court below that the mortgagee was an 
entirely iDnooent person in the matter. 
It being an admitted fact that, the property 
did Dot exist, it follows that the mort¬ 
gagee never had a look at the property in 
order to ascertain whether it should form 
an adequate security or it should form with 
the other properties mortgaged an adequate 
aeourity for the money he was going to 
advanoe. So far therefore as he himself 
was concerned be was indifferent as to the 
value or nature of the property. In this 
state of things the only legitimate inference 
to be drawn is that the property was 
inoluded for the purposes of registration and 
not for the purposes of seourity. It has 
been urged by the learned Counsel for the 
respondents that this is really going against 
the finding of fact by the lower appellate 
Court. But ; the so-called finding of the 
learned District Judge is really an inference 
to be drawn from the proved faots. There 
is no direct evidence referred to by the 
Court below that the mortgagee acted on 
a particular representation and what 
that representation was. The defendant 
Drigbijai Singh gave evidence to the effect 
that the mortgagee had requested that the 
property should be inoluded in the 
mortgage, but that evidence was disbelieved 
by both the Courts below. Tbo discarding of 
that evidence does not give the result 
that it was proved by any positive evidenoe 
that the mortgagee was unaware of 
the faot that the property did not eixist. 
As I have eaid, he was prefectly indifferent 
as to whether the property existed or not. 
If that was the case, the only objeot with 


which the property could have been inolu¬ 
ded was the obtaining of registration in 
the office of Sub-Registrar of Allahabad. 
It may be (but there is no evidence to 
prove it) that the mortgagors said that 
they had a property within the jurisdiction 
of Sub-Registrar of Allahabad and if that 
was included the registration could be 
effected at Allahabad and further it may ba¬ 
the case that the mortgagee aocepted those 
words and agreed that for the purposes of 
registration that property might be inoluded. 
This is the utmost view that may be 
surmised in favour of the mortgagee. But 
the question is, does it absolve him from 
hie responsibility in the matter ? 

It is conceded that if the mortgagee was 
aware of the fact that the property alleged 
to be in Chail did not exist, the registration 
would be void. Now, assuming that the 
mortgagee believed that the property really 
existed but he allowed it to be inoluded- 
with the other property in the deed, in 
order that the Sub-Registrar of Allahabad 
might have jurisdiction, the question 
would be whether the registration is valid. 
In my opinion the law on the point is very 
clearly stated iD seotion 28 of the Registra¬ 
tion Aot and it simply says that to give 
the Sub-Registrar jurisdiction the property 
inoluded in the deed or a part of it must be 
situated witbin the jurisdiction of that 
officer. No question of fraud by one party 
or tbe other enters into the language of the 
law. Tbe question of fraud may be pleaded 
only to stop a party from raising a plea, but 
tbe jurisdiction of a registering offioer can¬ 
not come into play simply beoause one of 
the parties to a transaction has been guilty 
of fraud. There was no property within 
tbe jurisdiction of tbe Sub-Registrar of 
Allahabad and in my opinion it follows- 
as dearly as possible that he had no juris¬ 
diction to register the deed. There is no 
oase law whioh deals direotly with the 
point. In every oase'that has been broughb 
to my notioe, tbe inference was that the 
mortgagee was more or less oulpable. Suoh 
an inference is really irresistible and the 
oase whioh I am asked to suppose is 
praotically impossible to aooept. I am 
however of opinion that assuming even 
that the mortgagee was absolutely innocent 
in the matter that faot would not give the- 
Sub-Registrar of Allahabad jurisdiction to 
register tbe deed. The result must follow 
namely that the deed is inoperative. It 
may be that the mortgagors have lai® 
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themselves open to proseoution or a suit 
for damages, but that is a different 
matter. 

The reault ie that tbe appeal succeeds. 
I set aaide tbe deorees of tbe Courts below 
and dismiss the euit of the plaintiffs 
respondents with coBts throughout. 

Appeal allowed. 
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Lindsay and Sulaiman, jj. 

Maulvi Sharif Ahmad Alvee —Appellant 

v. 

Muhmmad and another —Respondents 

S. A. No. 898 of 1922, decided on 30th 
November. 1923, from the deoree of Sub- 
Judge, Muzaffaruagar at Meerut, dated 
20th March, 1922. 

Words—Hisudaran ahikmi. 

Hissedarao ahikmi means oo-sbaron in the same 
khata, the kbata being a pmaller sub-division of a 
patti. (S A.L J. 69, Disa.) 

Nehal Chand —for Appellant. 

Oulzari Lai— for Respondents. 

Lindsay, J.:— This appeal raises a some¬ 
what diffioult question of interpretation in 
connection with tbe provisions of a certain 
wajib-ul-arz relating to pre-emption. 

Aooording to what is stated in the 
wajib-ul-are, on tbe oooasion of a transfer, 
the first right to take the property is given 
to a olass which is defined in the wajib-ul- 
arz as “ shurkayan ahikmi It is provided 
that in case the members of tbe first class 
deoline to aocept the offer of the property 
then the offer is to be made to the second 
olass of persons who are described as 

dtgar malikan thok o mahal he ”. A great 
deal of controversy has arisen regarding 
the meaning to be attaobed to tbe words 

shurkayan ahikmi We have been 
referred to a decision of a Benoh of 
this Court in Abdul Shakur v. Mundal (1). 
Lq that case it was sought to attribute 
«o the expression " hissedaran shikmi “ 
a meaning derived from blood relationsh 
in other words the suggestion was 

,3 W ? n •*»*»»» were people who 
issued from the same " shikam "; t. 

is so say the expression was need 

*issz&r*** 

This interpre tation was dbfinitely rejeol 

■ ! ’ ‘ • 

(I) (1901) 13 AH, 860. - 


by both Judges in that case and on the 
interpretation of the wajib-ul-arz in that 
case it was held that "hissedaran ahikmi" I 
meant in that particular case co-sharers 
in the 9ame khata, tbe khata being a 
smaller sub-division of a patti. A patti is 
in the ordinary acceptance of the term a 
smaller division than the thok. 

On the other hand it was decided by 
another Benoh of this Court in the oase 
(Bahai Singh v. Mubarak-un-nissa (2) that 
the words “ shikmi shurkayan " is intended 
to denote relatives by blood aod oot co¬ 
sharers in any sub division of a mahal. 
We have, therefore, divergence of opinion 
regarding the matter now before us and it 
i9 open to us to take our own course. Tbe 
interpretation put on this expression in the 
case in 5 A.L.J. 2 does not oommend 
itself to us. 

We cannot agree that in any circum¬ 
stances tbe expression "shikmi shurkayan" 
was ever intended to apply to persons who 
are oonneoted by blood relation. 

We agree with tbe view which was taken 
in the earlier case and we therefore, hold 
that in the present case the words " shur¬ 
kayan shikmi " should be interpreted in a 
similar sense. 

It is indeed true that the language of 
the wajib-ul-arz with which we are now 
dealing is not identical with tbe language of 
the document whioh was before the earlier 
Bench but having regard to all the 
oiroumstanoes it seems to us that tbe only 
meaning of whioh the expression is 
susceptible here is tbe meaning whioh was 
given to it in tbe judgment of Sir Arthur 
Straohey and Mr. Justice Banerji. 

If we look at tbe language of the 
wajib-ul-arz itself this construction appears 
to be tbe only reasonable one. 

We have already stated that the second 
olass of pre-emptors consists of "other 
proprietors of the thok and mahal ", 

„ 11 follows from the use of tbe word 
digar " in the second category that tho 
persons who are described in the first olass 
as shurkayan shikmi" must also be 
proprietors of the thok (malikan thok). 

How then are we to distinguish between 
the proprietors of a thok who are Bpeoified 
in the Beeond division ? There must obvi¬ 
ously be some basis of classification, and 
in out opinion that basis is to be found in 
the word " shikmi ", And interpreting that 


(9) (1908) 80 All. IT. 
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expression it seems to us that the only 
reasonable meaning which it can bear is 
that, the persons who are described as 
'shurkayan shikmi" are persons who, being 
proprietors in the thok, are brought into a 
oloser relationship than proprietors of the 
thok by being inoluded in a sub-division of 
the thok as in this instance, a khata. The 
principle of deoision which was adopted in 
the earlier of the two reported oases applies 
here. We quote the following from the 
judgment of the learned Chief Justice in 
that oase (see 23 All. 262) :— 

“The primary idea as Mr. Justice 
“ Banorji ha3 said, is inclusion ; that is to 
" say, the hissedaran shikmi must in some 
“ way or other be oonneoted with the 
“ vendor by reference to inclusion in some- 
‘ thing which contains them both, such as, 
" in tho case before us. in thi3 khata in 
“ which the shares of both are included”. 

Applying this interpretation to the 
rvajib ul-arz now before us, we must hold 
that the deoision of the Court below is 
erroneous. The facts are these:—The sale 
sought to be pre-empted was made on the 
2nd January, 1920, and looking at the 
sale-deed it appears that two items of 
property were sold, namely, items out of two 
dislinot khewats or sub-divisions of the thok, 
namely, Nos. 265 and 269. 

It is proved beyond all dispute that the 
plaintiff in this case and the vendor are 
co-sharers in one of these khewats, namely, 
No. 269. 

At the time this transfer was made the 
purchaser was a stranger to the village but 
subsequently he aoquired by a gift a share 
in thok Ansarayan in khewat No. 323. 

It may be mentioned that khewats Nos. 
265 and 269 are also in thok Ansarayan. 

This property which the vendee has 
acquired has undoubtedly constituted him 
one of the proprietors of the thok, and 
unless the plaintiff has got a superior right 
the suit must fail. 

For the reasons given we think that the 
plaintiff must be deemed to have a superior 
right with respeot to the item of property 
comprised in khewat No. 269. The reason 
is that both the plaintiff and the vendor 
are linked more oloaely together by their 
beiDg inoluded in one khewat or khata. 
In our view of the case therefore the 
correot decision should be that the plaintiff 
U entitled to have his claim decreed 
regarding the item of property sold in 
kheioat No. 269. 


As regards the item comprised in khewat 
No. 265 he is in no better position than the 
vendee and the suit regarding that item 
should be dismissed. 

The result is that the oase must be sent 
back to the lower appellate Court for 
deoision of the suit on this basis. The 
Court will now proceed to decide the other 
questions outstanding between the parties. 
Costs will abide the event. 

Case remanded. 
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Walsh and Ryves, jj. 

Kanhaiya— Applicant 

v. 

Kanhaiya Lai —Opposite Party. 

Civ. Rev. No. 49 of 1923, decided on 
12th February. 1924, from the Order of 
Distriot Judge, Cawnpore. 

Appeal—Conditional or provisional order. 

Ad order which is either conditional or provi¬ 
sional and does not result in a fiaal decree is not 
appealable. [P. 377, C. 2.] 

Civ. Pro . Code, S . HI—Doe s not apply lo 
Succession Certificate A :t except so far as Ss. 19 
and 20 make it applicable . 

t 

Civ. Pro. Code does not apply to proceedings 
under Succession Certificate Aot which is not 
analogous to Guardians and Wards Aot or Bengal 
TeDanoy Aot to which the Civ. Pro. Code has been 
held to apply. Therefore 8. 141 does not apply 
except in so far as it is expressly introduced by 
8. 19 (3) and as a corollary by 8# 26 (3) of the Suc¬ 
cession Certificate Aot. A Succession Ceriifioate 
Court has no jurisdiction to appoint a Receiver. 
[P. 378, C. L] 

K. N. Katju and I. B. Bannerji—tor 
Applicant. 

P. L. Banner)i —for Opposite party. 

Walsh, J.This is a very pretty 
legislative knot. A dispute has arisen 
between two alleged members of a family 
over an apparently substantial estate left by 
Mo. Basanti the widow of Bansidhar 
deceased. Some portion of the property 
oonsists of uncolleoted rents, that is to say, 
arrears of rent, and also of rents aooruiog 
due from the oooupiers of various tenancies 
held under the deoeased. Mt. Basanti 
made a will, whiob, if it is a valid will, oan, 
on proper proceedings being takeD, he 
admitted to probate. The present applio&iit, 
in September 1922, applied for a succession 
oertifioate under the Succession Certificate 
Aot, olaiming to be the legal representative 
of the deoeased lady, and that he was desi¬ 
rous of collecting the rent from the tenants. 


jggi ^Uahabad 


KANHAIYA U. KANHAIYA LAL (Walsh, J.) 



ff bo would be protected in paying their 
rents to him in the event of bis obtaining 
a succession certificate from the Court. 
Nor oould he obtain a decree in aoy suit 
against the tenants for rent due to the 
deceased’s estate without producing a 
succession certificate in the trial Court. 
Unfortunately, as is too often the case, this 
comparatively simple piece of machinery 
for obtaining the necessary certificate in a 
kiod of summary way, for whioh purpose 
the Succession Certificate Act of 1889 was 
elaborately devised, hung fire, and owing, 
either possibly to the Court below having 
more work to do than it could get through, 
or to its failure to recognise the urgency of 
summary applications of this kind, the 
month of February. 1923, arrived, five 
months having elapsed during which no¬ 
thing whatever was done. One can under¬ 
stand the applicant after such delay looking 
round to see how best he could secure that 
whioh he really wanted. He complains in 
the application, with whioh we now 
have to deal, that these rent9, or some 
of them, are being improperly withheld 
and are becoming time barred, or in 
danger of beooming time barred. It is a 
faot that the provisions of the law enable 
a person in such a position to protect 
bimself if he is properly advised. The 
applicant oould have brought suits within 
the period allowed by limitation against ail 
the debtors, and oould have either asked 
the Oourb to postpone granting deorees, if 
he was entitled to deorees, until he had 
obtained the necessary certificate or applied 
to the certificate Court, as an urgent matter, 
to expedite the proceedings whioh had been 
already pending, as wo have said, five 
months. Unfortunately he seems to have 
been badly advised, or at any rate advised 
(q take the novel procedure whioh has been 
accepted by the lower Court, and we have 
tp. deal with the matter as it stands. On 
$he 23*3 of February, 1923, he applied for 
ftp appointment of a Reoeiver to the Court 
'in. which the succession certificate matter 
WM still pending. He made that applioa- 
twfl against the objector who was objecting 
tfl his obtaining a suppesaion certificate, 
•Ad PVty filed ^ statement containing 
their vipwa of the «n®rits, and a perusal of 
we dwmentp shows that the real dis- 
pnte hempen these two persona es to 
•^bo WW to qoUgot, the rent. the 
ob^cjed to the pbjeqtor being 
WW tg oollflpt xqnfc finlegg hjj g^ye 



adequate seourity, he being a person in a 
Native State, and generally according to 
the applicant’s allegation, not to be trusted 
and impeonuious. On that footing the 
applicant was desirous to have the appoint¬ 
ment of a Receiver, and the Court has 
aoceded to that view of the matter, and 
without actually appointing a Reoeiver has 
given the objector the option of giving 
seourity. Nobody oau doubt that if the 
application had been made in a pending 
suit, it was a reasonable application to 
make, and that od the merits it was both 
plausible and attractive. But we have to 
deoide whether it was an application which 
the Court below had any right to entertain 
at all. The matter being novel and 
difficult, the objeotor has brought in 
before this Court both by way of appeal 
and by way of revision. With regard 
to the right of appeal, it seems to 
be established by a course of deci¬ 
sions in this Court that there is no suoh 
right where the order of the Court below is 
either conditional or provisional, end does 
not eventuate in a final order. The sub¬ 
stantial matter therefore whioh we have to 
deoide is whether we have jurisdiction to 
entertain the revision whioh challenges the 
jurisdiction of the lower Court to entertain 
this application. Taking for convenience 
sake the latter consideration first, it is * 
argued by Mr. Pearey Lai Banerji in 
defenoe of the order, that Order 40, rule 1 
of the Code of Civil Procedure whioh con¬ 
tains the whole of the law in India with 
reference to the appointment of Receivers, 
is not now under the Code of 1908, what¬ 
ever it was before, oonfined only to oases 
in which a suit is pending. He cites 
in justification of that view the oase 
of Rat Jamnabhai, wife of Liladhar 
Khetsey (1), in whioh it was held that 
a Reoeiver might be appointed in an 
application made under section 12 of 
the Guardians and Ward Act. Saotion 12 
of the Guardians and Wards Aot enables 
the Court under that Aot to make orders 
for the proteotiou of the property, and 
seotioo 141 of the Code of Civil Procedure 
applies the provisions of the Code gener¬ 
ally to all proceedings io any Court of 
oivil jurisdiction, so far as they can be 
made applicable. A similar view has beep 
t%ken iu the case of 4*a4aii Ohowdhwry v. 
Ijafvmtd Bossain Ohowdhury (8), with 

(1) IS Bom. L.B. 46V. 

( 3 ) (,$ 16 ) AS Gal. 9 & 5 . 
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regard to an application under section 93 
of the Bengal Tenanoy Act. These cases, 
however, do not oover the whole ground. It 
is necessary to consider the scope of the 
Succession Certificate Act in order to see 
whether the general provisions of the 
Civil Piooedure Code can be worked or 
introduced into the machinery under the 
Succession Certificate Act. or in other 
words, whether section 141 of the Code of 
Civil Procedure oan be made applicable. 
The 8uooes3ion Certificate 'Act is a 
provision within a very email compass 
enacted for a specific purpose. The 
title describes it as " an act to facili¬ 
tate the collection to debts on suc¬ 
cessions. and afford protection to parties 
paying debts to the representatives of 
deceased persons." Seotion 1 (4) provides 
that a sertifioate is Dot to be granted in 
respect of any debt in which a right can be 
established by probate under two Acts 
specifically mentioned. It so happens 
that neither of these cases apply to the 
will of Mt. Basanti, which is a will 
governed by the Probate and Administra¬ 
tion Aot, but undoubtedly Letters of 
Administration with a copy of the will 
annexed could be obtained of her will 
within the meaning of the latter part of 
section 1 (4). It is. therefore, doubtful 
whether it is a case in whioh the Court had 
any right to grant a certificate at all. The 
procedure appears to us to be very carefully 
prescribed aod restricted. Where assistance 
from the Code is required, it is introduced 
by an express enactment, for example, in 
section 6 governing the verification of the 
application. The provision for servioe and 
30 on is contained in section 7, and there 
is no further reference to the Code except in 
section 19 t3), which applies to section 141 
(old section 647) only so far as it relates to 
the provisions for reference and review 
contained in old obapters 46 and 47 of the 
Code. We, therefore, come to the conclusion 
that we cannot treat this Act as analogous 
to the other Acts, like the Guardians and 
Wards Act and the Bengal Tenancy Aot, 
to which the general provisions of the 
Civil Procedure Code, have been held to 
apply, and that we are unable to see that 
seotion 141 can be made applicable to the 
Succession Certificate Aot except in so far 
as it is expreesly introduced by seotion 19 
(3) and also as corollary by seotion 26 (3). 

The result is that in our view it is not 
competent for a Court sitting as a Suooes- 
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sion Certificate Court, working the provi- 
sions of the Succession Certificate Aot 
to entertain an application for the appoint’ 
meutof a Receiver, and that in doing so 
the Court below acted without jurisdiction. 

Mr. Pearey Lai Banerji, however, as a 
last resort contended that if this was so 
the logical result was that none of the 
provisions of the Code of Civil Procedure 
would be applicable at all, including 
section 115, known a9 the revision section, 
and that, therefore, we are prohibited by 
our own interpretation of the Sucoes- 
sioD Certificate Act from applying the 
machinery provided in section 115. The 
answer to this ingenious sugeestion is in 
our opinion as follows We hold that the 
general provisions of the Code of Oivit 
Procedure do not apply to the Court below 
sitting as a Court administering the Suc¬ 
cession Certificate Aot. But iD our opinion 
they do apply to the High Court sitting as 
such which is vested with jurisdiction to 
send for the record in any case decided by 
an inferior Court, aod if it has acted 
without jurisdiction, to set aside its order, 
finally Mr. Pearey Lai Banerji, contended 
that there was no deoision, although 
the Court granted in substance what 
he asked. We do not think it is neces¬ 
sary to go so far as to examine the 
ultimate deoision cf the lower Court in 
these proceedings. The difficulty arose at 
an earlier stape. The Court had no business 
to entertain this application at all. It ought 
to have thrown it out on the ground of 
absence of jurisdiction. It could not have 
entertained it without first deciding that it 
had jurisdiction to do so It has so decided 
and in our view it has decided wrongly and 
therefore has exercised a jurisdiction whioh 
did not belong to it. On these grounds the 
revision must be allowed and the order 
quashed. Under the circumstances both 
parties will pay their own costs. Let the 
record be sent back to the lower Court with 
a copy of this judgment and a direction to 
such Court to proceed without delay to 
dispose of the application for a succession 
certificate. We are now in the year 1924 
and this application which was started in 
September, 1922, is still pending. We would 
impress upon the lower Court and all lower 
Courts the importance of dealing with 
summary and urgent matters as expedi¬ 
tiously as possible. These oontinual delays, 
particularly in what may be o&Ued 
interlocutory machinery, are largely 
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TMPonaibla for tbe complaints which are 
made about the general delay of litigation 
in this province. 

The appeal of course will be formally 
dismissed with costa including in this Court 
fees on the higher scale. 

Appeal dismissed. 

Revision allowed. 
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SCLAIMAN AND RYVES, JJ. 

Mahabtr Prosad Misir— Deoree-holder- 
Appellanb 


V. 


Amla Prasad Rat and of/icrs—Judgment- 
debtors - Respondents. 


Er. S. A. No. 718 of 1923. decided on 
8th February, 1924, from the decree of 
Second Additional Judge of Gorakbpore. 

Hindu Law—Joint family—Family business— 
Manager can contract debts for 6u$iw*ss which is 
not anetsfrat tatf which is for the benefit of the 
family. 


There is no difference between an ancestral and 
a iion-ancestral business. Tho ordinary presump¬ 
tion is that money required (or carrying on (amily 
business is for family necessity and that the busi¬ 
ness is carried with the consent and acquiescence 
of all the members of the family. Creditor there¬ 
fore need not prove legal necessity or family bene¬ 
fit (or eaoh advance. The manager has the 
power to oontraot debts for the purpose of tbe 
family busineea. i3i All. 135, Dist ; 6 C W.N. 439. 
EtpL and Dist.). [P. 380. 0. 1]. 


N. P. Asthana —for Appellant. 


Sankar Saran —for Respondents. 


Sula im a n , J.:—This is an appeal by a 
deorce holder arising out of certain exeoution 
proceedings. In 1907 the objectors' father 
Bam Piaro Rai executed a mortgage-deed 
in favour of the deoree-holder for a sum of 
R 3 .1,499. A suit was brought on the basis 
of this deed and a preliminary deoree was 
passed on the 23rd of August, 1918. This 
was made absolute on the 27th of Maroh, 
1919. While an application for execution 
of this final decree was ponding Ram Piare 
Bai, the mortgagor, died on the 2nd of 
May, 1919, His sons were brought on the 
record as his representatives and they raised 
Hie objection that the debt incurred by Ram 
Piare Rai had not been inourred for any 
family necessity and was not binding on 
ibom. Parties - adduced evidence on the 
question raisedr and the Court of first 

‘ n8 , 7 n L 08 ,°* Qia to ‘ha conclusion that the 
debt bad been eontraoted in oonnaotion 


with the business for the purchase and sale 
of elephants, which Ram Piare Rai had 
been conducting. Tbe learned Subordinate 
Judge was fully satisfied that " the money 
was borrowed for the elephant business 
which Ram Piare Rai did for the family 
benefit and not for the sake of bis hobby.” 
The objections were accordingly disallowed 
by him. On appeal by the judgment- 
debtors the lower appellate Court has 
allowed the objections. On the question 
of fact raised, it came to the conclusion that 
a business for the purchase and sale of 
elephants had been started by tbe objectors' 
father some 7 or 8 years before the 
mortgage in question, and that it was in 
connection with that business that the 
father borrowed tbe money. It wa6 
distinctly of opinion that the family must 
have benefited from any resultant profits 
out of tbe elephant trade assuming that 
there was any suoh profits. It, however, 
held that the business not having been an 
anoient family business or ancestral 
business the debt inourred by the agenb 
would not be binding on the other members 
of the family. 

Tbe decree bolder has come up in appeal 
aud the finding of the lower appellate Court 
on the question of law raised is challenged. 
The learned Additional District Judge has 
drawn a distinction between a simple debt 
and a mortgage-debt and has expressed the 
view that if it bad been a case of a simple 
debt it would have been binding. 

Tbe point which we have to consider is 
whether the amount borrowed by the 
manager of a Hindu family in connection 
with a family business is anoh as is binding 
on the other members of the family. The. 
deoree-holder is not seeking to enforce the 
debt agaiDst the sons on the ground of any 
pious obligation of theirs. It is well under¬ 
stood that the manager of a Hindu family 
has power to oontraot debts for the 
purposes of a family business and this power 
is well reoognised. Ib is not neoessary 
that such business should necessarily be an 
ancestral one. So long as it is not a separate 
business o( the manager himself and ib is a 
family business oarried on for the benefit 
of the family, the debts inourred for oarrying. 
ib on would be binding on the whole family 
and ib is by no means inonmbenb on tho - 
creditor to prove that tbe familyaabually 
benefited out of that transaction. Od prin- ; 
oiple it would make no differenoe whether ; 
ib is or ib is nob an anoestral business. The ij 
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ordinary presumption would be that the 
money required for the carrying on of the 
business is required for a family necessity 
and the business is carried on with the 
consent and acquiescence of all the mem¬ 
bers of the family. If the creditors were 
oalled upon to prove legal necessity or 
family benefit for eaoh such advanoe it 
would practically be impossible for a 
Hindu family to carry on any business, 
as no one would ever give it credit. 

We are fortified in this view by the 
observations contained in a number of 
oases to which we may briefly refer. 

In the case of Johurra Bibee v. Sreegopal 
Misser (1) at page 475 the view taken in 
the case of Ramlal Thakursidas v. Lakmi- 
chand (2) wa9 quoted with approval, that 
persons oarrying on a family business in 
the profits of which all the members of the 
family would participate must have author¬ 
ity to pledge the joint family property and 
oredit for the ordinary purposes of the 
business, and therefore that debts honestly 
incurred in carrying ou such business must 
override the rights of all members of the 
joint family in property acquired with 
funds derived from the joint business. In 
other words it seems to me that those who 
claim to participate in the benefits must 
also be subjeot to the liabilities of the joint 
business ". 

This case was approved of by a Benoh of 
the same Court in the oase of Bemola Dossee 
v. Mohun Dossee f3) which was also a 
oase of a family business and not necessarily 
an ancestral business. Though it was a 
case under the Diabhaga Law it was pointed 
out that ‘ adult members of an undivided 
Hindu family who have an interest in a 
family business oarried on by the managing 
members of the family and who are 
maintained out of the profits of such 
business must, in the absenoe of evidence, 
be taken to possess the knowledge that the 
business might require fioanoing and to 
have consented to auoh fioanoing. Where, 
therefore, a managing member of such a 
family in oarrying on the family business 
obtains an advanoe necessary for the 
purpose of the business by pledging tbe 
joint family property, the mortgage is 
binding on all tbe members of the 
partnership ". 

The same principle was laid down in the 


case of Sakrabhai v. Maqanlal (4) whioh 
however was a case where a Hindu widow 
bad contracted debts on the oredit of the 
assets of tbe business to whioh aha had 
succeeded as the heiress of her deceased 
husband. 

In the case of Ragunathji Tarachand 
v. The Bank of Bombay (5) it was remarked 
that “ in connection with the legal position 
of an ancestral firm in its dealings with the 
outside world of oommeroe, the test to 
be applied in such oases is rather the 
apparent authority of the manager than the 
actual necessity of the family. And that 
is a perfectly reasonable position, for while 
there is no absolute necessity for the family 
to trade at all, when once the family trade 
is admitted, all usual aots done in the 
normal course of carrying it on may be 
considered necessary to the trade. If this 
reason is right then one pisses on from the 
ordinary Hindu Law as to a manager’s 
power of alienation to the law of partner¬ 
ship 

The case of the Oudh Court reported as 
Baba Din v. Bansraj (6) is clearly in point. 
The learced Additional Judicial Commis¬ 
sioner following the Bombay case of 
Raghunathji Tarchand v. The Bank of 
Bombay (5) held th91" where a joint Hindu 
family carries on a business or profession 
and maintains itself by means of it, the 
member who manages it for the family 
has an implied authority to oontraot debts for 
its purposes, and tbe oreditor is not bound 
to enquire into tbe finanoes of the business, 
as long as that business forms the purpose 
of the debts, in order to bind the whole 
family thereby, because the power to 
contraot debts is incidental to the carrying 
on of the business, from whioh tbe family 
derives its means of subsistence and 
support ". There too the business was not 
an ancestral or an ancient business but had 
been started only 9 or 10 years prior to the 
debt. 

The learned Vakil for the respondents 
has strongly relied on two oases. The first 
oue is the oase of D. McLaren Morrison 
v. S. Verschoyle (7). That oase however on 
the faot9 is clearly distinguishable. At 
page 437 it was remarked that " Bepin 
made use of the name of the firm for his 
own purpose after the year 189 7, but the 

(4) (1901 26 Bom. 206. 

(6) (1910) 94 Bom. 72. 

(6) (1916) 18 O O. 84. 

(7) (1901-1902) 6 O.W.N 429. 


(1) (1876) 1 Gal. 470. 

(2) 1 B.H.O. App. 61. 

(8) (I860) 6 Oal. 792. 
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business as a business undoubtedly was 
determined when the mill ceased to 
work and from that time forward there 
was no necessity to borrow money 
for the purchase of castor seed in con¬ 
nection with the mill Again at page 458 
it was clearly pointed out that this busi¬ 
ness was not the ancestral business but an 
entirely new business and the advances 
made by the plaintiffs to Bepin were not 
made in the course of the ordinary transac¬ 
tions of the ancestral business and were 
not made for the benefit of the joint family 

at all. . 

In the same way the oase of Ganpal Rai 
v. Munni Lai (8) is distinguishable. The 
learned Judges in that case disagreed with 
the trial Court and held that the debts 
for the payment of which the mortgage- 
deed had been executed were gambling 
debts and could not therefore be regarded 
as debts contracted by the mortgagor in 
his capacity of a manager of a firm 
or family in the oourse of the ordinary 
business of the firm or family. All that 
was held was that there was no presumption 
that a debt contracted by the manager of 
a Hindu family or firm was contracted 
for the benefit of the family or firm. 
On the faots found in that case there can 
be no doubt that the sons were not bound 
by that debt. 

On the findings arrived at by the learned 
Additional District Judge there oan be no 
doubt that this amount had been borrowed 
by the father in order to carry on the family 
trade of purobase and sale of elephants, 
that this was not an isolated transaction 
but was in oonneotion with the business 
whioh had been going on for some 7 
or 8 years prior to the transaction and that 
this was the business from which the other 
members of the family were likely to benefit 
if there were any profits. On these findings 
we are of opinion that the mortgagors 
oannot escape their liability. 

The result therefore is that this appeal is 
allowed, the deoree of the Court below is set 
aside and that of the Court of first instance 
restored with costs including in this Court 
fees on the higher scale. 

Appeal allowed. 


(8) (1919) 34 All. 186. 
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King-Emperor —Appellant 

v. 

Banarsi— Acoused. 

Cr. App. No. 1040 of 1923, deoided on 
19th December, 1923, from the order of 
Magistrate, 1st Class, Allahabad, dated 31st 
August, 1923. 

(a) Evidence Act, S. 132—Compelled, meaning 
of. 

Compulsion under that section is a question of 
fact. It by no means follows that the witness is 
compelled to answer every question put by Counsel. 
CP. 383. C. 1]. 

(b) U.P. Excise Act, 8. 71. 

Transfer of key of a locked box to a friendly 
oo occupant does not divest the owoer of bis 
possession. [P. 384,0.1,] 

The Government Advocate —for Crown. 

Kumuda Rrasad —for Respondent. 

Walsh, J. This is an appeal by 
Government against an order of acquittal 
by a first class Magistrate, dated the 31st of 
August, 1923. The wbcle oase turns upon 
the question of unlawful possession of some 
oocaine found in a certain house in the oity 
of Allahabad. There has been a previous 
proseoution and an acquittal. One Bishun, 
together with his sister Musammat Kishun 
Piari, and Ganesh, who is believed to be 
bis maternal uncle, were charged with the 
wrongful possession of this cocaine. In 
that oase the present defendant one 
Benarei, who is said to be 60 years ol age 
and is also believed to be related to Bishun 
although he strenuously denies it, gave 
evidence for the defenoe, and his statement 
on that ocoasion has been need against him 
in this oase. In the order of aoqnittal, the 
Magistrate who tried the previous case 
direoted that proceedings against Banarsi 
Bhould be instituted. It was natural there¬ 
fore, and right, that the oase shonld be 
heard and disposed of by another Magis¬ 
trate. In onr view the appeal must suooeed 
on the ground that the faots proved against 
the defendant are particularly oonolusive, 
and that the Magistrate unfortunately 
instead of taking a broad common sense 
view of the faots, whioh oould not be ex¬ 
plained except upon the hypothesis of guilt, 
has out up the oase into small pieoes whioh 
be has disposed of one by one by a series 
of teobnioul fallacies. 

The matter is perfeotly simple. In this 
bouse No. 70, Sarai Mir Khan in the oity 
of Allahabad resides from time to time a 


382 


king-emperor t>. banarsi (Walsh, J.) 1924 Allahabad 


varied assortment of individuals whose 
relationship to one another whether 
by blood or by matrimony or by con¬ 
tract of tenancy or otherwise, seems to 
be wrapped in some obscurity. A 
prominent person known in connection 
with this collection of people who 
frequent this house is the person Bishun 
who was acquitted. He is said to be 
a junior member of the family and the 
men who handles the wealth, and the 
evidence in this case of one of the occu¬ 
pants of the house is that Bishun was well- 
to-do. The City Excise Authorities had 
reason to suspect that the money was not 
unconnected with illicit traffic in cooaine 
and that the house No. 70 belonged to 
Bishun. As the Inspector very fairly said 
in this case when Banarsi was on trial, 
evertbing pointed to the house being in the 
possession of Bishun. A raid was made 
upon the house and the result of the 
search was that in one room cocaine 
was found in a coat hanging up on a 
peg on the wall, and in another room 
was found a looked wooden box which in 
addition to containing other thinks con¬ 
tained a small tin box in which cooaine was 
also discovered. There were a pair of 
8cale3 also in the room and an empty 
phial, both of whioh articles, innocent in 
themselves, might have had no connection 
with cooaine. But on the other hand there 
re no evidence of any legitimate trade 
going on, or of the existence of any 
material with reference to whioh either a 
phial or scales would be useful except this 
cocaine, and as this was a house in the 
crowded part of a crowded city, the 
reasonable presumption is that traffic 
in cocaine, that is to say in selling 
cooaine in small quantities, as we say by 
retail, was going on in that place to persons 
who wanted it in small quantities That 
is to say the indications are in favour not of 
a store for safe keeping and removal to some 
other place on a large scale, but rather in 
favour of a small trade going on with 
retail customers. We attach great import¬ 
ance to that feature of the case, because 
to enable it to be done secretly and to evade 
any possible search, it would be neoessary 
to have the stuff well hidden and yet in an 
accessible place. It has this further bearing 
upon the case that it follows that if that 
inference is correot, it was impossible for a 
trade of that kind to be going on from day 
to day without the knowledge of the 


occupants who had access to the room 
where the cocaine was discovered. It also 
follows that mere temporary absence for 
three or four days from the premises would 
by no means afford an answer, which it 
might otherwise do in the case of cocaine 
suddenly introduced into the building of a 
person charged with guilty possession. 

The present accused gave evidence on the 
charge against Bishan. The learned Magis¬ 
trate excluded that sworn statement of 
Banarsi’s altogether as inadmissible, and 
he has made a terrible mess of the 
sections applicable. Tne evidence was not 
tendered as a confession or as an admission 
of guilt, but &9 a statement of fact by the 
accused himself amounting to an admission 
of a very relevant fact connected with the 
discovery, of the cocaine, namely, the occu¬ 
pation of the house and the possession of a 
locked box. The evidence was properly 
proved by bringing the previous statement 
on the reoord of this oase, and also by the 
direct testimony of the Inspector, and the 
Magistrate entirely misunderstands both 
the purpose for which it was tendered, and 
the plain meaning of section 21 of the 
Evidence Aot which made it admissible. 

It is necessary to pause here to deal 
with an ingenious argument now raised for 
the first time by Banarsi 6 Counsel, namely 
that- under section 132, the answers whioh 
Banarsi gave when he was examined in 
Bishun's case being such as be was not 
excused from giving, were answers whioh 
he was compelled to give, and therefore they 
oould not he proved against him in a 
criminal proceeding. That argamenl 
undoubtedly raises a serious question. 
The proviso in this instance, as in most 
other cases, really depends upon the right 
meaningto begivento theword "oompelled”. 
It has been held that the word 'oompelled " 
involves the necessity of a formal objection 
to giving the answer, and an order made at 
the time to the witness compelling him to 
answer. We are of opinion that that is too 
narrow an interpretation. The matter has 
been recently discussed in two or three 
cases, particularly by a member of this 
Court in the oase of Emperor v. Ganga 
Sahai 1 1), in which the judgment quotes 
with approval a sentence from Mr. Justioe 
Piggott’s judgment in the case of Kalin v. 
Sital (2) and we are of opinion that the 


(1) (1920) 12 All. 267. 

(2) (1910) 40 All. 271. 
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interpretation put upon the word com¬ 
pelled ” in the former case is right and ought 
to be followed. Subsequently Mr. Justice 
Judball in the case of Emperor v. Ohatur 
Singh (3) following the case of Emperor v. 
Ganga Sihai (1) and Mr. Justice Piggott's 
aiotum in the case of Kallu v. Sital (2) held 
that it was impossible to deny that in the 
case of ordinary laymen unacquainted with 
the technical terms of this section, they were 
compelled to answer on oath questions put 
either bythe Court or by the counsel,especi¬ 
ally when the question is relevant to the 
case. Mr. Jastioe Tadball's view was that a 
common sense meaning should be given to 
the word " compelled ”. In our view this 
really means that compulsion under that 
section is a question of fact. It by no 
means follows that the witness is compell¬ 
ed to answer every question put by 
counsel, and Mr. Justice Tudball did not 
say so. But he may, of course, be compell¬ 
ed in particular oases to answer questions 
put by counsel, and in suoh oases the 
seotion is clearly applicable. We oan only 
Bay that there is no evidence of any 
compulsion in this case at all. It is high¬ 
ly unlikely that Banarsi acted under any 
compulsion. The point was not taken 
until it was too late, but the probability 
ie that whether Banarsi is the unole, or 
whether he is not, he was a voluntary if 
not enthusiastic witness making statements 
whioh he thought, as they did, would 
satisfy the Court of Bishun's innooenoe. 
We are of opinion, therefore, that this state¬ 
ment is uot excluded by seotion 132. 
What he says does not come to very much. 
Its importance is that it oannot be contro¬ 
verted. He said that the looked box was his, 
and he repeated the statement at this trial. 
He also said, whioh is even more important, 
that the house was in his occupation. 
That statement is also confirmed by the 
statement of Ganesh, who was an oooupanb 
of the house, and who was aoquitted in the 
previous case. He gets out of the in¬ 
ference whioh would be otherwise drawn 
against a man in whose looked box oooaine 
is found, or in whose ooat there are paokets 
o oooaine, by alleging that the ooat bebugs 
*> hu son, and that the tin box in whioh 
oooaine aotually was seoreted, although 
found m the looked box of the aooused, 
was not infant his. Both these statements 
are very likely tm e. but they really do not 

(9) (1991) 43 All, 93, | 


carry the matter any further tbau the faot 
admitted by himself. He was away at the 
time and therefore not in physical posses¬ 
sion either of the coat or of the looked box, 
but it is unlikely that, if he went away for 
four days, he did not leave the key of the 
looked box in the possession of somebody 
else so that access could be obtained to 
it. But the ooat is said to beloog to his 
sou Kandhai, aod unfortunately Kandbai 
was not so anxious, as Banarsi had been in 
the previous charge, to tell the Court bis 
view of the possession of the ooat and the 
cocaine that was found bhereiu. Nor has 
Banarsi attempted to give any explanation, 
or to call any evidence to explain, bow it 
was that in his unfortunate absenoa in 
Benares daring these four days, people 
living in this bouse in apparent harmony, 
friendship, and to some extent at any rate 
close blood relationship with him, should 
have planted upon him by means of putting 
into his looked box a tin box containing 
cocaine, or in other words damning evidence 
of traffio in this illicit substanoe. Nor has 
he attempted to call any evidence to explain 
how and why any one did the same thing 
with the son’s ooat. It is not improbable 
that the persons in the houafe at the time 
of the arrival of the search party seized 
upon the ooat poaket as the most conve¬ 
nient place for rapidly disposing of the 
substanoe whioh they had then in a 
saleable form. 

It is beoause of the very difficulty whioh 
arises in a oase of this kind, where yon 
have a body of persons, most of whom are 
related to odo another, living jointly, and 
jointly living on the big profits whioh are 
made out of this substanoe, that the Legis¬ 
lature ha9 enacted the provisions whioh 
are relied upon by the prosecution in this 
oase. It is only natural that in a oase of 
this kind, whenever a oharge is made, 
efforts should be made by other members 
of the joint oonoern to prove that the 
person charged is the one person in the 
whole oonoern who had nothing whatever 
to do with it. There is always danger in 
doing so as Banarsi has norf discovered 
in his own oase. But that his own state¬ 
ment, and the evidenoe in this oase 
independently of his own statement, were 
sufficient to raise the presumption against 
him under this section, admits of no 
possible donbt. Seotion 71 provides that 
it shall be presumed until the oontruy 
is proved that the accused person has 
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committed an offence, namely in this oase 
possessinp, the excisable article, when 
possession of which he is unable to 
account satisfactorily is established against 
him. The Magistrate says that there 
is Dot an iota of evidence of the 
cocaine being in the possession of 
Banarsi. Can the possession, asked the 
Magistrate, at the time of the search be 
said to be his when all the evidence points 
to the contrary, and he relies upon the 
statement that the key of the box was in 
the possession of Bishun. The key of the 
box, if the locked box belonged to Baoarsi 
aod was in the house occupied by him, 
could only be in the possession of Bishun 
with the authority and consent of Banarsi, 
aDd it is -a Darrow and almost foolish 
view to take to bold u.at the transfer of 
the key has the effect of dispossessing the 
owner of tbe box. All of us have things in 
our possession, for example, kitchen uten¬ 
sils in the kitchen house, which we seldom 
see and never touch, but they are in the 
possession of our cooks as our agents. 
The result is, possession is established by 
both direct evidence and by the admissions 
of the accused, and no attempt has been 
made to aroount for it. 

Tbe appeal must be allowed and Banarsi 
must be convicted of being in unlawful 
possession of this cocaine in the box 
and in the coat of bis son. Having 
made up our minds to this result we 
examined tbe Excise Inspector as to his 
knowledge of this household. Bishun 
has been acquitted of the particular offence 
obarged against him arising out of these 
facts. But there is reason to believe from 
what we have heard in this case and from 
what the Inspector has added, that he is 
really the moving spirit of the concern and 
that this man, Banarsi although we are 
satisfied that he is implicated in it, probably 
only takes a subordinate part and lives 
with his family on the proceeds. But he 
has chosen, if in fact he is not the person 
principally responsible, to come into tbe 
witness box on oath in this case and to 
give evidence directed to establish the 
innocence of Bishuo, one result of which, 
if true, was to increase tbe evidence against 
himself. It is impossible for us to deoide 
whether his conduct was due to a desire to 
earn credit with Bishun and tbe other 
members of the family aod to make him¬ 
self a scapegoat for a person whom be 
knew to be guilty, or whether in faot what 


he said was literaly true. In the ordinary 
way one would be disposed to take a more 
lenieDt view of the oonduct of a man who, 
in aiding and abetting tb6 principal offender 
in a subordinate oapaoity has been oaugbt, 
while tbe principal offender has escaped! 
But it is impossible to do so in this oase 
as this man, we are satisfied, coldly and 
deliberately put himself forward for the 
express purpose of shielding the man who 
is probably the principal offender, and the 
sooner people understand that they will 
not by that course esoape the just punish¬ 
ment of their own admissions, tbe better 
for them. Everybody knows that they 
are Dot really the principals but if they 
oboose to take upon themselves that 
character, they will be dealt with, and 
ought to be dealt and punished as suoh, by 
the courts wbioh bave to deal with their 
oases. The only punishment which seems 
in these cases to have a deterrent effeot is, 
as tbe Inspector tells us, a punishment of 
imprisonment, and if Banarsi has brought 
upon himself tbe punishment whioh is 
merited by somebody else, he has only 
himself to thank. We sentence Banarsi 
to six months' rigorous imprisonment and 
a fine of Rs. 500. In default of payment 
of fine he will serve another six months’ 
rigorous imprisonment. He must sur¬ 
render to bis bail. 

Appeal allowed, aquittal set aside.,; 
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Lindsay and Kanhaiya Lal, jj. 

Mubarak-un-tussa and another —Plaint- 
iff8-Appellants 

v. 

Muhammad Raza Khan and others— 
Defendants-Respondents. 

F. A. No. 128 of 1921, deoided on 
13th February,1924, from a Deoree of Sub- 
Judge, Baijnor. 

Mah'inedan Law—Succesiion. 

One 8.K, left three grandsons by ft pre-deceased 
boo who were defendants 1 to 3, two daughters 
ar.d a brother M K. Held . that the daughters got 
two-thirds share and defendants 1 to 3 got one- 
third share. 

Mahomedan Law—Heirs—Limitation Act, Art* 
144. ‘ 1 

Heirs of a Mahomedan are oo-sbarers ana 
unlees express ouster is proved to tbe knowledge 
of tbe other party no limitation starts against the 
other party. 
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• Transfer of Properly Acl t 8.41—Certain heirs 
biing recorded as full owners a transferee is 
entitled to presume that they are sole heirs. 

Whece grandsons of a Mahomedan whose 
names were entered in the revenue papers as being 
the owners of the property mortgaged held, that 
the oo-heirs of the grandsons bad no claim as 
against the mortgagees exospt as owners of equity 
of redemption. 

Abu Ali and Baza Alt —for Appellants. 

S. N. Sen —for Respondents. 


Kanhaiya Lai, J.:—The dispute in 
this appeal relates to the property of 
Sardar Khan, who died on the 24th of 
Septemper, 1907, leaving two daughters, 
Mt. Mubarak-un-nisaa and Mt. Bismilla 
Begam, who are the plaintiffs, and three 
grandsons Mahammad Raza Khan, Maqsud 
Khan and Daud Khan by a predeoeased 
son, who are the defendants Nos. 1, 2 
and 3. He also left a brother Mabmud 
Khan and a nephew, Nazar Muhammad 
Kban, who was the son of one of his 
predeoeased brothers. Mahmud Khan had 
two 80 ns, Usman Khan and Chhidda 
Khan. The plaintiff Mt. Bismilla Begam 
was married to Usman Khan, who died in 
the lifetime of Mabmud Khan. 

Oq the death of Sardar Khan his 
property was entered in the names of the 
defendants Nos. 1, 2 and 3. The plaint¬ 
iffs took no steps to get their names 
entered in the revenue papers in regard to 
the share of the property, now olaimed by 
them. Their case was that the property 
in dispute devolved on the death of Sardar 
Khan on the plaintiffs to the extent of a 
two-thirds share and on Mahmud Khan 
to the extent of the remaining one-third: 
that Mabmud Khan told them that he 
had got their names entered in the re¬ 
venue papers is respect of their two-thirds 
share, and that they had been in reoeipt of 
the profits of their share from Mahmud 
Khan till 1324 Pasli. Their oomplaint was 
that the defendants Nos. 1. 2 and 3 had 
wrongfully made certain mortgages of the 
property in question in favour of the other 
defendants and that it was not until some of 
the latter defendants had obtained a decree 

f* th « Properties mortgaged with 
them that they came to know that their 

DADern not 8nt0rad in tbe revenue 
£2 ??' .. Tha P«went suit was accordingly 

ot the y two- I Si!rtJ ih l reoov ? ry of Possession 
'in- thfi the properties 
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declaration was also olaimed that the 
mortgages effected by the defendants 
Nos.l. 2 and 3 in favour of the other defend¬ 
ants were not valid and binding on them. 

The suit was principally contested by 
Narain Das and his sons, and Chhadammi 
Lai. Their defence was that the plaintiffs 
had never been in possession of any portion 
of the property in dispute and that the 
claim was barred by limitation and by 
seotion 115 of the Indian Evidence Act and 
seotion 41 of the Transfer of Property Act. 
It was further pleaded by some of the 
oontestiDg defendants that the plaintiffs 
had relinquished their olaim to a share in 
the property of their father aod at the time 
when mutation of names was effected in 
favour of the defendants Nos. 1, 2 and 3. 

It was admitted that Ibrahim Khan, the 
father of the defendants Nos. 1, 2 and 8, 
had died in the lifetime of Sardar Khan. 
The Court below found that the defendants 
Nos. 1, 2 and 3 were in possession of the 
property in dispute as trespassers ; that the 
plaintiffs had never been in receipt of the 
profits of the property in question and that 
the olaim was barred by limitation. It 
farther found that the plaintiffs had 
relinquished their olaim to a share in the 
property of their father and that the 
mortgagees had acted, after reasonable care 
and enquiry, in taking the mortgages now 
impeached, from the ostensible owners, 
whose names were entered in the revenue 
papers, for consideration, and in good faith. 

The first question for consideration in 
this appeal is whether the olaim of the 
plaintiffs was barred by limitation. The 
lower appellate Oourt was apparently led 
to think, by what was stated in the 
plaint and which does not appear to 
have been contested by the other side, 
that the defendants Nos. 1, 2 and 3 were 
not entitled to any share in the property of 
their grandfather Sardar Kban ; but chat 
is not however so. Under the Moham¬ 
medan law, on the death of Sardar Khan, 
the property devolved on the two plaint¬ 
iffs to the extent of a two-thirds share, 
and the remaining one-third share devolved 
on the defendants l, 2 and 3 as residuaries 
of the first olass. The defendants Nos. 1, 2 
and 3 cannot therefore be regarded as tres¬ 
passers ; and on the prinoiple laid down in 
Corea v. Appuhamy 11) no olaim to adverse 
title can be set up by these defendants 
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because among co-sbarera the posaeaBion 
of one co-sharer cannot become adverse to 
another except where the co-sharer in 
possession has explicitly denied and repu¬ 
diated the title of the others and has been 
in possession since then for more than 
12 years- The plaintiffs produced evidence 
to show that they had been in receipt of 
the profits up to 1324 Fasli but that evi¬ 
dence is of little value. One of the plaintiffs 
was living in a village in the Meerut 
district ; the other plaintiff was living in 
the house of Chhidda Khan, the brother 
of her deceased husband. The defendants 
1, 2 and 3 had applied for the mutation of 
their names on the 22nd November, 1907. 
and they got an order for mutation in their 
favour without any objection some time in 
February, 1908. After the death of Sardar 
Khan, Mahmud Khan was appointed 
lambardar of the villages in question, and 
there is no reliable evidence to show that 
any profits were paid by Mahmud Khan 
to any of the plaintiffs. After the death of 
Mahmud Khan, Nazar Muhammad Khan 
was appointed lambardar of the village but 
Nazar Muhammad Khan has not been 
produced; and we see no reason for differ¬ 
ing from the view taken by the learned 
Subordinate Judge on this matter. The 
finding of the learned Subordinate Judge 
that the possession of the defendants 
Nos. 1, 2 and 3 was adverse from its incep¬ 
tion is, however, vitiated by the fact 
that aooording to his view the defendants 
Nos. 1, 2 and 3 were trespassers, 
whereas they were really co-sharers; and 
as co-sharers there is nothing to show that 
they had ever set up an express ouster 
against their aunts or that they had set up 
an adverse title within their knowledge. 
The claim of the plaintiffs as against these 
defendants cannot therefore be deemed to be 
barred by limitation or by adverse posses¬ 
sion within the meaning of article 144 of 
the Indian Limitation Act. 

The next question for consideration is 
whether the plaintiffs bad ever surrendered 
their claim to a share in the Droperty of 
their father. The only evidence produced 
on the point i3 that of Ahmad Baksh who 
states that some time before his death 
Sardar Kban had stated that his property 
should be entered in the names of his 
sons after bis death. In the application 
made for the mutation of names after the 
death of Sardar Khan by the defendants 
Nos. 1. 2 and 3 no sueh oral devise 


was referred to.. The claim was then 
based on inheritance and we do not 
consider that the evidence of Ahmad Baksh 
on that point can be accepted as reliable. 
The learned Subordinate Judge refers 
to the oonduct of Mahmud Kban in not 
setting up a claim to what wa 9 sup- 
posed to be bis share in the property of 
his brother ; but as we have already point¬ 
ed out that reasoning proceeds on a 
misapprehension of the manner in whioh 
the property devolved on the death of 
Sardar Khan. Mahmud Khan was net 
entitled to any share in the property of 
Sardar Khan in the presence of the plaint¬ 
iffs and the defendants 1, 2 and 3 ; and 
his conduct in not applying for the entry of 
bis name is explicable and cannot affect 
the title of the plaintiffs to a share in the 
property of their father. 

The learned Subordinate Judge, however, 
proceeded to base his decision against the 
plaintiffs on a third ground whioh was 
stronger, namely, that tbe claim was barred 
by section 41 of the Transfer of Property 
Aot. It appears from tbe description of 
the mortgaged property given in the deeds of 
mortgage produoed by the mortgagees that 
the property in dispute had been partitioned 
apparently some time after the death of 
Sardar Kban between the different oo- 
sharers of the villages in question and that 
the defendants Nos. 1, 2 and 3 along with 
some of tbe other co-sharers bad made 
mortgages for consideration in favour of 
Narain Das and his son Kishori Lai and 
some of the other defendants between 1911 
and 1917. All these deeds of mortgage 
give a detailed description of tbe mortgaged 
property with the mahals to whioh they 
appertained at the time of tbe mortgage; 
and we have no doubt that oopies or 
extracts from the khtwats must have been 
available at tbe time these mortgage-deeds 
were written in order to supply the parties 
to the transaction with an accurate des¬ 
cription of the entries that existed at that 
time in tbe revenue papers in regard to 
them These entries must naturally have 
satisfied the mortgagees that the mortgagors 
had a good title to the properties, whioh 
they were mortgaging; aod we have no 
doubt that aoting on these entries tbe mort¬ 
gagees advanced tbe considerations men¬ 
tioned in the deeds of mortgage. As observ¬ 
ed by Lindley, L. J., in Bailey v. Barnes W 

(2) 11894) 1 Ch. Div. 35. 
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'• "Apurohaser of property is under no legal 
•ebjigation to investigate his vendor’s title. 
• But in dealing with real property, as 
in other matters of business, regard is had 
/to the usual course of business ; and a pur- 
. chaser who wilfully departs from it in 
•order to avoid aoquiring a knowledge of 
bis vendor's title is not Allowed to derive 
-any advantage from bis wilful ignorance of 
•defeots, whiob would have come to his 
-knowledge, if be bad transacted bis busi- 
•ness in the ordinary way." 

There was nothing in the oourse of 
dealings connected with the property in 
dispute, which would have required 
■on jibe part of the mortgagee's who 
•lived in other places greater oiroum- 
•apeotion than appears to have been 
exercised in the present instance by 
an examination of the entries in tbe 
revenue papers. These entries would in 
the ordinary course have been sufficient 
'to satisfy a mortgagee of the title of tbe 
mortgagor to mortgage the proper¬ 
ties in question; aod we do Dot oonsider 
that there were any circumstances render¬ 
ing a further eoquiry on bis part neoessary. 
^Beotion 41 of the Transfer of Property 
•Act lays down that “ where, with the 
•consent, express or implied, of the persons 
interested in the immoveable property, a 
person is the ostensible owner of suoh 
1 Property and transfers the same for con¬ 
sideration, tbe transfer shall not be voidable 
•on the ground that the transferor was 
«ot authorised to make it: provided the 
transferee, after taking reasonable care to 
ascertain that the transferor bad power to 
make tbe transfer, has acted in good 
faith. 1 ' 

The plaintiffs had, by their oonduot or 
-omission, allowed the defendants Nos. 1, 
3 and 3 to get their names entered in 
the revenue papers to their exclusion. 

« eii8ted from a3 far baok 
•8 laua and remained unchallenged till 

the present suit was filed. The mortgagees 

S3™ mo “ 0 y on the strength of these 
entries to the persons whose names 

own«r o nfc0 /fu ln tbe revaQQe Papers as the 
22? u °!u ihe «® Properties. They acted in 

eetabliah«d waa nt> °> r °umat*nce 

tTem fcS f T 10h reDdered ifc Peeessary for 

2SJ * hi? K Breater , ° are than wha * 

be9n fcaben in fcfa e present 

tbe mort - 

did ht ;; ffio ? antt y Promoted in what 
did by the above provisions. 


On behalf of the plaintiffs reliance has 
been placed on tbe deoision in Partab 
Ghand. v. Saiytda Bibi (3), and Azima 
Bibi v. Shamalanand (4), but the circum¬ 
stances of each cass would naturally vary 
and the conclusion based on facts found 
in one case cannot be of any assistance in 
the determination of a similar issue on the 
faots found in another oase. In the former 
case it was found that the transferee oould 
have ascertained that the property whioh 
the transferors professed to transfer was 
aoquired in their names by their father, who 
was a Tahsildar. when they were ohildren 
of tender years, and that there were other 
circumstances which rendered it incumbent 
on tbe transferee not to rest satisfied 
with merely seeing that the names of tbe 
transferors were entered in the revenue 
reoords. In the latter case the transferee 
was a pleader from whom greater cir¬ 
cumspection would naturally have been 
expected; and the main ground on wbiob 
the transferee sought protection was that 
he thought that tbe transferor who 
would ordinarily have been governed by the 
Mohammedan law had still retained the 
Hindu law in the matter of inheritance. 
Ihe plea sot up on behalf of the transferee 
was of such au unusual nature that their 
Lordships of the Privy Council felt 
constrained to think that he bad not 
discharged the onus whioh lay upon him 
of making due enquiry in regard to the man- 

, ° wb,ob the Property bad descended 
before taking the mortgage. A reference has 
also been made to the decision in Muham- 
madSulaman v. Mt. Sakina Bibi (5) 
but in that case it was found that tbe 
transferee, though aware of the title of the 

rr b0fore he had taken tbe 
transfer, had omitted to make further 

fromTh a9 - -° *! OW thab fcit, ° had passed 
from the original owner to the transferor 

No suoh speoial oiroumstauoes exist in the 

Present oase. On the other hand, the 

wha 11 ^ 8 ^? 00 ! ° f ^ b * Pre8ent oase are some- 

° th09e in Kh} oaja Muham- 
nod Khan v. Muhammad Ibrahim (6) and 

e are satisfied that there was nothing in 
he tranBaotion to require tbe mortgagees to 

to if* further eoqixiry as to the real title 
to the property beyond what appeared from 
he entries in the revenue p apers. 

(8) (1901) 28 All. 449. ~~ 

*> 318 (P.C.)* 

(6) 1983 All. 899. 

(6) (1964) 26 All, 4901' ■*'* • ^ , 
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The claim of the plaintiffs is, therefore, 
barred as against the transferees in regard 
to the property mortgaged with them. 
Their claim as against the defendants 
1, 2 and 3 must, however, succeed. We 
allow the appeal accordingly and decree 
the claim of the plaintiffs against the 
defendants Nos. 1, 2 and 3 with costs here 
and hitherto; but dismiss it as against the 
remaining defendants who will get their 
costs here and hitherto from the plaintiffs- 
appellants. The costs in this Court will 
include fees on the higher scale. 

Among the papers printed by the 
defendants-respondents there are several 
papers which do not relate to the properties 
in dispute. There are others which were 
equally unnecessary to be printed for the 
purposes of this appeal. In fact, no 
reference has been made to most of these 
papers. We direct accordingly that the 
costs incurred in the translation and 
printing of the tabular matter exhibited 
from pages 116 to 181 of the printed record 
shall be excluded from the defendants' 
costs. 

Appeal partly allowed. 

* 1824 Allahabad 888. 

Lindsay and Sulaiman, jj 

Mt. Khudaijatul Kubra and another — 
Appellants 

v. 

Mt. Amina Khatun and another— Res¬ 
pondents. 

F. A. No. 330 of 1921, decided on 19th 
December, 1923, from the decree of Sub- 
Judge, Bijnor, dated 26th May, 1921. 

• Juisdiition—Plaintiff's valuation determines 
jurisdiction; at least white defendant does not 
object Court can't be said to be acting without 
jurisdiction , 

It is porfeotly dear oo all hands that when a 
suit is hied 10 a Civil Coarl the peounmry juris¬ 
diction of the Court is primarily determined by 
the valuation which the plaintiff puts upon the 
subject matter of the 6uit. It is open to a defen 
dant when he appears to answer the suit to raise 
the plea that the euit ha9 not been properly valued 
and to show if he oan that the Court in whioh the 
euit has been brought has no jurisdiction to try it. 
But dearly if no each plea is taken by a (lefondanfc 
when he has had the opportunity of raising it 
it oannot be said that the Court has aotsd without 
jurisdiction. [P. 389, 0. 9.] 

S. Baza Alt—lor Appellants. 

S. A. Haidert —(or Respondents. 


Lindsay, J.After hearing the learned 
Counsel for the appellants in this case we 
are clearly cf opinion that the appeal must 
fail. 

The relevant facts to be stated are as 
follows: — 

In the year 1882 one Muhammad 
Rahmat Ali executed an agreement where¬ 
by he undertook to pay to his daughter-in- 
law Mt. Amina Khatun a sum of Rs. 15 a 
month for food and clothing. This pay¬ 
ment was to be made to her during her 
life-time. 

In order to seoure the performance of 
this undertaking Saiyid Rahmat Ali 
hypothecated a 5 biswas Aluafi. share in 
the village named Phondapore and oharged 
this property with the allowance which he 
had contracted to give his daughter-in- 
law. It was distinctly provided by this 
agreement that if Rahmat Ali failed to pay 
the said monthly allowance of R 9 . 15 any 
month, the lady was to be entitled to take 
possession of the property which was 
charged and to realise the income thereof 
under her own supervision an^ to spend 
the same for her food and clothing. 

Pausing here, it is clear beyond all doubt 
that the lady if she took possession was to 
be entitled to bring to her use the entire 
iDoome of the property upon whioh her 
allowance bad been charged during her 
life-time. 

It is apparent from the judgment in this 
oase that Amina Khatun has had on more 
bhau one occasion to bring suits to enforce 
this agreement. 

Rahmat Ali himself has died but be has 
left daughters, Mt. Khudaijatul Kubra 
and Mt. Atiqatul Kubra, who are the 
plaintiffs in the present suit. 

The ocher issue of Rahmat Ali is Saiyid 
Saqib Husain who is married to Mt, Amina 
Khatun. 

In the year 1920 Mt. Amina Kbatnn 
brought a suit against the present two 
plaintiffs, Mt. Kuudaijatul Kubra and 
Mt. Atiqatul Kubra, for possession of a 
2| biswas share of the property in maura 
Pbondapur. 

Ic appears that these ladies were in 
possession of this 2i biswas share, that 
being one-half of the 5 biswas share upon 
whioh Rahmat Ali bad oreated the obarge 
in favour of his daughter-in-law Mfc. Amina 
Kbatun. 

Full particulars of this oase are not 
before us. All we have on reoord is 
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judgment of'the Munsif. There are algo 
one or two copie9 of certain statements 
which were made in the course of thi9 


•case. 

According to the finding of the Court 
below the lady, Amina Khatun, alleged 
apparently that a sum of Rs. 54 odd was 
owing to her on account of arrears of the 
allowance to which she was entitled and she 
asked to be allowed to enforce the agree¬ 
ment by taking possession of the property 
charged with her maintenance including the 
biswas of this property which were in 
the possession of the present plaintiffs at 
the time. 

According bo what is stated in the judg¬ 
ment of the Subordinate Judge, this suit 
wa9 decreed ex parte, but after due service 
upon Khudaijatul Kubra and Atioofeul 
Kubra. 


In execution of that decree possession 
over this property has passed to Mt. 
Amina Khatun. 

It is important to observe that neither 
of the defendants in that suit has ever made 
any attempt to challenge the decree in 
appeal. 


Instead of doing this they have launched 
the suit out of whiob this present aopea 
has arisen with all sorts of alienation! 
directed against Mt. Amina Kbatuc 
with respect to the conduct of the earliei 
suit in the Muosif’s Court. It is said tbal 
the suit wag brought oollugively and fraudu 
lently, and it is also sought to be made 
out that the deoree of the Munsif undei 
which possession passed to Amina Khatur 
is altogether void for want of jurisdiction 
With regard to this plea of want o 
jurisdiction the case wbioh was put for the 
plaintiff was this, namely, that the value 
of this biswas share which has passec 
into possession of Amina in execution o 
decree is Be. 7,000. It is pointed out tha 
. 8 being the value of the property in sui 

!“ „ oa8e wh{oh was tried by the Munsif 
the Munsif had no jurisdiotion to give e 
aeoree for possession inasmuch as hi: 
pecuniary jurisdiotion is limited to suits o 

L ?™T-,r Mdi,,g Ba -1-000 or at mos 

-wiih h? g t;'p 0 e w h e ;:. 1>e8n epc ” ia11 '’ 

. really ie whether thes< 
tbia allaefttt 6 enfcl !^ to maintain a suit oi 

,@»w«aofwaia,oftorigdl«»tton. . . 


It is perfectly clear on all hands 
that when a suit is filed in a 
Civil Coart the pecuniary jurisdiction 
of the Court is primarily determined by the 
valuation which the plaintiff puts upon the 
subject-matter of the suit. 

It may be, that sometimes the value of the 
suit is exaggerated and sometimes it is 
under-estimated, but at any rate, when a suit 
is brought and the Court has to make up its 
mind as to whether it is within its pecuniary 
jurisdiction, all that it can rely od is the 
valuation of the subject-matter which is 
given in the plaint. 

Of course, it is open to a defendant when 
he appears to answer the suit, to raise 
the plea that the suit has not been properly 
valued and to show, if he can, that the 
Court in wbioh the suit has been brought 
has no jurisdiotion to try it. But clearly, 
if do such plea is taken by a defendant 
when he has had the opportunity of raising 
it, it oannot be said that the Court has 
acted without jurisdiction. The Court has 
assumed jurisdiotion ou the basis of a state¬ 
ment made in the plaint upon whioh it is 
bound torely, astatemeot which has not been 
challenged or oorreoted in any way ; and 
so it is not possible to argue as has been 
argued here that the decree passed by the 
Munsif in this case was altogether void for 
want of jurisdiction in the Munsif. 

In this connection we may draw atten¬ 
tion to the provisions of seotiou 11 of the 
Suits Valuation Aot, Act VII of 1887. 
That section lays down that unless an 
objection to the over-valuation or under¬ 
valuation of a suit has been raised in 
the Court of first iustanoe it 8*faall not 
be entertained by au appellate Court 
unless, for reasons to be reoorded in 
writing, the appellate Court is satisfied that 
the suit iu appeal was wroogly valued and 
that the wrong valuation has prejudioially 
affected the disposal of the suit on its 
merits. This enactment operates in 9pite 
of anything contained in seotion 578 of 
the Code of Civil Procedure whioh corre¬ 
sponds to section 99 of the present Code. It 
is dearly contemplated there that any objec¬ 
tion whioh is to be raised on the ground of 
peouniary jurisdiotion must be taken in 
the trial Court at the earliest possible 
opportunity and where the objeotion is nob 
taken it is not to be entertainable there¬ 
after unless the appellate Court ta satisfied 
that there has been some miso&rriage of 
justice on the merits. 
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If this is the law in 90 far as it concerns 
procedure in appeals, it seems to us that 
in no way ought it to be possible for a 
party against whom a decree has been 
passed in the circumstances we find in this 
case, to be able to go to another Court and 
institute a fresh suit for the purpose of 
having the decree set aside. If this 
sort of things were allowed there would be 
no end to litigation. It is perfeotlv well 
understood of course, that the decree of a 
Court may be get aside by a suit brought, 
but it is also the rule that no 9uch decree 
can be set aside except on the basis of fraud 
or of something akin to fraud. In the 
present case, although there were allegations 
of fraud made in the plaint, no case of 
fraud whatever has been made out and for 
tbis reason therefore we hold that this suit 
to set aside the decree which was passed by 
the Muosif on the 7th of May. 1920, is not 
maintainable. This finding of ours really 
puts an end to the whole of the case. It 
has been suggested to us that we ought, in 
any case, to allow an account to be taken 
between the plaintiffs and Mt. Amina 
Kh&tun on the ground that she is entitled 
under the agreement only to a sum of Rs. 15 
a month, whereas, the present profits 
aooruing from the property upon which tbis 
allowance is charged, are greatly in excess 
of that sum. We think it inexpedient to 
say anything about this claim except that 
the suit as framed was not a suit for 
accounts. 

Another suggestion has been made to us 
that, in any case, uader the terms of an 
award which is printed at pages 22 and 
23 of the record, we ought to pass a money 
decree against Saiyid Saqib Husain the 
second defendant who is the hushand of 
Mt. Amina Khatun. It is not clear to us 
however what deoree for money could be 
passed against Saqib Husain and again we 
have to draw notice to the faot that no 
such relief was claimed in the plaint 

We are satisfied therefore that this 
suit waB a suit which ought not to have 
been entertained and whioh though for 
other reasons, was rightly dismissed by 
the Court below. The appeal fails and is 
dismissed with costs including in this 
Court fees on the higher scale.. 

Appeal dismissed . 


1094 Allahabad.* 

* 1924 Allahabad 300. 

Lindsay and Kanhaiya Lal, jj. 

Samar Bahadur Singh and another— 
Defendants-Appellants 

v. 

Jit Lal and another — Plaintiffs-Res-- 
pondents. 

S. A. No. 385 of 1922, decided on.. 
7th February, 1924, from a deoree of Small . 
Cause Judge, Allahabad. 

• (a) Transfer of Property Act, S. 120 — Exchanges 
is not market value of the property given by either 
but the inherent value and the convenience of either 
party. 

Tho value of Che property and the convenience 
which one person secures is the price that he receives 1 
for the property exchaoged. Intrinsic value of the 
property as distinguished lrom the market value • 
varies according to the purpose or the necessity 
which induces the exchange An exobaoge implies 
an interchange of property with another and except 
in so far as the price is not payable in money the 
rights and obligations attaching to an exchange are 
analogous to a sale. But those rights and obliga¬ 
tions are enforceable between the parties infer 36. 
Thus third parties oaonot be substituted in plaoe * 
of either. [P. 391, C. 2.] 

(b) Pre-emption—Exchange. 

Exchange is not sale and consequently where sale 
alone gives the right of pre emption there is no suoh • 
right in oase of exobaoge. 

K. N. Katju —for Appellants. 

S. N. Sen , Iqbal Ahmad and S. P. Stnha 
—for Respondents. 

JudgmentThe question for consi¬ 
deration in this case is whether a right of- 1 
pre-emption oan be claimed in respeotof an 
exchange. By an agreement dated the 21st 
October. 1919, some land situated in the 
village Ramnagar urf Oansiari was given 
by Ahmad Zaman Khan in exchange for 
other land situated in the village Balika 
Jalalpur given by Samar Bahadur Singh 
and Jaduraj Singh. The object of the- 
latter in taking the former property in 
exchange wa9 to construct a road running 
from their village through the former 
village. The plaintiffs olaim to be 00 - 
sharers of the village Ramnagar Gansiari 
and seek to pre-empt the land given by 
Ahmad Zaman Kban for the construction of 
the road. The wajib-ul-arz of that village 
provides that any co-sharer, wishing to sell 
or mortgage the whole or part of his 
property shall, on the receipt of the prioe 
offered by a stranger, transfer it first to 
eo-sharers who are descended with him 1 
from a oommon stock and are oloseIy> 
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related, then to the other co-sharers of 
the village, and on their refusal to a 


stranger. . . 

The Courts below, relying on the deoieion 
in Niamat Ali v Asmai Bibi (1) and Bhag¬ 
wan Singh v. Kaharag Singh (2), came to the 
oonolusion that the custom recorded in the 
wajib-ul-arz was applicable to an exchange ; 
and they granted a decree for pre emption 
subjeot to the payment of the value of tbe 
jroperty mentioned in tbe deed of exchange. 
An exchange implies an interchange 
of property with another, and except in so 
far as the price may not be payable in 
money, the rights and obligations, attach¬ 
ing to an exchange, are analogous to those 
of a sale. Section 120 of tbe Transfer of 
Property Act lays down that save as 
provided in Chapter VI of that Act, each 
party to an exchange ba3 tbe rights and is 
subjeot to the liabilities of a seller as to 
that whioh he gives, and has the rights 
and is subject to the liabilities of the buyer 
as to that whioh he takes. But those 
rights and liabilities, are enforceable 
between the parties to the exohange inter 
se. Third persons cannot be substituted in 
the place of either of them, because they 
oannot give what does not belong to them. 
The intrinsic value of the property given in 
exohange, as distinguished from its market 
value, would, moreover, vary according 
to the purpose or necessity for whioh 
the exchange wa9 effected. The custom 
recorded in the wajib-ul-arz is in terms 


confined to a sale or mortgage ; and in 
either of those cases a money equiva¬ 
lent would be an adequate compensation to 
the party concerned. The prioe, whioh a 
person receives for the property exchanged, 
is represented by the value of the property 
he gives and the oonveoienoe whioh he 
seoures for himself. The latter oannot 
l always be valued in money. 

Indeed, as pointed out in Bhagwan Singh 
v. Raju/anta Kunwar (3) the question foi 
consideration in suoh a case is wbethor tbt 
incidents of tbe particular custom set u[ 
aover an exohange. Tbe plaintiff in eaot 
aass must prove not merely that somi 
custom prevails but he must prove a ouston 
under whioh he is entitled to olaim pre 
omption. The language used in the wajib 
ut-arz in the above ease was olosely appro 
innate to the language used here. 


- 
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In Niamat Ali v. Asmat Bib* (l) tho 
language used was muob more general. 
The right of pre-emption was there allowed 
in tho case of a transfer of any kind, 
whereas in the present oase the right is 
allowed only in the case of a transfer by 
sale or mortgage. 

In Bhangwan Singh v. Kaharag Singh (2) 
the language used was not so geceral, but 
tbe decision in that case must be deemed 
to be qualified by tbe latter decision in 
Bhagwan Singh v. Rajtvanta Kunwar (3). 

A reference has also been made to the 
deoision iD Daryao Singh v. Jhan Singh (4); 
bat the language used in the wajib-ul-arz in 
that oase was similarly more general, and 
the decision arrived at on the construction 
of the wajib-ul-arz there relied upon caonot 
therefore apply to the facts established 
in the present appeal. This appeal must 
therefore be allowed and the claim of the 
plaintiffs dismissed with costs in all Courts. 

Appeal allowed. 

(4) (1909) 31 All. 539. 


* 1924 Allahabad 391. 

Stuart and Mukkrji, jj. 

Babu Ram —Appellant 


Ml. Kokla — Respondent. 

S.A. No. 633 of 1922, deoided on 5tb 
Deoember, 1923, from tbe deoree of District 
Judge, Pilibbit, dated 28th February, 1922. 

itoltlufton o/ conjugal rights—Cruelty. 

Where an order lor maiotooaooo had to be exe- 
outed by imprisonment o( the husband who had 
alleged wife's unobastity. Held there is reasonable 
apprehension el bodily injury if she returns to bei 
bnaband. 

S. N. Sen —for Appellant. 

Respondent was not represented. 

Stuart, J. :—This is an appeal by a hue- 
band whose suit for restitution of conjugal 
rights has been dismissed by the lower 
appellate Court. The learned District Judge 
not having deoided certain points, we pro¬ 
pose to decide them ourselves under the 
provisions of section 103 of tbe Code of 
Civil Procedure. These are tbe facts as we 
find them. The appellant is a Brahman. 
Many years ago be turned his wife out 
of doors stating that he auspeoted her 
chastity. Tbe woman went to live with 
her unole who supported her. She then 
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applied to the Criminal Court for a 
maintenance order under section 488 of 
the Code of Criminal Procedure and 9 he 
obtained an order awarding her sufficient 
maintenance. It is to be noted that under 
the law she could not have received 
maintenance if without sufficient reason 
she refused to live with her husband or 
if they were living separately by mutual 
consent. The plaintiff bas admitted that 
when the maintenance proceedings were in 
progress before the Magistrate be even then 
refused to take his wife back 9tating 
that at the time he suspected her chastity. 
When the woman endeavoured to obtain 
the money that was due to her the 
husband refused to pay it and she 
had to attach his property and to 
arrest him and place him in custody 
to execute the order. At the end of this 
he has applied for restitution of conjugal 
rights against her and has advanced 
the somewhat amazing suggestion that 
although he has suspected her chastity for 
20 years, now that she has claimed an 
order of maintenance against him, bis 
suspicion has been allayed. It i9 perfectly 
clear why he bas brought this suit. If he 
succeeds be will be able to go to the 
Criminal Court and say that his wife is 
refusing to live with him without sufficient 
reason and the order of maintenance will 
then be cancelled. But what will become 
of the woman ? She will be deprived of 
maintenance and will then be compelled to 
return and live with her husband sooner 
or later. In the circumstances we have no 
hesitation in saying that she will have a 
reasonable apprehension of bodily injury 
if she returns to her husband. We con¬ 
sider that the suit was rightly dismissed 
and dismiss this appeal. The appellant 
will pay his own costs. The other side 
being unrepresented will pay her own 
costs. 

Appeal dismissed. 


* 1924 Allahabad 892. 

Kanhaiya Lal and Mukrrji. jj. 

Behari Lal —Appellant 

v. 

James Maclean and oJ/iers—Respondents. 

S. A. No. 726 of 1922, deoided on 4th 
January, 1924, from the decree of Distriot 
•Judge, Farrukhabad, dated 10th February, 
1922. 


Nuisance—Discomfort must be substantial ami 
must be to any person irrespective of age. health or 
status . 

A discomfort to be actionable should be substan¬ 
tial. It should be substantial not merely with 
reference to the plaintiff it must be of such a degree 
that it would be substantial to any person occu¬ 
pying the premises of the plaintiff, irrespective of 
his position in life, age or state of health. There 
is a distinction between an action for a nuisance in 
respect of an act produoiog a material injury to 
property and one brought in respect of an act pro¬ 
ducing personal disoomfort. As to the latter a 
person must in the interest of the public generally 
submit to the disoomfort of the circumstances of 
the place and the trades carried on around him. 
The Dature of the interference has to be examined 
in each case in the light of the oircum'tances of 
the place where the tbiog complained of aotually 
occurs and the degree cf inconvenience caused must 
dotermine the nature of the relief to which the 
person oomplaimng may be entitled. But where 
an occupation is carried on by one person in the 
neighbourhood of another, and the result of that 
trade or ocoupatiou or business is a material or 
substantial interference with the ordinary physical 
comfort and convenience of another person residing 
m that locality then very different considerations 
unquestionably arise. fP. 393. Cs. 1 and 2 ] 

K. N. Katju —for Appellant. 

Gulzari Lil —for Respondent. 

Kanhaiya Lal, J.:—The plaintiff, lma- 
muddin, owns a bouse situated in bazar 
Katra Ahmadganj in Farrukbabad City.Tbe 
house is occupied by tbe other plaintiffs, 
one of whom is a clergyman and the other 
who is his wife, praotises as a lady doctor. 
Behind this bouse is situated a bouse 
belonging to the defendant, where a flour 
mill worked by an oil engine has been 
recently started. Tbe allegation of the 
plaintiff was that the working of the flour 
mill caused great trouble to the occupants 
of the house and interfered with their 
business and ordinary physical comfort. 
The defendant stated that he had been 
working the flour mill in another house 
situated at a distance of about 20 to 25 
paces from that place for nine years, that 
that house was recently purchased by 
Mathura Prasad who started a steam 
engine of his own iu that locality, and that 
be had consequently to shift from that 
place to tbe present bous6. 

Both the Courts below inspected the 
looality and came to the conclusion that 
the working of the flourmill in that looality 
undoubtedly interfered with the comfort of 
the occupants of the house and disturbed 
them in carrying on their usual business. 
Tbe Court of first instanoe referred to the 
evidence of one of the plaintiffs and stated 
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that the soot Arising from the ohimnev of 
the oilengine would spread into the hou9e of 
the plaiDtiffs and fall upon the articles kept 
there, that there w^ild be bad smell pro¬ 
duced from the kerosine oil used in the 
engine, and that the noise resulting from the 
close proximity of the house of the plaint¬ 
iffs to the place where the engine was 
worked would cause substantial inconveni¬ 
ence to the tenants oconpying the same and 
more so to tbe lady doctor who bad to use 
a Stethoscope to examine the hearts and 
the lungs of the patients comiDg to her for 
treatment. The lower appellate Court made 
no attempt to discuss the evidence at all. 
The view taken by it was that the smell 
of the smoke from the engine caused little 
disoomforfc but the noise and regular throb 
of the engine so close to the house of the 
plaintiffs was "a distinot and pervading 
nuisance ” to tbe occupants of the house, 
whose nerves would naturally be disturbed 
till in oourse of time they gob accustomed 
to the same. 

What may, however, cause inconvenience 
to persons with dainty or elegant modes or 
habits of living may nob cause similar incon¬ 
venience to persons accustomed to live in 


to the consequences of those operations of 
trade which may be carried on in his 
immediate looality, which are actually 
necessary for trade and commerce, and 
also for the enjoyment of property and for 
the benefffc of the inhabitants of the town 
and of the public at large. If a man live9 in 
a street where there are numerous shop3 
and a shop is opened next door to him, 
which is carried on in a fair and reasonable 
way. he ba9 no ground for complaint, 
because to himself individually there may 
arise much discomfort from the trade 
carried on in that shop’*. Bub where 
an occupation is carried on by one person 
in the neighbourhood of another, and 
the result of that trade or occupation 
or business is a material or substantial 
interference with tbe ordinary physical 
comfort ana convenience of another person, 
residing in that looality, then very different 
considerations unquestionably arise. 

No attempt was made by the Court 
below to determine how long thi9 oil engine 
had been at work, if not in this bouse, at 
least in the locality close to this building. 
Tbe lower appellate Court does not say that 
the disturbance would be so substantial as 


the busiest portion of a town. A discomfort 
to be actionable should be substantial. It 
should be substantial not merely with 
reference to tbe plaintiff ; it must be of 
such a degree that it, would be substantial 
to any person, ocoupyiDg the premises of 
the plaintiff, irrespective of hi9 position 
in life, age, or state of health. As pointed 
out by Lord Wesfcbury in St. Helen's 
Smelting Co. v. Tipping (1), there is a 
distinction between an action for a 
nuisance in respect of an act pro- 
duoing a material injury to property, and 
one brought in respeot of an aot producing 
personal discomfort. As to the latter a 
person muBt, in the interest of the public 
generally, submit to tbe disaomfort of the 
oiroumstanoes of the place, and the trades 
carried on around him. The nature of the 
interference has to be examined in each 
case in the light of the oiroumstanoes of 
the place, where the thing complained of 
aotually ocours. and the degree of 

inconvenience oaused must determine 
the oature.of the relief to whioh the person 
.oomplainmg may be entitled. "If a man 

W, 8aid Lord Weslbary. it is 
necessary that he should subject himself 
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to render the house praotioally uninhabit¬ 
able for ordinarypeople without serious dis¬ 
comfort. It is in evidence that Mathura 
Prasad has a dour mill worked by a gas 
engine at about 20 to 25 paoes from this 
locality. It is also in evidence that the 
present Chairman of the Munioipal Board 
has iD bis own compound at Fatehgarh 
dose to a public hospital, where patients 
have to be examined from time to time by 
the medical attendants, a flour mill in 
working order, to whioh no objeotion has 
ever been taken on tbe soore of discom¬ 
fort or otherwise by the residents of 
the looality. There is also evidenoe to 
show that an attempt wa9 made to move 
tbe Munioipal Board under section 245 
of the U. P. Municipalities Aot (I of 
1916) to remove the oil engines working 
within Munioipal limits or to stop the start¬ 
ing of faotories worked by oil engines there 
and that the’Munioipal Board refusod to 
take any action in the matter. Several 
residents of the looality, where the 
dour mill engine is at work, were 
produoed on behalf of the defendant 
to show that no discomfort was suffered 
by the 1 neighbours or residents of that 
looality. A sab-assistant surgeon was, 
moreover, examined who stated that he 
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bad seen the floor mill engine actually at 
work and that the noise produced by 
the oil engine was of an ordinary oharacter 
and that no injury to the health of the 
residents of the locality was likely to result 
from the working of that engine at that 
place. We are prepared to give due weight 
to the observations made by the Courts 
below on an examination of the locality and 
have no doubt that the noise produced by 
the engine must be a source of some in¬ 
convenience to the persons residing there. 
But a flour mill worked by a gas engine is 
already in existence in that locality and 
from the fact that such flour mills exist in 
other parts of the town we are not prepared 
to say that any reasonable case for the 
removal of the flour mill or oil engine has 
been made out. 

Whether anything is a nuisance or not 
is a question to be determined not merely 
by an abstract consideration of the thing 
itself but with reference to its circumstan- 
* oes ; and where a locality is used for the 
purpose of carrying on a trade or 
manufacture, the fact that suob trade 
or manufacture does exist elsewhere, not 
far from the plaoe, cannot be left 
out of account. As pointed out by 
Clerk and Lindsell, the affairs of life in a 
deuse neighbourhood oannot be carried on 
without mutual sacrifice of oqmfort and in 
all actions for discomfort the law must 
regard the principle of mutual adjustment, 
and the notion that the degree of discomfort, 
which might sustain an action under some 
circumstances, must therefore do so under 
all circumstances is a9 untenable as the 
notion that if the act complained of was 
done in a convenient time and place, it 
must, therefore, be justified, whatever was 
the degree of annoyanoe that was occasion¬ 
ed thereby, (Clerk and Lindsell on Torts, 
6th edition, p. 419.) 

It is not seriously suggested that the 
bouse of the plaintiffs will beoome wholly 
untenable by reason of the construc¬ 
tion of the flour mill or tbe use of 
the oil engine; and we do not consider that 
any substantial interference with the 
physical comfort and convenience of 
the residents of tbe house has been made 
out. In these circumstances we allow 
the appeal and dismiss the plaintiffs' suit 
with costs here and hitherto. 

Appeal allowed. 


* 1924 Allahabad 894. 

Kanhaiya Lag, j. 

Durga Prosad —Defendant-Appellant 

v. ® 

Lachmi Narain —Plaintiff-Respondent. 

S. A. No. 1216 of 1922, deoided on 
29th January, from a Decree of District 
Judge, Cawnpore. 

* Easements Act, Ss. 33 and 35—-No damage it 
substantial unless value is materially diminished 
and physical comforts or business are materially 
interfered with. 

Each case of disturbance of light and air must 
be deoided on its own (acts. Under 8s. 33 and 35 
no damage is substantial unless it materially 
diminishes the value of the dominant heritage and 
interferes materially with the physical comfort ol 
the plaintiff or prevents him from carrying on his 
accustomed business tu tbe dominant heritage as 
beneficially as be might have done prior to the 
disturbance. [P. 395, Ce. 1 aod J ] 

• Easements Act, S. 23—Scope. 

Eitent of an easement other than an easement 
of oecessity as also tbe mode of its enjoyment 
must be fired with referenoe to the purpose for 
which the right was acquired 

K. N. Katju and H . K. Kaul—ioz Ap¬ 
pellant . 

G. W. Dillon —for Respondent. 

Kanhaiya Lai, J.The question for 
consideration in this case is whether the 
defendant wa9 entitled to construct bis 
wall in 9uch a manner as to block a window 
in tbo verandah of tbe plaintiff which* 
opened towards the laud of the defendant. 
The window had been in existence for more 
than twenty years. The Court of first 
instance refused to direct tbe demolition of 
the wall by which the window was blocked, 
holding that the construction had not had 
tbe effect of materially interfering with the 
access of light and air to the verandah of 
the plaintiff. The lower appellate Court, 
however, thought that as the effect of the 
construction of the wall was to block the 
window entirely, the plaintiff was entitled 
to have the obstruction removed in order 
that the access of light and air through the 
window might remain unaffected. In doing 
so it disregarded the conditions of the 
locality, inasmuoh as the verandah of the 
plaintiff had sufficient access of light and 
air from the other - sides and the blocking: 
up of the window had made no difference 
whatsoever to the light and air whioh was 
obtainable to tbe verandah of the plaintiff 
otherwise. 

Seotion 28 of the Indian Easements 
lays down that the extent of an easement' 
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other than an easement of necessity, and 
the mode of its enjoyment mast be fixed 
with reference to the purpose for which 
the right was acquired. The verandah in 
question has got a street in front, from 
whioh any amount of light and air can be 
obtained. It has got three or four doors 
behind and a window on the north, which 
would help the passage of air from one end 
of tbe verandah to another. The window 
in dispute was on tbe south and its obs¬ 
truction cannot possibly involve a material 
interference with the access of light and 
air, so as to entitle the plaintiff to claim 
that it should be restored to its original 
condition. 

The lower appellate Court refers to 
the decision in Khunni Lai v. Kundan 
Bibi (1) but it is possible that tbe 
circumstances of that ca9e may have justi¬ 
fied an order for the removal of the 
obstruction. Seotion 35 of tbe Indian Base¬ 
ments Act lays down that subject to the 
provisions of the Specifio Belief Act of 
1877, an injunction may be granted to res¬ 
train the disturbance of an easement, if an 
easement is aotuaily disturbed, when 
compensation for suoh disturbance might 
be recovered; and seotion 33 of the same 
Act declares that tbe owner or ocoupier of 
a dominant heritage can institute a suit 
for compensation for the disturbance of 
the easement where the disturbance has 
actually caused a substantial damage tq the 
plaintiff. Where the easement disturbed is a 
right to the free passage of light, passing 
to the openings in a house, no damage is 
considered substantial within the mean¬ 
ing of sections 33 and 35, unless it 
materially diminishes the value of the 
dominant heritage and interferes material- 
ly with tbe physical comfort of the 
plaintiff or prevents bim from earrying 
on his acoustomed business in the domin¬ 
ant heritage as benefioially as he might 
have done previous to the disturbance. 

In Paul v. Bobton (2) their Lordships 

nf ? e n PrlVy m ? 0anoiI - referr >“g to the oase 
ff! v \ The Borne Colonial Stores (3) 
Po nted out that the legal test in suoh an 
act on was whether the obstruction oom- 
piamed of was a nuisance or whether the 

getSne th8 . dominftnt lament was 

his anoient 0 ^ 010011 ^ 3 mmss through 
ms anoient Wi ndows of a q uantity of light, 
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tbe measure of whioh wa9 what was requir¬ 
ed for the ordinary purposes of inhabitancy 
or business of tbe tenement according 
to tbe ordinary notions of mankind. 

In Gajadhar v. Keshav Lai (4) it was 
similarly held that tbe owner of a dominant 
tenement was not entitled to an injunction 
except in such oases where be would be 
entitled to recover damages, or in other 
words where the disturbance in equity 
caused substautial damages to tbe plaintiff 
of the kind referred to in the explanation 
appended to section 33 of tbe Indian 
Easements Act. 

Tbe plaintiff has therefore no absolute 
right to protect his window against 
obstruction. He has a right to the access 
of sufficient light and air through his 
window, but if there is already a sufficient 
access of light and air to his house through 
tbe other openings therein and tbe 
obstruction caused to the window does 
not materially or in any measure interefere 
with tbe sufficiency of the access of suob 
light and air, the plaintiff is not entitled 
to any relief. 

The lower appellate Court has omitted to 
find whether tbe obstruction of the window 
bad tbe effect of materially interfering with 
tbe access of light and air to the verandah 
of tbe plaintiff or not, but the learned 
Munsif who iuspeoted the looality points 
out that the verandah of the plaintiff 
is quite open in front, that is, on the 
western side, where there is an open space 
forming the ground of the Pokhrayan 
market, that there is another window on 
tbe northern side and that there are 9ome 
doors on the eastern side opening into the 
sitting room of the plaintiff whioh bring in 
an abundant supply of light and air to tbe 
verandah. In fact, according to the map 
attached to the plaint there is a street in 
front of the verandah and the plaintiff does 
not really suffer any injury by the blookiug 
up of the window. Eaoh oase of an alleged 
disturbance of an easement of light and 
air must be decided on its own facts. On 
th9 facts disolosed in the present case the 
plaintiff is not entitled to any relief, as he 
has suffered do real injury. The appeal is, 
therefore, allowed and the olaim of the- 
plaintiff for the demolition of the wall, 
blocking up the window in question, is* 
dismissed with oosts here and hitherto. 

Appeal aifotosrf. p , 
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Mdker.u, j. 

Ram Sarup —Plaintiff-Appellant 

v. 

Hardco and others —Defendants-Res- 

pondents. 

S. A. No. 1358 of 1922, decided on 
12th February, 1924, again9t the deoree 
of District Judge, BulaDashahar, dated 
7th September, 1922. 

(a) Transfer of Property Act. S. 54 — Contract cf 
sale hoes not create interest m immoveable property 
— Contract. 

A contraot ol sale of immoveable property does 
not oreate even an equitable interest m immoveable 
properties. 

(b) Registration Act, S. 49—Absence of registra¬ 
tion. 

An unregistered compromise of an cfieuce com¬ 
pounded with the permission of the Crimioal Court 
by whioh some rooms belonging to the accused 
were treated as belonging to the complainant and 
were given in exchange for the rooms belonging to 
the aooused, does not pass title to the complainant. 

(o) Transfer of Property Act, S■ ol—Venice under 
an unregistered deed in possession cannot be ousted 
by vendor without paying the vendee the price 
thereof. 

Where by an unregistered compromise of a 
criminal case two rooms belonging to the accused 
were given to the complainant, the accused can 
reoover them back without ou paying the prioe to 
the complainant as the title did not vest in the 
complainant, the property being worth more than 
Rs. 100 ; but only on paying the price can he do so. 

Nihai Chand —for Appellant. 

B. K. Mukerji —for Respondents. 

Judgment: —The facts which have 
given rise to this second appeal are briefly 
these:— 

There is an enclosure No. 43, in which 
there are, it seems, several rooms or houses. 
The apDellant who was the plaintiff in the 
Court below, has been found to be the 
owner of the entire enclosure. Two of the 
rooms or buildings in this enclosure are the 
subject-matter of the 9uit. In a portion 
of this enclosure, the defendants and their 
predecessors were living. It has been found 
by the Court below that their possession 
was permissive. The parties, it appears, 
quarrelled and fought over the possession 
of the defendants and one of the parties on 
the side of the defendants sustained grievous 
hurt. There was a criminal case and 
a compromise was arrived at on the 5th of 
June, 1918. It was embodied on a paper 
bearing a stamp duty of eight annas and 


was not registered. It was stated in the 
compromise deed that room No. 126 wa 9 
given up by the defendants and that they 
were given room No. 129 in lieu of 
the same. It was further stated 
and agreed that the defendants would 
continue in possession of room No. 128 
as before’. The finding is that on this 
compromise being entered into, the prose¬ 
cution was dropped and evidently the 
permission of the Court was obtained to the 
compounding of the offence. For the 
compromise was filed in the Criminal Court. 
Just on the last day of th6 expiry of three 
years, the plaintiff filed this suit for 
recovery of possession of the rooms Nos. 
128 and 129. He pleaded that the 
compromise had been obtained by the 
exercise of undue influence. But that 
point has been given up in appeal in this 
court. The only point that has been 
argued is this. The compromise was 
really a document by which the plaintiff 
transferred his title to the property in 
favour of the defendants. The value of 
the property has been found roughly, by 
the Court below, to be about Rs. 500. Suoh 
a transfer could only be effected by means 
of a registered document under tha 
provisions of the Registration Aot, 
section 17 and section 54 of the 
Transfer of Property Act. The document 
being unregistered it really conveyed no 
title to the defendants and therefore the 
plaintiff is entitled to get back what was 
really his own property. 

The Courts below dismiesed the suit 
bolding that the plaintiff was estopped 
from olaiming the property back, although 
the title still remains with him. 

I have to see whether this proposition of 
law is correct. It having been found that 
the property originally belonged absolutely 
to the plaintiff and it having been found 
that the possession of the defendants was 
only permissive there can be no doubt that 
the defendants are bound to leave the 
property when the plaintiff asks them to 
do so. If any document is pleaded in bar 
of such a suit that document must be regis¬ 
tered under the law already quoted. 
Even if we take the transaction as one by 
which the plaintiff relinquished his title in 
favour of the defendants, the document 
would come under clause (6) of section 
17 of the Registration Act and his title to 
it can be extinguished only by a registered 
document. 
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The document being unregistered is 
inadmissible in evidence under section 49 
of the Registration Act. Indeed the 
defendants are precluded from saying that 
there is a document in their favour by 
wbioh - the title of the plaintiff has been 
extinguished. Further they are not per¬ 
mitted to prove the agreement by oral 
evidence beoause the agreement such as it 
was had been reduced into writing (seotion 
92 of the Evidence Act). Such being 
the case there really remains nothing to 
prevent the plaintiff from recovering. 

For the respondents relianoe has been 
placed on the case of Salamat ul- Zamini v. 
Masha Alla Khan (1), a decision by two 
learned Judges of this Court. In that case 
it appears that there was an exchange 
of property between two parties and that 
exchange had been acted upon. Alter some 
time one of the parties to the exchange 
wanted to go back over the transaction and 
sought the recovery of. the property which 
he had given away. There was no registered 
document to record the transaction. It was 
held by Walsh, J., that the rules of equity 
would prevent the plaintiff from succeeding. 
Piggott, J., was of opinion that the title of 
the plaintiff was not lost but on equitable 
principles the Oourt would not give its aid 
in favour of the pliintiff. In my opinion 
that ruling has no bearing on the facts of 
this oase. In the case before me, the 
defendants gave nothing to the plaintiff in 
theshape of any tangible property, according 
to the finding of the Court below. The pro¬ 
perty which they purported to exohange 
was the property of the plaintiff himself. 
The entire enclosure has been found to be 
the property of the plaintiff. All the consi¬ 
deration that the plaintiff got for purport¬ 
ing to give away bis two rooms Nos. 128 
and 129 was the dropping of the proseaution 
that was going on against him. This was 
no doubt a good consideration and would 
have created a valid consideration for a 
sale. But the question is, where there is no 
sale-deed, can the mere faot that a consider¬ 
ation passed operate to oreate a title. To 
put it m simple terms suppose a man 
agrees topsail for a sum of Rs. 500, his 
house. He receives the consideration and 
hands over the property. Can he not in 
the absence of a registered sale-deed go 
back ‘be contract and say here is the 
aum oE.Ba.fiQQ whioh you gave to me; 


TT 


'ftVllfltt) 40 All, 187. 




take it and give me back my property. 
If he oould not be allowed to aay so, the 
result would be an extension of the law, as 
embodied in section 54 of the Transfer of 
Property Act. It lays down that in the 
case of property of the value of Rs. 100 or 
more, a sale could be effected only by a 
registered instrument. In the case of 
property of lessor value a sale could be 
effected by delivery of possession. If we 
say that ibe mere fact that possession had 
been delivered and the sale price bad been 
paid, was sufficient for the creation of a 
title or for preventing the plaintiff from 
getting back bis owo property, shall we 
not really be legislating ? The Calcutta High 
Court in a oase directly on the point, 
Jagadbandhu Shah v. Radh Krishna 
Pal (2) held that the rules of equity would 
Dot apply where there were dear provisions 
of law, to the contrary. In the case 
of Omrao Singh v. Lachbr.an Singh (3), 
there was a compromise in the nature of a 
family settlement. It had been partially 
aoted upon as the son of one of the parties 
to the contract obtained arrears of mainte¬ 
nance on foot of it, but tbeir Lordships of 
the Privy Counoil had no hesitation in 
holding that the oompromise failed so far as 
immoveable property was concerned simply 
because the dooument had not been regis¬ 
tered under Aot XI of 1877, seotion 17. 
That, in India a mere contract does nob 
oreate any equitable interest in immoveable 
property was held in the Privy Council oase 
of Maung Shiva v. Maung Inn (4). 

The title being with the plaintiff, as I 
have said, he must suoceed. But he mush 
also put the defendants in the same position 
in wbioh they would have been in, if there 
had been no oompromise. The compromise 
was to the effect that they would have a 
certain consideration for dropping the 
prosecution. If the consideration had been 
a oortain sum of money there would have 
been no difficulty in putting the plaintiff to 
terms. He oould have got his deoree for 
possession on payment of the sum of money 
which was the consideration. In this case 
the prosecution was dropped in consider¬ 
ation of the two houses whioh have been 
found to have been the absolute property of 
the plaintiff. There was no dear issue 
before the lower Court as to the aotual 
value of the bouses. This poin t therefore 

Ta) (1914) 36 OaL 980. " ~ 

(8) (1911) 83 All. 344 (P.O.). 

(4) (1917) 44 0*1. 549 (P-C.). " - ' 
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should now be decided. It is my opinion 
that the plaintiff would be entitled to 
recover the houses only on payment of an 
equivalent in money of the same. 

I remand the following i99ue for trial to 
the Court below :— 

What is the value of the two houses 
Nos. 128 and 129 in enclosure No. 43? 

Fresh evidence would be allowed on 
behalf of the parties. The finding would 
be returned in two months. Ten days' 
time is allowed for filing objections. 

Case remanded. 
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Piggott, j, 

Dwarka Dhish Prosad Singh —Plaint- 
iff-Applioant 

v. 

Raja Kesho Prosad Singh— Defendant- 
Opposite party. 

O.S. No. 1 of 1923. decided on 18th 
December 1923. 

• Civ. Pro . Code , 0. 47, r. 2— Allegations of fraud 
in connection with petition of compromise accepted 
by a Court do not justify either review or revision 
under S. 157, Civ. Pro. Code—Civ. Pro Code . 
S. 161. 

A party filed a petition of compromise supported 
by an affidavit. On the day fixed for the appear¬ 
ance of the party himself bi9 Counsel asked the 
Court to exouse the non-attendance of the party 
and stated that he bad been instructed by the 
party personally to press the application for 
compromise. The Court accordingly passed a 
deoree in terms of the compromise. Some time 
after the party applied for review of judgment on 
the ground that the petition of compromise and 
the affidavit were exeouted by the party because 
he was in fear of bis life at the hands of the 
defendant. Held , that 8. 151 could not be applied 
and O. 41, r. 1, also oould not be applied. 

N. P. Asthana —for Applicant. 

Piggott, J.: —The application before me 
is one presented on the 8th of September, 
1923, asking this Court to review an order 
of the 11th June. 1923, according to which 
it was held that a oertain suit pending 
before the Court had been wholly adjusted 
by a lawful agreement and it was ordered 
that a decree should be passed in the 
terms contained in a certain paragraph 
of an affidavit purporting to be sworn 
by the plaintiff in connection with the 
aforesaid agreement. The application, as 
presented to the Court, did not refer to 
any provisions of the Code of Civil 


Procedure; but I have been informed in 
argument that it is intended to invoke 
either the inherent jurisdiction of chis 
Court under section 151 of that Code, or 
the power of review given by Order 47, 
rule 1 of the same. When I set myself 
to specify the grounds upon whiob this 
application is made to me, I find it ex¬ 
ceedingly difficult to compose any coherent 
summary of the 66 paragraphs of the 
affidavit which has been sworn in sup¬ 
port of the application. The first 19 
paragraphs are recitals of facts, some 
of which are apparent from the record 
before the Court and none of whioh have 
any bearing upon the question for 
determination, except in so far as they may 
be regarded as necessary to introduce or 
lead up to the allegations made in 
subsequent paragraphs. In the next four 
paragraphs it ie merely asserted that the 
defendant, at a oertain stage of the pro¬ 
ceedings, communioated to the plaintiff a 
desire to enter into negotiations for a 
settlement of the suit. The six following 
paragraphs contain allegations, some of 
whioh are preferred in terms perhaps 
designedly vague, and certainly susoeptible 
of more than one interpretation ; but I can 
only understand these paragraphs as mean¬ 
ing that a certain petition of compromise 
and affidavit, whiob were presented to 
this Court on the 23rd of May, 1922, were 
exeouted by the plaintiff without know¬ 
ledge of their contents, and beoause he was 
in fear of his life at the hands of the 
defendant. The story is continued in the 
next few paragraphs, but they do not seem 
to me to contain any matters directly 
bearing on the question now before me 
until I oome to the 42nd paragraph of the 
affidavit. It is now necessary to explain 
exaotly what did take place in this Court. 
A petition of compromise, supported by 
affidavit, was presented to me on the 23rd 
of May, 1923. I took up the matter in 
the presence of Counsel for both parties on 
the 25th of May. The important part of 
my order was that the application should 
be put up for disposal on the 11th June. 
1923, and that the plaintiff should then 
attend in person. On the 11th June the 
plaintiff did not attend in person, but was 
represented by Mr. Sultan Ahmed, Advo- 
oate of the Patna High Court, a gentleman 
of the highest position in his profession, 
who was appearing in this Court by 
permission of the Hon'ble the Chief 
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Jnstioe. The reoord of the proceedings 
wbioh followed 9bows that I was fully 
alive to the difficulties of the situation 
•created by the failure of the plaintiff to 
-comply with the order directing his personal 
attendaooe. I was assured by Mr. Sultan 
Ahmed that the order requiring the personal 
attendance of the plaintiff bad reached the 
’ said plaintiff and that he. as Counsel for the 
plaintiff, bad beea instructed by the latter 
to a9k the Court to excuse the nou- 
attendance of the plaintiff in person and 
not to pass aoy farther order insisting 
upon his personal attendance oo a subse¬ 
quent date. I also received from Mr. Sultan 
Ahmed, and aooepted from him, bis 
assurance that be bad been instructed by 
the plaintiff personally to press the appli¬ 
cation of the 23rd of May, 1923, that is to 
say, the application compromising the suit. 
I was also fully awake to the fact that this 
application amounted in substance to a 
withdrawal of the suit by the plaintiff and 
an abandonment by him of the olaim wbioh 
he had preferred against the defendant. I 
dealt with the matter on the basis of a peti¬ 
tion of compromise tendered to the Court by 
Mr. Sultan Ahmed, under instructions 
from his client, on the 11th June 1923. 
1 am, therefore, not concerned to enquire 
into the precise oiroumstauaes under wbioh 
the petition was presented to this Court 
-on the 23rd of May. 1923, or the affidavit 
by which it was supported came to be 
sworn. I aooepted Mr. Sultan Ahmed's 


assurance that his client had expressed to 
him a desire that be should represent him 
before the Court on the 11th of June, 1923, 
' that he should ask the Court to exouse the 
personal attendance of the said olient and 
that he should ask the Court to dispose of 
the sait in the terms of the petition of 
• compromise which had been laid before 
me, in the first instance, on May the 
23rd, 1923. After considering the affidavit 
now laid before me, I am of opinion that I 
was not oply justified in accepting these 
assurances from Mr. Sultan Ahmed, but 
that I was bound to do so. In the 
Jaoe of these assurances, I disbelieve 
the statement made in paragraph 42 
ot the affidavit now before me. I 

4* of the said 
ffidavit, the plaintiff does not say that be 
did not Instruct. Mr. Sultan Ahmed to do 

that Mr SBSjfi& g8 whioh ha n ° w knows 
nn behalf 
6he W Im.im. / Whet he says is 


that he represented to the said Counsel 
what he had been previously told to say by 
the defendant, and be asserts that he did 
fcbis beoause he only saw Mr. Sultan 
Ahmed in the presence of the defendant and 
that the defendant bad told him 
that be would come to serious grief if 
he failed to give Mr. Sultan Ahmed 
those instructions which he aotually did 
give. The paragraph does not even assert 
that the plaintiff asked to be allowed to see 
Mr. Sultan Ahmed in private and without 
the presence of the defendant. To sum up 
the matter, it seems to me that the allega¬ 
tions in the affidavit before me are, in 
sub9tanoe, that the plaintiff signed certain 
papers and swore a certain affidavit, without 
knowing the contents of those papers or of 
the affidavit, at a certain place in Allahabad 
on the 23rd of May 1923, at a time when 
be was suffering wrongful confinement at 
the bands of the defendant and the 
servants or agents of the defendant, and 
because he believed his life to be in danger 
at their hands if he refused to sign tbo9o 
papers and to swear this affidavit. I have 
not examined tue officer before whom the 
affidavit was sworn ; but there are in my 
opinion considerations apparent enough 
on the materials now before me to justify 
me in declining to take any aotion upon 
these allegations. I have asked whether 
any report was ever made to the police in 
Allahabad, or any complaint ever presented 
to a Magistrate of this plaoe, in respect of 
the offences of wrongful confinement, 
criminal intimidation and extortion disclos¬ 
ed by paragraphs 25 to 31 of this affidavit, 
and I am informed that nothing of the sort 
was ever done. I have sufficient confidence 
in the offioial who certifies that the 
affidavit in question was solemnly affirm¬ 
ed before him to feel certain that he 
did not permit the plaintiff to affirm 
without first satisfying himself that the 
plaintiff was aware of the contents of the 
affidavit. •Finally, I am of opinion that 
it is a question of minor or subsidiary 
importance to oonsider the oiroumstanoee 
under which this affidavit was sworn, or this 
petition presented to me on the 23rd of May 
1923, seeing that my decision on the llfih 
June 1923, was wholly based upon the 
assurances given me by Mr. Sultan Ahmed. 

For these reasons I am not of opinion that 
this is a case whioh oalls for the exercise of 
WW inherent powers wbioh this Court may 
possess, in order- to set aside the order of 
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the 11th June, 1923, or the deoree wfcioh 
followed thereon. As a question of law, 
I am further of opinion that the provisions of 
Order 47, rule 1 of the Code of Civil Pro¬ 
cedure would not warrant me in allowing 
this application on the basis of an applica¬ 
tion for review of judgment. The case is in 
my opinion obviously distinguishable from 
that reported in 44 Bom. 408. The Calcutta 
High Court has held that, where the 
attention of a Court is invited to the fact 
that some fraud has been practised upon a 
party in connection with a petition of 
compromise which has been accepted by a 
Court in whioh a suit was pending, that 
Court may apply the provisions of Order 47, 
rule 1, to set aside the order accepting 
the compromise, if satisfied that the alleged 
fraud has been practised. I cannot find 
any allegations of fraud in the affidavit 
before me. There are allegations which go 
far beyond the mere assertion that the 
plaintiff’s assent to the compromise or 
withdrawal of bis suit was obtained by 
undue influence. They are, as I have 
noted, assei^ioDS that the said compromise 
was obtained by the wrongful confinement 
of the plaintiff, by criminal intimidation 
and by extortion. Those assertions I 
distrust and I have given reasons for doing 
so sufficient to warrant me in taking no 
aotion npon the affidavit which contains 
them. Even in oases where fraud has 
been alleged, with that definiteness and 
fulness of specification which the law 
requires, the decisions of the Caloutta High 
Court which have been laid before me in 
argument, while asserting jurisdiction on 
the part of a Court to take up a petition 
like the one before me as a petition for 
review, on the strength of the words, or 
for any other sufficient reason ” in the 
aforesaid rule, express the opinion that the 
matter is one which should ordinarily be 
litigated in a separate suit. My own 
opinion is that the words, "or for any other 
sufficient reason ”, must be taken to refer 
to something ejusdem generis with the 
words that precede. My attention has 
been drawn to one case, not to be found in 
the authorised Law Reports, in which the 
Madras High Court held that a review of 
judgment could be granted in a case of 
fraud, where the circumstances were 
suoh that the Court could bring the 
case under the earlier provisions of 
Order 47, rule 1 of the Civil Procedure 
Code, by holding that the application for 


review was based upon the discovery of 
new and important matter. In so far aa 
the affidavit laid before me in support of 
this application purports to refer to any 
new or important matter supposed to have 
come to the knowledge of the plaintiff since 
the 11 tb June, 1923, I disbelieve any 
allegations to this effect, principally by 
reason of the confidence which I fed in 
accepting the assurances given me on that 
date by Mr. Sultan Ahmed. For these 
reasons I reject this application. 

Application rejected . 
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Lindsay and Sdlaiman, jj. 

Basdeo Rai and another —Defendants- 
Appellants 

v. 

Jhagru Rai— Plaintiff-Respondent. 

F.A. No. 108 of 1923, deoided on 
28th January, 1924, from the order of Sub- 
Judge, Basti. 

(a) Specific Relief Act . S. 27— Contract of pre¬ 
emption can be enforced against representatives — 
Case-law discussed. 

If a contraot of pre emption be deemed to be a 
contract of sale it can be enforced under certain 
circumstanoes under S. 27 against the represent¬ 
atives of the original parties to the contraot. 

(b) Contract Act . S. 23—Contract of pre-emption 
is nof against public policy—Case-law discussed . 

In view of the fact that in the United Provinces 
oontraots for pre-emption have been enforced for 
several years the oontraot of pre-emption cannot 
be deemed to be against publio polioy. 

(o) Transfer of Properly Act , $. 14— Contract of 
pre-emption being already recognised does not offend 
against the rule in 8. 14—Case-law discussed. 

In view of the foot that the diQorent High 
Courts have recognised the contraot of pre-emp¬ 
tion, tbo contract cannot be deemed to offend 
against the rule of perpetuities and is therefore not 
invalid and unenforceable. Rules of Kogli6b ln^ 
must be applied to Indian Oases with great caution. 
(24 W.R. 321, Dist.) 

(d) Transfer of Propeiry Act % S . 40—Contract of 
pre-emption is enforceable against heirs of trans¬ 
ferees with notice—Case-law discussed. 

Under 8. 40 contracts of pre-emption being valid 
contracts are enforceable against the pereonal heirs 
of the original parties as also against the transferee 
with notice until the settlement in the Record-of- 
Rights of whioh the contract was entered into is at 
an end. 

(e) Contract Act . S. 29-Uncertainty. 

Where the father and grandfather had apparently 
eigned the Zamima Khewat and thereby assent¬ 
ed to a contraot of pre-emption, held , tna* 
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there was do uncertainty as to tbeir intention 
wbicb was obviously to eot6r into a ocntraoc (or 
the period of »eU lenient. 

Peary Lai Banerji —for Appellants. 

Barnandan Prosad —for Respondent. 




Lindsay, JThe material facts are set 
oab in the order of my learned colleague. 

On the evidence furnished by the 
" zamima khewat ” which was drawn up in 
the year 1886, it has already been decided 
that there was a contract entered into in 
that year providing for a right of pre-emp¬ 
tion. The period of the ooncracb was the 
period of the settlement and that, as my 
learned brother has pointed ou*, was to 
oome to an end on the 30th of June, 1919. 
It was, therefore, a contract for a definite 
period, aud admittedly the sale now sought 
to be pre empted was made on the 10th 
May, 1919, that is, within the period of 
the contract. 

It is this sale which aooording to the 
plaintiff gives him his cause of action, and 
the question is whether he is entitled to 
enforce his right of pre-emption arising out 
of the contract, against the vendor and the 
purchaser. 

It is foand that the father of the 
plaintiff and the grandfather of the vendor 
signed the toajib ul-arz and were, therefore, 
parties to the oontraob. 

It has heen argued before us that the 
oontraob for pre-emption cannot be 
enforoed on the ground that it is void for 
uncertainty. A second argument is that 
suoh a contract should be held to be void 
beoauee it is opposed to public policy. A 
third argument is that the oontraot is void 
for remoteness, or, to put it in other words 
because it is obnoxious to the rule against 
perpetuifciea. And lastly it is contended 
that in no oase could such a oontraob 

bind the representative of the original 
parties. 


With regard to the first argument 
agree with my learned brother that 
uncertainty attaches to the oontraot unc 
consideration. Aa he points out, the inte 

7 a \!° oontraot for » definite peric 
namely, the period of the settlement. 

8e ° ond moment it is qu 

is reaonn? , ^ B *\. rov * noe where pre-empti 
is reoognized and enoouraged. 

fWo ' 5 he fonrth argument, name! 

Le ISt'* °‘ **• nafc ™ oan in 

23 is * miL*^ D ‘ fttive8 of fche P« fcI 
(nat ia a matter* be decided by the ana- 
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ment contained in seofcion 37 of the Indian 
Oontraot Act. It is nothing to fche point 
to 9ay thafc a man cannot bind his represen¬ 
tatives by entering into a contract giving 
rise to a right of pre-emption. Whether a 
persou purports to bind bis representatives 
or not, they will be bound by operation of 
law if the law declares them to be so bound, 
and suoh a declaration is contained in 
section 37 above referred to :— 

“ Prnmico^ bind the representative of tbe pro¬ 
misors in case of tbe death of such promisors 
before performance unless a contrary intention 
appe.ra from the contract.” 

As is evident from illustration (6) to this 
aeotion, the only exception to the rule arises 
in those oases iu which the personal skill 
or the speoial competence of the promisor 
are relied upon. No suoh question can 
possibly arise in a oontraot giving rise to 
a right of pre-emption. A contract of thab 
nature is within tbe general rule and can 
be enforced against fche representatives of 
tbe promisor after bis death. 

There can be no difficulty in holding 
here that the promise can be enforoed 
against the vendor, the grandson of the 
promisor and his reoresentative within the 
meaning of seofcion 37. 

It remains then to be considered whether 
the plaintiff oan enforce his right under the 
oontraot of pre-emption aga'nst the purcha¬ 
ser from the vendor. The law is that the 
liability under a contract caDnotpasa by an 
assignment whiob is the aot of one of the 
parties to the contract. It may of oourse 
be transferred by agreement between the 
promisee and promisor in oironmstanoes 
whioh amount to novation or the making 
of a fresh oontraot. 

But tbe liability may be transferred by 
operation of law and it has to be seen, 
therefore, if fche law, as we have it, deolares 
thafc a oontraot giving rise to a right of pre¬ 
emption oan be enforced against a third 
party, e.g., an assignee who was no party 
to fche original oontraot. 

We are thus brought to a discussion of 
the question whether a contract of this 
nature binds an assignee on the ground 
that it contains a oovenant whioh, accord¬ 
ing to the phraseology of the English law, 

runs with the land." In this connection 
the law to be considered in India is the law 
contained in section 40 of the Transfer of 
Property Act which lays down what rights 
or obligations may be enforced against a 
transferee of immoveable property. 
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Two classes of rights are referred feo io the 
section. The first ola99 consists of rights 
to restrain the enjoyment of land or to 
compel its enjoyment in a particular 
manner. Tbe9o are the rights whioh arise 
under the “ restrictive covenants ” which 
are enforced in equity in England on the 
ground that the person entitled to the right 
has an “ equitable interest " in the land or 
aright in the nature of an equitable ease¬ 
ment. 

This olass of rights obviously doe9 not 
inolude a right to enforoe pre emp ion. 

The second olass of rights is defined in 
the sooond clause of section 40 of the 
Transfer of Property Act. 

" Whore a third person is entitlei to the beofflt 
of au obliga'ion arising out of oootraot and annex¬ 
ed to tho ownership of immoveabl* property but 
not amounting to au interest therein or easement 
thereon." 

It seems to me that a contract giving rise 
to a right of pre-emption clearly falls 
within this category. 

The promisee in suoh a contract is clearly 
entitled to the benefit of the obligation 
entered into by the promisor, namely, that 
when he proposes to sell the land, he will 
give the promisee the first offer. The 
obligation of the promisor is annexed to 
the ownership of the land for it is in his 
quality as owner that he undertakes the 
obligation and the obligation concerns the 
land, for it is an obligation to offer the land 
in the first instance to the promisee in 
case a sale is being contemplated. 

And, lastly, the benefr. of the obligation 
whioh arises out of a contract for pre erup¬ 
tion is neither an interest in the land nor 
an easement thereon. It is obviously not 
an easement, and regard being had to the 
language of section 54 of the Transfer of 
Property Aot, it oannot amount to an inter¬ 
est in the land. The section says that a 
contract for the sale (and therefore for the 
re-sale) of immoveable property does not of 
itself create “ any interest in or charge oo 
such property." The words are “any inter¬ 
est/’ and, in my opinion, preclude the 
notion that an interest even of an equitable 
nature arises out of such a contract. I 
am of opinion, therefore, that the obligition 
which springs from a contract giving rise 
to a right of pre emotion is clearly one 
which falls within the second clause of 
section 40 of the Transfer of Property Act 
and that the benefit of such an obligation, 
though it amounts neither to an interest 
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in nor to an easement on land, is enforce¬ 
able against the persons speoified in the 
section, that is, transferees with notice or 
gratuitous transferees. 

In England the dootrine appears to be 
that pre-emptive covenants or covenants 
for re-purchase give rise to an equitable 
interest in the land. The result is the 
creation of privity of estate between the 
person entitled to pre empt and subsequent 
transferees and it is on this basis that 
covenants for pre-emption are eaforosd 
in equity against gratuitous transferees or 
transferees who take witu notice of the 
oovenant. 

In India the right to enforce the oove¬ 
nant is given by stature, seotion 40 of the 
Transfer of Property Aot where the right 
does not amount to an interest in land. I 
agree, therefore, with my learned brother 
when be points out that cases suoh as the 
one we have before us are non to be decided 
upon the doctrioe9 of the English law but 
must he decided upon the Lw as eoaoted 
in India. I am satiffi td that in the present 
ease the right is enforceable against the 
transferee by purohase who oannot be 
allowed to plead want of notion of a con¬ 
tract contained in nhe id ijib-nl-arz of the 
village in whioh the property is situated. 
There remains the argument about remote¬ 
ness. It is said that such a contract 
offends against the rule relating to per¬ 
petuities as laid down in section 14 of the , 
Transfer of Property Aot. 

But clearly that rule can only be applied 
in oases where there is an attempt to create 
an interest in property. A contract for 
a right of pre-emption or re purchase does 
not give rise co any interest in immoveable 
property. The language of sec'ion 54 of the 
Transfer of Property Aot is clear upon that 
point. It follows that the rule against 
perpetuities cannot he invoked for the 
purpose of arguing that the contract with 
whioh we are conceroel in this case is void 
for remoteness. 

I have abstained from oommant upon the 
numerous oases wh ch have been oited 
before us in argument. They are all set 
out and discussed in the judgment of my 
learned oolleague. I would only observe 
that it seems to me than in mo9t, if not all, 
of the cases in India to whioh our attention 
has been drawn, the provisions of section 40 
of the Trmsfor of Property Aot have not 
reoeived duo consider i»ion. In my opinion 
fcbis appeal fails and should be dismissed* 
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Sulaiman, J :—This is a defendants 
appeal arising oat of a suit for pre-emotion 
based on a sale-deed, dated the 10:h of May, 
1919. Toe suit was originally baaed on an 
alleged oastom prevailing in tbe village, 
which was denied by the vendees. The 
Court of first instance, finding that no 
custom had been established and that the 
entry in the zamima khewat relied upon by 
the plaintiff was one of contract, dismissed 
the suit. On appeal the lower appellate 
Court came to the conclusion that even if 
no custom existed, tbe plaiatiff was entitled 
to succeed on the ground of a contract of 
pre-emption. It may be ooted that the 
zamima khewat relied upon by the plaintiff 


waa prepared at the time of the settlement 
of 1886 and acoording to the Gizetteer of 
the District of Basti, page 120 this settle¬ 
ment was to expire on the 30;h of June, 
1919. Thus the settlement was still in 
foroe at the time when tbe sale-deed in 
question was executed and when the alleged 
cause of action in the plaintiff’s favour 
arose. The lower appellate Court accord¬ 
ingly set aside the decree of the first Court 
and remanded the oase for trial oo the 
merits. An appeal by the defendants was 
disposed of by a Bench of this Court of 
whioh the judgment is reported in 20 A. L 
J. R. 464. This Court modified the order 
to this extent that it sent tbe case back to 
the first Court with direction to the plaintiff 
to amend bis plaint so as to base bis olaim 
on the ground of contraot also. As a result 
it may now be taken to be finally settled 
for the purposes of this oase, that no custom 
of pre emption has been proved to exist. 

fW the -? 98 W60t back fc0 the 

SJinrf ^ ! U lu Wa9 aRaio dismi89 ^ °° the 

th8re Was no evid «°°« on the 
record to show that either the plaintiff and 
b 8 predecessors or the defendants and Ueir 

Cn°h- 8 i, had 8igDed tba *»«•*«* 

oriw wh,obwa8 Prepare! in place of the 

Court Ul a l Z '- ^ Qa lower appelate 

of fhl ^ 0V6r i admitted h complete copy 

th« (L^ • r °T d , 01 h ‘» 'ound 

Jhagra atber of the plaintiff 

of the' vendn U< Vl. nath * fche grand-father 

signed it and* w'ere^TY^*' aoparaotly 
contract pJ!, 8 a930Dt,D 6 parties to the 

Court, it held that ; ° n tW ° 0,8a '* of thU 
Pima faoin n* 886 ,n . aDy 0136 there was a 

was binding upoY kI, oo para0Dat9 aod 

obaecoe of thefr ftQ ‘ evan aa 

pQlr signatures would nob 


justify an inference that they had nob 
agreed to it. It accordingly sent the case 
baok once again for disposal of the remain¬ 
ing issues. 

The defendants have come up again in 
appeal bo this Court and urge that the suit 
should have been dismissed. I may note 
that in the course of the argument no 
suggestion has been made that tbe plaint¬ 
iff’s father and the vendor’s grand-father 
had not signed the zamima khewat. The 
points whioh the learned Advocate for the 
appellants has strongly urged may be 
enumerated as follows Firstly, that the 
contract of pre-emption was void for un¬ 
certainty. Secondly, that it waa against 
public polioy. Thirdly, that it offended bhe 
rule against perpetuities. And. fourthly, 
that in any oase it cannot bind the repre¬ 
sentatives of the original parties to the 
contract. 

The wajib-ul-arz or the zamima khewat 
does nob embody the oontraot itself but i» 
merely a prima facie evidence that such a 
contract was entered into by the co-shar6rs 
at the time of the settlement. In the 
absenoe of anything to the contrary, sucb 
a oontract must be presumed to have been 
intended to hold good for the whole period 
of tbe settlement and nob longer. In oases 
of districts whioh are not permanently 
settled, such settlements are ordinarily for 
fixed periods of 30 years. It cannot, there¬ 
fore, be said that this oontract of pre¬ 
emption was for such an unkcown or 
indefinite period as to make it void for 
uncertainty. The intention of the oo-sharera 
obviously wa9 to enter into a oontraot for 
the period of the settlement. There is no 
uncertainty as to their intention. Section 
29 of the Contraot Act oan, therefore, have 
no apulioation. In the oase of Bimal Jati 
v. Biranji Kuar <1) both Sir Arthur 
Straobey, C.J., and Baoerji, J., remarked 
that such a oovenant for pre-emption waa 
not void for vagueness or uncertainty’. I 
may ad 1 that if the contract had been for 
an unlimitel period of time, it might well 
have been contended that it was unenforce¬ 
able against the heirs and the representatives 
as being too vague and uncertain. 

So far as these provinces are concerned, 
it ih not possible to oontend that a 
oontraot of pre-emption is against puhlio 
policy. It i 5 well kaown that for a large 
n umber of years suits for pre-emption on 

(1) H900; 22 All. 233. 
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he basis of contracts have been decreed 
by this Court. Futbermore, when in 
numerous villages even a custom of pre¬ 
emption has grown up and has been 
enforced, it cannot be said that a contract 
of pre-emption is against public policy. 

Nor can, io my opinion, the rule of 
perpetuities apply under the Indian Law. It 
may be conceded that io England the view 
has been exure^sed that a covenant for 
re purchase ' without any d> finite limit as 
to the period of time within which the 
covenant was to have effect’ could cot be 
enforced ; vide the case of London and 
Sotuh Western Railway v. Gomm (2) and 
subsequent cases. It must, however, be 
borne in mind that the rules of English 
law have to be applied to Indian cases 
with great caution. In Gomm's case the 
ratio decidendi was that a contract of sale 
did create an equitable interest in land and 
was, therefore, within tb9 rule of perpetui- 
fie 3 . Cases in India, however, are govern¬ 
ed by the CoDtraot Act, the Transfer of 
Property Act and the Specific Relief Act. 
Seotion 54 of tho Transfer of Property Act 
(which came into force before Gomm’s 
case was decided) expressly provides that a 
contract for the sale of immoveable proper¬ 
ty does not of itelf create “ any interest 
in or charge on such p'operty. ” In the 
face of an express statutory provision of 
this kind, it is impossible to urge that a 
contract of that kind creates any interest, 
legal or equitable, in tho property at all. 
The rule agaiost perpetuities is embodied in 
seotion 14 of the Transfer of Property Act 
and under it no transfer of property oan 
operate to create an interest which is to 
take effeot beyond the legal limit prescrib¬ 
ed therein. Woen a oontract of pre emp- 
tion is entered into by the proprietors of a 
village, there is no transfer of any property 
affeoted at all. Seotion 14, therefore, in 
terms oannot apply to it. If it be conooded 
that a oontract of pre-emption does not 
create any interest in land, it would be 
very difficult to contend that such a 
oontract comes within tho rule against 
perpetuities. Such a rule cannot apply 
unless sd interest in land purports to have 
been oreated. 

Tho learned Advocate for the appellants 
has strongly relied on a number of cases 
in support of his contention. 

The earliest case is that of Tripoora 


Sundari v. Jugger Nath Dutt (3). That 
case was decided long before the Transfer 
of Property Act was passed and oan, 
therefore, be easily distinguished. 

The next important case is that of Nobin 
Chandra Soot v. Nawab Ali Sircar (4). In 
that case the oontract was embodied in a 
private documeutand was to reconvey the 
land for a fixed consideration in the event 
of beiDg called upon to quit it without 
specifying any period of time. The learn¬ 
ed Judges of the Calcutta High Court 
quoted passages from English cases, 
principally that from Gomm's case, to the 
effect that a covenant of this character 
which bound the covenantor, to convey 
the property to the vendor ' without 
any definite limit as to the period 
of time within which the covenant 
wa9 to have effect ’ could not be enforced. 
The view expressed therein was that no 
limit could be imposed upon the power of 
alienation whiob extends ' beyond any 
definite period’ and which contravenes the 
doctrine of remoteness. 

This last ease was considered by two 
learned Judges of the Caloufcta High Court 
in the case of Kali Aladdin Bhuya v. 
Reasuddin Ahmed (5) and was distinguish¬ 
ed on the ground of there having bean a 
devolution of interest of one of the parties 
by inheritance. The learned Judges, how¬ 
ever, held that the covenant by itself was 
not void but was valid in law and could be 
enforoed against the covenantor &9 well as 
a purchaser with notice from him, aDd 
a case of our Court was quoted with 
approval. 

The next oase is that of Nabin Chandra 
Sarma v. Rajani Chandra Chakraburty (6> 
There too the olaim for pre-emption was 
based on a olause contained in a private . 
dooument. Mukerji, A.C.J., remarked that 
it was 

“firmly settled that an option to arise on any 
intended sale or other particular kind ol alienation 
by the owner e.g- a right o( pre-emption or first 
refusal, is subjeot to the rule against perpetuities, 
and to biud the land or properly must oompty with 
it nr less the right is conferred by statute. It may 
be entirely void even where limited to a proper 
period, if intended merely as a total oheok on 
alienation by the owner". 

At page 904 the learned Judge, in repel¬ 
ling the argument that in particular 


(3) (18761 34 W.R. 831. 

(4) (1901) 6 C.W.N. 343. 
(6) (1909) 10 C.L.J. 636. 
(6) (1931) 26 O.W.N. 901. 


(2) (1883) 20 Oh. D. 662. 
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contingencies the covenant might Dot 
contravene the rule against perpetuities, 
remarked : 


“To test whether a covenant violates the role 
■gainst perpetuities, we must look not to tbe parti¬ 
cular events which may have aotually happened 

but to all possible contingencies.In the 

light ol this principle, it is abundantly dear that 
the covenant in this case is obuozious to tbe rule 
against perpetuities”. 


It is apparent that tbe learned Judge 
regarded suoh a covenant as altogether void 
and not only unenforcible against the re¬ 
presentatives. This must of necessity be so ; 
if a covenant does actually offend tbe rule 
against perpetuities, it is void ab initio. Tbe 
logioal conclusion to which one would then 
be driven would be that suob a covenant 
oannot be enforced against even the parties 
to thecontraob. With great respect to the 
learned Judges of the Caloutta High Court 
I think that theeffeot of tbe provision con¬ 
tained in section 54 of the Transfer of 
Property Aob was altogether overlooked 
and the basio principle underlying the 
English oases that such a contract oreatea 
an interest in land so as to bring it within 
the rule of perpetuities, was not fully 
appreciated. 


Tyabji, J., in a very learned judgmer 
reported in Avula Char a Mudiv. Marribi 
Vina Raghavulu (7), has most clearl 
brought out the great distinction whic 
subsists between the rules of English la^ 
and the Indian Statutory law. He ha 
pointed out that it is settled beyond argi 
ment that an agreement merely persont 
not ereatmg any interest in land is nc 
within the rule against perpetuities and h 
has shown how the English oases are o 
that ground clearly distinguishable an 
oannot apply fc 0 a oaso arising in Indi 
Which is governed by the Contract Act, th 

° f Pr °Pwt y Act and the Speoifi 
Relief Act. He has also very oogentl 

tTha^nf ll th ® r ' ghfc that ia 

exisfcflnrto ° r # 0d W - 0re t0 depend u P° n tb 

that .‘V; » tere8t in th0 lftnd an 
offend^ ! fc80U wer0 void in law a 

petuitiea 8 ifc 8 ro° 8 u the rule again8fc pei 

L are b0f0 « the Com 

parties to W fh° !* ave themselves bee 

to oreate the • . tran8aoti °n attemptin 

bien c or thab ‘hey a. 

"gangers or transferees. I fully agree wit 


fcbe view expressed by the learned Judges 
of tbe Madras High Court. In faofc there 
is no good answer to tbe contention there 
put forward that if a covenant of this bind 
were to be avoided on the rule against per* 
petuities, the coveuant rau9b be deemed to 
be wholly void and not as if it were valid 
against tbe parties and invalid against their 
representatives. 

Even in fcbe judgment of'this Court in 
Gopi Ram v. Jcot Ram (8), on which strong 
reliance has been placed on behalf of the 
appellants, it was conceded that a contract 
of sale of immovable property as laid down 
in seotion 54 of the Transfer of Property 
Aot, if no interest is created in immove¬ 
able property under a contract of sale, tbe 
latter cannot be vitiated by the rule against 
perpetuities. 

In view of these authorities and th6 
statutory provisions in India, I am ol 
opinion that the contract of pre-emption 
oannot be held to be invalid and unenfor¬ 
cible on tbe grouud that it offends the rule 
against perpetuities. 

Tbe last point urged on behalf of the 
defendant9-appellant8 is that even if suob 
oontraot was not altogether void, it was 
certainly unenforcible against any persons 
other than the actual parties to tbe original 
contract. That at the time when the 
oontraot was entered into by the co-sharers 
it must have been contemplated by them 
that it would hold good during the whole 
period of the settlement, cannot seriously 
be disputed. Wo all know wbat the inten¬ 
tions of the proprietors at the settlement 
times usually are. They enter into a 
number of agreements, all ultimately 
recorded hy the settlement offioer, whiob 
are inteuded to be binding on the whole 
co-parcenary body while that settlement 
lasts. There canuot, therefore, be muob 
doubt that the intention of the proprietors 
at the time when tbe oontraot was certified 
before the settlement officer, olearly wae 
that it would be binding on all proprietors, 
whoever they may happen to be during the 
whole of the coming period of settlement. 
The question whether in point of law sucb 
an agreement could bind their representa¬ 
tives is of course quite another matter. 

The line adopted by the learned advocate 
for the defendants-appellants baa been that 
such a oontraot was in substance a oontraot 
entered into by tbe then proprietors for 


W (1916) 89 Mad. 469. 


(B) 1999 All. 614. 
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themselves as well as on behalf of their 
future heirs and representatives. The 
contention, therefore, is that these 
proprietors had no power whatsoever to 
enter into a contract on behalf of their 
future heirs and representatives, and if 
they did, that contract could not bind the 
latter. I am of opinion that this is not a 
oorrect appreciation of the position of the 
proprietors. They did not enter into 
any oontract acting as agents of their 
future heirs or representatives, but they 
by virtue of their position as proprie¬ 
tors, entered into a contraot themselves. 
If a contract entered into by them is held 
to be enforcible against their heirs or 
representatives also, it is not necessarily 
tantamount to bolding that the proprietors 
had authority to enter into a contract as 
agents of their heirs and representatives. 
A contract of pre-emption in substance is a 
contract that before any share in the 
village is transferred to a stranger, an offer 
would be made to the other co-sharers, or 
to put it in a negative way, a contract that 
no transfer shall be effected to a stranger 
without an offer having first been made to 
the other co sharers. Such a contract is 
made by the then proprietors in respect of 
the property which they bold at the time. 
No one says that it creates any interest in 
or charge or easement on that property. 
Nevertheless it is an agreement made iD 
respect of their property and by virtue of 
their position as proprietors. If the law 
makes such contract of the then owners 
enforcible against their representatives, 
that necessarily does not confer on them a 
power to act as the agents of their repre¬ 
sentatives. In my opinion there is a dear 
distinction between the contract of A being 
enforcible under the law against his 
respresentatives and the power of A to enter 
into a contract on behalf of his representa¬ 
tives. The latter position cannot be 
maintained, bub the former may well be 
consistent with the provisions of Statute. 
As a matter of faot it is well known that 
claims of pre-emption are brought after the 
property has been transferred and they are 
enforced against the stranger transferees, 
who wore no parties to the contract. 

If the contraot entered into by the 
proprietors was not void on the ground of 
uncertainty or as being against public 
polioy or as offending the rule against 
perpetuities, then the question is why could 
it not be enforced against his legal 


representatives? Seotion 37 of the Indian 
Contract Act provides generally that 
'promises bind the representatives of the 
promisors unless a contrary intention 
appears from the contract/ I have already 
remarked that there can bo no doubt that 
a contract of pre-emption when entered into 
by the proprietors for the time being is 
intended to be binding on all the co-sharers 
whoever they may be during the whole 
period of the settlement. In suoh a 
contract there is nothing to show a contrary 
intention not to bind the representatives. 
If a contraot of pre emption be treated as 
nothing more nor less than a contract of 
sale, then under section 27 of the Speoifio 
Relief Act such a contraot can, under certain 
circumstances, be enforced against the 
representatives of the original parties to tba 
contract. 

Again, section 40 of the Transfer of 
Property Act lays down a statutory provi¬ 
sion which requires a careful consideration. 
I am aware that in none of the cases oited 
before us section 40 was applied to a 
contract of pre emption. Nevertheless I 
have come to the conclusion that such a 
contract must come within the wide scope 
of that section. That section provides that 

"Where, (or ibe more beneficial enjoyment of 
bis own immoveable property, a third person baa, 
independently of any interest in tbe immoveable 
property of another or of any easement thereon, a 
right to restrain the eDjojment of the latter 
property or to compel its enjoyment in a particular 
manner, or where a third person is entitled to the 
bint fit of an obligation arising out of contract and 
anmzed to the ownership of immoveable property . 
but not amounting to an interest therein or ease• 
ment thereon , euch right or obligation may be 
enforced against a transferee with notice thereof or 
a gratuitous transferee of the property afleoted 
thereby, but not " against a transferee for confli- 
deration and without notioe of the right or 
obligation, nor against suoh property in his hands. 

I concede that a right of pre-emption,, 
which may be described as a right of first 
refusal, cauDot be described to be a right to 
restrain the enjoyment of the others 
property or to compel its enjoyment in a 
particular manner. There is really no¬ 
restraint on the enjoyment of the property 
at all. The occasion for tbe right arises 
when the owner wishes to exercise his right 
to dispose of it and is most often enforced 
after tbe disposition has been actually 
made. I am however distinctly of opinion 
that such a contraot does come within the 
second part of the seotion. When all tbe 
proprietors enter into an agreement by 
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wbioh they bind themselves by virtue of 
(heir position as proprietors that within 
« time fixed no transfer shall be effected 
without a first offer having been made to 
the other oo-sharers, they are entering into a 
contract out of which an obligation arises on 
eaob, to the benefit of the other oo-sharers, 
and whioh obligation is annexed to the 
ownership of the immoveable property (not 
annexed to the property itself) and does 
not amount to an interest therein or ease¬ 
ment thereon. The seotion speaks of the 
benefit of an obligation arising out of con- 
tract and not only arising out of a breach of 
oontraofc. It follow that the section would 
apply when a contraot subsists, even 
though no occasion has arisen for its per¬ 
formance, and eveo though no breach has 
aotually taken place. In cases other than 
that of pre-emptioo, there may be a suit 
to restrain an apprehended infringement. 
The only other words in the seotion which 


require some consideration are the words 
‘annexed to the ownership.' This latter 
expression oannot be understood to mean 
‘oreating any intt rest or charge in the land 
but simply relating to the ownership', or 
‘ by virtue of the right of proprietorship’. 
It is apparent to my mind that a oontraot 
of pre-emption entered into by the proprie¬ 
tors though a personal one, in the sense 
that it creates no interest in la D d, is also 
entered into by virtue of their position as 
proprietors and is entered into in respect of 
their property and must from its very 
nature be deemed to have beeu annexed to 
their ownership. Having regard to the 
true conception of such a oontraot of pre- 
emption, I pm of opinion that, though not 
amounting to an interest in or easomeoton 
land it certainly creates a benefit of 
an obligation 10 favonr of the other parties 
and is attaohed to their proprietorship, 
buoh a oontraot, therefore, under the law 
be eBfor ® ed “ea'aat all gratuitous 

Si ftDd 6Ven agaiD8fc ^aneforeea for 
cons,derat,°D with notice. A fortiori 

unenf« °-u traot ooa,d not be held to be 

"racl°: Clb,9 , aeamBb the heira o( the oon- 
be 9fl e nt ' art,e8 ‘ If “V interpretation of 
stat* 10 oonet,t then we have a 

oWemnH° Vi8i0 t n Whioh makes oontraots 

aen P taTivT8 P of O thn n O,r0 -' b *? aBaiDab bha 

tion of iU fiffA h ^° n8IDa parties - No quea- 
rule of^-? Dg ? gain9t any supposed 

policy wou^£ SOr - lbS ° g agftiDa6 
if the f*al*nff b ^ n * ari0e ' 0° the pther hand, 
the Caloutta view were carried to its 


logical conclusion, then not only a coven¬ 
ant for pre-emption, bat even a oontraot 
for sale or a contraot for reconveyance 
within a fixed period would become 
uoeoforcible as soon as any of the original 
parties dies. That is to say, if A sells bis 
property to B absolutely and B enters into 
a separate and independent contract with 
A for consideration, undertaking that 
the property would be reconveyed if the 
amount is repaid, within, say a year, and, 
unfortunately for A, B dies withm that 
time, the former can never get back the 
property. I find myself unable to aaoept 
this view. 

I think that a contract of pre-emption 
can be enforced against the personal 
representatives as well as transferees as 
the original parties in the same manner 
aod to the same extent as the restrictive 
covenants mentioned in the earlier part of 
seotion 40 of the Transfer of Property Act. 

It may, however, be contended that the 
application of section 40 to a contraot of 
pre-emption is not supported by any 
authority io the sense that, so far as is 
known, it has not beon directly applied to 
a suit for pre-emption based on contract. 
Even accepting this to be so, I most say 
that my conception of a oontraot of pre¬ 
emption is quite consistent with the 
conception whioh has found favour with 
a number of learned Judges of this 
Court. 

The earliest case that I may refer to is 
the Full Benoh osse of hhri Singh v. 
Gatiga (9). Oldfield, J., remarked in. 
that oase that when a wajib uI-cltz 
records a right of pre-emption by oontraot 
between the share-holders, it is evidence 
of a contraot binding all the parties ” to it 
and their representatives, and there will be 
a presumption that all the share-holders 
assented to the making of the entry and in 
consequence were assenting parties to the 
contraot of whioh it is evidence and it will 
be however open to those repndiating the 
oontraot to rebut the presumption 
Similarly SpaDkie, J., remarked that 

when such a document has been attested 
before the settlement offioer, euoh a reoord 
is prima facie binding on all the oo-sharers, 
and cannot be repudiated by any one 
succeeding to or acquiring a share exoepb 
as permitted by seotion 91 of the old 
Rent Act." Pearson, J., agreed with the 
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opinion expressed by Oldfield. J., and 
Straight, J., agreed with the opinion 
expressed by Spankie, J. 

I would next refer to another Full Bench 
oase of Karim Bakhsh Khan v. Phula Bibi 
(10). Pethram, C. J., there remarked : " lb 
has always been considered—aod this view 
has been acted upon—that agreement of 
this nature runs with the land to this extent, 
that a oo-sharer wishing to purchase, and 
to whom the property ba9 not been offered, 
can follow it in the hands of the vendee 
and get possession of it himself. If this is 
so, tho agreement so farruns with the land ; 
and if it does so to any extent, it must, in 
my opinion, do so to the full extent of the 
agreement.” Straight, J., Oldfield. J., 
and Broadburst, J., agreed with that 
opinion, and so did Tyrell, J. 

The conception of a contract of pre¬ 
emption having such a connection with 
land as to bind representatives of the 
original parties oan also be gathered 
from other Division Bench oases. In 
Gokal Singh v. Mannu Lai (11), where 
the pre emption clause was based on a 
contract, Mahmud, J., in a separate written 
judgment, wbioh does not fully appear in 
the report, remarked : " The mere appor¬ 
tionment of revenue aod the disseverance 
of the liability to that revenue could not, 
ipso facto, defeat a oovenant relating to 
pre-emption entered into by all the co¬ 
sharers for the time being, and which 
covenant ran as an incident of the tenure of 
the lands owned by them before suob 
partition." 

In the oase of Kunwar Dat Prasad Singh 
v. Nohar Singh (12) it was again remarked 
that ‘this pre-emptive right runs luith the 
land.' 

In Ram Jiwan Sahu v. Rituraj 
Singh (13), it was again held that ‘the 
right of pre-emption was one created by 
agreement between the oo-sharers of tho 
village, and constituted a covenant whiob 
attached to and ran with the land.’ 

It is true that these cases were referred to 
by Straohev, O.J., in the leading judgment 
whioh ho delivered in the Full Benoh case 
of Dalqanjan Singh v. Kalka Singh (14). 
At page 19 he remarked: “ I oannot 
agree.with the oonoeption of pre- 

110) (1886) 8 All. 102 (P.B.). 

(11) (1886) 7 All. 772. 

(12) (18881 11 All. 267. 

(13) (1889) A, W. N. 81. 

(14) (1899) 22 All. 1 (P.B.). 


emption as a covenant running with the 

laud.To describe pre-emption as a 

covenant running with the land is t 0 mis¬ 
apply a technical term of the English real 
property law.” The point was not at all 
necessary for decision in that case, but 
the remark is entitled to great weight. All 
that the learned Chief Justice, however, 
meant was that it was improper to import 
the technical expression 'covenant running 
with the land ’ from the English real pro¬ 
perty law and apply it to pre emption as 
understood in India. No one oan dispute 
the correctness of that observation. The 
expression covenant running with the land’ 
is b technical expression which has a special 
meaning in the Eoglish real properly law. 
It is certainly not proper to say that pre¬ 
emption is a covenant running with the land 
in the sense in whioh that expression is 
used in English law. What, however, had 
been expressed in previous oases was that 
the right was of such a nature as not only 
to affect the persons who were aotual parties 
to the contraot but also their representa¬ 
tives. Even after the observations of 
Straohey, C.J., a Bench of this Court in 
Bahadur Singh v. Ram Singh (15) again 
used the expression 'run with tho land". 

In view of the cbDooption of an agree¬ 
ment of pre-emption as entertained by 
so many Judges of this Court, who had 
a vast experience of pre-emption oases, 
I am of opinion that it3 obligation must 
be deemed to be annexed to tho owner¬ 
ship of land though not annexed to 
the land itself. Even bearing in mind 
that section 40 of the Transfor of Property 
Aofc has not so far been applied to a covenant 
of pre-emption, I have oome to the con¬ 
clusion that its language oovers such a right. 
That section was not directly considered in 
any of tho cases which have so far held that 
such a right was unenforceable against tbe 
representatives. 

Coming to the two reoent cases of the 
Allahabad High Court, Balli Singh 
v. Raqh '.bar Singh (16) and Gopi 
Ram v. Jeot Ram (8), I must at 
once meDtioD that the previous Allaha¬ 
bad cases to whioh I have referred, were 
not at all oited before tbe Benoh nor 
was the RDplioability of section 40 of the 
Transfer of Property Aot pressed. I may 
also add that the learned Judges were to a 
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grea6 extent influenced by the circumstance 
that in both of th096 cases the contract was 
intended to be operative for an unlimited 
period of time. At page 414 it was 
remarked 'the village being perma¬ 
nently settled, no time is fixed for tbe 
revision of record, and tbat therefore tbe 
ooveoaot might bind Deoole for an indefinite 
period' Similarly in tbe latter case, at 
page 433, it wa3 pointed out that tbe 
agreement was to re convey the land when¬ 
ever demanded to do so on the payment 
of a certain sum and that ‘ there was no 
limit of time in which tbe sale was to be 
re-made.’ Oo tbe same page it was further 
remarked tbat it was doubtful whether the 
provisions of seotion 37 of the Contract, Act 
enabled an owner of an immoveable property 
to enter into an agreement with another 
imposing a restrictive covenant for an 
indefinite period on tbe disposition of the 
said property so as to bind his heirs and 
representatives. 

It is, therefore, possible to distinguish 
both these oases on the groaDd that tbe 
oontraot was intended to be enforced for an 
indefinite period of time. In the present 
oase however, it has already been noted 
that the contract could not have been 
intended to be operative beyond the period 
of about 30 years fixed for the settlement 
of 1886. The learned Judges had before 
them oertain observations contained in the 
judgment of the Madras High Court in the 
oase of Avula Charamudi v. Marriboyina 
Raghavalu (7) as against tbe Calcutta cases 
as well as two Bomb \y oases. They oame to 
the aonolusioD that " the balance of author¬ 
ity appears to be on the side of thevendees.” 
Main relianoe was placed on the remarks of 
Maoleod, J., in the case of Dinkarrao Gan• 
pafroo v. Narain Vishnath (17}, quoted as 
follows: Tbe principle whiob underlies the 
rules of perpetuities applies to this class of 
contracts. These exaot words are, however, 
to be found i n the head-note and not in the 
judgment itself, though they may well be 
taken to represent tbe gist of his oonolusion. 
UAt page 206 the learned Chief Justioe 
remarked that oonfcraots oreating a right of 
pre-emption whioh cannot be speoifioally 
ip tkft i i |, ^ proper oooasioD arises 
“ TmS/ o atar0 \ d ° nob A00 ^ding to the law 
eniS?M Oreat0 an int6re9b to land either 
eXeoa(ioty i ” ^07 do create 
rights whioh are oapable of being enforced 


with regard to the land in certain circum¬ 
stances against third parties, and then after 
referring to the judgment of their Lordships 
of tbe Privy Council, in tbe case of 
Maharaj Bahadur Singh v. Balchand (1), 
be remarked at page 210, “ but the judgment 
indicates tbat in spite of section 54 of tbe 
Transfer of Property Act the agreement 
could be read as creating an interest of 
suob a nature as to bring the agreement 
itself within the rule against perpetuities”. 
I know of no authority for saying thab 
where no interest in land, legal or equitable, 
present or future, is purported to hav9 been 
created and tbe rule against perpetuities 
does nob apply, the principle underlying 
that rule can apply. I would eay with 
great respeot that that deduction does not 
follow from the judgment referred to above 
and that in any oase it would not apply to a 
covenant for pre-emption. In tbe Bombay 
oase the agreement purported to give his 
heirs a right to buy the land at the original 
price and was unlimited in point of time. 
I may also add that another learned Judge 
of the Bombay High Court, i.e., Pratt, J., 
had been of opinion that " if the intention 
was merely to oreate a personal obligation, 
tbe oovenant is good and binding on the 
covenantor and covenantee and their perso¬ 
nal representatives ”, but be held that it 
created no future right in rem. 

Now, the Privy Council oase of Maharaj 
Bahadur Singh v. Balchand (18), was of a 
peouliar nature inasmuch as the plaintiffs 
bad nob sued for specific performance bub 
on title, alleging apparently that the 
agreement amounted to a grant, and that 
tbe plaintiffs had taken possession of the 
land and were then dispossessed. While 
referring to the plaintiffs’ contention thab 
the contract was binding upon the assigns 
under seotion 40 of Act IV of 1882 because 
that Aot was passed before the deoision in 
South-Western Railway Co. v. Gomm (19), 
and was not oonfined to restriotive cove¬ 
nants but applied to every obligation arising 
ouo of oontraot and annexed to the owner¬ 
ship of immoveable property, Chamber, C. J., 
remarked : " Assuming tbat that conten¬ 
tion was correct, we have to aonsider 
next whether the plaintiff is entitled 
to maintain tbe suit." In bis opinion the 
plaintiff bad “ failed to prove any title to 
the land in suit". Their Lordships of the 
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Privy Council in affirming the decree point¬ 
ed out that " for the appellants, therefore, 
to succeed, it is essential to show that this 
agreement created in them some present 
estate or interest whioh would prevent the 
Raja from having made the grant”. That 
could only be effected by reading the deed 
as a grant in perpetuity which could not be 
done The covenant in that case was to 
the effect that if the plaintiff society should 
require any place on the hill for erecting 
Mandir and Dharamsala. and for doing 
repairs and making bricks for the said 
purpose, in that case the Raja and his heirs 
should give land, stones from the hill aod 
timber free of costs. Their Lordships re¬ 
marked that such a covenant did not and 
could not run with the land and could 
not be so enforced. Their Lordships 
further remarked that if the deed be regard¬ 
ed as an agreement to grant in the future 
whatever land might be selected as a site 
for a temple a9 the onlv interest created 
would be one to take effeot by entry at a 
latter date, and as this date is uncertain 
the provision is bad as offending the rule 
against perpetuities for the interest would 
not then ve3t in presents, but would vest at 
the expiration of an indefinite time which 
might extend beyond the expiration of the 
proper period. 

It is to be noted that the deed in question 
had been executed on May 16‘.h, 1872. long 
before the Transfer of Property Aot came 
into force, and its validity had to be tested 
according to the rules of the English law 
and independently of the provisions of 
section 54 and section 40 of the Transfer 
of Property Aot. It is also noteworthy that 
the covenant was quite unlimited in point 
of time and was sought to be enforced 
against transferees from transferees. I 
should further like to point out that the 
covenant in that oase is clearly distinguish¬ 
able from a covenant for pre-emption whioh 
neither creates any present interest in land 
nor is an agreement to grant in the future 
any interest in land. It is not as if any 
legal or equitable interest, present or future 
were created in tbe land. The right is 
enforced as a mere contract, and is enforced 
against the representatives of the original 
parties under the statutory provisions con¬ 
tained in section 37 of the Contraot Act, 
section 27 of the Speoific Relief Aot and 
seotion 40 of the Transfer of Property Act. 
When a covenant of pre-emption does not 
amount to any interest present or future in 


immoveable property, it is difficult to see 
how it would come within the rule against 
perpetuities. Ana if it did, it would be 
void altogether and not only partially 
invalid. 

The period of 30 years fixed for the ordi¬ 
nary settlements is after all not so uncon¬ 
scionably long as necessarily to exceed the 
legal limit prescribed under section 14 
of tbe Transfer of Property Aot, viz., 
the life-time of one or more persons 
living at the date of such transfer 
(or agreement) and the minority of some 
persons who shall be in existence at 
the expiration of the period. Further, the 
provision in seotion 40 regarding notioe 
indirectly imposes a time limit as for all 
practical purposes the proof of aotual notioe 
will become more and more difficult with 
tbe lapse of time. 

I am, therefore, of opinion that the 
oontraotol pre-emption a9 evidenced by the 
entry in the record of rights was not un¬ 
enforceable against tbe personal heirs of the 
original parties, or their transferees with 
notice, so long as tbe settlement continued. 
I may say tnat the question whether in any 
particular oase tbe transferee had or had 
not notice is one of fact whioh if raised has 
to be determined on the evidence. 

The preseot case oan also, in my opinion, 
be disposed of on a shorter ground. The 
parties to the original contract were the 
father of the plaintiff and the grandfather 
of the vendor. Both were Hindus and 
pnma facie they formod joint Hindu 
families. Managers of Hindu families are 
the agents of those families for the our- 
poses of contracts with other parties. They 
represent their respective families to the 
outside world. A cou-raot which is entered 
into by suoh a m inager is a contraot 
entered into not only on his behalf but on 
behalf of his family of whioh he is a 
member. The contracting parties, therefore, 
are the two families represented by the two 
managers, aud the contraot is binding not 
odIv on tbe signatories to it but the families 
ou whose behalf they are entering into the 
contract. In this view of the matter it is 
apparent that no question of this contraot 
being enforced against the personal repre¬ 
sentatives of the original parties at all 
arises. Tbe famalies are still the same 
though the members of it may have changed- 
The contraot was by one family in favour 
of the other and was to hold good during 
the whole period of tbe settlement. So long 



411 


19#4 AU&h&bfld BWPEBOR O. PANNA LAL (Stuart, J.) 


as theae families are existing entities and 
are reoognised by law as euoh, the contracts 
entered into betwoen them are binding on 
them. The defendant-veodoe9 cannot 
escape from the obligation by simply saying 
that the original signatories to thecontraot 
are dead. If those signatories bad authority 
to bind their respective families, than the 
families are bound eveu after the deaths of 
their agents. The contract, therefore, is 
really being enforced against the original 
party to it, viz .: the vendor’s family and its 
present transferees. 

I am, therefore, of opinion that the order 
of the lower appellate Court remanding the 
suit with direction to dispose of the other 
issues involved in the case wa6 correct, and 
I would, therefore, dismiss the appeal. 

By the CourtThe appeal fails and 
is dismissed with costs. 

Appeal dismissed. 
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Stuart and Mukerji, jj. 
Emperor— Appellant 


v. 

Panna Lai —Respondent. 

Crl. Ref. No. 651 of 1923, decided on 
3rd January, 1924. 
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Stuart, J.:—This is a reference by the 
Sessions Judge of Benares under sec¬ 
tion 307 of the Code of Criminal Procedure 
submitting a case in which a certain Panna 
Lai was unanimously acquitted by a jury 
on a charge of attempted rape. Before we 
proceed to a consideration of the facts we 
deem it advisable to state what powers are 
given to us under the law to deal with 
such references and the manner in which 
we consider those powers should be used. 
Under the provisions of section 307 a 
High Court has very full powers to re-open 
all matters in connection with a verdict of 
acquittal of a jury with which the Sessions 
Judge has disagreed and which be has 
referred to the Court under the provisions 
of that seotion. But it does not follow 
that beoause powers have been given to the 
Court the Court should feel justified iu 
using those powers to the full. There 
have been two schools of thought both 
before and after the amendment of the 
law wbioh took place in 1896 as to the 
correot legal principles to be adopted in 
such oircumstanoes. (5ne school has 
considered tbat a High Court should not. 
interfere with a verdict unless it is I 
perverse and clearly and manifestly wrong. | 
The other school has held the opinion 
that iu suoh oases the High Court 
should re-open the matter ab initio 
and apply an independent mind to 
the evidence and form its owu conolu- 
8ions thereon. It oannot be suggested that 
the view taken by the first sohool is an 
improper one. The High Court may exeroise 
any of the powers which it may exeroise 
on appeal but it is perfectly within its rights 
in considering that in cases such as these 
interference should only be permitted in 
oases of perversity or dear and manifest 
error and that where a jury has arrived at 
a verdiot which is not perverse and not 
clearly aod manifestly wrong suoh verdiot 
should not be interfered with although it is 
perfectly possible to form a not unreason¬ 
able opinion contrary to the opinion taken 
by the jury. The advantage of adopting 
this oourse is that it seoures the object of the 
legislature in creating Juries. If the other 
view be taken and the oase is re-opened ab 
initio it is somewhat difficult to see what 
useful function is performed by a jury. For 
iu every case in which the Judge does nob 
agree with their verdiot the ease oan 
be referred to the High Court which then 
prooeeds to try iu de navo. Wo have no 
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hesitation in adopting the view that we 
should Dot interfere unless the verdiot is 
perverse or clearly and manifestly wrong. 
This is the view which was adopted prior 
to 169S by the Bombay High Court in the 
oase of Reg. v. Khanderav Bajirav (l) and 
the principles were laid down as aptly as 
they could be laid down by West, J., at 
page 13 : 

“Trial by jury is a recent institution in 
India ; the Judge may ditier from the jury 
a6 to the facts, and the duty of dealing 
with a o ise of that kind is then cast upoD 
the High Court. Ou a reference by the 
Sessions Judge, the whole case is ooened 
up. The SGotion we have quoted lays down 
that the Court may acquit or convict 
without reference to the charges made 
against the accused. In other words, the 
functions both of the Judge and jury are 
cast upon the Court, and tbis differentiates 
our position very widely from that of the 
Courts in Eogland. 

Notwithstanding this difference, however, 
and the more onerous duties devolving in 
consequence on the High Courts in India, 
we still desire to bo guided, as far as may 
be, by the analogies of tho English law. 
It is a well recognized principle that the 
Courts in Eoglaud will not set aside the 
verdiot of a jury, uoles3 it be perverse and 
patently wrong, or may have beeu induced 
by an error of the Judge. We adhere 
generally to this principle, notwithstanding 
our large disorctiooary powers first, on the 
constitutional ground of taking as little 
as possible out of the bands to which 
it has been primarily assigned by the 
legislature, and secondly because any 
undue interference may tend to diminish 
the sense of responsibilits' which it is 
desirable that a jury should cherish.” 

Tue same view was taken by a Bench of 
this Court in Emperor v. Chirkua (2). 
This being our opinion as to the principle 
of law which should guide us, we now turn 
to the faots of the case. 

The acquitted man Panna Lal was 
obarged with having in company with 
another man enticed on to the roof of a 
deserted building standing in a small garden 
in the heart of Benares City a young low 
caste Hindu married woman cf some 14 
years of age. The two men according to 
the girl complainant having obtained her 


(1) (1875) 1 Bom. 10. 

(2) (1905) 2 A.L.J. 475. 


pre3enoe in this place proceeded to throw 
her down and commit aots whioh could 
undoubtedly bo only considered, if they 
really happeued, to be aots committed 
preparatory to the commission of a rape. 
The Magistrate who committed the case 
and the Judge who heard it believed the 
girl to be telling the literal truth. There 
was certain oorroborative evidence, which 
the Judge believed, to the effect that on 
the roof where the offenoe was said to have 
besn committed were fouDd the fragments 
of broken glass bangles cf a pattern similar 
to the pattern which the girl was wearing 
at the time she made her ffrst complaint. 
There was further evidence of neighbours 
who stated that their attention was 
attraoted by tho outories of the girl so that 
they arrived upon the scene of the 
occurrence and saw Panua Lal and his 
companion running through a gap m the 
wall of the garden. If upon this evidence 
the jury bad arrived a', a verdiot of “guilty” 
it certainly would have been difficult to 
critioise that verdict. But in our opinion 
we caonot say that their verdiot of not 
guilty" was perverse or clearly and 
mainfestlv wrong. It is a common-place 
ta those experienced in the administration 
of criminal law that in no oases is it more 
difficulty arrive at a confident verdict as to 
whether evidence is false or true thaD in 
oases in which women allege that they have 
been outraged or that outrage has been 
attempted upon them. Not only hasoDoto 
consider the possibility of deliberate 
falsehood but those who have to arrive at a 
verdiot have to consider tho possibility of 
unintentional misstatements produced by 
hysterical conditions whioh are apt to be 
found in cases of this nature. The difficul¬ 
ties are increased when from the nature 
of the oharge there oan be no physioal 
trace of outrage such as in a case of at¬ 
tempted rape. There are peculiarities about 
this case and there are distinct discrepan¬ 
cies in the evideDoe. Panua Lal may be 
guilty of the offence or he may not. But 
this much we are able to say with certainty. 
We see do reason to suppose that the jury 
did not give an honest and a not 
unreasonable verdict and in these circum¬ 
stances we find it impossible to interfere 
with that verdiot. We accordingly acquit 
the accused of the offence upon the oharge 
framed and direot that he be at once 
released from oustody. 

Accused acquitted. 
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Mears, c.j. and Stuart, j. 

Lachhman —Appellant 

v- 

Emperor —Respondent. 

Cr. A. No. 992 of 1923. decided on 17th 
December, 1923, from the order of 2nd 
Addl. Sessions Judge, Cawnpore. 

Penal Code, S. 84 — Knowledge that an act 

wrong along io»(7i unsound mind is not covered 
byS. 84. 

Where ibe ncoosed was of a unsound mind at the 
time of committing the murder hot be knew per¬ 
fectly well ibat be was doing a wrorg thing, htld, 
that 8. 84 did not apply to the oaee but that 
capital sentence should not be pae?ed. The proper 
oourBB ie to sentence him to transportation for life 
so that he oould be kept under observation. If tho 
aocuied oontiDuee in a stage of apparent sanity for 
a sufficiently long period the looal Government can 
pass euoh otdeis as olemenoy may suggest upon 
satisfactory medical report. 

Government Advocate —for the Grown. 


Stuart, J.:—This case presents UDoaual 
features. There is not the slightest doubt 
that on the 18th of August, 1923, Laohn- 
mao, appellant, murdered a man of the 
same name in the village of Samadhan- 
purwa. These are the oiroumstaoces. 
Lachhman, appellant, is a Pasi. The deceas¬ 
ed man was a ohamar. It is established 
to our satisfaction that for some time 
previous to this occurrence the appellant 
had shown peculiarities from which it can 
only be inferred that he was at that period 
insane. We are satisfied that he used to 
talk wildly and inooherently, tear up his 
clothes, strip himself stark naked in public, 
and we see no reason to distrust the evi- 

j u® wbicb woold0bow fchafc he besmear¬ 
ed himself occasionally with faecal matter. 

His family believing him to be insane sent 
lor the deoeased man Lachhman, ohamar, 
who bad a reputation as an exorcisor of 
svu spirits to remove the insanity 
y exorcism. Apparently the presence of 
Haohhman ohamar, irritated the appellant 
to suoh an extent that he attacked him. 

^ ° a w b ® n .° as to the fact that 

!, n T a * taok h '“ with a heavy bullet of 
u J d Ul9,0 t t ? d terrible injuries all over 
hotti mI* Rma9 ^ l °8 hie head and breaking 
fhe r Th688 juries resulted in 

annelUntl * *•*»«« ohamar. The 

Z 6 n 2. 1 afc °^ e 8eized and fcied with a 

tXi ° \§ Uar ' He broke away, ran to 
the river Ganges and plunged in. He was 


taken out and kept iu custody until the 
police arrived. These facts admit of no 
doubt. 

When the appellant was put upon hie 
trial be had recovered his senses. The Civil 
Surgeon, whose evidence we tee no reason 
to discredit, has said in his evidence that 
for the period of 15 days the appellant waa 
under bis observation he was nob insane 
and it would appear that his mind was not 
deranged to a very sericu9 extent while he 
was on trial. It is, however, to be rt mark¬ 
ed that certain of bis answers in the case 
indicate that bis mentality was far from 
normal while under bis examination but on 
the evidence he knew the nature of bis act 
and knew that what he was doing was 
wrong and contrary to law. I had to deal 
with a similar case some years ago and 
stated my views a6 to the law governing 
suoh cases therein. See Muhammed Hasan 
v. King-Emperor (1). I have nothing to add 
to wbat I stated then as to the law, and 
would suggest the same action against this 
man as waa taken in that case. This is 
certainly in my opinion not a case in 
which the capital sentence should be passed. 
At the same time the benefit of section 84 
of the Indian Penal Code cannot be extend¬ 
ed to the appellant. I would suggest 
that the sentence be altered into one of 
transportation for life and that the case 
be reported to the Local Government for 
speoial consideration. The same course 
was pursued in the former case. 

Mears, C.J.:—I think the evidence 
establishes that this man was suffering 
from a type of insanity known as folie 
circulaire t that is a type of insanity which 
commences of abnormality of conduct on 
the part of the sufferer. That abnormality 
of conduct increases by degrees until a 
period is reached when the man is 
manifestly insane. That is when the 
disease is at its height. Gradually the man 
gets better, the abnormality ceases and for 
a period he again becomes perfectly sane. 
After a time abnormality begins again and 
so the circle continues with alternating 
periods oflunaoy, abnormality and insanity. 
I am of opinion from the evidence tbab 
although this man was of unsound mind at 
the time when he committed the deed, he 
knew perfectly well be was doing what was 
a wrong thing to do; and that being so he 
oannot claim the exemption of seotion 84. 


(1) (1918) 16 0. 0. 321. 
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I agree that the proper course is to alter 
the Dature of the sentence and to sentenoe 
him to transportation for life, so that he 
can be kept under observation. If he is for 
a sufficiently long period a man of apparent 
sanity, it is always oompeteDt to the Local 
Government to pass such order as cle- 
menoy may suggest, upon satisfactory 
medical certificates. 

By the Court:—The order is that, the 
conviotion be upheld and the sentence be 
reduced to transportation for life, and 
that the case be reported to the Looal 
Government with a copy of this judgment. 

Conviction upheld , sentence reduced . 
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Mbars, c j. and Piggott, j. 

Moti Bam —Defendant-Appellant 

v. 

Kunwar Md. Abdul Jalil Khan —Plaint¬ 
iff-Respondent. 

F. A. No. 29 of 1931, decided on 
14th February, 1924, from the decree of 
Sub-Judge, Aligarh. 

Companies Act, VI cf 1882 . 8 . 4 . 

The word 4 person' can he used to inoludo a 
number of per6oo8 euoh as piofc H'ndu family or 
a varying number of ben*fioiaries who m^y Inm 
time to time beoome interested in the tru9t 
property. Thus a person figuring in a different 
capacity in tbe constitution of a company is to be 
treated as one membor. 

P. L. Bannerji aDd Panna Lai —for 
Appellant. 

Abu Ali and Iqbal Ahmed —for Respon¬ 
dent. 

Mears, C.J.This is an appeal from a 
preliminary decree in wbioh the defendants 
were held liable to account tc the plaintiff 
for the profits in a Cotton Ginning Faotory 
which had aoorued on the 9ha*es originally 
held by one Kunwar Muhammad Abdul 
Ghafur Khan, a deceased ancestor of the 
plaintiff. The original defendants were 
Moti Ram and Lila Har Prasad. The 
latterdied during tbe pendency of thosuit 
and hi8 heirs have heeu duly brought on 
the record. They have not appealed 
from the preliminary decree. Moti Ram, 
the present appellant, wa9 sue! in the 
character of an agent who had received 
moneys as and for the use of the plaintiff. 
He was alleged to be withholding a 


sum which with interest amounted to over 
Ra. 35,000. He admitted that there was a 
considerable sum of undistributed profit. 
Tbe principal point upon which he relied 
as enabling him to retain this money was 
that the Company was an illegal association 
inasmuch as it consisted of more than 20 
persons aud therefore violated the condi¬ 
tions of s°ctioo 4 of tbe Indian Companies 
Aot of 1882 which prohibits tbe formation of 
an unregistered company in excess of that 
number. If, in our opinion, the appellant 
is wrong in that contention then tbe appeal 
must fail. Tbe Companies Aot of 1882 
nowhere defines ‘personWe are therefore, 
thrown back upon the General Clauses Aot 
(No. X of 1897 ) ‘Person’ is there defined 
to include any Company or Association or 
body of individuals whether incorporated 
or not. It is therefore, obvious that 
‘person’ oan be used to include a collection 
of people and an appropriate illustration 
whioh will at once occur to Indian lawyers 
is that association of individuals known as 
a joint Ilitiuu family. Analogous thereto 
are tbe varying Dumber of beneficiaries 
who are from time to time interested 
beneficially in property vested in a trustee 
or trustees. Tbe obligations of the appel¬ 
lant and tbe representatives of Bar Prasad 
a6 agents are contained in an agreement 
which is one of partnership and also one of 
agency; it is dated tbe 20ob of August, 1910, 
and omittiog for a moment the consideration 
of tbe legality or otherwise of the inception 
of tbe contract the liability to account 
was in that agreement clearly provided 
for; nor is there any dispute as to the 
actual failure to deliver accounts throughout 
tbe period as to whioh default is alleged. 

Tbe appellant takes his stand as we have 
said on tbe illegality of tbe above mentioned 
agreement. He contends that on an 
investigation and eoum* ration of cbepersons 
beneficially interested in the partnership 
their number amounts to more than 20. 
Tbe number of the various members of 
the partnership enumerated as they 
theraselve3 thought correct, amount 
exactly to 20. Mr. Peary Lil Banerji, 
however, oontends that inasmuch as Moti 
Ram scheduled as holding shares 
on behalf of his two grandsons, his name 
should be out out and the beneficiaries, 
his two grandsons substituted in it. It may 
be noticed that Moti Ram is himself 
beneficially interested in another blook of 
shares. No. 12 is given as:— 
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•' Mt. Mohaoi.for self and gaar- 

dian of Moti Lai, minor adopted son of 
Ganeshi Lai. 1 ’ 

The appellant’s contention as regards 
this lady is that she most be counted as 
one person in resoeot of her own personal 
interest in that block of shares and a second 
person by reason of her boldiog an 
interest in the Company as the guardian of 
Moti Lai. If both these points were con¬ 
ceded, namely, the outting oat of Moti 
Sam's name at No. 4 and the substitution 
of bis two grandsons and if the name of 
Moti Lai the adooted son of Ganeahi Lai 
had also to be added at No. 12 io addition 
to the name of Mo. Mohaoi then the 
number of persons would undoubtedly be 
over the prescribed limit of 20. We, how¬ 
ever, do not agree with the view put for¬ 
ward by the appellant and it is to be noticed 
that at page 25 where the agreement is set 
out Moti Rim is in faat counted a9 two per* 
sons that is to say be is counted in respect 
of the block of shares of which be should 
teoeive the profit to bis own use and bene¬ 
fit and also of the shares which he holds 
as trustee for his two grandsons ; even on 
that assumption the number of persons do 
not exceed 20- We do not agree with the 
view that the name of Mcti Rim must give 
plaoo to that of bis two, grandsons, nor do 
we agree that it is necessary to indicate as 
regards Mt. Mahani and Moti Lai that 
both of tbeir names shoul I be reokoneti 
in tbe constitution of this Company. In 
faot there were, as tbe appellant would 
wiab us to delete or to aocept. two Moti 
Bams. There was throughout the whole 
transaction one Moti Ram to whom the 
Company was aooountable. In the same 
way the Company was accountable onlv to 
the one lady Mt. Mohaoi independently 
of the oiroumstanoe that she in her 
torn would be aooountable to Moti Lai, the 
adopted son of Ganeshi Lai in respect of 
whatever mterest he happened to hold in 
the Company through her us trustee. 

he Moli Rim » 8 

the fi ► tb&C 6he OOD traotiiig person in 

Ram Jh ? D *}* ooe w * 8 the same Moti 

Oomna ° ^*4 a per80oal interest in the 

we“e b 0 nnZ d th0 appellan!; aod Har Prasad 

alo fl hTu T OUOt t0 bim aDd to him 
h iown L f °« V 19 8harfl8 iQ whioh 

Whioh he h n U°' a int0r6 < fc and the ehare9 
80ns A oi , a3a '■ r V t *° lor his grand- 
case of m v r ® 0n8,der a | 'ion applies to 
No, 8 Bithal Das who as 


the 


guardian of his minor son Kisben Gopal 
also figures with another man as a pro¬ 
prietor having a direct beoefioial interest 
in the partnership. But the accountability 
of the Company to Bithal Das was an 
accountability to him alone both as regards 
his beneficial interest and as regards the 
shares wbiob he held in a representative 
capaoity for other persons. The number 
however would exceed 20 if certain persons 
presumably members of a joint Hindu 
family aod so found by tbe Judge were in 
faot separate and thus capable of being 
regarded a9 separate contracting parties. 
The learned Subordinate Judge considered 
all the arguments put forward aud came to 
the conclusion that the persons alleged to 
be joint were in truth joint and could 
be represented by one member of tbe joint 
family and that as regards the others, 
specially. Moti Rim and Mt. Mohaoi and 
Bithal Das, that in truth they had been 
accurately described in the agreement. 
When these principles are applied to the 
document in question it becomes dear that 
the partnership certainly did not exceed 20 
and probably did not exoeed 18 persons. 
Agreeing with the learned Subordinate 
Judg i we hold that the partnership was not 
invalid in its inception and that the appel¬ 
lant and the representative of Har Prasad 
are accountable to the plaintiff for his share 
in the profits for the period olaimed. We 
also agree with tbe lower Coart that the 
plaintiff having procured a snooession 
certificate for the shares in the Faotory 
oan maintain the aotion for profits. We 
therefore dismiss the appeal with costs 
and fees on the higher soale. 

Appeal dismissed. 


1924 Allahabad 416. 

Lindsay ami Solaiman, jj. 

Raghubar Dayal and another —Defen¬ 
dants-Appellants 

v. 

Secretary cf Sfafe-Plaintiff-Respon¬ 
dent. 

F. A No. 95 of 1921, deoided on 19th 
February, 1924, from the decree of Sub- 
Judge, Meerut. 

C'tn'o-xmmt — Reiulition alhwins *a'o to 
C-viliam with sanc'io » ol military authorities 
creurs lie ns-s ii /no w ol granl-et-T msfer 
without cons-nt j-.-ti/l-s n suit /or declaration. 

Whero Army R-g.ilan.ru were in foroa by whioh 
a house ot uld no-. b« sold at all to Civilians and 
later on it was allowed to be sold with the aaaotion 
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of the commanding oflher, heli. in the absence of 
evidenoe as to the aotual terms, it must be pre¬ 
sumed that the permission wa3 subj^ot to a reser¬ 
vation about sanotioo. Therefore every transfer 
made with the permission of the military author¬ 
ity uiuat be treated as indicating an admission 
of a new license upon the prevailing conditions. 
Held further, that a transfer without eanotion 
furnishad a otuse of aotion for a declaration that 
it was not binding on the Seoretary of State. 

Per Sulaiman, J. —The rights of the ocoupier to 
sell the materials of the house are not affeoted by 
the Regulation. 

Army Regulations Vol. II, Apo . IV , 

The rules in 4pp. IV of Vol. II have no foroe as 
law, and a transfer whioh is valid under the 
ordinary law oanmt be invalidated by contraven¬ 
tion of those rules but where a person takas a 
grant of cantonment land oubjact to those rules he 
would be bound by them. 

D. E . O'Conor and K. N. Katju —for 
Appellants. 

L. M. Bannerji —for Respondent. 

Lindsay, J. :—This appeal has arisen 
out of a suit filed by the Secretary of State 
for India in Counoil in the Court of the 
Subordinate Judge of Meerut for the 
purpose of obtaining a declaration that a 
deed of sale executed by the first defend¬ 
ant. Raghubar Dayal in favour of the 
second defendant Mr. Thomas Singlehurst 
on the 29tb July, 1919, and registered on 
the 9th August, 1919, was null and void and 
ineffectual on the ground that the previous 
consent of the military authorities bad not 
been obtained, and that the transfer was 
detrimental to the interests of the military 
officers in the Meerut Cantonment. 

The reason for the suit is indicated in 
para. C of the plaint. 

Under section 11 <c) of the Cantonments 
(House Accommodation) Act of 1902 (Act II 
of 1902) which was in force at the time the 
suit was brought, no notice under section 6 
of the Act can issue in respect of a house 
in Cantonments occupied by the owner ; 
in other words where the owner of such a 
house is in actual occupation he oannot be 
required, by notice under section 6, to let 
the house to a military offioer. The decla¬ 
ration sought for in the plaint was therefore 
being asked for in order to have it established 
that the military authorities were not under 
any legal obligation to treat the second 
defendant, Smglehurst, as the owner of 
the house conveyed by the deed in question 
for the purposes of the Act just referred to. 

The house is described as Bungalow 
No. 42, Bedford Row in the Meerut 
Cantonment. 


It is not disputed in this case that the 
land upon which this bungalow stands is 
cantonment land and therefore the property 
of Government. Nor is it disputed that at 
the time when this conveyance was exe¬ 
cuted the vendor, Rigbubar Dayal, was 
entitled to be treated as the owner of the 
house. 

The case for the plaintiff was that the 
relations between him and the defendant 
Raghubar Dayal were governed by certain 
rulo3 set forth in Appendix IV, Volume II 
of Army Regulations, India, para. 35. 

Toe rules in question purport to regulate- 
the conditions upon which land in canton¬ 
ments was granted prior to the introduc¬ 
tion of the Cantonment Code in the year 
1899. It is declared that the conditions 
are to be subscribed to by every grantee of 
cantonment land as well as by every 
person to whom the grant may be subse¬ 
quently transferred. The particular condi¬ 
tion with which we are here concerned is 
laid down in the following terms :— 

" If the ground has been built upqo, the 
buildings are not to be disposed of to any 
person woo does not belong to the army 
until the consent of tbo officer commanding 
the station has been previously obtained 
under bis hand.” 

It is upon this condition that the plaint¬ 
iff rests his case. No previous sanction 
to the transfer now in question having been 
obtained from the authority mentioned in 
the condition it is claimed that the plaint¬ 
iff (and under him the military authorities) 
has the right to ignore the transfer. 

The first and second defendants resisted 
the suit on the same grounds. It was denied 
that the house had ever been sold to the 
defendants or their predecessors subjeot to 
the condition just mentioned, and it was 
claimed in substance that the house wa9 
held and had been held free of any ol the 
conditions imposed by the Army Regula¬ 
tions cited in the plaint. 

It was pleaded that these Regulations 
had not the force of law and could not be 
resorted to in order to affeot the right of 
traosfer as laid down in the Transfer of 
Property Act. It was also pleaded that 
there was no cause of aotion for the suit; 
that the plaintiff was not entitled to main¬ 
tain a suit for declaration ; and in any oase 
that the declaration should not be granted 
on the ground that the military authorities 
in withholding eanotion had acted in an 
UDjuat, illegal and arbitrary manner. 
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Tbs Subordinate Judge bas found in 
favour of the plaintiff. He was of opinion 
that the suit was maintainable, that the 
plaintiff had a cause of aotion, that the rela¬ 
tions of the parties were governed by the 
Army Regulations quoted in the plaint, that 
the first defendant was bound by the con¬ 
dition requiring previous consent to the 
transfer and that suoh consent not having 
been obtained the plaintiff was not obliged 
to recognize the transfer and to treat tbe 
defenant Singleburst as tbe owner of tbe 
house for tbe purposes of the Cantomnent 
(House Accommodation) Act, 1902. In the 
result the Court below gave tbe plaintiff a 
decree declaring that tbe sale-deed in dispute 
was not binding and is ineffectual as against 
the military authorities of tbe Cantonment. 

The memorandum of appeal submitted to 
this Court embodies the various pleas 
which were raised by way of defence in tbe 
Court below. The purely teohnioal pleas 
have not been strongly pressed before us. nor 
indeed oould they have been. 

It being admitted that tbe land on 
which the house in dispute bas been erected 
is the property of the plaintiff it could 
scarcely be contended that the plaintiff has 
not suoh an interest in tbe property in 
dispute as would entitle him to maintain a 
suit for declaration under section 42 of tbe 
Speoifio Relief Aot. 

And olearly if the relations between tbe 
parties are governed by the Army Regula¬ 
tions the plaintiff had a cause of aotion, for 
it is plain that the transfer to the eeoond 
defendant was made in spite of an express 
refusal of the military authorities to aocord 
sanction to -the sale. Mr. O’Conor has 


argued the oase on the merits and h 
contended that the military anthoriti 
have no right to withhold sanction, that tl 
Regulations upon whioh the plaintiff reli 
have not the force of law and oanDot inte 
fere with the right to transfer the hous 
■that the grant of the land was not ma< 
subject to the conditions contained in the 
Regulations and that tbe want of sanotii 

rrsjv*** fc k Q 8ai ® ° r justify t: 

plaintiff in ignoring it so as to depri 
the purchaser, Singlehurst of the protects 
afforded by section 11, olause (o)oft 
'iorvo° nnQen ^ B ^ ODB0 Accommodation) Ai 

^In the oouTse of the arguments we ba 
oeen referred to the history of the site of tl 

“ a ib wiu b® m w« 
hare to set out ’the relevant faots in tb 
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connection. There wa9 produced in the 
Court below a set of the registers relating to 
the transfer of houses in the Meerut Canton¬ 
ment and these books have been inspected 
by us during tbe bearing of the appeal. 

The earliest entry we can find is con¬ 
tained in a register which, so far as we can 
ascertain, must have been prepared for the 
first time soon after the year 1833. 

On tbe 16th September, 1833, a General 
Order was issued by tbe Commander-in- 
Cbief directing that a register should ba 
kept in tbe office of the principal staff 
offioer in certain cantonments, inclu¬ 
ding Meerut, for the purpose of recording 
all transfers of houses, bungalows or 
gardens in cantonments. It was ordered 
that all proprietors of bouses, 9tc., should, 
forward to tbe Staff Offioer concerned a 
memorandum stating when they purchased 
or beoame proprietors of the houses from 
whom they obtained them and the dimen¬ 
sions of their different compounds. It was 
further direoted that all future transfers of 
houses should be entered in the register 
(see tbe compilation of orders printed in 
tbe Gazette of India of the oth November, 
1898, PartV, page 371). 

There can be little doubt that the firsb 
volume of the registers produced before us 
must have been prepared in aooordancs 
with these instructions. We find, then, 
that the first entry relating to the site 
of the bouse now in question shows that a 
house on this plot was in the occupation of 
a gentleman named MoGarison who was 
a Civil Surgeon. 

On the 18th December, 1844, we find it 
stated that the bouse on this site was 
transferred by one Charles Modden, Civil 
Surgeon to Major Matthew Smith of H.M.’s 
9th Fowt. 

On the 29bh July, 1852, this offioer 
transferred the house to Lt.-General Sir 
Joseph Thaokwell, G.C.B. 

From this date till the 7th February, 1874, 
the bouse seems to have remained tbs 
property of the Thaokwell family. 

On tbia latter date according to an entry 
in another volume of thexegiater, the house 
whioh was then in ruins was sold by the 
OaDtonment Magistrate at public auction 
and was purchased by one E. 0. Roberts, a 
person who did not belong to the army. 

Roberts on the 20th November, 1695, 
sold the house to a Mrs. Stevenson who 
on the 2nd July, 1901, made a gift of it in. 
favour of a minor named D. M. Bower. 
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On the 21st March, 1912, Q. T. Bower, 
the certificated guardian of the minor owner 
sold the house to Raghubar Dayal, the 
first defendant in the present suit, and 
for the purposes of this case it is important 
to notice what took plaoe on this oooasion. 

The Cantonment Magistrate having been 
informed of this proposed transfer wrote 
both to the guardian and to Ragbubar 
Dayal pointing out that in accordance with 
Army Regulations bungalows in Canton¬ 
ments could not be sold without first 
obtaining the sanctiou of the Officer 
Commanding the Station. Both parties 
were further informed that the land being 
the property of Government could not be 
sold and that no sanction would be given 
to the transfer uuless a declaration was 
made in writing that the land was not 
being sold and that all that was being 
transferred was the bungalow together 
with the out houses (see the correspon¬ 
dence at page 34 of the printed record). 

Bower, the guardian, replied to the 
Cantonment Magistrate by letter (Ex. 4), 
dated the 29th March, 1912, that he "noted" 
that the bungalow could not be sold with¬ 
out the sanction of the Officer Commanding. 
Qe further stated that both he and 
the purchaser (Ragbubar Dayal) were 
aware that the land was the property of 
Government and could not be sold (see 
page 35 of the printed record). 

After this correspondence the Cantonment 
Magistrate obtained the sanction of the 
Offioer Commanding at Meerut and this 
faot was notified to Bower by letter (Ex. 6) 
dated the 23rd April, 1912. 

It is clearly established therefore that 
-when Ragbubar Dayal acquired this house 
in the year 1912 he was made aware of the 
faot that the military authorities were 
applying the rules laid down in the Army 
Regulations and were insisting that the 
conditions contained in the Regulations 
governed the transfer of the property aod 
in the circumstances it did not lie in the 
mouth of Ragbubar Dayal to plead as he 
did plead in para 12 of bis written state¬ 
ment that "the bungalow in dispute was 
never sold to any predecessor of the defend¬ 
ants or to bimself, subject to the condition 
stated in clanse fc> of rule 35, Army 
Regulations, India, Vol. II." 

That was without doubt a false plea. 
Raghubar Dayal was well aware that the 
sale to him had been made subject to the 
.condition in clause (c). 


That falsity of this statement is farther 
demonstrated by the faot that on the 29th 
July, 1919, when he was arranging to sell 
this bouse to Singleburst he made an 
application to the Cantonment Magistrate 
asking him to obtain the sanotion of the 
Officer Commanding the Station to the sale 
of the house and praying that the sale 
should be registered. He quoted the Army 
Regulations in this application and obvious¬ 
ly knew all about them (see p. 45 of the 
printed record). He admits this knowledge 
in a later letter sent by him to the 
Cantonment Magistrate on the 12th 
August, 1919. 

We may further note that in another 
letter printed at pages 51 et seg of the 
record, Raghubar Dayal described bimself 
to the Cantonment Magistrate as a practi¬ 
sing Barrister of nearly twenty years 
standing with considerable knowledge of 
Cantonment law. 

Whatever be the legal oonsequences of 
the notice giveo to Raghubar Dayal when 
he was purchasing in the year 1912, it is 
dear on all bands that he knew that he 
was taking subjeot to the condition that 
the exeroise of the right to transfer the 
house he was buying could only be made 
with the previous sanotion of the Officer 
Commanding the Station. 

With regard to the plea that these Army 
Regulations relied upon by the plaintiff 
have no statutory authority and have not 
the force of law we think it is well founded 
and we ar6 unable to agree with the Sub¬ 
ordinate Judge who took the contrary view. 
He refers to the Bombay Regulations whioh 
were cited before their Lordships of the 
Privy Counoil in the well-known Poona 
oase of Kaikhusru Aderji v. Secretary of 
State (1) and seems to have thought that 
the Army Regulations with which we are 
dealing in this case stand on the 
same footing. But that is not so. The 
Bombay Regulations in question were 
statutory enaotments made under the 
powers reserved to the Governor in Council 
prior to the introduction of the Govern¬ 
ment of India Aot, 1333. 

The Army Regulations with which we 
are here concerned cannot, so far as we can 
ascertain be traced to any statutory origin. 

Tbe various rules and orders to which 
the oolleotive name of “ Army Regulations, 
India," was subsequently given were 'all 

(1) (1913) Se Bom. 1 (P.O ). 
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^ollaMd and set out in an appendix to the 
•OaDtonmenta (House Accommodation) Bill 
whioh was introduced in the Council of the 
(Governor-General in India for the purpose 
of making Laws and Regulations on the 
4th November. 1898. 

The appendix is to be found in the 
Gazette of India of the 5th November, 
1898 at pages 366 et seq. 

These orders which issued from time 
to time between the years 1789 and 1887 
are all set out here and are described in 
various ways, e.g., General Orders, Excracts 
from proceedings of the Governor-General 
in Counoil, General Orders by the Com- 
mander-in-Cbief, Resolutions of the Mili¬ 
tary Board, etc. They oanootin our opinion 
•be treated as rules having the force of law ; 
they appear rather to be departmental rules 
issued with a view to the regulation of 
administrative business in the Army 
Department. 

The particular rules whioh we have to 
•consider in this oase, i.e., the rules regula¬ 
ting the occupation of land and the disposal 
of premises and buildings were first 
promulgated by a General Order of the 
-Governor-General in Counoil, No. 179, 
dated the 12th September, 1836, and these 
-rules were re-published from time to time 
with amendments and variations till they 
assumed their present shape in Army 
Regulations, India, 1887, seotion 17 (see 
■page 394 of the Gazette of India, Part V 
•of the 5th November, 1898). 

The General Order of 1836 imposed 
•praotioally the same restrictions upon the 
•transfer of houses in cantonments as those 
-whioh are set up by the plaintiff in the 
■present oase. It was expressly laid down 
that whore oantonment land had been built 
•upon, the buildings could not be disposed 
o! to any person not belonging to the army 
until the oonsent of the Officer Command¬ 
ing the Station had been previously obtain¬ 
ed under his hand. 


Now while it might be conceded tfc 
this rule, having no foroe as law ooi 
not operate as per se to invalidate a trai 
fer which is good under the ordinary la 
} nevertheless be that a person w 
• as taken a grant of cantonment la 
subjeot to this rule may be bound by 
It is true that in the present case we be 
•no evidenoe of the terms in whioh t 
-grant of the land upon which thebungal. 

n °, W 8fcanda waa firat made. 1 
-document of grant is forthcoming i 


indeed do we know when the grant was 
made. There is, however, little doubt that 
a bouse bad been erected on the land by 
the year 1833 and before the promulgation 
of the General Order of 1836. 

Up till the year 1874 when the house 
was transferred to a civilian named Roberts 
the bouse and the site had remainad in 
occupation of parsons who aotually belonged 
or were deemed to belong to the army. 

Since the date of the transfer to Roberts 
the bouse changed bands several times, the 
transferee in each instance being a person 
not belonging to the army, and it is a faot 
that each of these transfers down to the 
transfer in favour of Ragbubar Dayal in 
1912 has been recorded in the register of 
transfers maintained by the Caotonment 
Magistrate. We cannot imagine that any of 
these transfers could have beeD made with¬ 
out the previous sanction of the Officer 
Commanding the Station. It must be pre¬ 
sumed that the Cantonment Magistrate in 
eaohoase acted in accordance with the Army 
Regulations whioh were certainly binding 
upon him as a military officer and we have 
direot evidence in the oase of the transfer 
to Ragbubar Dayal that the previous sanc¬ 
tion of the Officer Commanding the Station 
was sought and obtained before the transfer 
was registered. We have already pointed 
out that the conditions governing the 
transfer of the house were brought to 
Raghubar Dayal's notice and aooepted 
by him. We have referred, moreover, 
to the faot that Raghubar Dayal sought 
previous sanction when he was about to 
transfer to the defendant Singlehurst. 

While there is therefore no available 
evidenoe to show what conditions were 
attaohed to the grant of the site of the 
house when it was first built, there is in 
our opinion ample evidenoe to show that 
Raghubar Dayal took the house in 1912 
subjeot to the limitation imposed by the 
rule upon the right of transfer and we hold 
that in the oiroumstanoes he is bound by 
the condition. 

In the Poona case referred to above (36 
Bom. 1) it was held that the appollants and 
their predecessors-in-title held merely upon 
cantonment tenure and had no status there¬ 
fore other than that of licensees. That, in our 
opinion, is the status of Raghubar Dayal 
aud oi his 8Uooos9orB-in-interest sinoe his 
death. It is not olaimed here, a 9 it waa 
in the Poona oase, that the land is nob 
the property of Government. Qq the 
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contrary it is admitted freely that the land 
does belong to the Government. Raghubar 
Dayal and bis predecessors held no lease, 
it is no*> pretended that they did, and that 
being so they oould not he more than 
licensees, and therefore bound by the con¬ 
ditions of the license. Each transfer as it 
was made and sanctioned amounted to 
nothing more than the transfer of a license. 
That was the view taken bv Russell, J., 
in the judgment of the Bombay High 
Court, and we understand that view to 
have been accepted by their Lordships of 
the Privy Council. 

At page 9 of the report, dealing with the 
meaning of the word ‘ sanctioned ’* en¬ 
dorsed upon the document of transfer in 
favour of the predecessor in title of the 
appellants he observed as follows :— 

“ What is the ineanin* of *.b« word 'sanctioned ’ 
in Ex. 71 ? The only meaning I have been able to 
attribute to that word upon Ex. 71 is that in 
accordance with the Rules and Regulations then 
prevailing upon the subject, the Brigadier-General 
permitted and ratified the surrender by Beyts, and 
the admittance ol Dorabji Pastor, ji I cannot 
believe that it wa9 intended to refer merely to the 
transfer of one name in place of aoother in the 
register, for otherwise the register would be a 
purely useless and unnecessary document. By the 
U 36 of the word ‘sanctioned ’ I take it what the 
Brigadier-General meant was that inasmuoh a9 
Mr. Beyts had surrendered all his rights to this 
cantonment property the Brigadier-General was 
willing to substitute Dorabji Pastonji for him 
under the then prevailing orders and regulations 
under which, as we know, it was entirely ultra 
vires lor the Brigadier General to allow or to 
connive at allowing the vendee of those rights to 
aoquireany proprietary rights whatever in tbe land 
itself." 

Adopting tho view laid down in this pas¬ 
sage of the judgment we bold that each 
transfer in the present case made with tbe 
previous assent of the proper military auth¬ 
ority amounted merely to admission of a 
new licenses upon tbe conditions prevail¬ 
ing at the time with respect to the trans¬ 
fer of bouses in tbe Meerut Cantonment. 

Raghubar Dayal therefore came in as a 
licensee in 1912 and took tbe premises in 
dispute subject to the condition that be had 
no right to transfer them without the pre¬ 
vious sanction of tbe Officer Commanding 
the Station. 

The transfer now under consideration 
having been made without such sanction 
and io violation of the condition, the plaint¬ 
iff is not bound to recognize it. 

We are of opinion therefore, that the 
decision of tbe Subordinate Judge is correct 
and should be affirmed, and we dismiss 


this appeal accordingly with oosts including, 
in this Court fees on the higher soale. 

Sulaiman, J.The plaintiff’s case as: 
set forth in tbe plaint was that all the land 
in Meerut Cantonment was the property of 
Government and was acquired between the 
years 1311 and 1815, that under certain 
Army Regulations if the ground baa been 
built upon, the buildings are not to be 
disposed of to aoy person who does not 
belong to the Army, until the oonsent of 
the Officer Commanding the Station has 
been previously obtained.’ and that the 
defendant No. 1 by a deed dated the 28th 
of July, 1919, sold the bungalow in dispute 
to defendant No. 2 without having obtained 
any such consent. The plaintiff therefore 
prayed that the sale-deed might be declared 
null and void and ineffectual inasmuch as 
it was executed wit! out obtaining tbe 
previous consent of the military authorities, 
and was detrimental to the interest of the 
Military Officers. 

The defendant did r.ot deny that the site 
belonged to the Government. They did 
not specifically setup any lease or specifio 
grant in their favour but took their stand 
on the broad ground that they had a trans¬ 
ferable idorest in the bouse. 

Tbe learned Subordinate Judge has given 
the plaintiff a declaration that the sale-deed 
of tbe house is not binding on and is in¬ 
effective as against the military authorities. 

There is no direct evidence to show under 
what conditions tbe land was originally 
occupied by the predecessor-in-title of the 
defendants. Nor is there any evidence to 
show for how long before 1842 this house 
bad existed. There is no lease or written 
grant that can be trace!. The previous 
history of devolution of this house has been 
fully set forth in the judgment of my learned 
colleague. All that i9 known is that this 
land lies within the cantonment and 
has been occupied by a house whioh has 
been transferred from time to time with 
tbe consent of the military authorities. 

I agree that the Army Regulations relied 
upon by tbe plaintiff have net the force of 
law by themselves to render the transfer 
altogether invalid. They however have a 
special bearing on the oase whioh I propose 
to consider. 

The Regulations of 1807 required that no 
bungalow or quarter within the oantonmenb 
was to be sold to or ocoupied by any one 
not belonging to the army, and that if any 
individual other than an Army Offioet • 
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•purchased it ha must remove the materials. 
iBafc the house as 9Uch was in no ca3e to be 
.made over to a oivilian. Under the Regu¬ 
lations of 1833 a register was to be kept in 
which transfers of 9uch houses wore to be 
duly entered. Tde General Order of the 
'Governor General in Council No. 179, dated 
the 12th of September, 1836, is particularly 
important inasmuch as the Regulations 
thereby brought into force for the first time 
authorised transfer to a non-military officer 
under certain restrictions. A right of 
resumption subject to a payment of com¬ 
pensation was reserved, the ground itself 
could not be sold, but the house might 
be transferred without restriction by 
a military or medical officer to another 
such military or medical officer, and if 
the ground bad been built upon, the bouse 
was not to bo disposed of to any one Dot 
belonging to the military department 
without the sanction of the Commanding 
Officer, and in case of sales of houses 
overRs. 5,000 in value, the sales had to be 
subject to the sanction by the Government 
of India. 


There can be no doubt that the Regula¬ 
tions of 1836 were in full foroe till long 
after 1842 when the existence of fcbis bouse 
is distinctly established. As the bouse is 
situated within the Cantonment and as 
there were these old Regulations in force 
under which originally a house could not 
be sold to a civilian at all and later on it 
could be sold only with the sanction of the 
Commanding Officer, it is fair to presume, 
In the absence of any direot evidence 
as to the aotual terms on which 


the site wa9 originally occupied, tbs 
the permission was subject to thi 9 resei 
vation. It is unthinkable that Militar 
'Offioers who at any rate were tberaselve 
bound by those regulations would hav 
made a graao of a site in defiance of fcb 
Regulations in foroe. The defendants ar 
not setting up lessee's rights in the lam 
They can at best be mere licensees wbos 
predecessors were allowed to occupy tb 
land by building a bouse on it subject t 
certain restrictions. My learned broth* 
has shown how the successive transfers < 
this house prior to the transfer in questio 
were dffiy entered in the register of house 
whioh fact in a way implies the sanotio 
of the military authorities. 

Under section 56 of the Indian Easemen 

M ? Uoh oannoti b0 transferre 
IS is dear, therefore, that the legal effect - 


the past sanctions was simply to continue 
the license in favour of tbe transferees. 
It was so to speak a fresh license with 
the coming in of each new transferee. It 
would follow therefore that defendant No. 2 
cannot claim the benefit of that license 
unless tbe plaintiff agrees to renew tbe 
liceuse in his favour, that i3 to say, the 
defendant No. 2 can have no right to insist 
on retaining tbe house as a place of resi¬ 
dence and in that way occupy the site 
unless be obtains the consent of the plain¬ 
tiff. 

Oo tbe other hand it has to he noted 
that even under tbe Regulations of 1807 if 
a bouse situated in the cantonment was 
sold to an individual other than a military 
officer, the transferee was entitled to 
remove the materials of the house. 

Tbe Regulations of 1836 in no way 
affeoted tbe rights of the occupiers of 
houses to transfer the materials. Nor is 
there anything in the previous history of 
this bouse which would suggest that the 
proprietary interest in the materials of the 
bouse did not vest in the persons who had 
occupied it from time to time, or were not 
transferable. 

The defendant No. 1 who was indis¬ 
putably the owner of the house and was 
occupying tbe site with tbe consent of the 
plaintiff had by a registered sale-deed 
transferred the house as itstauds with all 
the materials, etc. He ba9 purported 
to transfer tbe right of residence plus tbe 
proprietary interest in the materials 
of tbe house. So far as the materials go 
they have under the registered deed 
absolutely passed to tbe defendant No. 2. 
And I know of no ground under whioh it can 
be said that tbe sale of those materials is 
null and void or ineffectual. Neither tbe 
plaintiff nor the military authorities oan 
refuse to recognise that ownership in the 
materials has passed to tbe defendant 
No. 2. But I have already remaibed that 
tbe right of residence oannot pa99 to the 
defendant No. 2 unless tbe plaintiff agrees 
to it. 

The decree passed by the Court below is 
not very happily worded as it declares that 
the sale-deed of the house is not binding 
and is ineffective as against the military 
authorities. If I had thought that by thi 9 
the loarned Subordinate Judge meant that 
the military authorities could ignore the 
sale-deed absolutely and treat the defendant 
No. 1 as atill the owner of the bouse then 
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I would net have wholly agreed with him. 
I, however, think that all that he meant was 
that the defendant No. 2 had no absolute 
right to occupy the site without the con¬ 
sent of the military authorities and on such 
terms as they choose to impose on him. 

I also would therefore uphold the decree 
of the Court below and dismiss the appeal 
with costs. 

By the CourtThe appeal is dis¬ 
missed with costs including in th 19 Court 
fees on the higher scale. 

Appeal dismissed. 
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Lindsay and Ryve*, jj. 

Kanhaya Lai— Plaintiff-Appellant 

v. 

The Maharajah Sri Prahhu Naram 
Singh Bahadur and another— Defendants- 
Respondents. 

S. A. Nos. 164 to 1G6 of 1921, decided 
on 30th January, 1924, from a decree of 
District Judge, Allahabad. 

Civ. Pro. Code, S. 86 —Suit against ruling 
chief in his capacity as co-sharer in respect of 
proptrly in British Inaia is governed by S. 86. 

Under cl. of the instrument of transfer 
conferring the dignity of a ruling chief and the 
Maharajah of Benares there was toe declaration 
that " within the other estates now in the posses¬ 
sion of Hi* Highness ” which are outside the 
State of Benares, he eball continue to have the 
status ami responsibilities of a land holder under 
the ordinary law and within the pergannah of 
Kaswar R*j*b he ?h*ll assume that siatU9 and 
those responsibilities.” By cl. 26 the British 
Government reserved the right to itself to with¬ 
draw from the Maharajah any special privileges 
which he had eDjoyect in a certain pergannah 
Kaswar Raja estate. Held , that cl. 26 did 
not indicate that His Highness intended to waive 
bis right to plead bis staius as a ruling chief in 
the case of suits in respect of properties held by 
him in Brilith India S. 66 therefore could be 
invoked in bis aid 

N. P. Asthana —for Appellant. 

Ky,muda Prasad —for Respondents. 

Lindsay, J. These three second 
appeals have arisen out of suits for profits 
under section 165 of the Tenancy Act. The 
property in respect of which the profits 
were claimed is situated in the Allahabad 
district and it is admitted that Qis 
Highness the Maharajah of Benares is one 
of the co-sharers in each of the villages in 
respect of which these suits for profits 
vrefe brought. 


His Highness the Maharajah was made a- 
defendant iu each of the three suits and $ 9 - 
against him both, the Courts below have- 
dismissed all the suics on the ground that! 
no decrees could be passed against Hia 
Highness on the ground that the oonsent 
of Government had not been obtained to tho 
institution of the suits against him. In 
other words, the Courts below applied tbs 
provisions of section 8G of the Code o£ 
Civil Procedure. 

We have now before us three second 
appeals in which the plaintiff challenges 
the correctness of the decision of tho Courts 
below. The case for the appellant (the 
appellant is the same in all three cases) is 
that the Courts below were wrong in hold¬ 
ing that so far as these suits were concern¬ 
ed the Mabarajha was not liable to be sued 
without the previous consent of Government 
being obtained. 

There can he no doubt whatever that Hie 
Highness is a Ruling Chief. We bavo before 
us the Treaty or Instrument of Transfer 
which was executed when the dignity of a 
Ruling Chief was conferred upon Hia 
Highness by the British Government. 

Tho first clause of this Instrument 
declares that His Highness shall be the 
Ruling Chief of Benares from the first day 
of April, 1911. 

There can be no doubt that so far as 
suits under section 165 of the Agra 
Tenancy Act are concerned the provisions 
of the Code of Civil Procedure apply, as 
laid down in Chapter 13 of the AgraTenanoy 
Act (U.P. Act II of 1901), and a reference 
to the Chapter will show that the provisions 
of Chapter 28 of the old Code of Civil 
Procedure. Act XIV of 1882, were 
applicable in their full force to all suits and 
other proceedings under the Agra Tenancy 
Act. It follows therefore that tho provisions 
of sections 83 to 87 of the present Code of 
Civil Procedure apply to suits under the 
Tenancy Act. 

It therefore cannct be doubted thafv 
it was competent to His Highness the 
Maharajah in these suits to plead that he 
was not liable to be sued without the- 
previous consent of the Governor-General 
in Council or of any other authority to 
whom the power of granting such consent 
has been delegated under section 86. 

The matter would be perfectly dear 
except for one provision which is to be- 
found in the Instrument of Transfer by 
which His Highness was constituted ^ 
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Boling Obief. Clause 26 of this Instrument 
provides in the first instance, that the 
right to repeal or amend in aoy way and at 
»Dy time Bengal Regulation VII of 1828 
or any other Regulation or law in virtue of 
whioh the Raja of Benares enjoys any 
speoial privileges within the p trgana of 
Kaswar Rajah which heretofore was inclu¬ 
ded in the family domains but is excluded 
from the State of Benares constituted 
by this Instrument, is hereby expressly 
reserved to the Lieutenant-Governor 
of the United Provinces of Agra and 
Oudh. So far as this part of clause 26 
is oonoeroed, it dearly reserves a right to 
the Lieutenant Governor of the United 
Provinces to withdraw from the Maharaja 
any special privileges whioh he had hitherto 
enjoyed in the Perganah of Kaswar Raja. 
Attaobed to this olause 26 there is a 
declaration which runs as follows :— 

“ Within the other estates now in the pos¬ 
session of His Highness whioh are outside 
the State of Benares, he shall continue to 
have the statue and responsibilities of a 
landholder under the ordinary law and 
within the perganah of Kaswar Raja he 
shall assume that status and those respon¬ 
sibilities.” 

We may observe here that by U. P. Aot 
No. VI of 1915, Regulation 7 of 1828 was 
repealed and the provisions of the Agra 
Tenancy Act and the United Provinces 
Land Revenue Aot were made applicable in 
their entirety to all the property of the 
Maharaja situated in Perganah Kaswar 
Baja. 

Mr. Narain Prasad, who appears for 
the appellant here argues that on the 
language of this concluding portion of 


before whom this case came in the first 
instance referred it for consideration by ft 
Bench. 

We are not however disposed to accept 
the plea of the appellant that the 
language of the concluding portion of 
olause 26 indicates that His Highness 
the Maharaja intended to waive any 
right to plead his etatus as a Ruling Chief 
in the case of suits which were brought 
against him in respeot of property held by 1 
him in British India. 

We think that with respect to his liability 
to be sued in British India it would be 
difficult to invest His Highness with a dual 
personality (l) that of a Ruling Chief, and 
(2) that of ao ordioary oitizeD. 

Clearly, section 86 ol the Code of Civil 
Procedure contemplates the oaseof a Ruling 
Chief being sued with respect to interests 
which he has outside bis own territory and 
within the limits of British India, aod ib 
seems to us that the fact that a Ruling 
Chief may own immoveable property within 
the limits of British India and outside 
his own state territories does net entitle the 
Coarts to treat him with respect to the latter 
property a9 an ordinary private citizen, 
Tb&t meaning oertainly could pot be 
attaobed to the language of seotion 86 of the 
Aot. If we look at sub-seotion 3 of seotion 86 
we find that no Ruliog Chief is liable to 
arrest under the Code, and further, exoept 
with the consent of the Governor-General 
in Counoil, certified as aforesaid, no deoree 
oan be executed against the property of a 
Ruling Chief. 

If we were to accept this argument and 
treat His Highness as having two person¬ 
alities in the eve of the law we should be 


olause 26 the Maharaja in these suits 
is not entitled to raise the plea that 
be has the status of a Ruling Chief and is 
therefore only liable to be sued in case the 
sanction of the Government has been 
obtained. 

r.;, J 'It is contended that this language 
properly interpreted means that with res- 
peot to all lands situated outside the State 
of Benares the Maharaja has waived his 
right to plead his status as a Ruling Chief 
and is subjeot to all the responsibilities 
and liabilities of a landholder under the 
ordinary law. 

It is diffioult to asoartain what is the 
bonreot meaning of this provision and ib 
WM in vi&wof this difficulty of interpre- 

. ration that-the learned Judge 0 ( this Court 


obliged to hold that in bis capaoily as ft 
private oitizen hb would be liable to arrest 
under the terms of sub-seotion 3 of seo- 
tioo 86 . We oan hardly .think that .the 
language of seotion 86 contemplates a 
oontingenoy of this kind and we are there¬ 
fore of opinion that His Highness being 
undoubtedly a Ruling Chief was entitled in 
these suits to claim the benefit of seotion 86. 
We do not think we ought to hold that 
clause 26 of the Instrument of Transfer 
operates in the manner contended for by 
the learned oounsel for the appellant in 
thpse oases. 

Admittedly the suits with whioh we are 
□ow oonoeroed do not fall within the 
purview of sub-seotion 6 of olause 86L 
In the olass of suits indicated in fabta 
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sub-section no consent of course is neces¬ 
sary but these suits were not suits brought 
by a tenant of immoveable property against 
His Highness the Maharaja as land-holder. 
They were as we have stated, suits brought 
by one co-sharer as against His Highness 
in his capacity as a co-sharer. 

e hold, therefore, that His Highness 
-was entitled to take the benefit of section 86 
and to plead in bar of the suits the want of 
consent of the Governor-General in Council. 
In our opinion the appeals were rightly 
decided. We dismiss these appeals accord¬ 
ingly with costs including in this Court 
lees on the higher scale. 

Appeals dismissed . 


1924 Allahabad 424. 

Lindsay and Sulaiman, jj. 

B, Nandan Singh —Appellant 

v. 

B. Guptar Singh and osiers--Respond¬ 
ents. 

S. A. No. 548 of 1922, decided on 22nd 
November, 1923, from the decree of S. A. J. 
of Gorakhpur, dated the 23rd December, 
1921. 

Pre-emption—Custom—Gorakpur District . 

About the Zamima Khewhai oi 18S5 of Gorakh- 
pur it must be assumed tb it it wa« prepared in the 
manoer directed by the Board of Revenue, that id 
to eay, it must be taken that the proprietors mu9t 
be other than Mabomedans and expressly desired 
to have the custom of pre emption recorded and 
must hive adduced pro^f before the Settlement 
Officer, conclusive to 9how that the custom 
existed. 

Iqbal Ahmad and S. P. Sinha —for 
Appellant. 

N . Upadhiya —for Respondents. 

Lindsay, J. :—The sole question for 
determination in this appeal is whether 
the lower appellate Court was right in 
holding that the custom of pre-emption 
alleged by the plaintiff was established. 

The two pieces of evidence which were 
relied upon for the purpose of establishing 
custom were the xuajib-ul arz of 1860 and 
the zamima khewat of 1885. The case is 
from the Gorakhpur district. We may 
also notice that the kaifiat serishta 
nizamat was also in evidence for the 
purpose of showing the history of 
the village. 


It is important to notice in oonneotion 
with the zamima khewat of 1885 that 
that dooument is of peculiar weight 
having regard to the oircumstanoes in 
which this record was framed at the time of 
the settlement of Gorakhpur in or about 
the year 1885. W T e have it stated at 
page 210 of Mr. Agarwala’s Commentary 
on the Land Revenue Act, 5th Edition, 
\page 210), that in the month of August, 
1886, certain directions were issued to the 
Settlement Officer of Gorakhpur with regard 
to the preparation of the record whioh had 
hitherto been known as the wajib-ul-arz. 

The Settlement Officers were directed to 
make particular note regarding any custom 
of pre-emption. The instructions laid 
down that a custom of pre-emption should 
be recorded when the proprietors expressly 
demand that it be noted and it i9 proved 
conclusively that the custom exists. This 
direction was given with regard to mahals 
belonging to other than Muhammadan 
proprietors. 

It is clear therefore that in dealing with 
the question of the existence of the custom 
in this caso we are entitled to lay particular 
stress upon the zamima khewat of 1885 for 
we must assume that it was prepared in 
the manner directed by the Board of 
Revenue, that is to say, it must be taken 
that the proprietors must he other than 
Mohamedans and expressly desired to have 
the custom of pre-emption recorded, and 
must have adduced proof before the 
Settlement Officer, conclusive, to show 
that the custom existed. 

The wajtb id-arz of 1860 also shows that 
a custom i9 recorded. 

It was argued in the Court below that 
the existence of the custom had not been 
established in view of the early history of 
the village as deduced from the kaifiat 
serishta nizamat . 

From that document it appeared that 
the first settlement of this village was 
made iu the year 1245 Fasli corresponding 
roughly to 1838. That settlement must 
have been the first regular settlement 
made uuder the Regulation of 1833. 

It is also 9hown from the kaifiat that 
up to the year 1220 Fasli, corresponding 
to 1813 A.D. there was no zamindar or 
mustajir recorded as being in possession. 

It is not however to be assumed from 
these faots that there were no owners of 
this village prior to the year 1838 when 
the settlement was made. It is quite 
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.possible that for a long period the Govern¬ 
ment may have refused settlement to the 
zunindars or have refused to farm the 
property oat to the owners for various 
reasons. The Judge was, we think, right 
in saying that this part of the evidence 
would not suffice bo overturn the presump¬ 
tion attaching to the loajib-ularz of 1860 
and attaching still more strongly to the 
xamima khewat of 1885. 

The other attempt whioh was made in 
order to show that the record was not one 
of custom was in the direction of showing 
that the two records were in conflict, and 
thab being so, neither of them could pro¬ 
perly be regarded as a record of custom. 

We fled in the wajib-ul-arz ol 1860 thab 
the pre-emptors are divided into three 
categories:— 

(1) hissedar karib ; 

(2) digar bissedar thok ; and 

(3) dusre thok ke hissedar. 

In the zamima khewat of 1885 we find four 
categories:— 

(1) rishtedar karib, 

(2) rishtedar baeed, 

(3) shurkai baeed, 

(4) shurkai tahte nambardari. 

Mr. Iqbal Ahmad has argued that 
two completely new categories are intro¬ 
duced in this later record, namely those of 
near and distant relations, (categories 
1 and 2) and according to his argument, the 
record now means that a relation without 
being a co-sharer is entitled to pre-emption. 

At first sight this argument seems to be 
“Plausible one but on the other hand we 
think Mr. Upadhiya is probably right in 
contending that the second reoord is nothing 
more than an amplification of the earlier 
reoord, the reason being, thab more 
particular enquiries were made during the 
settlement of 1885-86 whioh led to the 
disclosure that preference in the matter of 
pre-emption was given in the first instanoe 
with reference to nearness of degree in 
relationship. And we are also inolined to 
believe that the word " rishtedar " in the 
record of 1885 really means a person who 
w at the same time a sharer and relation. 
We arnve at this conclusion having regard 
Jo the whole context beoause we find in the 

rZrdtft°!u 8 ^ eDM0ned iafche 80oon d 

i ^ thlrd ftnd foUrth Consist of 
persons who are oo-sharerain bhe patti and 

«me P Zr7^° « a fl0 - 8ha *ers in the 

The third and fourth 

oategones correspond in our opinion 


to the second and third categories 
of the earlier wajib-ul-arz and it 
is reasonable to assume therefore that 
the first and second categories iD the second 
record are really a sub-division of the first 
category in the earlier record. At any rate, 
this is a possible interpretation, and we 
are not prepared to say that the deci¬ 
sion arrived at by the learned Judge is 
erroneous. 

No other question arises for disposal. 

The appeal fails and we dismiss it 
with costs including in this Court fees on 
the higher scale. 

Appeal dismissed. 
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Lindsay and Kanhaiya Lal, jj. 

Beni Prosad and others —Plaintiff s- 

Appellant9 

v. 

Sheodin and another —Defendants-Res- 
pondents. 

S. A. No. 609 of 1922, decided on 
7th February 1924, from a deoree of Distriot 
Judge, Cawnpore. 

Pr««mplion-—W*jib-ul-arz — Wajib-ul-arz pre¬ 
pared at partition does not abrogate old customs. 

Where a wojib-ul-a ra allowed pre-emption to 
co-sharers who are kinsmen and on their refusal to 
other oo-sharers and later on a village was divided 
into two mahale one ol whioh temporarily beoame 
the property of a single individual and the 
wapb-ul-are prepared at the lima of partition 
provided that the right of pre-emption shall belong 
to the Ihssadet ekjaddi and after him to the other 
oo-sharers of any mahal of the village and the 
mahal owned by siogle person beoame the property 
ol several co-sharers one ol whom sold his Bhare to 
a stranger, held, that the partitioa wa/ib-ul-art 
did not reoord a oontraot and that the partition did 
not destroy the old custom. [P. 496, 0. 9.] 

Kat i u and U. S. Bajpi—lor 

Iqbal Ahmad —for Respondents. 

Kanhaiya Lal, J.'-‘-This appeal arises 
out of a suit for pre-emption. The pro¬ 
perty in dispute comprises a one anna 
share in mahal Rukmin Kunwar of the 
village Azampur Garhua and was sold by 
the defendant Manni Lal, to the other 
defendant. Sheo Din, for a consideration 
of Rs. 4,000 oub of whioh Rs. 2,500 were 
credited towards a mortgage held by the 
vendee, Rs. 652 were paid at the time of 
registration, and the balance was left with 
the vendee for payment to one Ram Bahai. 
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The plaintiffs olaimed to be the oo- 
sharers of the vendor in mahal Rukmin 
Kunwar. The defendant vendee was a 
stranger to the village. The allegation of 
the plaintiffs was that there was a custom 
o( pre emption applicable to Mahal Rukmin 
Kunwar. The Courts below found that 
there was a custom of pre emption appli¬ 
cable to the village Azampur Garhua; 
but i& had been abrogated by the parti¬ 
tion of the village in 1906 and that what 
was recorded in the wajib-ul-arz prepared 
at the time of partition wa9 a mere 
contraot, whioh terminated with the expiry 
of the term of the settlement. They further 
found that in any case the custom could not 
survive the partition, because there was a 
single proprietor left of the entire mahal, in 
which the property now in dispute was 
situated. 

The existence of a custom of pre-emp'ioo 
applicable to the village Azampur Garhua 
as originally constitute 1. and carrying the 
incidents recorded in the xcajib-ul-arz of 
1876 is not now disputed. It allowed a 
right of pre-emption iu the first instance to 
such co-sharers of the vendor as were bis 
kinsmen and on their refusal to the other 
co-sharers of the village. In 1906 the 
village was divided into two mahals. one of 
which was called Mahal Rukmin Kunwar. 
It was the sole property of Mt. Rukmin 
Kunwar. The tvajib ularz of Mahal 
Rukmin Kunwar prepared at that time 
provided that the right of pre-emption shall 
belong to the Hissedar ekjaddi and after him 
to the other co sharers of any mahal of the 
village. The effect of the latter wajib ul arz 
was that the custom, as originally reoorded 
in the wajib ul arz of 1876, was maintained 
intact in spite of the partition between the 
co-sharers of the different mahals. Mahal 
Rukmin Kunwar had for the time being 
become the property of a single individual; 
but lafcor on the mahal became the property 
of several co sharers, one of whom sold the 
share in dispute to c stranger. It was open 
to the oo-6harers of the new mahal at the 
time of partition to submit to a continuance 
of the custom a9 it stood prior to the 
partition or to abrogate it. In the present 
instance they agreed to submit to the 
continuance of the custom, and the plaintiff, 
who is one of the co-3harera of mahal 
Rukmin Kunwar, is entitled to claim 
pre-emption in respect of the share sold out 
of that mahal. 

It is contended on behalf of the defendant 


vendee that the fact that tbe mahal 
Rukmin Kunwar had become the property 
of a single co-sharer, bad the effeot of 
abrogating that custom in its entirety ; but 
what was done at tbe time of partition 
was to continue the application of the 
oustom to the altered state of things 
by declaring that the right of pre¬ 
emption shall be enforceable a9 between 
the co-sharers of the different mahals in 
the same manner as if no partition had 
takeD place. What was recorded in the 
wajib-ul arz prepared at the time of parti¬ 
tion cannot, therefore, be regarded as a 
contraot; and tbe plaintiffs are entitled to 
sue for pre-emption. In Prabhu Dayal v. 
Jamiluddin (1), it was held in somewhat 
similar circumstances that the effect of the 
partition was not to abrogate or extinguish 
tbe old custom but to maintain it. 

In the Court of first instance one of the 
pleas raised by tbe defendant vendee was 
that the entire consideration mentioned in 
the sale-deed was genuine. Oui> of the* 
three items mentioned in the sale-deed two 
were allowed by the Court of first instance, 
namely, the 9um of Rs. 2,500 which was 
credited towards the prior mortgage held 
by the vendee and that of Rs. 652 paid in 
oash before the Sub-Registrar. As regards 
tbe third item the Court of first instanoe 
held that it wag doubtful • whether that 
money wa9 really due to Ram Sahai inas* 
much as Ram Sahai was related to the 
vendee : but without recording a definite 
finding on that point, it proceeded to* 
declare that if the amount was really doe 
to Ram Sahai, the matter could be deter¬ 
mined in a suit between the person liable 
to pay the money and the person who 
claimed it. Tbe defendant vendee admitted 
that be had not paid the money left with 
him for payment to Ram Sahai; and in 
those circumstances no further finding is 
callod for. 

Tni9 appeal i9 therefore allowed and the 
suit of the plaintiff decreed for pro-emp- 
tion subject to the payment of Rs. 3,152 
to the defendant vendee within two months 
from this date. In case of non-payment* 
the suit of the plaintiff will stand dismissed. 
As regards tbe sum of R 9 . 848 left with the 
defendant vendee for payment to one Ram 
Sahai the plaintiffs will have to take their 
ohanoe to pay this money if Ram Sahai 
sucoeeds in establishing his right to it. 


(1) (1911) 19 A.L J. 911. 
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ps 60 ol payment of the amount first 
mentioned, the plaintiffs will get their 
costs here and hitherto from the defendant 
vendee, who will bear his own costs 
throughout. In case of non-payment the 
defendant vendee will get his costs from 
the plaintiffs-appellants in all the Couits 
including in this Court fees on the higher 
scale. 

Appeal allowed. 
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Stuart and Mukkbji, jj. 

Karim Bakhsh —Appellant 

v. 


proceedings two brothers Meera Bakhsh 
and Aulia Bakhsh who are recorded oo- 
sharers of a two pie share took certain 
objections to the partition whioh involved 
a question of proprietary title. Theso 
objections were decided against them 
and that decision became final. These 
objections were decided against them before 
March. 1916. In March. 1916, Wabaj-ud' 
din withdrew his application for partition 
and if this withdrawal had been accepted 
the whole of the partition proceedings 
would ordinarily have come to an end and 
there would have been no partition. The 
withdrawal was accepted as far as Wahaj- 
ud din was concerned but almost directly 


I Vahaj-ud-din and others —Respondents. 

S. A. No. 665 of 1922, decided on 5th 
December. 1923, from the decree of Judge 
of Court of Small Causes as Sub-Judge, 
Allahabad, dated 8th February, 1922. 

(a) ParMton proceedings—Revenue Court . 

Where applioant was allowed to withdraw but 

another co-sharer was allowed to continue the 
proceedings held 9 tbAt there waa do cessation of 
the proceedings and the order cn petition to 
withdraw amounted in tfieot to a cancellation of 
the sanction to withdraw. 

(b) U. P, Lond Revenue Act, S . 

Only parties to partition proceedings are 
barred and a Mohammedan tenant in-commoo 
cannot repreeent his cc-teoant. iPer Muketji , J., 
but a non-party by not having bis name roccrded 
as a oo-eh&rer ie estopped (tom claiming rolief.) 

8. 239-K oan ordinarily only operate as against 
those recorded co-eharere who have been parties to 
the partition proceedings. A Mohammedan 
tenant-in-oommoci cannot be held to be represented 
by another Mohammedan tenant-in-ccmraon 
merely because their interests are identical. 
[P. 428, 0. I.J 

P. L. Banerji and M. 4. Aziz —for 
Appellant. 

Iqbal Ahmad —for Respondent. 

Stuart, J.:—This appeal is mainly on 
two points. The first is whether oertain 
partition proceedings in a Revenue Court 
were vitiated by the omission to issue fresh 
proclamation of the proceedings, and the 
second is whether even if those proceedings 
jvere regular the plaintiff-appellant is pre¬ 
vented from obtaining a relief under the 
provisions of seotion 233-K of Looal Aot III 
of 1901. The facts in respeot of the first 
point are these:—A oertain Wahaj-ud-din 
spph?d to the revenue authorities for 
partition of hiB^Bhare in * village in the 
Aljah^bad 4iafao6. He pub in this *ppli- 
cafcjqp \u 1909, In tne course of tho 


another co-sharer Abdul Jalil who had been 
a party to the partition proceedings 
demanded that the partition should be 
allowed to go on and his request was 
acceded to. The partition wa9 accordingly 
completed and finally 8anotioned on the 
10th of October 1917. The first point whioh 
we have to deoide is whether the accept¬ 
ance of Wahaj-ud-din's withdrawal auto¬ 
matically brought proceedings to an end 
and necessitated the commencement of 
new proceedings with the issue of fresh 
notices and a complete o&noellation of the 
previous proceedings. I am of opinion 
that on the merits there was no cessation 
of the proceedings and that the order of 
the presiding offioer on Abdul Jalil’a 
petition amounted in effeot to a cancella¬ 
tion of the sanotion to withdraw. The 
appeal therefore cannot succeed upon the 
first point. 

The second point is more important and 
more difficult. The present plaintiff Karim 
Bakhsh is a youDger brother of Aulia 
Bakhsh and Meera Bakhsh. lie was a 
posthumous child being born after the death 
of bis father Maula Bakhsh. Maula 
Bakhsh owned a two pie share in manga 
Scondba. At his death this was recorded 
jointly in the names of his two existing sons 
Aulia Bakhsh and Meera Bakhsh. I am 
not in a position to say whether the entry 
was made before or after the birth of Karim 
Bakhsh. Karim Bakhsh was born about 
1888 and had attained his majority before 
the partition proceedings commenced. His 
name was not recorded as that of a oo- 
abarer at the time that the partition 
proceedings commenced and it was not so 
recorded till the 16th of August, 1915, when 
Aulia Bakhsh died. Then the name of the 
plaintiff-appellant was recqrded in place of 
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Aulia Bakhsh in the revenue papers but he 
was not brought on as a party to the 
partition proceedings and he was never a 
party to the partition proceedings. The 
question which he wishes to re-open iD the 
suit out of which this appeal arises is the 
very question of proprietary title which 
was decided against his brothers Aulia 
Bakhsh and Meera Bakhsh some time in 
1911. His oase is that as he was 
not a party to the partition proceedings 
section 233-K has no application and that 
under the law as it is understood in 
this Court he has a perfect right to 
raise the matter now. Section 233-K can 
ordinarily only operate as against those 
recorded co-sharers who have been parties 
to the partition proceedings. The Courts 
below repelled the plaintiff-appellant’s 
plea on the ground that although his name 
did not appear he was sufficiently repre¬ 
sented by bis elder brothers. I doubt 
the soundness of this proposition. I do 
not see bow a Muhammedan tenant-in¬ 
common can be held to be represented by 
another Muhammedan tenant-in-comraon 
merely beoause their interests are identi¬ 
cal. But I would agree with the Courts 
below in refusing the plaintiff-appellant any 
relief for a different reason. We have a 
clear and binding finding as to tbo facts 
and on these facts it appears that the plaint¬ 
iff-appellant had attained majority before 
the partition proceedings ever commenced 
and that be deliberately permitted his 
brothers Aulia Bakhsh and Meera Bakhsh 
to remain recorded as co-sharers in 
respect of the property whioh really 
belonged to him and that he permitted 
them to represent his interests in that 
property and to assert claims of proprietary 
title on their own behalf which were really 
assertions of proprietary title on his behalf. 

I do not consider that this representation 
was a good representation in law but I do 
consider the plaintiff-appellant’s conduct 
in refusing to disclose hi3 title and refrain¬ 
ing from having his name recorded as 
a co-sharer and thus giving notice to the 
parties and the presiding officer as to his 
position estops him from seeking any 
relief in the present proceedings. I consi¬ 
der that this i3 a clear cas° of estoppel 
by conduct and for that reason I would 
dismiss thi3 appeal. 

Mukerji, J.:—I quite agree with my 
learned brother that the appeal should be 
dismissed, but I wish to add a few words. 


I would rest the decree of this Court more 
on the ground of representation than on 
the ground of estoppel. I quite agree that 
the principle of estoppel applies to 
the faots of the oase but I should think 
that in the peculiar circumstances of this 
case the question of representation doe 3 
come in although the appellant is a 
Muhammedan. The rule of estoppel by 
substantial representation is based on 
broad principles. The rule applies with great 
force in the case of a Hindu family simply 
because of the constitution of it, hut in 
other oases only if the facts are sufficient 
for its support. The object of this rule is 
this. The Court is to dispense justice, and 
the rules of procedure should not be allowed 
to defeat the ends of justice. It is for this 
reason that in cases where it is found that 
a minor was not substantially represented 
in a previous litigation he is not allowed 
to have set aside the decree, ou the simple 
grouod of want of representation. It has 
been held that he must show that he has 
been substantially prejudiced by the 
decree. 

In the circumstances of this case the 
appellant was living with bi3 brothers. 
The brothers were carrying on all the 
business of the family. In fact it was they 
who brought him up. It has been found 
as a matter of fact that he was all along 
aware of all the litigations that were going 
on in the family. It has been found in the 
case that altough be was adult at the date 
when the partition commenced be never 
asked for being recorded as a co-sharer 
with his brothers. It was only on the 
death of bis elder brother Aulia Bakhsh that 
his came was recorded. Even then his 
name was recorded not under his indepen¬ 
dent right but as an heir to Aulia Bakhsh. 
If, therefore, his brothers raised the same 
contention about the partition of the abadi 
of Yusufganj as the appellant is now rai¬ 
sing and if that contention was found 
against his brothers, is it conducive to the 
interests of justice that Karim Bakhsh 
should be allowed to ro open the question 
which was settled against his brothers and 
for all practical purposes against him ? I 
think that he should not be allowed to re¬ 
open the partition. I also would dismiss 
this appeal. 

By the Court:—The order of the Court 
is that the appeal is dismissed with oosts 
which will include fees on the higher soale. 

Appeal dismissed. 
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Stuart and Mukerji, jj. 

Yaqub Ali and others —Appellants 

v. 

Dhan Singh —Respondent. 

S. A. No. 733 of 1922, deoided on 9bh 
January, 1924, from the decree of Distriot 
Judge. Bulandshabr, dated 23rd- March, 
1922. 

U. P. Land Revenue Act, Ss. 87, S'S -Recorded 
rent musi b« decreed by Civil Court except in 
case 0 / clerical error — Agra Tenancy Act, 
Ss. 13 to 1C. 

Id rant suits iu the Revenue Courts against 
occupancy tenants tbe Courts must award rent at 
the rates which are fixed upon tbe papers unless 
those rates are entered erroneously by a olerical 
mistake, and where there is a Binding order o( 
competent authority tbe Court has no discretion 
but must allow tbe rent at tbe rates direoted. II 
either the landlord or the tenant baa any objec¬ 
tion to those rates he must apply to the proper 
authorities to have these rates altered but tho 
Court trying a 6Uit lor arrears cl rent has no 
authority in the matter. [P. 430, C. 1] 

Abu All aDd Iqbal Ahmad—lot Applts. 

St. C. Thompson— for Respondent. 


Stuart, J.:—This appeal raises a ques 
tiou of some importance. Tbe (aots are a! 
follows :—Tbe plaiotiffa-appellants art 
aocording to the statements in the plainl 
residents of Bulandshabr city. They owr 
zamindari in tbe village of Bahlimpura 
The defendant-respondent is an ocoupano> 
tenant in Bahlimpura holding 8 bighas 
and 3 biswas in ocoupanoy tenancy. Tht 
plaintiffs sued the defendant for the renl 
of 1327 Fasli, that is to say, 1919-20 anc 
calculated tho rental on a grain basis 
aocording to which it amounted to aboul 
Rs. 160 which worked out to Rs. 20 a bigha 
In the plaint it was admitted that tb{ 
entry in the revenue papers showed that 
the defendant was liable only to pay Rs. 61 
as cash rent and the plaint contained the 
argument-plaints in Revenue Courts fre¬ 
quently are argumentative—that a mistake 
had been made and that somehow or 
other tbe rent had been commuted from 
grain rent to oash rent without the know¬ 
ledge of the plaintiffs or their ancestors, 
i 0 ar l gun ? 0nt continued that the rent bad 
formerly been a grain rent and that it 

?- a gI L ain rent Thedefend- 

safcHnml 6 ? tl ha A m - fch0 Pr ° gre8a «f »Woant 
secernent the Assistant Settlement Offioer 

had oommuted the rent from grain rent to 


a oash rent on tbe 29th August, 1918, and, 
that be had tendered the rent as fixed by 
tbe Assistant Settlement Officer to the 
zamindars who had refused to accept it. 
The Assistant Collector who heard the case 
was not satisfied with tbe entry in the 
patwari’s papers which show Rs. 61 as the 
amount of rent fixed upon this occupancy 
holding at the time of tbe settlement bub 
went into tbe question as to how thab 
rental had come to be fixed. He ascertained 
that tbe rental bad formerly been a grain 
rental but that the Assistant Settlement! 
Officer had under the provisions of sec¬ 
tion 88, Local Aot III of 1901 commuted 
the grain rent into a cash rent. He con¬ 
sidered however that that order of the 
Assistant Settlement Officer was null and 
void because upon enquiry it was ascer¬ 
tained that by a mistake not of the defend¬ 
ant but of 9ome clerk in the Settlement 
Offioe notice had not issued to the plaintiffs 
in this case when these proceedings were 
in progress. He accordingly decreed the 
higher rental against tbe defendant. Tbe 
defendant appealed to the District Judge 
who took the view that the rate of rent to 
be allowed was tbe rate fixed by the Assist¬ 
ant Settlement Officer. 

We are not concerned with the decision 
of the point whether the plaintiffs-appel- 
lants were or were not prejudiced by the 
omission to give them notice of these 
proceedings. We consider it exceedingly 
unlikely that they had no knowledge of tbe 
proceedings, for on faot9 before us the settle¬ 
ment authorities were commuting grain 
rents not only in ra3peot of this holding bub 
in respeot of many others in the village. 
Ordinarily these absentees would have an 
agent in the village who would generally be 
fully conversant with the proceedings of the 
Settlement Department. Further the settle¬ 
ment arrived at must have been put before 
them for aooeptanoe. No attempt was made 
by the Assistant Collector to ascertain 
whether they had or had not been prejudiced 
in reality, The view which he took was thab 
the Assistant Settlement Officer's order was 
ultra vires and that he should not deoree 
the suit aocording to the recorded rates 
but was obliged to go baok to what had 
ooourred before those rates were reoorded 
and put the matter right. In other words 
he abrogated to himself the functions of a 
Court of revision over tbe Assistant Settle¬ 
ment Officer. In onr opinion the matter 
is very olear in a oase like this. In rent 
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suits in the Revenue Courts against ooou- 
panoy tenants tbe Courts must award rent 
at tbe rates wbicb are fixed upon tbe papers 
unless those rates are entered erroneously 
by a clerical mistake, and where there is a 
binding order of competent authority such 
as an order by the Settlement Officer 
under sections 87 and 88, Leoal Act III 
of 1901 or under sections 43 to 46, 
Looal Act IL of 1901, the Court has no 
discretion but must allow the rent at the 
rates directed. If either the landlord or 
the tenant has any objection to those 
rates he must apply to the proper author¬ 
ities to have those rates altered, but the 
court trying a suit for arrears of rent has 
no authority in tbe matter. This is suffi¬ 
cient to dispose of the appeal which in 
my opinion should be dismissed with costs 
on the higher soale. 

8 Mukerji, J.:—I wish to add a few words 
having regard to the importance of the 
question involved. The argument address¬ 
ed by the learned oounsel for the appel¬ 
lants to us seemed to take it for granted 
that the proceedings before the Settlement 
Offioer were in the nature of a regular suit 
and that, therefore, the order passed could 
not bind a party who was not formally 
before the Settlement Officer. If we peruse 
carefully seotions 87 to 90 of the Land 
Revenue Act of 1901 we shall see that no 
suob procedure as that of a suit is necessary. 
Seotion 88 of the aforesaid Aot lays.down 
that an occupancy tenant among other 
tenants may apply for a commutation of 
rent; seotion 89 says that when such an ap¬ 
plication is made it would be the duty of the 
Settlement Officer to commute the rent. 
Unless be has been specially authorised to 
refuse any such application he cannot refuse 
it. He has to proceed as direoted in seo¬ 
tion 87 of tbe Revenue Act. That section 
authorises the Settlement Officer to fix rent 
even on his own motion. Nowhere is it 
laid down that a tenant making an applica¬ 
tion should name any person as tbe opposite 
party to whom notice has to be formally 
sent. It would bo tbe duty of the Settle¬ 
ment Offioer or his assistant offioer to issue 
notioe to the parties concerned and to hear 
those who according to his idea may be in¬ 
terested in the matter. In tbe oircumstan' 
oes the order of the Settlement Offioer or 
bis assistant unless reversed in appeal is 
final although no person whatsoever may 
have been informed of the proceedings. I 
am speaking of an extreme oase. 


The result is thfU the judgment of the 
oourt below is perfectly right and I agree 
in the order proposed by my learned 
brother. 

By the Court :—The appeal is dismis¬ 
sed with co3t9 on the higher soale. 

Appeal dismissed. 
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Kanhaiya Lal. j. 

Man Singh —Appellant 

v. 

Madho Singh and others —Respondents. 

S. A. No. 840 of 1922, deoided on 3rd 
Deoember, 1923, from the deoree of Addi¬ 
tional Judge, Aligarh, dated 31st March, 
1922. 

(a) Agra lenancy Act, $. Ci? — Turning into grove 
creates liability to ejectment within a year. 

Ad oocupincy tenant haa do right to convert a 
portion ol the occupancy holdiog into a grove. If 
he does so tbe landholder has got tbe power to 
eject him for doing an act detrimental to tbe pur¬ 
pose for wbioh the land was let. But the power 
can only be exeroised within one year from tbe 
date ol the conversioo. [P. 431, O. l.J 

(b) Occupancy holding — Orove planted even 
with aeguies:ence ot landlord is transferable by 
tenant. 

The general rule applicable to stray trees grow- 
iog on an ocoupancy holdiog does not apply to 
groves planted by tenants with tbe implied ot 
express acquiescence of tbe Zemindars. Where 
land has been let to a teoant for the speoial 
purpose of planting a grove thereon or where a 
grove planted by a tenant has been allowed to 
exist uooballeogei by the Zemindar the person 
who plants the grove acquires a transferable 
interest therein, and in tbe absence of a custom 
to the eontrary the trees become his property. 
[?. 431. C. I.] 

A. Sanyal— for Appellant. 

Gulzari Lal— for Respondents. 

Judgment:—The dispute in this 
appeal relates to a mango tree which 
formed a part of a grove standing in 
No. 254 Kaslira of the village Nagla Lala 
and had fallen in a storm some time in July 
1921. Tbe plaintiffs are the zemindars of 
that village. Tbe defendant, Man Singh, 
is the groveholder or the descendant of 
the person who had origioally planted the 
grove. The land in question was at one 
time his occupancy bolding, but the portion 
which is now covered by the grove was 
converted into a grove some time before 
the old settlement. The allegation of the 
plaintiffs was that the defendants had no 
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right to sell the fallen wood and appro¬ 
priate its price. The coarts below found 
in their favour and deoreed the olaim. It 
is objected on behalf of the plaintiffs that 
no second appeal lies, beoause the suit was 
of a Small Cause Court nature. The 
allegation of the plaintiffs, however, 
amounted to a oharge of criminal misap¬ 
propriation of the wood, and clause 35 of 
the Second Schedule of the Provincial 
Small Cause Courts Act, 1897, exoluded it 
from the jurisdiction of a Small Cause 
Coart Clause 43 A of tbe said Sohedale 
woald be similarly applicable. Even if 
these articles had not been applicable, 
there would have been sufficient reason 
for converting this appeal into a petition 
in revision to meet the ends of justice. 

Tbe main point about which tbe 
parties are at issue relates to the right of 
a person, who bad planted a grove on what 
wu originally an occupancy holding, to 
out tbe trees or appropriate the fallen 
wood thereof. An oooupanoy tenant 
has no right to convert a portion of the 
oooupanoy holding into a grove. If he 
does so, the landholder has got the 
power to ejeot him for doing an act detri¬ 
mental to tbe purpose for wbioh tbe land 
| was let under seotion 57 of tbe Agra 
; Tenanoy Aot (No. II of 1901). But that 
[ power aan only be ezeroised within one 
year from tbe date of the conversion. 
The defendant Man Singh stated that tbe 
grove stands on about two bigbas of land 
And that it bad been planted by his 
Ancestors. The plaintiffs admitted that 
the tree in dispute was 80 years old. Their 
Witness Roddar Singh similarly admitted 
that the tree in dispute appertained to a 
grove belonging to Man Singh whose 
anoesfcors had planted it. The general 
*ul§ applicable to stray trees growing on an 
oooupanoy holding does not apply to groves 
•planted by tenants with the implied or 
*m rMB a ° 1 ui0 aoeDoe of the Zemindars. 
Where land has been let to a tenant for 
the apeoial purpose of planting a grove 
thereon or where a grove planted by a 
i * enan t has been allowed to exist unchal¬ 
lenged by the Zemindar, tbe person who 
' r. ?*• grova acquires » transferable 
* wwjMt therein, and in the absence of a 
oasbom to the oontvat* the trees beoome 
> 'ft vide Jalnhar Sahu v. Raj 

Uangal (I) and Baijnath Singh v. Ohand- 

■ (1)' (wan 48 All. 606. 


rapal Singh (2). In Nathan v. Eamla 
Kunwat (3) it was held that a Zemindar 
claiming a right to tbe fallen wood of self- 
sown trees whiob had been growing on an 
oooupanoy holding must prove some 
oustom or eODtraot by wbiob be wa9 
entitled to take such wood. This rule will 
apply a fortiori to a grove wbiob has been 
planted by the tenant. In Qhokhe Lai v. 
Behari Lai 14) it was held that under the 
general law a grove holder possessed all 
rights id respect of his grove whiob were 
excluded by the provisions of the tvajib- 
ul are. When the wajib-ul-afz in the 
present instanoe was prepared the Zemin¬ 
dars claimed that tbe grove-holders bad no 
right to out the trees standing in the grove 
without their permission, while the tenants 
olaiiced a right to out the trees without 
any reference to the landholders, and no 
deoision was arrived at. The grove in 
dispute unquestionably stands on a part of 
a larger holding, but as tbe lower appel¬ 
late Court points out, tbe bolding oonsists 
of a number of plots and tbe grove stands 
on one of them and forms a separate entity. 
The inoidence of an agrioultural holding 
does not attaoh to suoh a grove after it has 
been allowed to exist so long unohallened. 
The appeal is therefore allowed and the 
suit of plaintiffs dismissed with oosts here 
and hitherto. 

Appeal allowed. 

(2) 1923 All. 659. 

(3) (1091) 13 All. 671. 

(41 (1920) 18 A.L.3. 820. 
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Mdkerji, j. 

Rani —Appellant 


v. 


Aidal Singh and another— Respondents. 


8. A. No. 869 of 1922, deoided on 17th 
Deoember, 1923, from the deoree of First 
Additional Distriob Judge, Aligarh, dated 
91st Marob, 1922. 


Agra MineV Act, 8. 79 —Ejiclmmi by land¬ 
lord mcam by all co-sharers. 

Fjc tbe applioation ol (he rale o! six mouths’ 
limitation and of 8. 79 of the Tonaney Aot it would 
db neoessary for ibe whole body of oo-sbarera' to 
ejool the tenant of the Umbtrdar to do bo on 
of the whole body of oo-sharers, [P, 482, 

0. 9t] 


Q. Agarwala —for Appellant. 
Panna Lai —fo* Respondents. * 
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Judgment :—This appeal arises oat of 
the following circumstances. The respond¬ 
ents who are four in number instituted the 
suit out of which this appeal has arisen for 
the ejeotment of the appellant’s predeoessor- 
in-interest (husband) from certain plots. 
The allegation was that the respondents 
were the oooupancy tenants and the 
original defendant was their sub tenant. 
The defendant pleaded that he was a 
co-sharer in the village and he was holding 
the land as his khudkaslit. He denied the 
respondent’s rights to eject him as a sub¬ 
tenant. He also pleaded limitation. 

The suit was thrown out by the Court of 
first instance, but on appeal the learned 
District Judge remanded an issue to the 
Munsif. That issue was : " Are the present 
appellants oooupancy tenants in the land 
in dispute or is it khudkasht of tbe present 
respondents.” The learned munsif held 
that tbe plaintiffs, the appellants before 
the first appellate Court, were ocoupanoy 
tenants. He also held that there was no 
relation of landlord and tenant between 
tbe parties and that tbe respondent (tbe 
original defendant) was a oo-sharer in the 
patti in whioh tbe lands were situated and 
he held tbe land without tbe consent of 
the plaintiffs. He also held that as there 
was a lambardar in the patti tbe defendant 
could not be regarded as landholder. 

On receipt of the finding the lower 
appellate Court decreed the suit. It did 
not come to any conclusion in what 
capaoity tbe defendant was in possession 
nor did it oome to any conclusion how 
long did the defendants’ possession extend. 

These points not having been determined 
by the Court below, with the help of tbe 
learned counsel for the parties I went 
through the evidence and come tc the 
following conclusion. I find that the 
defendant was one of the oo-sharers in tbe 
patti and that he had been in possession of 
the lands for a period between six and ten 
years without the consent of the plaintiffs. 

On these findings it has been argued by 
the learned counsel for the appellant (the 
original defendant's sucoessor-in-title) that 
the suib should have been thrown out as 
being barred by limitation. Under seotion 
79 of the Tenancy Aot and serial No. 30 
of the fourth sohedule of tbe Tenanoy Aot, 
the period of limitation is laid down as six 
months. 

It has been argued by the learned 
counsel for the respondents that the 
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appellant cannot be oalled the "land¬ 
holder. ’ She is only one of the several 
oo-sharers who are aoting through a 
lambardar, one Roshan Singh. The 
question is how far this contention of the 
respondent is correct. 

No authority bearing on tbe point 
has been cited to me. If we look to 
the definition of the word ‘landholder’ 
to be found in seotion 4 of the Tenanoy 
Act we see that the landholder is 
the person to whom rent is payable. 
Where there are more than one person en¬ 
titled to receive rent, the landholder would 
be the whole body of men and not one 
single member. Tbe word ' person ’ should 
be read as having been used to inolude 
' persons. ’ Applying this definition, it 
follows that when a tenant is unlawfully 
ejected, say by one of a body of 150 co¬ 
sharers in the patti, who together would be 
entitled to reoover the rent, the tenant oan- 
not be deemed to have been ejected by his 
landholder. Referring to tbe section 194 
of tbe Tenancy Aot we find that where 
there are two or more co-sharers entitled 
to any right that right must be exeroised 
conjointly unless they have an appointed 
agent. Such an appointed agent would be 
the lambardar. For the application of the 
ruleof six months' limitationund of section 
79 of the Tenancy Act, it seems tome it 
would be necessary for the whole body of 
co-sharers to act (toeject the tenant) or the 
lambardar to do so on behalf of the whole 
body of co-sharers. This would follow from 
the natural meaning of tbe several sections. 
If we look to the spirit of the rule we also 
see that this is based on sound sense. As 
I have said by way of example, if there be 
150 oo-sharers’ (a matter which is not 
unusual in districts like Azamgarh, Go¬ 
rakhpur and Basti) and one of the 
cs-sharers happens to take it into his head 
to ejeot a tenant it would be very hard 
on the latter. He may sue within six 
months one of the 150 co-sharers and when 
he has reoeived the fruit of his litigation 
he may be dispossessed by another of the 
150 of the co-sbarers. ’ 

My finding of law therefore is that tbe 
ejeotment of the respondents by the appal* 
lant’s predecessor was not an ejeotment 
to whioh seotion 79 of the Tenanoy Aot or 
the short period of limitation would apply* 
That being the case there seems to be 
no bar to the success of the plaintiffa- 
respondents. It is true that they brought. 
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tbe suit in a Court wbioh had jurigdiotion 
only to eject tenants. But no question of 
jurisdiction having been taken and as it has 
been found that tbe title subsists in the 
respondents there is no reason why they 
should not succeed. I have already stated 
that tbe oase went in appeal to the District 
Judge who was the appellate Court both 
for the Revenue and Civil Courts. Tbe issue 
that was remanded by him for trial, was 
remanded to the Civil Court. It follows 
that the decree of the Court below was right. 

The appeal fails and is hereby dismissed 
with costs which will include Counsel’s fees 
in this Court on the higher scale. 

Appeal disviissed. 


1924 Allahabad 433. . 

Stuart, j. 

Ish Narain Opadhia —Plaintiff-Ap¬ 
pellant 

. v. 

Rameshar Lohar— Defendant-Respond¬ 
ent. 


S. A. No. 1082 of 1922, decided on 
21st January, 1924, from a deoree of Sub- 
Judge, Jaunpur, 

(a) Allahhbad High Court Rules, Chap. Ill, r. 3 
—Even after admission to hearing of an appeal 
without certificate, a matter covered by r. 2 cannot 
be argued. 

Under Chap. Ill, r, 3 a certificate about absenoe 
ot evidence or admission is necessary and though 
appeal is admitted to hearing the matter oannot be 
argued. [P.434,0.1.] 

(b) Landlord and Unant—Ejectment—Plaintiff's 
acquiescence in construction disentitles him from 
ejectment. 

Where plaintiff acquiesced in the constructions 
aB reasonable appurtenances of the defendants 
dwellings and tbe defendants roplaoed them as 
they were before when tho purpose for which they 
were created was aooompliehed, held, that plaintiff 
nas no oause of aotion. [P. 434, 0. 1.] 

Haribans Sahay and S. S. Sastry—tor 
Appellant. 

Kamuda Prosod—for Respondent. 


Stuart, J. :—The plaintiff-appellant 
the zamindar of village Sari. The defei 
ants-reapondents are two blaobsmi 
living in the same village. The plain 
sued to ejeot the defendants from a saib, 
adalan and a ehed on the allegation ti 
these were recent constructions upon 
and. The defendants are tenants a 
esidents in Ihe village n wbioh they ht 
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a house. They carry on business as black¬ 
smiths there. The Munsif found that one 
of these structures was an old one and 
dismissed the suit in respect of it. He 
decreed tbe blacksmiths' ejectment from 
the two others. The blacksmiths appealed 
to the learned Subordinate Judge. The 
zamindar did not appeal in respect of the 
dismissal of the portion of his suit. The 
learned Subordinate Judge deoided as 
follows :—He found that tbe two structures 
from which the Munsif had ordered the 
defendants' ejectment were at least eight 
years old. He continued, " I am satisfied 
that these constructions were in the place 
of the old ones and so the plaintiff did nob 
protest when the new ones were built in 
place of the old ones and now owing to 
a criminal oase he ha9 lodged tbe suit." 
What he meant by the latter part of bis 
fioding wa9 that the blaoksmilhs had gob 
themselves disliked by the zamindar by 
giving evidence in a criminal oase contrary 
to his views. The learned Subordinate 
Judge then dismissed the whole of the suit. 
The zamindar has appealed in respect of 
the two buildings from which the Munsif 
ordered the blaoEsmitbs to be ejected. He 
takes tbe position that there was no evid¬ 
ence on the reoord to support the finding 
that these two structures were made in the 
place of old ones. This ground of appeal 
is not open to him under the High Court 
rules—see rule 3, Chap. Ill as no certificate 
is filed. 

(| " the ground of appeal is that there ia 
in faot on the record no evidence or 
'^admission to supporb the deoree, the 
H ground shall so state, and shall further 
„ state speoifioally the material finding in 
l( support of whioh there is no evidenoe or 
admission on the reoord. 

„ " No appeal from an appellate deoree 
presented by an Advocate, Attorney or 
( Vakil shall be admitted on any such 
„ ground as is in this rule referred to, un¬ 
less suoh Advooate, Attorney or Vakil 
„ certifies under his hand the memorandum 
„ °f appeal that he has examined the record 
and that, in bis opinion, suoh ground is 
well founded in faot.” 

Now it is urged to me that as 
the appeal was admitted for hearing 
by a learned Judge of this Court it 
is not open to me to apply that rule and 
that in any oircumstanoea I could permit 
the certificate to be filed now. I read the 
rule as imperative. Unless the oertifioate 
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is present the matter nannot be argaed in 
spite of the faot that the appeal has been 
admitted to hearing. It does not follow 
that the appeal was admitted on this ground 
for there are other grounds which have 
been argued. In respect of the second 
point that I might allow the certificate to 
be filed now I note that this appeal was 
filed on the 10th of July 1922. The certi¬ 
ficate should have been filed within at the 
most a few months. I hold a strong view 
that it is no use making rules unless one 
keeps them and that if a rule of this Court 
is disobeyed and the Court allows it, as I 
am asked to do, to be complied with some 
18 months afterwards the rule is not likely 
to be very effective, for it will always be 
possible to break the rule at first, and to 
comply with it two or three years after¬ 
wards. 

I now take the appeal upon tbe other 
points. It is urged by the learned Counsel 
for the appellant that on the finding of faot 
the appeal should succeed. His case is 
that acquiescence gives no title. This argu¬ 
ment is beside the point. What I find tbe 
Subordinate Judge to have concluded is 
this that constructions similar to these had 
existed for some twelve years for the con¬ 
venience of these blacksmiths upon the 
sites on whioh they now stand, and the 
only conclusions to be drawn from the faot 
that the blacksmiths worked in the village 
are that these constructions were for their 
use in carrying on their trade or busi¬ 
ness or in some way aooessarv to it. As 
the original constructions had besn made 
many years ago the obvious presumption is 
that the zamiodar not only had aoquiesoed 
in their having been made but acoepted 
them as reasonable appurtenances of the 
blacksmiths' dwellings and when those 
constructions oame to an end the blaok- 
smiths had every right to replaoe them as 
they were before. I find that they have 
replaced them as they were before on the 
finding of the learned Subordinate Judge. 
His conclusion is therefore correct and I 
dismiss this appeal with oosts. 

Appeal dismissed. 
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Stuart, j. 

Nathu and others— Defendants-Appel¬ 
lants 


v. 

Tulsi Ram and others— Plaintiffs-Res- 
pondents. 

S. A. No. 1087 of 1922, decided on 
22nd January, 1924, against the decree of 
District Judge, Farukhabad, dated 18tb 
April, 1922. 

Easements Act. S. 60—Permanent constructions 
mike license irrevocable . 

Transferees of one of the Zemindars cannot sue 
ocoupiers of certain plots as liceneeee for storing 
manure, etc., where the ocoupiers on the strength 
of tbe license had been in possession for 12 years 
and had in pursuance of the licenee erected 
constructions of a permanent character. [P. 495, 
0. 8J 

Gulzari Lai —for Appellants. 

S. B. Johari —for Respondents. 

Judgment The defondants-appel- 
lants are residents of a village oalled Chiloli 
in the Farukhabad District. It appears 
as far a9 I oan ascertain that the zamindars 
of this village were a certain Nawab Shams- 
ul-nissa Begam, Baba Piyare Das, Rangi 
Lai and some others. In 1914. Nawab 
Shams-ul-nissa Begam brought a suit 
against the defendants-appellants in which 
she asked *for their ejectment from a com¬ 
pound in the village on the ground 
that they had . no right there. The 
suit was dismissed by the Munsif on 
the ground that tho land was part of the 
abadi and that the defendants had been in 
possession of the compound for a very long 
time, more than 12 years before the suit. 
The District Judge on appeal decreed the 
suit, but the High Court in second appeal 
dismissed it. The judgment of the High 
Court is in Second Appeal No. 797 of 1916 
and is dated 12th July 1917. Piyare IDas 
aud Rangi Lai were pro forma defendants 
in that suit. Now it appears that on the 
22nd August, 1913, Piyare Das and Rangi 
Lai had sold rights in the compound in 
question to Tulsi Ram and others the 
plaintiffs-respondents in the present suit 
and by virtue of tbe sale-deed in their 
favour these plaintiffs-respondents have 
instituted an exactly similar suit against 
the defendant8-appellant9 for their ejeot- 
ment out of the same compound. The 
present appeal arises out of that suit. 
The Munsif adopting the view, that the 
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<plaintiff8-reapondenfcs bad do right, 
dismissed the suit but the learned District 
Judge has taken a different view. He 
has allowed the plaintiffs a decree for joint 
.possession and has ordered the enclosure 
wall to be removed. The defendants come 
here in appeal. 

The decision in the previous suit of 
course does not operate as res judicata and 
■it may be said that it has practically no 
bearing on the present suit. Whether it is 
desirable that in a case in wbioh a village 
is owned by a large number of proprietors, 
one proprietor after another should be 
permitted to bring a suit on exaotly the 
same oause of action against the same 
people is not for me to deoide here. Such 
is the law in India and it does not follow 
that after the decision of this suit the point 
may not be raised again by somebody else 
in a third suit. 


The findings of the lower appellate Court 
are these. " The constructions in suit con¬ 
sist only of outer wall enclosing a space of 
land in which are a Kacba well and 3 nands. 
The well appears to have been built in 
1913. But it appears to be a faot that the 
defendants-appellants have been using the 
Jand for many years for manure, for press¬ 
ing sugarcane and other agricultural pur¬ 
poses.” I take the learned Distriot Judge 
to mean by “ many years ” that the 
defendants have been using the land for 
more than twelve years before the date of 
-suit. That was the finding in the previous 
case and he does not appear to have 
differed from it. Now what does this 
oome to ? By oonsent of the Zemindars for 
more than twelve years the defendants- 
appellants have been permitted to oooupy 
as licensees a plot of land on which they 
flfcore manure, press sugaroane, eto., 
and in pursuance of their license they 
have erected constructions of a perma¬ 
nent character in particular a wall; 
complete strangers who have just got 
into the village wish to turn them out and, 
not being able to procure their ejeotment 
have procured what is equally effective 

ifnnt? n 0 t f ° riO,Dli P° 89e89i °“- This decree 
the 51? / X ? Qfci0n wiU emotively hamper 

Lnd foS a ?; 8 ap ? a ? laot8 iD bhe U8e S* 
ininfc InV ‘f 8 P^ntiffs-respondents get 

Thev b hlv ,U ^ dimini8hed « not destroyed, 
according to the lew .V I £ T “ h °‘ 


defendants-appellants as licensees who 
have made permanent structures upon the 
land must be left in undisturbed enjoyment 
of it. They are not owners but they have 
the rights of licensees. The suit should be 
dismissed altogether. 

I accordingly allow this appeal and 
direct that the suit stand dismissed. The 
plaintiffs will pay their own oosts and 
those of the defendants-appellants in al) 
Courts. 

Appeal allowed . 
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SULAIMAN, J. 

Imam Ali and another —Applicants 

v. 

Emperor —Opposite party. 

Crl. Ref. No. 452 of 1923, decided on 
17th September, 1923. 

Crim. Pro . Code , S. 470-Notice is highly 
desirable before action . 

The notioe ia not essential under law. It ta 
highly desirable that it is givm in proceedings 
under 8, 476, In a case where preliminary enqui* 
ries in whioh additional evidence was taken and 
another independent private enquiry by the Circle 
Inapeotoc wsre made without notioe to the aooU 9 ed 
the order must be 6et aside. [P. 436, 0. 1.] 

K. Varma —for Applicants. 

JudgmentThis is a reference by 
the Sessions Judges of Banda recommend¬ 
ing that the order of the Magistrate for the 
proseoution of the applicants under seotion 
193 of the Indian Penal Code be quashed. 

The applicants are two Civil Court pro¬ 
cess-servers and witnesses, who had been 
sent out with a warrant of arrest against 
Mahant Ram Kishin Das, who was a judg¬ 
ment-debtor in certain execution proceed¬ 
ings. On the 5th of Maroh, the appli¬ 
cants stated that they went to the Railway 
Station Bahibpurwa and found the judgment- 
debtor there, the warrant was shown to him, 
and he was arrested. A police constable 
was also in attendance, and the judgment- 
debtor was asked to give in writing to the 
constable a written note to the effect that 
he had been served. He did sign a paper. 
Later on the judgment-debtor taking a spear 
from his servant asked the constable to 
give baok the paper to him whioh was 
returned. On this he tore the paper to 
pieoes and threw them away and then rode 
away from the station. The proaess-server 
pioked up this paper whioh was all torn t<* 
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pieces and the servant of the deoree-holder 
sent a telegram to the decree-holder at 
Karwi stating that the judgment-debtor had 
been arrested but had gone away. On the 
6th of March the process-servers made a 
report in which they set forth their version 
of the occurrence and also alleged that at 
that time the Station Master, the Assistant 
Station Master, the constable aod the 
other accused were present. The judgment- 
debtor was accordingly prosecuted, but was 
ultimately acquitted by Mr. Desai. 

The judgment uoder which the judgment- 
debtor was acquitted shows that altogether 
8 witnesses were examined on behalf of 
the prosecution, six of whom substantially 
supported the prosecution story. The 
Station Master and the Assistant Station 
Master who were examined on behalf of 
the prosecution and also were cross-exa¬ 
mined as hostile witnesses, stated that they 
knew nothing of the occurrence and that 
within their knowledge no suoh occurrence 
took place. Taking all the points into con¬ 
sideration, and particularly the extremely 
unreliable character of the evidence, the 
material contradictions in the statement of 
some of the proseoution witnesses, and a 
total denial of any knowledge by the two 

witnesses abovenamed, as well as the non- 

production of the constable the learned 
Magistrate was convinced that the case 
was a false one. He accordingly acquitted 
the accused. He did not at onoe order 
proceedings under section 47G against the 
process-servers, but submitted a copy of 
the judgment to the Diatriot Magistrate. 
Later on he started proceedings under 

section 476. 

The learned Magistrate, however, was not 
gatisfied with the evidence wbioh was 
already on the record and in order to fur¬ 
ther satisfy himself he decided to hold a 
preliminary enquiry. No notice to show 
cause was issued to the present applicants, 
and they were not given any opportunity to 
be present at the time when this enquiry 
was held and when further evidence was 
recorded. It is true that in proceedings 
under section 476 notice is not absolutely 
necessary but it has been held by this 
Court in a number of oases that it looks 
with disfavouj upon an order passed with- 
out such notice and it has also often been 
remarked that it is highly desirable, though 
not essential, that such notioe should be 

given-^e 10 A.L.J. 247 and 28 All. 142. 
This oase however is stronger still. It 


was not only a case where no preliminary 
enquiry was held and notice issued but 
where a preliminary enquiry was actually 
held and additional evidence recorded by 
the Magistrate; and a report from the 
Cirole Inspector, who made another inde¬ 
pendent private enquiry taken into con¬ 
sideration. In his order passed under 
section 476 the learned Magistrate has 
remarked that he had acquitted the accused 
in the previous case merely because of the 
unreliability of the prosecution witnesses, 
although no defence evidence had been 
taken, that later on he deputed the 
Circle Inspector to make a thorough local 
enquiry and to send a report, that he him¬ 
self went to the village and made an enquiry 
at the station and examined some of the 
persons mentioned by the Circle Inspector 
in bis report. He also added that the 
Circle Inspector had thoroughly enquired 
into the case, aod every one who could 
throw any light in the case had been ex¬ 
amined by him, except the constable 
Jamaluddin, who was alleged to have been 
present at the time of the occurrence, and 
was on leave and out of station. All thie 
evidence was recorded behind the baok of 
the applicants, and the report of the Circle 
Inspector, who made an enquiry in the 
absence of the Magistrate, has been taken 
into acoount and stress laid upon it. 

The learned Sessions Judge who has 
considered the case on the merits, has 
pointed out that the present applicants, 
from the very start, had been mentioning 
the names of the Station Master and She 
Assistant Station Master, as well as the 
constable, who has not been examined, as 
being among those persons who were 
present at the time. It is not very probable 
that if the whole story was altogether false, 
they would have mentioned the names of 
the Station Master, and of the Assistant 
Station Master, as well as of the constable, 
without any expectation that they would 
support them. There were six witnesses 
produced in support of the prosecution 
story, and as against them the only evidence 
oonsists of the denial of the judgment- 
debtor and also the ignorance of the Station 
Master and the Assistant Station Master. 

In view of all the circumstances pointed 
out above I am of opinion that this refer¬ 
ence must be acoepted, and the order 
directing the proseoution of the applicants 

be quashed. , 

Reference accepted. Order quashed. 
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SOLAIMAN, J. 

Ram Din —Applicant 
v. 

Emperor— Opposite Party. 

Crl. Ref. No. 510 of 1923, decided on 
9th October, 1923. 

Salt Tax Act, XII of 1682, 8s. 15, IS and 118— 
S. 15 applies in the case of authorised place—S. 18 
in the cast ot an unauthorised place—Non- 
compliance with $. IIS renders search irregular. 

S 15 does not apply where salt ia unlawfully 
manufactured at an unauthorised place to which 
8. 18 applies while 8. 15 applies in the case of an 
authorised plaoe. Non-oompliance with the pro¬ 
visions of 8. 118 renders theeearoh irregular. 

Parties not represented. 

Judgment:—This reference must be 
accepted. The acoused has been convicted 
under seotion 9 (o) and (5) of Act XII of 
1882 (Salt Aot) for having manufactured 
saltpetre without a license. 

He originally had a license in the year 
1922, whioh expired on the 31st of July, 

1922. He did not take out any fresh 
licenso until the 24th of April, 1923. On 
that date the Salt Inspector visited a 
certain building, which is said to have 
been the place of the former faotory of the 
applicant, and found a woman at work 
there. It is said that as soon as she saw 
him she threw into a pan some stuff which 
she was manufacturing. A auautity of 
this however was taken out of the pan by 
the Inspector, and it is said to have been 
inedible salt. On these faots the aooused 
was convicted under the Salt Act. 

There are several difficulties in the way 
of the prosecution. The first point to note 
is, whioh by the way has not been noted 
by the learned Sessions Judge, that at 
least on the very day, the 24th of April, 

1923, when according to the Inspector salt 
manufacture was deteotod in the aoousod's 
building, he did obtain a lioense with effeot 
from that date. The second thing is that 

here is no evidence on the reoord to show 
who this woman was, and there is no 
evidence to support the suggestion of the 
Inspector that she was the wife of the 
acoused. Next, there is no satisfactory 
evidence to show that the stuff taken pos¬ 
session of by the Inspeotor was really salt. 

. “ £ 80 “W?"* th at ^e searoh of the 

Under section 18 

OffinnrW A wh ® n0Ver Salt Revenue 
r0 * SOQ to believe that salt or 
aaltpetre is being unlawfully manufactured. 


refined or stored in an unlicensed place, ha 
shall first record in writing the name, resi¬ 
dence and calling of the informant, then 
the locality and description of the house 
where the manufacture is going on, the 
name of the person by or for whom the9alt 
or saltpetre is so manufactured, refined or 
stored, and the supposed quantity and 
description of the salt or saltpetre, with the 
grounds for believing the same to be unlaw¬ 
fully manufactured ; aud may then summon 
an offioer in charge of the police station of 
the oircle to attend him, and may then, 
during the day, in the presence of the police 
officer enter and search any house in which 
there is reason to believe that salt or salt¬ 
petre was being manufactured, and may 
carry away all the salt or saltpetre so 
manufactured. If the plaoe so entered is 
an apartment in the oocupanoy of a woman, 
who does not appear in publio, the officer 
shall be guided by the rules prescribed for 
suoh oases in the Criminal Procedure Code. 
But before conducting a searoh under that 
section he should oall upon two or more 
respectable inhabitants of the looality in 
which the house is situate to attend and 
witness the searoh, and the search should 
be made in the presence of suoh inhabitants. 

It is not pretsnded that these formalities 
were complied with. No record was made 
of the nature of the information, there was 
no summoning of respectable neighbours as 
searoh witnesses, or the obtaining of a 
polioe offioer to attend. It was however 
urged on behalf of the proseoution that 
under seotion 15 of the Act, the Salt 
Revenue Offioer was entitled to searoh the 
house. In my opinion that section has 
no application as it is confined to the 
searoh of any plaoe in whioh any article is 
manufactured or refined under the license 
or any rule made under the Aot. If salt or 
saltpetre was being unlawfully manufao 
tured, refined or stored in an unlicensed 
plaoe, it would be seotion 18, and not seo¬ 
tion 15, whioh would apply. No searoh 
witness was examined on behalf of the 
prosecution. The Salt Inspeotor has stated 
that the patwari was present. The latter 
was examined on behalf of the defenoa and 
his evidence totally disproved the case for 
the proseoution. 

In view of all these oiroumstanoes I set 
aside the oonviotion of the aoonsed, acquit 
him of the offenoe obarged, and direct that 
the fine if paid be refunded! 

ComiwU'im set aside. 
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Walsh and Ryves. jj. 

Emperor —Appellant 

v. 

Shco Baran Singh —Respondent. 

Cr. A. No. 806 of 1923, decided on 
26th November, 1923, from the order of 
First Class Magistrate, Mainpuri, dated 
16th June, 1923. 

Railways Act, S. 101— Omitting to see that the 
points are set right is negligent omission endanger¬ 
ing human safety. 

The duty of a person in control of i* railway 
station is first to give the fundamental orders 
regulating the arrival of a train and secondly to 
see that they are accurately carried out. Where 
such an order was given to set the points to the 
loop but the slides showed main the failure to act 
upon a defect in the working of the machinery is 
an act of grave negligence. OmittinR to set the 
points, which would prevent a train after a clear 
line signal is given, from running into another 
train is an act endangering the safety of the per¬ 
sons in either of the two trains. [P. 439, C. 1.] 

R. Malcomson —for the Crown. 

G. W. Dillon —for the Accused. 

Walsh, J.:—We are of opinion that this 
appeal must suoceed. With great respeot 
to the Magistrate it is hardly worth while 
to follow him in his discussion of the law. 
His findings of fact are these :—Sbeo Baran 
Singh was negligent from the very begin¬ 
ning. He did not check signals and points on 
coming to duty. He did not keep a diary 
(though it may be observed that hardly con¬ 
tributed to the accident) and did net check 
the setting of the points. The Magistrate 
comes to the conclusion that these omis¬ 
sions did not in themselves endanger the 
safety of any person. We should have 
thought that omitting to set the points, 
which would prevent a train, after you bad 
given the signal that the line was clear, 
from running into another train, was an 
act which endangered the safety of the 
persons on either of the two trains. 

We do not propose, because it is well 
known to both parties in this case, to 
venture upon a discussion of the mechanical 
arrangements of the signals and points. 
They are devised to prevent accidents, but 
nothing can prevent acoidents, and machi¬ 
nery, like men, is fallible. But the import¬ 
ance of the interlocking machinery is this. 
It is so arranged upon a kind of duplicate 
oheok and balance system that the signal 
cannot be lowered for the through main 
lino if the points are set to loop. But if 


the points are set to loop and the signals 
come down, the Station Master is at once 
warned that something is wrong with the 
machinery. His course is quite simple. 
He can supplement the defective machinery 
by human agency, put up all the signals, 
stop the train and examine the points. 
A mechanical process whioh has got out 
of order must be stopped. The Station 
Master cannot see the points from the place 
at which he works the levers which direct 
the work of the pointsman. But there is a 
check before his eyes which is worked by 
the points as the pointsman executes the 
order, and so to speak confirms by a reply 
the due execution of the order communicat¬ 
ed by the lever. To put it into plain 
English, the moment the person in charge 
of the levers pulls the lever to set the points 
to loop, he has ready at his hands the 
means of knowing whether that order has 
been carried out. If, after he has pulled the 
points lever to loop, the slide of the points 
lever shows main, he has conclusive 
evidence either that his order has been 
disobeyed or that the machinery is out of 
working order. Now the evidence on both 
sides, after the collision which took place 
on this occasion, shows that it was in 
perfect working order. The evidence of the 
witnesses of the state of things before the 
aocident indicate a state of things suggest¬ 
ing that the machinery was out of 
order. Unless we are to draw the extrava¬ 
gant inference that it requires a collision 
at this station to put the machinery into 
working order, there must be something 
wrong somewhere. We are satisfied that, 
possibly owing to a change of plan due to 
a light engine whose movements were 
changed at the last moment, Sbeo Baran 
Singh the Assistant Station Master in 
charge of the levers at the occasion of this 
accident, either negleoted to disoover that 
the points slide was not working, or omitted 
to examine it before allowing the main 
through train to enter the danger zone. 
We are inclined to adopt Mr. Dillon's pri¬ 
mary contention. In the face of the be¬ 
wildering contradictions whioh this station 
staff have indulged in the course of this 
oase with reference to the condition of the 
signals, (if ignorance of cbe condition of the 
signals, which are provided for the safety 
of the public is an offence under this seotion, 
they all ought to be in jail) it is difficult 
if not impossible to come to a satisfactory 
oonolusion as to exactly how the signals 
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stood. There is great force in Mr. Dillon's 
contention that it is almost impossible to 
imagine that a responsible engine driver 
with experience behind him, and all the 
responsibilities of his own family as well 
his own life and safety, together with the 
fireman and possibly another assistant 
npon the coal plate, would approach from a 
long distance on a straight line a home 
signal while it was at danger and deliberate¬ 
ly pass it without troubling to see whe¬ 
ther it was up or down. This is extremely 
difficult to believe, and the difficulty be¬ 
comes ten times greater if we are asked to 
believe that, not only the borne signal was 
at danger in full view of the man on the 
engine, but that both the outer, the Warner 
and the distant signals were also at danger 
and had been passed by him. The prob¬ 
ability, therefore, is that the signals were 
down. Whether all were down or some 
were down, it is almost impossible to 
discover. The Sub-Inspector, who arriv¬ 
ed shortly afterwards says that the 
outer and Warner signals were down, 
but the home signal was up. Three 
of the employees at the station agree 
with this. The Station Master at 
Sbikohabad who went on an engine, and 
who was the first to arrive, suggests that 
they were all down, beoause the through 
key was out of the frame and in the pos¬ 
session of the Station Master. The driver of 
the stationary train says they were all down, 
and the other Assistant Station Master says 
the same thing. The guard of the station¬ 
ary train on the other band, who was in 
close touoh with Sheo Baran Singh at the 
time of the aooident, says that the home 
signal was up. But there is not the slight¬ 
est doubt that the points at the loop were 
set for the loop and that they had been set 
for many minutes before the arrival of the 
train which caused the collision. The 
Station Master had ample interval of time 
to enable him to take stook of the position. 
To do that is his unchangeable hourly duty. 
Jb is the A.B.O. of his office. There is a 
:. 0 w “ 10 , h requires him to check the set- 
tmg of the loop line, whioh the Govern¬ 
ment Advocate has read to us. But it 

flo 9 re a rula - Many P 0 °P le would 

their hL dUty mQOh bBtt0r if fch0 y Q90 d 

?Ttdn? d0 i m ° re,f ‘ n ? PriDfc6d rQl0S 

; * P f? on In oontro1 a railway 

Btation is first to give the fundamental 

“ Ht » 1 and 

secondly, bht not less, to see that they are 


accurately carried out, and when this man 
gave, as he must have given the order to set 
the points to the loop, it was his duty to 
see that the slide indicated loop. The 
longer the interval whioh elapsed the 
greater his neglect. If it indicated main, he 
knew perfectly well that his order had not 
been carried out or that the machinery was 
defective. The Government Advocate has 
pointed out that the diso which is provid¬ 
ed for the purpose would also have shown 
loop. The defence suggested that the train 
standing in the loop covered the disc. All 
that he had to do if his slide was not 
working correctly was, as the Government 
Advocate bad pointed out, to walk down 
the platform and look at the diso or to go 
aoross through the train and look at the 
diso at the other side, and if he still 
remained in doubt, to walk down to the 
pointsman and ascertain for certain. These 
latter considerations are really superfluous. 
We are satisfied, as far as it is possible to 
be in a case of this kind, that the slide was 
working in connection with the points 
perfectly. That view is brone out by a 
statement whioh does not seem—oven if the 
witnesses Putto Singh and others have 
embellished their evidenoe in order to pro¬ 
tect themselves—to have been a statement 
invented for the purpose of this case. It is 
in the evidenoe of Putto Singh towards the 
end of his examinabion-in-ohief in the 
course of a natural story, and it does nob 
appear to have been dragged in into an 
imaginative account for the purpose of 
making a point which was not very 
dearly made by the proseoution or appre¬ 
ciated by the Magistrate. Something or 
another? possibly as Mr. Dillon says the 
hullagaloo, induced the Assistant Station 
Master to come out. The witness says 
that he raised the outer and Warner signals. 
As they were found down and everybody 
says that they were down after the aooident, 
the probability is that he tried to raise 
them, but if the maohinary was working 
properly he oould not do so. But he tried 
to reverse the points lever, whioh we 
understand to mean set baok the points to 
free the loop from the through main. He 
oould not do so beoause it was looked. He 
went inside to get the key and meanwhile' 
the oollision took plaoe. Bub the point is, 
what was it whioh induced him to go 
straight to the levers to reverse the points 
on coming out after hearing the hullagaloo 
if he had not Borne indication that the points 
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were set to loop '? oThat be appreoiated to 
tbe full, at the moment of the accident, that 
tibia was the fatal piece of evidence which 
might be used against him is quite clear 
from one of the witnesses he oalled in his 
own defence. The guard in charge of 102, 
the stationary train, had reached the plat¬ 
form some few minutes before the accident 
and he says that Sheo Baran Singh showed 
him (it must mean after the accident) that 
the train key was with him and the slides 
were showing main. There the defence let 
tbe matter rest. If the slides showed main 
when admittedly tbe lever had been worked 
for the purpose of setting loop, the failure 
to aot upon a defect in the working of the 
machinery was itself an act of grave neglect. 
Tbe human intellect does not think things 
out in detail when doing daily work, but as 
illustrating tbe importance of the perform¬ 
ance of that duty, one may suppose that 
a man is taken with a fit and falls in a 
dead faint when in charge of a position like 
this and another man comes to take bis 
place. Tbe slides are showing main. The 
man who has fainted knows that they 
ought to show loop and tbe points are set 
to loop. Who is going to tell the new man 
who arrives upon the scene that the 
machinery is not working and that main 
represents loop. 

Finally, tbe defence has made an effort 
to throw tbe blame partly on to the points¬ 
man, and partly on to the man tihariba 
who is supposed to have worked the signals. 
We have dealt with tbe question of the 
failure of the pointsman. If he failed in 
his duty it would be indicated on the slide. 
In substanoe, the aocused never attempted 
seriously to deny that he was responsible 
for having the points set aod the signals 
lowered. He was asked by the Magistrate 
whether he had satisfied himself on both 
points and he said vos. Jaswant Singh, 
the other Assistant Station Master, says 
that Ghariba was working the lever frame, 
but that the directions were being given by 
Sheo Baran Singh. The guard, again desir¬ 
ing to assist the Assistant Station Master, 
says that the Assistant Station Master 
was four minutes on the platform before 
the accident and that the signal-man was 
• working the lever. He says that Sheo 
Baran Singh was near him. It was 
obviously bis duty, and it was a paltry 
position to take up, to shift his responsibi¬ 
lity upon a man under him and a man 
medioally unfit for his duty. It is not our 


business to describe exactly the sequence 
of events and to illustrate how this aocident 
could have happened, so long as we are 
satisfied that it did happen, and that it 
might have been prevented by the exercise 
of due precautions on the part of Sheo 
Baran Singh in having the loop line points 
set baok to main. Mr. Dillon is quite right 
in saying that probably the signals could 
not have been lowered while the points 
were set to loop. It is just possible that 
by some break in the machinery the check 
did not work. We have dealt with that 
point, and if it did not work, tbe Station 
Master was well able to ascertain the fact. 
But we are not so satisfied, and no evidence 
was called to prove, that if tbe outer signal 
had first been lowered at the time when the 
line dear was given, that the loop could not 
be subsequently operated. It is equally 
speculative but it is not improbable that 
after the " line clear " had been given some 
half an hour before the accident, tbe change 
of plan by which the light engine was sent 
on to tbe sidiDg and this at any rate was 
quite recent may have led to the points 
beiDg set to loop and for the operation to 
have been successfully performed without 
altering tbe signals. It is a oase involving 
danger to the publio, aud not merely to the 
public but wbat is oven more important, to 
the men themselves working on the railway, 
who are entitled to look to their colleagues 
for the care which they themselves exercise, 
90 that they may go about their daily duties 
with a sense of security. One is conscious 
of the failure in the performance of one's 
own duty and everybody is liable to make 
mistakes, but in all countries speoial 
legislation on railway systems has always 
made offences of this kind punishable 
with what may seem severity, and those 
who undertake duties of this kind must 
be made constantly aware of the heavy 
penalties visited upon serious neglect. 
This man has lost his post and no doubt 
the oonduot of his defenoe has been a burden 
to him. but we oannot under tbe circum¬ 
stances do less than to sentenoe him to 
one year's simple imprisonment with the 
alternative that ho may reduce it to six 
months by a payment of a fine of R9. 250 
and each month except the last of this may 
be reduced by a payment of Rs. 40. The 
last will have to be Rs. 50. Any difficulty 
in oarrying out this order should be 

oommunioated to this Court. 

Appeal allowed. 
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SULAIMAN, J. 

Umrao and others —Appellants 


v. 


Emperor —Opposite Party. 

Cr. A. No. 669 of 1923, decided on 
8th October, 1923. 


(a) Penal Code , 3« 301— Death canted a month 
and a half after injuries but not due to the injury 
does not justify conviction . 

Tbe deoeased (ell down od account of two serious 
blows given by the accused and had to be taken 
away on a oharpoy. After being removed to tbe 
bospital he left it when be was progressing well. 
A month and a half after the receipt of the injuries 
he died of pneumonia. Mediotl evidence did not 
ehow that the death was due to tbe injury, held, no 
offence under 8. 30! was oommitted. [P. 442, 
O. 2] 

(b) Penal Cede , 3. 203— An offence is excused 
only so far as the right of private defence is rightly 
exercised. 

Where the Zetaindar’a men oo protest from the 
tenants abandoned the attempt to saw a tree but 
made a similar attempt in whioh they got Berious 
injuries, held, that the tenants were not bound to 
go to a Court for redress but their right of private 
defence did not extend to tbe inflioting of more 
harm than was necessary for tbe purpose of the 
defence. [P. 442, C. 1.] 

C. Ross Alston, R. A . Hoxoard and S. D. 
Sinha —for Accused. 

Govt. Pleader and G . IP. Dillon— for 
Crown. 


Judgment: —This is a oriminal appe* 
from a oonviction under section 304 of bh 
Indian Penal Code. 

Some of the facts of this case cannot t 
disputed. Kunwar Karan Singh is 
zemindar who owns about 16 biswas shat 
of land in tbe Village Gajraulu. In tb 
beginning of January, 1923, some tree 
growing on the land of certain tenants wet 
out down under the orders of Kunwar Kara 
Singh. Two of these trees were allowe 
to be removed by him without any protes 
rom these tenants, A pipal tree growin 
on a. field belonging to Umrao, appellac 

tv Wa9 a ' 90 ou ^ ^ 0WD under the order 
o unwar Karan Singh while Umrao wa 
a sen . This tree, however, was nc 
removed rom the field and wag allowed t 

S,V r i t0 . l 0 ° n T a 8< ? mo fcime - ° Q the 23rd c 
.jJ* J 928 ’ 6he Zamind « sent some cat 
penfcera to saw the trunk and then to rernov 
rt. A. protest waa made on behalf of Umra 

carLw^ % rieht iQ hJm8elf - ®i 

had t0 00me “"a 

and nothing further was heard of till th 


2nd of April, 1923, when in the morning 
tbe zemindar'B agent, two of tbe sons of 
the agent, and two carpenters went to tbe 
field to saw tbe tree. It is not disputed 
on behalf of tbe appellants that at that 
time Umrao, Bhima, Nanhua and Heta, 
the appellants Nos. 1 to 4 were present 
there and remonstrated with Baldes Singh, 
the zemindar’s agent about the cutting of 
the tree. They openly said that they 
would not allow the tree to be cut or to be 
taken away. 

The prosecution story is that the agent 
and his men went to that place armed 
with canes or small sticks in order to 
explain to Umrao that he should not 
object to tbe cutting or to the removal of 
the tree, that Nanhua ran to the village 
which is not very far off from the field and 
brought some 12 or 13 more men armed 
with lathis who all fell on the agent 
and his meD causing numerous injuries. 
Bansi one of the agent’s party received 
two severe blows on the head and 
was knookea down and after the fight 
had to be removed to the zemindar's 
enclosure and then to the hospital. He 
was in hospital for some time aod then 
was taken to his home. The Civil Surgeon 
paid two visits to him. He later on had 
an attack of pneumonia and died of it on 
the 23rd of May 1923. According to the 
story toid by the prosecution witnesses 
Udairam, the village chaukidar, and two of 
three other men wanted to intervene, and 
prevent the fight but they too were very 
severely beaten, the chaukidar receiving no 
less than 18 injuries inoluding a broken 
finger whioh was a grievous hurt. 

The case put forward on behalf of the 
defence was that she fight did not take 
place near tbe spot where the tree 
had been out but that it took plaoe at tbe 
ohaupal of tbe accused. Two witnesses 
were produced in support of this case who 
have been disbelieved. The learned 
Counsel for tbe accused appellants bas not 
pressed their evidence before me. It may 
therefore be taken for granted that the 
fight aotually took plaoe on the field and 
that it took plaoe in respeot of the 
sawing and the outting of the tree. 

The oase of the zemindar in the oourt 
below was that he had a right to out all 
trees growing on the tenant's lands and 
that he was fully justified in outting the 
tree and removing it. The learned Judge 
relying on the toajib-ul-arz has come to the 
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conclusion that under the custom mention¬ 
ed in the ivajib-ul-arz the tenants are 
the owner of such trees. The accused were 
therefore entitled to cut it and the zemin¬ 
dar and his men were not justified in either 
cutting the tree or trying to remove it. 
The learned Sessions Judge also states 
that in these circumstances the accused 
persons had a right to use some force for 
the protection of their property. He how¬ 
ever goes on to add that inasmuch as on 
the 23rd of March, 1923, an attempt had 
previously been made to saw the tree and 
to remove it the accused had had sufficient 
time from that date till the 2nd of April 
following to have recourse to proper 
authorities. In this view of the matter he 
thought that the right of private defence 
under section 99 of the Indian .Penal Code 
was excluded. In this view I am unable to 
concur. It is true that on the 23rd of 
March, 1923, an attempt had been made to 
saw the tree on behalf of the zemindar 
but as after protest the carpenters came 
away the accused persons, the owners of 
the tree, were not bound to go to any 
Court. When a fresh attack on their 
right was intended on the 2nd of April 
they also had a fresh right to defend their 
property. The police station is admittedly 
situated some 15 miles away from the 
place and it is hardly conceivable that there 
was time for them to send a man to the 
)olice station and bring help before the 
tree could be cut or removed. At the same 
time no right of private defence could 
extend to the inflicting of more harm than 
it was necessary to inflict for the purpose 
of defence. I have, therefore, to see whether 
the accused persons did not exceed their 
right to defend their property in causing so 
many injuries on the agent s party. No 
less than 38 injuries were caused on the 
persons belonging to the agent’s party. 
One of whom received two serious blows on 
the head resulting in a partial fracture of 
bis skull, and the other named Udai Ram 
got his finger broken. Having regard to 
these injuries, there can be no doubt that 
the number of persons on the accused’s 
side was much larger than five. After all 
even if the zemindar’s men had succeeded 
in sawing the tree or removing it from the 
field there was a remedy open to the 
tenants. In view of all these things I am 
of opinion that the right of private defence 
was certainly very much exceeded in the 
present case and that, therefore, the 
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accused cannot get the conviction set 
aside. 

The next point to consider is whether 
the conviction under section 304 of the 
Indian Penal Code was correot. It is true 
that Bansi received two very serious blows 
on his head and was felled down on tho 
ground and bad to be taken on a cbarpoy 
to the zemindar's enclosure. Nevertheless 
it is also clear that he remained in hospital 
for some days and when he left it he 
was progressing well. It was pneumonia 
following the injuries be received, which 
ultimately caused his death, but death did 
not take place till the 23rd of May 1923 
which is certainly a month and a hall 
afterwards. It is true that pneumonia 
do63 supervene in cases of serious injuries 
on the head, but the medical evidence does 
not show that in this particular case it 
was the injury only which brought on the 
pneumonia. The death having taken 
place long afterwards I am of opinion that 
it i9 very difficult to say m this case that 
it was the accused who caused Bansi’s 
death. In this view of the matter the 
conviction under section 304 of the Indian 
Penal Code must be set aside. The fact 
however stil remains that grievous in¬ 
juries were caused on Bansi as well as on 
the cbaukidar, Udai Ram, one of the 
agent's party, the common intention of all 
the accused being to protect their property 
and at the same time to cause hurt to 
those who were asserting a contrary right. 
Even though therefore it is not quite clear 
whose blows aotually caused these grievous 
hurts on the persons who took part in the 
riot the accused are guilty under seotion 
325 read with section 149 of the Indian 
Penal Code. 

The next point to consider is as to 
whether all or which of the accused persons 
took part in the riot. It has been pointed 
out that the prosecution case is that soon 
after the riot the agent and his men went 
to the zemindar Kunwar Karan Singh 
and consulted him at bis enclosure and 
that it was not till after such a 
consultation and not till some 20 hours 
after the occurrence that a report was made 
at the police station. It is, therefore, argued 
that much stress oannot be laid on the 
circumstance that the names of all the 
acoused were mentioned in the first in¬ 
formation report. This argument certainly 
has some force. At the same time my 
attention has not been drawn to any part 
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of the evidence which would suggest thab 
appellants Nos. 5 to 16 are persons 
against whom Karan Singh had any grudge 
or previous enmity whioh would justify the 
inference that they were falsely implicated 
by the prosecution witnesses. Baldeo Singh, 
Sriram, Udai Ram, Cbbuttan Cbhidda, 
Nanhua, Zaharya and Sbib Charan 
have mentioned all these 16 accused; 
and they were also mentioned in the 
dying declaration of the deceased Bansi. 

I therefore find no ground for distin¬ 
guishing the case of any of these accused 
persons. I accordingly set aside the 
conviotion of all the appellants under 
section 304, I. P. 0., but alter it to one 
under seotion 325 read with section 149, 
I. P. C. 

The last matter to consider is the ques¬ 
tion of sentence- Umrao was admittedly 
the person to whom the field belonged and 
he was obviously the ring-loader. Bhima 
is bis nephew and Heta also is hie relation. 
Nanhua is the man who according to the 
proBeoution story went to the village and 
brought the other appellants. These four 
appellants admit their presence on the spot. 
I have no doubt in my mind that they are 
the persons who took the leading part and 
must therefore be dealt with more severely 
than the others who rushed to their help. 
I sentence the aooused Umrao, Bhima 
Nanhua and Heta to two (2) years’ rigorous 
imprisonment each and the rest of the 
appellants to one year’s rigorous imprison¬ 
ment each. In other respects the appeal 
fails. 

Conviction under S. 304, I. P. C., 
set aside and altered into one 
under S. 325 read with S. 149, 
I. P. C. Sentences modified. 
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BaNRRJI, AG. C.J., AND PlGGOTT, J. 
Mahomed Shafi —Appellant 


v. 

Bindeshri Saran Sinoh— Respondent. 

P. A. No. 26 of 1922, deoided on 
6th July, 1923. 


l 0T removal °f irtts and vosst 
sion o/ land u good within 12 years. 

Is In Und beloc 8 io 8 to anothi 

M ‘«ap»sa, and iho owner of It 

l0t remov,U 01 th » trees so plants 

ttae f wiIhS W tw,ii BOB0M8ioa , of land at an 
time withm twelve years. (10 All. 634, Dill,] 


Iqbal Ahmad —for Appellant. 

Narain Prasad Astha?ia —for Respon¬ 
dent. 

Walsh, J.:—I agree with the judgment 
of the Court below. I think this is an 
action for trespass and for possession of 
the land. The plaintiff was prepared to 
allow the defendants to remove the trees. 
Thab is not the same thing as an action for 
removal of the trees. The learned Judge 
below has decreed possession. So far as 
the suit for possession is concerned the 
period is twelve years. The defendants 
set up title and claimed adverse possession. 
I think the planting of trees on another 
person's land is an active trespass and 
certainly the owner is entitled to treat it as 
such if be wishes. The period is twelve 
years. I do not think I. L. R. 10 All. 
634 applies. I have great doubts whether 
I should agree with it, if it did. The 
appeal is dismissed with costs. 

[The defendant appealed under seotion 
10 of the Letters Patent]. 

Judgment:—In our opinion there in no 
force in this appeal. The plaintiff in his 
plaint claimed the ownership of the land on 
whioh the defendant had planted oertain 
trees, and he asked for the removal of the 
trees and for possession of the land. He 
also asks for further reliefs. It has been 
found tbat the land belongs to the plaintiff, 
that it is waste land, and that the defend¬ 
ant bad planted trees on the plaintiff's 
land without having any right to do so. Ib 
was further found that the trees were'.plant- 
'ed within twelve years prior to the institu¬ 
tion of the suit. The olaim being one for 
possession, it was dearly within time, the 
period of limitation applicable being twelve 
years. Relianoe was plaoed on behalf of 
the appellant on the ruling of this Court in 
Musharaf Ali v. Iftkhar Husain (1). In 
that oase the real question was whether the 
limitation applicable was that presoribed 
by artiole 32. It does not appear thab 
the olaim in that oase was one for posses¬ 
sion and therefore that oase cannot be 
deemed to be an authority in favour of the 
appellant's contention. The appeal in our 
opinion is untenable. We aooordingly 
dismiss it with oosts. 

Appeal dismissed. 


Cl) (1888) 10 AU. 684. 
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Lindsay and Sulaiman, jj. 

Ram Charan Lai —Appellant 

v. 

Dharam Singh and another —Respond¬ 
ents. 

S. A. Nos. 393 and 394 of 1922. deoided 
on 26th November, 1923, from the deoree 
of District Judge, Sahajabanpur. dated the 
2l8t December, 1921. 

Transfer of Property Act , S. 58 (c )—Sale and 
agreement to reconvey within a certain period 
entered into simultaneously constitute mortgage by 
conditional sale. 

Where the agreements contain in dear terms 
reoitals that the e*)e-deeds were executed subject 
to the conditions that the property would be 
re-conveyed if the purohase monies were paid 
within certain years, that is to say, the recitals in 
the deeds of agreement themselves show that the 
transactions were uot separate transactions but 
formed part of and parcel of the same transaction. 
Held the transactions clearly oome within the 
definition of a mortgage by conditional sale as 
given in 8. 58, sub-cl. (c). 

Gulzari Lai —for Appellant. 

P. L. Banerji —for Respondents. 

Sulaiman, J.—These two appeals are 
connected and are plaintiff's appeals arising 
out of two suits for pre-emption based on 
two separate sale-deeds. 

On the 1st of December, 1919, two sale- 
deeds of two separate properties were 
executed in favour of the same vendee, and 
on the same date two agreements wore 
executed by the vendee in favour of the 
vendor promising to re-transfer the 
properties conveyed, for the amounts of the 
purchase-money if they were paid between 
the years 1340 and 1345 Fasli. The 
plaintiffs treated both these transactions as 
separate transactions and brought the 
suits for pre-emption on the ground that the 
property had been sold away. 

On behalf of the defendants the existence 
of the alleged custom was denied and it 
was further pleaded that the custom, even 
if it existed in the village, would not apply 
to suoh a transaction. Both the Courts 
below have held that the custom of pre¬ 
emption exists in the village but that the 
transactions in question being only 
mortgages by conditional sale, they were 
not liable to pre-emption. 

The existence of the custom has not 
been challenged in appeal. • The only point 
therefore which we have to consider is, 


whether the Courts below were right in 
holding that these two sets of transactions 
were in reality mortgages by conditional 
sale and not out and out sale transactions. 
It is to be noted that the two sets of 
documents were exeouted on one and the 
same date and were presented for registra¬ 
tion at the same time. It is also note¬ 
worthy that the agreements contain in 
clear terms reoitals that the sale-deeds 
were executed subject to the condition 
that the property would be re¬ 
conveyed if the purchase-monies were 
paid within the years 1340 and 1345 
Fasli, that is to say, the recitals in the 
deeds of agreement themselves show that 
the transactions were not separate transac¬ 
tions but formed part and parcel of the 
same transaction. The properties were 
therefore transferred to the vendee subject 
to the condition that they would have to 
be re-conveyed if the amounts were paid 
within a certain time fixed. The trans¬ 
actions therefore clearly come within the 
definition of a mortgage by conditional 
sale as given in seotion 58. sub-clause (c) of 
the Transfer of Property Act. 

The circumstances of the case as 
well as the cross references are such 
that the Courts below have drawn the 
presumption that the transactions were 
really mortgages. We have had the 
documents read to us and we are satisfied 
that there is really no ground for differing 
from the view taken by the Courts below. 
The result is that these appeals fail and are 
dismissed with costs including in this 
Court fees on the higher scale. 

Appeals dismissed. 
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Stuart and Mukerji, tj. 

Dildar —Defendant-Appellant 

v. 

Shukr-ullah —Plaintiff-Respondent. 

S. A. No. 637 of 1922, decided on 4th 
December, 1923, from the deoree of District 
Judge, Gorakhpur, dated 6th February. 
1922. 

Transfer of Properly Act , S. 72 -Mortgageemust 
account for profits of and deliver possession of plots 
not mortgaged but presumably got as mortgagees in 
possession. 

On redemption mortgagees oanoot retain posses¬ 
sion of plots not mortgaged whioh they presumably 
took into possession in their oapaoity as mortgagees. 
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They are also bound to aooount for meflue profits 
to the mortgagors in respect oi the plots. 

Haribans Sahai—lor Appellant. 

S. A. Haidar —for Respondents. 
Judgment The facts which have 
given rise to this second appeal are these 
The appellant and some others, on whose 
behalf the appellant has appealed, obtained 

two mortgages of certain shares in a patti 
o! 4 annas. Subsequently, it is not dear 
whether after the redemption of the mort¬ 
gages or before the redemption, the mort- 
gageQ8 purchased a small ahare (o p.) out 
of fche patti . The mortgages were redeemed. 
After the mortgage the appellants obtained 
possession over certain plots of land. Pre¬ 
sumably this possession was obtained as 
mortgagees and on behalf of the mortga¬ 
gors. The dispute arose when the mort¬ 
gage was redeemed. *The mortgagees refu¬ 
sed to give up the lands over whioh they 
were in possession as mortgagees. Their 
contention was that they had become co¬ 
sharers in the lands and they were entitled 
to keep possession as co-sharers. 

The Courts below gave a deoree for joint 
possession to the plaintiffs and also a deoree 
for mesne profits. The plaintiffs have not 
appealed. The contentions of the appel¬ 
lant are (1) that there should have been no 
deoree for joint possession and (2) that 
there should have been no decree for 
mesne profits. 

On the first point it seems to us clear 
that the mortgagees were bound to hand 
over the lands of whioh they got possession 
in the oapaoity of mortgagees, and in no 
other oapaoity. When the share was 
redeemed the whole quantity of land 
should have been handed back to the 
mortgagors. After that aot had been 
performed it was for the parties to settle 
between themselves, if possible, what lands 
out of these should be handed baok to the 
mortgagees as representing a fair share 


H. PRASAD TIWARI. 

oar opinion that case is quite distinguish¬ 
able. It was a case in which certain 
admittedly joint lands were held by tenants 
and after the tenants left one of the co- 
sharers took possession of those lands, ihe 
defendants in the case were entitled to 
take possession of those lands as co- 
sharers in the village. In the present case, 
as we have already said, the mortga¬ 
gees were bound to hand over the entire 
quantity of land they bad taken possession 
of as mortgagees. In our opinion the Court 
below might have given a decree for pos¬ 
session and not only a deoree for joint 
possession. The deoree for mesne profits 
therefore was perfectly correct. 

The appeal fails and is dismissed with 
costs whioh will inolude in this oourt fees- 
on the higher scale. 

Appeal dismissed. 
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Kanhaiya Lal, J. 

Bindeshtoari Prasad Tiwari —Appellant 

v. 

Hanuman Prasad Tiwari— Respondent. 

S. A. No. 891 of 1922, decided on 3rd 
December, 1923, from the deoree of Distriot 
Judge, Gorakhpur, dated 27th February, 
1922. 

Malicious prosecution—Complaint bona fide to 
a proper officer only is privileged. 

“Communications addressed in good faith to 
persons in a publio position lot the purpose of 
giving them information to be used for the redress 
of grievanoe9, the punishment of orime or the 
seourity of publio morale are privileged provided 
the subjeot-matter is within the oompetenoe of the 
person addressedWhere the oommnnioation 
was not addressed in good faith and was unfound¬ 
ed, malioe in law most be presumed and the pri¬ 
vilege disappears. [P. 446, 0. l.J 

Kumuda Prasad —for Appellant. 

K. N. Malavya —for Respondent. 


of theirs. The mortgagees were not at all 
entitled to keep possession simply beoause 
they had beoome oo-sh&rers in the patti. 
In this view the possession of the mort¬ 
gagees over the lands whioh they have got 
in the oapaoity of the mortgagees was 
unlawful. The deotee for joint possession 
was therefore a very proper one. 

On the Beoond point the learned Counsel 
or the appellant has oited to us the case 
of Sarbjit Singh v. Bo; Kumar Rai (1), In 

(1) (1921) 19 A.L.J., 788. 


Judgment. -.—This wa9 a suit for 
damages for slander. The parties to the 
suit are residents and Zamindars of the 
village Jamni. In November, 1920, the 
Sub-Divisional Offioer visited that village 
and met the parties. The defendant 
Bindeshwari Prasad told him that the 
plaintiff Hanuman Prasad was in the habit 
of causing the orops of other persons to be 
reaped and getting them grazed by oattle 
and that he was a oonstanb source of 
trouble and worry to the people of tho 
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neighbourhood. It appears that the name 
of the plaintiff was at one time in the 
history sheet and had been subsequently 
removed. The Sub-Divisional officer told 
Hanuman Prasad that he should behave 
in a manner calculated not to give rise to 
the complaints against him and the matter 
there ended. 

The allegation of Hanuman Prasad was 
that the objeot of Bindeshwari Prasad in 
making that statement was to get him im¬ 
plicated in a proceeding under section 110 
of the Code of Criminal Procedure and that 
he made that statement falsely and mali- 
oiously to injure him. 

The Courts below found that the defen¬ 
dant-appellant had made the statement im¬ 
puted to him and that the statement was 
unfounded and if acted upon by the Sub- 
Divisional Officer might have brought the 
plaintiff into serious trouble. They further 
found that the defendent appellant had 
failed to make out that he believed in good 
faith that what he had said was true. It 
is urged on behalf of the defendant that the 
oocasion was privileged and reliance is 
placed in support of that contention on 
Chuni Lai v. Narasingh Das (1). But as 
stated by Pollock : “ Communications ad¬ 
dressed in good faith to persons in a public 
position for the purpose of giving them 
information to be used for the redress of 
grievances, the punishment of crime, or 
the security of public morals, are privileg¬ 
ed provided the subjeot-matter is within 
the competence of the person addressed.” 
(Pollock on Torts 11th Edition, page 272). 
The finding in this case is that the com¬ 
munication was not addressed in good 
faith and wa3 unfounded. In such cir¬ 
cumstances malice in law must be 
presumed and the privilege disappears. 
Even where a complaint is filed in a Cri¬ 
minal Court and is afterwards dismissed, 
a suit for damages for malicious prosecu¬ 
tion is in certain circumstances maintain¬ 
able, because the privilege is qualified and 
not absolute, and there is no protection 
unless the case comes within the qualifica¬ 
tion attaohed to the privilege. The appeal, 
therefore, fails and is dismissed with costs 
including in this court fees on the higher 
soale. 

Appeal dismissed. 
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Stuart, j. 

Shib Prakash Joshi and others— Peti- 
tioners-Appellants. 

v. 

Jhinguria and others—Opposite Parties. 

Civ. Rev. No. 66 of 1923, deoided on 
27th November, 1923, from an order of 
Addl. Sub-Judge, Agra. 

Civ. Pro. Code, S. 151—Other procedure 
applicable. 

Where epecifio procedure is provided in the Code 
which the party neglected to avail himself of 8. 151 
oannot be invoked in his aid. [P. 447, C. 1], 

N. P. Asthana —for Appellants. 

M. A. Sanyal — f or Opposite Parties. 

Stuart, J.:—Jhinguria and others were 
appellants in a civil appeal whioh was 
transferred to the Court of the Additional 
Subordinate Judge at Agra for disposal. 
On the date fixed for hearing as they 
were absent and unrepresented, the appeal 
was dismissed for default. It was dismissed 
on the 25th April, 1922, under the provisions 
of Order 41, rule 17. There is a speoifio 
remedy in the Code of Civil Procedure to 
cover the case where an appellant has been 
prevented by sufficient cause from appear 1 
ing and bis appeal has been dismissed under 
this rule. That remedy is given in Order 
41, rule 19. Under that rule the appli¬ 
cants could have applied for a res¬ 
toration of their appeal. It appears 
that they have never so far adopted tha6 
remedy. On the 6th July, 1922, when an 
application under Order 41, rule 19 would 
ordinarily have been beyond time they 
applied for a restoration under Order 9, 
rule 8, a rule which had no application. 
Their application was dismissed. They 
then applied on the 19oh August, 1922. for 
a review of the original order of the 25th 
April, 1922, dismissing their appeal for 
default. That application was dismissed. 
They then applied on the llttb November 
under seotion 151 of the Code. That 
application was dismissed. They then 
applied on 15th December, 1922, under 
section 151 of the Code and on that 
occasion the Presiding officer restored 
their appeal for hearing. His order is 
questioned in revision on the ground that 
he had no jurisdiction to pass it. The 


(1) (1918) 40 All. 341 (F.B.). 
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plea must prevail. Section 151 is as 
follows:— 

"Nothing in this Code shall be deemed to limit 
or otherwise afieot the inherent power of the Court 
to make euoh orders as may be necessary for the 
onds of juetioe or to prevent abuse of the prooee3 
of the Court.” 

The enactment of this section declared 
the existence of an inherent jurisdiction in 
all Courts to go beyond the law of proce¬ 
dure in the ends of justice. But section 
151 does not lay down and could not lay 
down that a Court may act in defiance 
of the law of procedure. A Judge is bound 
by the Code of Civil Procedure and the 
Law of Limitation. Where the Code of 
Civil Procedure is silent it is possible and 
frequently desirable to apply the provision 
of section 151. But the following quali¬ 
fication should be always applied. Seotion 
151 cannot be applied where the rule 
of procedure is already laid down, and 
here the oase is clear. The remedy 
lay under Order 41, rule 19. Owing 
to the appellants' laxity they waited until 
it was too late to apply under that rule and 
have since endeavoured to obtain the relief 
they desired by ignoring the provisions of 
bhe law. I agree that the learned Addi¬ 
tional Subordinate Judge had no jurisdic¬ 
tion to pass his order of 17Sb Maroh, 
1923. He passed that order by assum¬ 
ing an authority which be did not 
possess. He had no jurisdiction to 
bake up the matter at all. It had been 
finally decided before. I therefore allow 
this application and set aside that; order. 
The opposite party will pay their own oosts 
and those of the petitioners. 

Application allowed. 
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Lindsay and Sulaiman, jj. 
Puran Singh —Appellant 

v. 

Dat Ram and others —Respondents. 

8. A. No. 378 of 1922, decided on 21 
November, 1923, from the decree 

r. 1 ?" 1 ®* Judge. Shajabanpur, dated tl 
14th Deoember, 1921. 

I* Prt-emption-Subjut-matter. 

erSari n inV aSt *°‘ 0Wn9C in jir P lo ‘ 3 »• “ P* 

?n fcSVtA "? * n , d J h# ttan8,er 01 the sir P ,0 ‘ B 
a transfer of his proprietary interest 

S. P. Sinka —for Appellant. 

Harnandan Prasad—for Respondents. 


Sulaiman, J.:—This is a plaintiff's 
appeal arising out of a suit for pre-emption. 
Under a sale-deed, dated the 1st of Maroh, 
1920, certain plot3 described therein as sir 
plots within the zamindari of the executant 
were sold to the vendee. A suit was 
brought to pre-empt the sale by enforce¬ 
ment of the right of pre-emption. Various 
plea3 were taken in the written statement 
but at the time when issues were framed 
by the first Court tbe denial of the existence 
of custom does not seem to have been press¬ 
ed with tbe result that there was no issue 
framed as regards the existence or non-exist¬ 
ence of a custom of pre-emption. The 
learned Munsif in his judgment did not 
deal with this matter at all. The suit was 
decreed. On appeal, bhe defendants raised 
before the lower appellate Courb the point, 
that the wajib-ul-arz on which relianoe was 
placed by the plaintiff, did not relate to 
the sale in question. The learned Distriot 
Judge relying on the cases of this Court 
reported in (1882) A.W.N. 192 and (1884) 
A.W.N. 103 came to the conclusion that 
the transfer of the sir plots was nob 
suoh a transfer of the share in the 
zamindari as would let in the right 
of pre-emption in favour of a co-sharer. 
In this view of the matter he dismissed 
the suit. 

The plaintiff has oome up in appeal and 
challenges tbe finding of the lower appel¬ 
late Court. Unfortunately, the khewat of 
this village is not on the reoord, but the 
sale-deed as well as the admitted faots show 
prima facie that these sir plots are within 
the zamindari of the co-parceners. There 
is nothing to suggest that they are isolated 
plots and lie outside the 16 annas share. 
Tbe point was not seriously pressed at all 
and was raised for the first time before the 
learned Distriot Judge. We may also note 
that the oase in (1884) A. W. N. 103 relied 
on by him was overruled by a Full Benoh 
oase reported in 7 All. 633 and also by 
another Full Benoh oase in 12 All. 426. 
It is dear that the interest of an owner in 
sir plots is a proprietary interest and the 
transfer of the sir plots is in faot a trans¬ 
fer of his proprietary interest. Under the 
olause of bhe wajib-ul-arz whenever a 
proprietor transfers his haqiat (property) 
a right of pre-emption aoorues. We 
therefore think the suit should not have 
been dismissed on the ground above men¬ 
tioned. The result is that this appeal is 
allowed, the deoree of the lower appellate 
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Court is set aside and that of the Court 
of fir9t instance is restored with costs 
including in this Court fees on the higher 
scale. 

Appeal alloived. 
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Lindsay and Sulaiman, jj. 

Umrao —Plaintiff-Appellant 

v. 

Lachhman and others —Defenaants-Re3- 
pondents. 

S. A. No. 1301 of 1922, decided on ISth 
January, 1924, from a decree of Additional 
Sub-Judge, Banda. 

Pre-emption— Events subsequent to first Court's 

cree cannot be considered. 

Events subsequent to the date of the first Court's 
deoree cannot be takeD into consideration in pre¬ 
emption suits. Therefore the loss of a status of a 
co-sharer after the date of the first Court's decree 
will not entitle plaintiff to the right of pre¬ 
emption. Three dates have to be locked to in 
suits for pre-emption, vh.. the date of the sale, the 
date of the suit and the date of the first Court's 
decree. 

K. N. Laghate —for Appellant. 

Janaki Prasad —for Respondents. 

Lindsay, J.: —We think this appeal 
must be allowed in view of the law as laid 
down in the case of Baldeo Misir v. Ram 
Lagan Shukul (1). 

The relevant facts are as follows:— 

The plaintiff, who is th6 appellant here, 
sued for pre-emption and apparently admit¬ 
ted that he was not entitled to any prefer¬ 
ence against the vendee unless he could 
show that he was a co-sharer in a certain 
khewat No. 152. 

In the trial Court be produced evidence 
to show that he was a co-sharer in this 
khewat and he relied upon a deed of sale 
which had been executed in his favour by 
one Jawabir on the 10th January, 1919. 

At the same time this pre-emption suit 
was being tried in the Court of the Munsif 
a suit had been brought by the sons of 
Jawahir to set aside this sale of the 10th 
January, 1919. The suit was pending but 
bad not been deoided at the time the 
Munsif gave his decree in the pre-emption 
suit. 
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The Munsif was of opinion thatinasmuoh 
as the plaintiff Umrao had shown that he 
was a co-sharer at the time of the sale 
sought to be pre-empted, that he was also a 
co-sharer at the time the suit was brought 
and that be was still a co-sharer at the time 
the snit was being decided, he was entitled 
to a decree. 

It happened that on the 27th of April, . 
1921, that is to say, more than three 
months after the first Court's decree had 
been passed, Jawabir's sons succeeded in 
getting the sale of 1919 set aside. The 
decree setting that sale aside was afterwards 
affirmed in appeal. 

When the appeal against the decree in 
the pre-emption suit was heard by the 
Additional Subordinate Judge of Banda on 
the 1st of August, 1922, he dismissed the 
claim of the plaintiff on the ground that 
the plaintiff wa9 no longer a co-sharer 
That finding of course was based upon the 
judgment to which we have referred and 
which was passed on the 27th April, 1921 
the judgment by which Umrao was depriv¬ 
ed of the property at the suit of the sons of 
Jawahir. 

We have held in the case which has been 
cited at the beginning of this judgment that 
in dealing with suits for pre-emption three 
dates have to be looked to, namely, the 
date of the sale sought to be pre-empted, 
the date of the suit and the date of the 
first Court's deoree. We hold in that case, 
and we bold in this case, that it is not 
competent to Courts in appeal to pay 
regard to any events which may happen 
subsequent to the date of the first Court’s 
decree ; if on that latter date the plaintiff 
has a subsisting right to pre-empt he is 
entitled to succeed and bis suit cannot b9 
defeated beoause by reason of some event 
which has happened subsequent to the 
date of the first Courb’s decree he has lost 
the status of a co-sharer. 

We therefore, allow this appeal, set aside 
the decree of the Court below and restore 
the decree of the Court of first instance. 
The appellant is entitled^ to his costs both 
here and in the Court below. 

Appeal allowed. ... 


UMRAO V. LACHHMAN (Lindsay, J.) 


(1) 1934 All. 83. 
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Lindsay and Sulaiman, JJ. 

Sheo Prasad Dube and others— De¬ 
fendants—Appellants. 

▼. 

Sarjee Mahto and another Plaintiffs 
— Respondents. 

S. A. No. 211 of 1922, Decided on 6th 
July 1923, against the decree of the • 
First Addl. Dt. J., Gorakhpur, D/- 
21st November 1921. 

(а) Rtcord of rights—Entries in—Bastiand 
Gorakhpur—Special weight to be given but 
they are not conclusive . 

Although eatries iu the record of rights 
which were prepared in the Basti and Go¬ 
rakhpur settlements in the year 1885 have a 
peculiar weight, the full Beach decision (25 A. 

90 F. B.) does not lay down that such an 
entry is conclusive proof. Where there 
was no record of custom in the wajib-ul- 
arzes of 1833 and 1860 and it was prove! to 
the satisfaction of the Court that in both 
those years the village was io the possession 
of a single proprietor. 

Held : that there was evidence on the re¬ 
cord which overturned the presumption found¬ 
ed upon the eatry in the record of rights 
for the year 1885. [P. 450 C. 1J 

(б) Pre-emption — Contract—Plaintiffs not 
parties to it—They can lot enforce. 

Where plaintiffs first got a footing in the 
village bypurohase, some 7 or 8 years after 
the settlement was made, they are n ,t entitled 
to enforce a contract of pre eruption which 
was entered iDto at the time of the settle¬ 
ment be cause, even assuming that the record 
**} .*^0 w&jib-ul-ary is a record of contract 
plaintiffs were no parties to the contract. 

[P. 450 C. 21 

N. Vpadhiya—tor Appellants. 

Jang Bahadur Lai and S. P. Sinha— 
for Respondents. 

Judgment.—The question in this 
oase is whether the lower appellate 
Court was right in holdiag that the 
plaintiffs respondents were entitled 
to succeed in their suit for pre-emp¬ 
tion. 

The suit as framed was based on 
an alleged custom of pre emption. 
The Court of first instance dismissed 
the suit on the ground that the cus¬ 
tom was not proved. The Subordinate 

nSnfift? 9 a , 8 .° of pinion that the 
coul d not rely on any oon- 
P r0 '® m Ption inasmuch as 

plaint. h ° a8e had been 8et up in the 

^ he f . Pontiffs went up in appeal 

and that learned Additional Judge 
1924 A/57 & 58 
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while agreeing with the first Court 
that there was no proof of custom 
nevertheless held that the plaintiffs 
were entitled to succeed on the 
ground of contract. 

It is now argued before us on be¬ 
half of the defendants vendees that 
the Judge of the Court below ought 
not to have decreed the claim on the 
basis of contract, no such case hav¬ 
ing been set up in the plaint. 

On the other hand the learned coun¬ 
sel who has argued the case on be¬ 
half of the plaintiffs respondents 
maintains that the decision of the 
Court below should be upheld on the 
ground that the evidence which was 
produced in the case conclusively 
proves the existence of custom. 

We will deal with the second 
matter first. The learned counsel 
has laid great stress upon the Full 
Bench case reporced as Alt tfasir 
Khan v. Manik Chandra (1). There 
it was pointed out with reference to 
certain entries in the record of 
rights which were prepared in the 
Basti and Gorakhpur settlements in 
the year 1885 that a peculiar weight 
must be assigned to entries of cus¬ 
tom made in the settlement records 
of that time because special instruc¬ 
tions had been issued by the Board of 
Revenue to Settlement Officers. 
Among other directions given was 
one regarding the record of a right 
of pre-emption. Such a record was 
to be made when the proprietor ex¬ 
pressly demanded that it should be 
noticed and proved conclusively that 
a custom exists. 

There can be no doubt therefore 
that when we find an entry of this 
kind, as we do find in the present 
oase, we start with a very strong 
presumption in favour of the exist¬ 
ence of custom. 

But we do not understand he 
* W U Bench decision to lay down that, 
such an entry is conclusive proof) 
and is binding on the Civil Court. 
It will be noted that in the oase 
whioh was before the Full Benoh the 
only evidenoe to be considered was 
a wajib-uLarz of 1866 and an extract 
from the reoord of rights of the 
settlement of 1886-87. _•_* 

(1) [1902] 25 All. 90-(1902) A.W.N 
207. (F. B.) 
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In the present case there is other 
evidence to he considered and it is 
principally on this other evidence 
that the Courts below have decided 
against the plaintiffs. Documents 
were produced before the lower Court 
to show that there was no record 
of custom in the. wajib-ul-arzes of 
1833 and 1860 and it was further 
proved to the satisfact:on o :the 
Court below that in both those years 
the village was in the possession 
of a single proprietor. 

We have further evidence in the 
shape of the statement of the pat- 
wari, which says chat there was no 
transfer of propeity in this village 
up till the year 1894 when a sale 
was effected in favour of Ram Su- 
bhag who was the father of the first 
plaintiff Sarju Mahto. The next 
transfer which took place was in or 
about the year 1901 when a second 
transfer was made in favour of the 
same Ram Subhag. 

In these circumstances we think 
it was competent for the Court be¬ 
low to say that there was evidence 
on the record which overturned the 
presumption founded upon the entry 
in the record of rights for the year 
1885. We cannot therefore interfere 
with the finding of the Court below 
on this point. 

There remains the question of con¬ 
tract. It has been laid down that 
where plaintiffs rely upon a con¬ 
tract in order to succeed in a suit 
for pro emption the contract ought 
to be pleaded, for in such a case it 
would be necessary for the plaintiff 
to show that the person through 
whom he claimed was one of the 
contracting parties. 

We think this objection, although a 
technical objection, is.one which ought 
to prevail. However we do not find 
it necessary to decide this question 
on any mere technicality. We 
have already adverted to the fact 
that the first plaintiff got a footing 
in the village for the first time in 
the year 18*4, that i«, some 7 or 8 
years after the settlement had been 

made. ... 

If it be the fact, and it does appear 
to be the fact, that these plaintiffs 
first got a footing in the village by 
purchase, some 7 or 8 years after 
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the settlement was made, we do not 
think that they are entitled to en¬ 
force a contract which was entered 
into at the time of the settlement 
assuming that the record in the 
wajib-u -arz is a record of contrajt. 
These people were no parties to the 
contract and we do not think they 
ought to be allowed to enforce it. 

We have come to the conclusion 
therefore that this appeal ought to 
be allowed and we allow it accord¬ 
ingly. We set aside the decree of the 
Court below and restore the decree 
of the Court of first instance. The d»- 
fendants appellants are entitled to 
their costs both here and in the lower 
appellate Court. The costs in this 
Court will include fe>3 o-. the higher 
scale. 

Appeal allowed. 
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BaNNEKJI AG. C. J. AND RYVES J. 

Mohan and others— Plaintiffs — Ap¬ 
pellants. 

v. 

Bishambhar Saliai and another— De¬ 
fendants—Respondents. 

A. S. No. 93 of 1922, Decided on 
23rd July 1923. 

Lim. Act Art. 32—D>ei not apply to suit 
for removal of increase of burden on servient 
tenement due to resting more beams on wall. 

Where plaintiff's complaint was that by 
placing heavier and more beams for 
supporting a masonry roof on a wall instead of 
the lighter beams which previously supported 
the thatched roof and which had rested on 
the wall, the burden of an existing servitude 
had been increased. Held : that Art. 32 did not 
apply to the oase, (P. 451 ft 11 

M. C Vaish—foT Appellants. 

Ml ha I Chand— for Respondents. 

Judgment.—The question which 
arises in '.his appeal is whether the 
claim of t 1 e plaintiffs is barred by 
article 32, schedule I, of the Limita¬ 
tion Act. The facts are these. Bet¬ 
ween the houses of the parties lies a 
wall which in previous litigation bet 
ween them was declared to be the 
property of the plaintiffs. The de¬ 
fendants have placed some beams on 
that wall and a masonry roof. The 
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plaintiffs’ suit was instituted for the 
removal of the beams in so far as they 
rested on the plaintiffs’ wall. The 
defendants claimed a right of support 
for the beams of their roof. The lower 
appellate Court, without finding 
whether the defendants had a thatched 
roof resting on the plaintiffs’ wall, 
held that as the defendants had placed 
a much heavier burden on the wall 
than had existed before, the plaintiffs 
were entitled to have that burden 
removed, and decreed the claim. An 
appeal was preferred to this Court 
and for the first time in this Court it 
was contended that the claim was 
barred by article 32. This plea pre¬ 
vailed before a learned Judge of this 
Court and he held that the said article 
applied, and as the construction com¬ 
plained of had admittedly been made 
more than two years prior to the 
institution of the suit he dismissed the 
claim. Tht> plaintiffs have preferred 
this appeal. The question is by no 
means free from ditfi julty ; but after 
considering the matter wo are of opi¬ 
nion that article 32 is not applicable 
to the present case. That article runs 
as follows:—“Against one who having 
a right to use property for specific 
purposes perverts it to other pur¬ 


poses. 

It is admitted that the purposes for 
which the defendants could use the 
wall was the support which the wall 
ceuld afford to their beam*. We do 
not think that they have used the 


wall for a different purpose The only 
purpose for which they could use the 
wall was that of placing beams on it. 
They have carried out the same pur¬ 
pose but in a different way, that is to 
say, according to the finding of the 
Court balow they have placed upon 
the wall heavier an 1 more numerous 
beain9 than had existed before and 
instead of putting a thatched roof 
they have placed a masonry r^of. 
The real purpose however is that of 
support for the beams upon whioh the 
roof now rests. Therefore it cannot 
. said that there has betm a perver¬ 
sion of the purpose for which the 
defendants had a right to use the wall. 

..i ? 32 oaQnofc apply to a case of 
was Kind. Ajjomnaon instanoe of the 

th ° artioi ° “ fchat » 
tenant who haying a jight to cultivate 
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land digs a tank in it or builds a house 
on it. Our attention has been drawn 
to the ruling in Juddu Ram v. Kan- 
haiya Ram (1), in which a learned 
Judge of this Court held that article 
32 had no application to a matter like 
this. That was a case which was 
much stronger than the case before 
us. We are unable to agree with the 
view which the learned Judge who 
decided this case has taken on the 
point. In our judgment the article in 
question does not bar the present suit. 
There was no other question to be 
considered in the appeal. We there* 
fore allow the appeal, set aside the 
decree of the learned Judge of this 
Court and restore that of the lower 
appellate Court. The appellants will 
have their costs of both the hearings 
in this Court. We allow the defend¬ 
ants two months’ time from this date 
for the removal of such portions of 
the beams in dispute as rest on the 
plaintiffs’ wall. 

Appeal allowed. 

(I) [L916] 33 I.C. 90. ~ 
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Walsh, J. 

Darbari Smjli —Applicant. 


Emperor —Opposite Party. 

Cr. Ref. No. 342 of 1921, Daoided on 
27th June 1923 by Sess. J. Azamgarh. 

4c Cr. P.C.S, UO~Private knowledge oj Magis. 
trate is not substantive evidence but is check or 
test to weigh evi ience. 

Private knowledge of a Magistrate is not in 
itself substantive evidence whioh may be used 
agiiost the aoousei. but it is a form of oheok 
which tho trial Court may legitimately use in 
order to t»t the nature of the evidence 
with whioh it has to deal, and to negative, 
for example, a suggestion that the polioe in- 
vestigation hai been unfair. A finding for 
example that “ inquiries about the aooused 
satisfy me that he is a bad <n ash," would be 
objeotionable, but ** the result of my inquiries 
m the neighbourhood, so far as they appear 
in the oase of this aooused tend to show that 
the oaae against him has not been got up with- 
reason,” would be quite legitimate 
1933 All. 596 Expl. (P. 453 , §'1?[ 

Piari Lai Barter ji —for Applicant. 
The Crown was not represented. 
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Order of Reference. 

“ The applicaat Darbari Singh has 
made this application to revise the 
order of the learned District Magis¬ 
trate, dated the 21st March 1923, 
confirming the order of the Sub-Divi¬ 
sional Magistrate of Mohammada- 
bad binding him down to be of good 
behaviour by the order dated the 4th 
of February 1923. It appears that 
the applicant was reported against by 
the station officer of Cirayakot as a 
bad character who was habitually 
given to theft, that he was the leader 
of a gang of house-breakers and was 
dangerous. The applicant was ac¬ 
cordingly called upon to furnish secu¬ 
rity. It is argued that the applicant 
should not have been bound down. 
From a perusal of the judgment of 
the learned District Magistrate I find 
that he took three points into consi¬ 
deration in dismissing the appeal pre¬ 
ferred to him. The first is that the 
evidence of good and bad character 
was fairly evenly balanced on both 
sides ; the second is that the Sub-Divi¬ 
sional Magistrate made a private 
inquiry which in his opinion was pro¬ 
per and conclusive and the third is 
that the applicant has been a history- 
sheeter since 1906. 

As regards the first point it is not 
necessary for me to enter into the 
evidence, for the learned District 
Magistrate himself admits that the 
evidence of good and bad character 
is fairly evenly balanced. 

As laid down in Emperor v. Angnu 
Singh (1) this circumstance should be 
a point in favour of the applicant. 

It may be true that the Sub-Divi¬ 
sional Magistrate can obtain some 
information about the bad characters 
living in his sub-division, but the 
que-tion is whether the knowledge 
derived from such private information 
is legal evidence. The applicant had 
no source of information about the 
men who were the private informers 
of the Sub-Divisional Magistrate and 
it would be illegal and positively dan¬ 
gerous if the Sub-Divisional Magis¬ 
trate is permitted to base his judg¬ 
ment on such knowledge derived from 

(1) 1923 All. 35-45 All. 109-20 
A. L. J. 881—24 Cr. L. J. 257—71 
I. C. 865. 


private information. This has been 
laid down by the Hon’ble Mr. Justice 
Walsh in an unreported judgment on 
a reference from this Court, No. 158 
of 1923, dated the 2nd May 1923 
(21 A. L. J., 513). 

The third point dealt with by the 
learned District Magistrate is that 
the applicant has been a history- 
sheeter since .1906. The only evi¬ 
dence on this point is that of the sub- 
inspector who said that the name of 
the man was down since 1906, 
No document was produced to prove 
this and the secondary evidence of the 
Sub-Inspector was under the law inad¬ 
missible. Besides, I do not think that 
the mere fact that the police thought 
of putting down a man's name in the 
history-sheet every year since 1906 
should ispo facto show that the man 
was really a bad character. It is not 
shown that the applicant had ever 
been charged or convicted of any of¬ 
fence within these last 17 years and 
yet it is attempted to show that he 
is a bad character, a thief and a dan¬ 


gerous man. 

It has not been shown that the 
applicant has to live on theft or 
other bad means of livelihood for his 


support. 

Under the circumstances I recom¬ 
mend that the order of the Sub-Divi¬ 
sional Magistrate binding down the 
applicant, and the order of the learn¬ 
ed District Magistrate confirming the 
3aid order, may be set aside. The 
usual explanation (if any be given) 
be asked for before the record is sub¬ 
mitted to the Hon’ble High Court. 

Walsh, J.—On the whole I am un¬ 
able to accept this recommendation. 
The matter has been very fully ar¬ 
gued, and I agree that the Sessions 
Judge had ground for referring the 
matter, but the explanation of the 
District Magistrate throws an en¬ 
tirely different light on at least two 
points, if not all of them. Further 
the case is clearly different one 
from that which has been rtfer- 
red to, decided by myself, namely the 
:ase of Ashiq Ali v. Emperor (2), and 
the report shows the danger of re¬ 
porting cases which are really only 
decisions on particular findi ngs. 

(2 ’1923 All. 596-21 A. L. J.513- 
L.R. 4 A. (Cr.) 126-73 I. G.-337. 
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Dealing first with the general ob¬ 
servations contained in my previous 
judgment, although it is clear from 
the report that I was prepared to in¬ 
terfere on the single ground that the 
Magistrate had made private inqui¬ 
ries, it is equally clear to mysel p from 
the language which I used, that al¬ 
though the report in the Allahabad 
Law Journal, as is so often the case, 
fails to state the facts and does not 
give the judgment of the Magistrate 
which I was considering, the Magis¬ 
trate in that case had made inquiries 
about the particular individuals who 
were subsequently brought before him 
before the trial, and had allowed the 
actual information against such in¬ 
dividuals to influence his decision. I 
agree with the general observations 
of the District Magistrate on this 
question of making inquiries, and, al¬ 
though it is dangerous at all times to 
generalize, and people are much too 
apt in this Court to seize upon the 
slightest dictum as laying down some 
new rule of law, I compare the use 
which a Magistrate is bound to make, 
if he is conscientious, of knowledge 
whioh is ilready in his possession 
when he hears a case, with the exa¬ 
mination of the police diary in a cri- 
■minal charge. That is to say, it is 
not in itself substantiv.e evidence 
whioh may be used against the ac- 
oused, but it is a form of check which 
the trial Court may legitimately use 
in ordvr to test the nature of the evi¬ 
dence with which it has to deal, and 
to negative, for example, a suggestion 
that the police investigation has been 
un fair. That is to say, a finding that 

inquiries about the accused satisfy 
me that he is a badmash," would be ob- 
eotionable, but “ the result of my 
(inquiries in the neighbourhood, so far 
las they appear in the case of this ac- 
joused, tend to show shat the case 
(against him has not been got up with- 
.Jout reason," would be quite legiti¬ 
mate. , 

, regards the first point dealt with 
oy the Learned Sessions Judge and the 
Magistrate, all that the Magistrate 
flid in dismissing the appeal was 
to say that the evidenoe was 
i fi venly balanced, whioh refer¬ 
red to quantum, and a perusal of the 
judgment of the Magistrate who tried 


the case shows that he believed the 
prosecution evidence, and that the 
prosecution evidence was in faot 
stronger than the defence, and was 
called from the district or rather the 
village of the accused. In the case 
which has been cited, the prosecution 
evidence was vague, hearsay and 
unsubstantial, and none of it came 
from the village of the accused. 

Thirdly, I think the Sessions Judge 
has really misunderstood the point 
about the history-sheet. It was not 
a question of the man being a history- 
sheeter only. It was definitely pro¬ 
ved that he had been under surveil¬ 
lance. and the observation of the 
District Magistrate that there had re¬ 
cently been a large reduction in the 
history-sheets and that in the last 
cold whether tour at least 60 were 
closed after consultation, and this 
one was not, is at any rate evidence 
that a new chapter in relation to this 
man’s reputation opened at that time 
unfavourably for him. After all, the 
bailmashi section is a section of repu¬ 
tation and not of actual crime, and 
that is one reason why it is so unpo¬ 
pular I am not disposed to encou¬ 
rage these references or revision ap¬ 
plications, because so long as cases 
proceed regularly and fairly, the Ma¬ 
gistrate is the best tribunal, in fact 
the only tribunal, who can satisfacto¬ 
rily decide them. I therefore decline 
to interfere and direct that the record 
be returned to the Sessions Judge. 

Revision rejected• 
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Stuart and Kanhaiya Lal, JJ, 

Ghanram Rai and another —Appli¬ 
cants. 

v 

King Emperor —Opposite Party. 

Cr. Rev. No. 495 of 192 *, Deoided 
on 28th November 1923, against 
the order of the S. J., Ghazipur, 
D/-18th July 1923. 

♦ Criminal P. C„ S . 476—Court passing 
order under, must apply its own mind to the 
merits of the case. 

It is absolutely essential to the validity of 
an order under 8. 478 that the Court whioh 
passes the order should apply its mind to tbs 
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matter upon its merits. Merely a:ting on 
the remarks of the appellate Court is not 
enough. [P 454 C 2] 

E. A. Howard —for Applicants. 

The Asst. Govt. Advocate —for the 
Crown. 

Stuart, J.— A certain Jado Rai was 
tried by the Sessions Judge of the 
Ghazipur district of an offence under 
Ss. 467 and 471 of the Indian Penal 
Code. He was convicted. He ap¬ 
pealed to the High Court. He had 
called in his defence four witnesses 
whom the learned Sessions Judge 
disbelieved. When the appeal was 
heard in the High Court the learned 
Judge who decided it agreed with the 
Sessions Judge that the defence evi¬ 
dence was untrustworthy. He went 
further and considered it deliberately 
false. He took a grave view of the 
action of the witnesses and finally 
passed the order :— 

“I direct that the record be return¬ 
ed to the Sessions Judge with a 
direction to him to take action under 
S 476 of the Criminal Procedure Code 
and to sent these men to the nearest 
Magistrate to be charged with 
perjury.” 

Under the provisions of S. 416 of 
Criminal Procedure Code the learned 
Judge of this Court could hare taken 
action himself and directed the pro¬ 
secution of these four persons and 
then sent the case for inquiry and 
trial to a Magistrate of the first 
class in Allahabad. He did not take 
this action and we can only under¬ 
stand his order to mean that he 
brought to the notice of the Sessions 
Judge the circumstance tlat in his 
opinion there wascau^efor inquiry 
under S. 476 and suggested that the 
Sessions Judge who had actually 
heard those witnesses should him¬ 
self proceed against them. But this 
order of course necessarily contained 
the implied conditions that the Ses¬ 
sions Judge should apply his mind to 
the matter and should himself take 
the initiative of o.-dering the pro¬ 
secution. If the learned Sessions 
Judge on receint of this record had 
applied his mind again to the matter 
and ordered a prosecution on his osn 
initiative there would be no cause 
for interference. But it is clear from 


the order that he did not apply hi 8 
mind to the matter and considered 
that he had to obey an order of the 
High Court and prosecute without 
expressing any opinion as to whe¬ 
ther he considered a prosecution jus¬ 
tified. He refers to the statements 
to which the High Court takes 
exception and the following words 
show his attitude clearly. “The ac¬ 
cused want to be let off but as Mr. 
Justice Walsh has ordered me to 
prosecute them I cannot help them. 
I therefore order the prosecution." 
The order of prosecution cannot be 
supported. It is absolutely essential! 
to the validity of an order under 
S. 476 that the Court which passes 
the order should apply its mind to 
the matter upon its merits and this 
essential condition is wanting here. 
We accordingly set aside the order! 
of prosecution. 

Order set aside. 
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STUART, J, 

Badlu Shah ami others —Appellants 

v 

Emperor —Opposite Par;y. 

Cr. A. No. 727 of 1923, Decided on 
the 20th November 1923, from the 
order of the S. J. Budaun. 

Penal Code, Ss. 366 and 368—Offences in th e 
two sections are not eame,— Cr. P. C. S. 181 (<) 

It is doubtful whether it it possible to,read 
into the words “the offence ol kidnapping 
or abduction” the words “wrongfully con¬ 
cealing or keeping in confinement a kidnap¬ 
ped person ’, and although the punishment 
under S. 868 is the same as that under S. 366 
the offences are not the same. [P 455 C lj 

Sankar Sarin —for the Crown. 

Stuart, J.—This appeal has pre¬ 
sented considerable difficulty owing 
to the fact that the Sessions Judge did 
not apply his mind to the question 
whether he had jurisdiction in res¬ 
pect of certain persons who were 
tried by him and owing to his having 
not considered with oare the evidence 
in certain instances. The following 
facts are clear. Mt. Dulari a girl of 
under sixteen years of age was kid¬ 
napped from the lawful guardianship 
in the village at Rumasu in the 
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Budaun district by two men Dungar 
and Badlu Shah. These men took 
her by train to Kasganj, Etah district, 
where they met two otheT men called 
Hari Singh and Ahsan, and the four 
men took the girl to Karnal district 
in the Punjab to the house of a 
woman called Dallu. The Sessions 
Judge convicted Dungar of an offence 
under S. 366 on his plea of guilty. 
He convicted Badlu Shah of an 
fence under the same section. He 
convicted Badlu Shah, Hari Singh, 
Ahsan, Mfc. Dallu and Ghafur of an 
offence under S. 368 of the Indian 
Penal Code. He did not consider the 
point that whereas Dungar’s and 
Badlu Shah’s offence had clearly been 
committed in the Budaun district 
within his jurisdiction, the offence of 
Hari Singh and Ahsan was commit¬ 
ted in the Etab district over which he 
ordinarily had no jurisdiction and the 
offence of Musammat Dallu and 
Ghafur in the Punjab where neither 
he nor the High Court of this Pro¬ 
vince had any jurisdiction. I am not 
clear as to whether he had in his 
mind the provisions of S. ldl (4) of 
the Criminal Procedure Code of 1898. 
He makes no reference to it. It is 
doubtful and more than doubtful 
whether it is possible to read into the 
words “the offenoe of kidnapping or 
|abduction" the words “ wrongfully 
concealing or keeping in confinement 
a kidnapped person”, and although 
the punishment under S. 368 is the 
Isame as that under S. 366 the offences 
are not the same. If the procedure 
had been strict and exact Dungar and 
Badlu Shah would have been tried in 
Budaun, Etah or Karnal, Hari oingh 
and Ahsan would ordinarily have 
been tried in Etah and Ghafur and 
Mt. Dallu would have beon tried in 
Karnal. S. 531 however operates 
oleaTly in support of the oonviotions 
of Hari Singh and Ahsan if the error 
has not occasioned the failure of 
justice. Iam satisfied upon the evi¬ 
dence that Dungar who has not ap¬ 
pealed and Badlu Shah kidnapped the 
girl and that BCari Singh and Ahsan 
knowing that she had been kidnapped 
were privy to restraining her move¬ 
ments while she was in Kasganj. I 
do not consider that the error of try¬ 
ing Hari Singh and Ahsan ia Budaun 
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has occasioned a failure of justice as 
against them. I dr not find the sen¬ 
tences excessive and I dismiss the ap¬ 
peals of Badlu Shah, Hari Singh and 
Ahsan. I need not go into the ques¬ 
tion as to whether the provisions ot 
S. 531 or of 181 (4) could be utilised 
to support the conviction of Ghatur 
and Mt. Dallu for, I find the evidence 
absolutely insufficient to justify the 
oonviction of either, apart from the 
irregularity of the trial- I therefore 
allow the appeals of Ghafur and Mt, 
Dallu, set aside their conviotion and 
sentences and direct that they be at 
once released from custody. 

Conviction quashed. 
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Stuart, J. 

Kishun Singh —Appellant. 

v 

Opposite Party. 

Cr. A. No. 791 of 1923, Decided on 
the 29th November 1923, from an 
order of the S. J., Kumaun, D/-15th 
July 1923. 

Whipping Act (IVof 1909) S. 5—Whipping 
is in lieu of any other punishment . 

If the sentence of Whipping is passed, no 
other sentence can be passei, for, the whip¬ 
ping is considered to be in lieu of either a 
single punishment or a oombined punishment. 
16 Bom. 357 Appr. IP 155 C 2 & P 456 C 1) 

M L. Banerji and U. S. Bajpai —for 
Appellant. 

M. Waliu'luh —for the Crown. 

Stuart, J. — After examining the 
evidenoe l am of opinion that the 
oonviction oannot ba interfered with, 
but the sentenc* as passed by the 
Sessions Judge cannot stand. The 
appellant who is a boy of 12 was 
convioted under 8. 436 of the Indian 
Penal Code for having committed 
misohief by setting fire to a oow-shed 
in the hills and was sentenoed under 
the provisions of S. 5 (Yot IV of 
1909) to 15 stripes and also to a fine. 
Under S. 5 he could be punished with 
whipping in lieu of any other punish¬ 
ment to whioh “he may for such air 
offenoe be liable”. If the sentenoe of 
whipping is passed no other sentenoe 
oan be passed for the whipping is 
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considered to be in lieu of either a 
single punishment or a combined 
punishment. This is cleai from the 
words of the section itself. A similar 
point arose in a Bombay case Queen 
Empress v. Dagadu (1). It arose 
under the old Act XL of 1860. The 
words of the head-note with some 
slight alteration will apply to the 
present case. When an accused 
person is “ sentenced to whipping 
under S. 5 Act IV of 1909 the punish¬ 
ment of fine or imprisonment or both 
cannot be legally inflicted under the 
Indian Penal Code in addition to the 
whipping." The sentance of whip¬ 
ping can stand a lot e;the sentence of 
fine only if imprisonment is added to 
it. As far as I am instructed the boy 
is at present in custody in default of 
payment of the fine. The sentence of 
whipping has not yet been inflicted 
upon him. It is.clear that the Judge 
intended the set tence of whipping to 
be thf main sentence. The boy has 
thus been, as far as I can see, already 
for over four months in jail in default 
of payment of a fine which could not 
be exacted from him. I must make 
allowance for that fact. I therefore 
alter the sentence into one of one 
day’s simple imprisonment and as 
that sentence has already been served 
I direct that the appellant be re¬ 
leased from custody. 

Sentence reduced. 


(1) [1892] 16 Bom. 357. 
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Lindsay and Sulaiman. JJ. 

Bholai Pan ley —Defendant—Appel¬ 
lant. 

v. 

Khiali Pandey and others —Plain¬ 
tiffs—B espondents. 

S.A. No. 1786 of 1921,Decided on 8th 
June 1923, from the decree of the 
District Judge of Gorakhpur. 

Pre-emption — hissedar karibi —Meaning 
depends upon context. 

The expression hissedar karibi by itself is 
ambiguous and may apply either to 
a oo-sbarer who is nearer in space or a oo- 
iharer who is nearer in blood relationship. 


The particular meaning to be given to it 
depends upon context. [p. 457 > c. ij 

Haribans Sahai—for Appellant. 

Lakshmi Narayan Tewari —for 
Respondents. 

Sulaiman, J.—This is a defendant 
vendee’s appeal arising out of a suit 
for pre-emption. The plaintiffs alleg¬ 
ed that there was custom of pre¬ 
emption in the nahal in which the 
shares sold were situated and accord¬ 
ing to it they had a preference 
against the defendant, who also was 
a co-sharer in the same mahal. The 
defendant denied the existence of the 
custom and also denied that the plain¬ 
tiffs had any preference over him. 

The Court of first instance found 
that the plaintiffs and the vendor 
were co-sharers in one and the same 
patti but that the defendant vendee 
was a co-sharer in another patti 
though situated in the same thok. It 
held that there was a custom of pre¬ 
emption in the village, and was of 
opinion that the plaintiffs being 
nearer in space had a preferential 
right over the defendant. That 
decree was affirmed by the lower ap¬ 
pellate Court- The lower appellate 
Court, however, confused the mean¬ 
ing of thok with a “revenue-paying 
unit” as it calls it. It thought that 
the plaintiffs and the vendor were co¬ 
sharers in one and the same thok and 
the vendee was co-sharer in a differ¬ 
ent thok. This view obviously was 
incorrect We have examined the 
khewat as well as the statement of 
the patwari on which the Court be¬ 
low relies and we have no doubt, 
whatsoerar, that all the three per¬ 
sons are co-sharers in one and the 
same thok though the plaintiffs and 
the vendor are also co-sharers in a 
sub-division of that thok. 

There can be no doubt that the 
custom of pre-emption exist* in this 
village. We have the waji-bul-arzes 
of the years 1833 and 1860 both of 
which recite the existence of such a 
custom In addition to these the 
plaintiffs produced a judgment dated 
the 15th May 4914, in which a 
custom of pre-emtion was upheld. 
There is no contradiction in the 
terms of the wajib-bul-arzes of 1833 
and 1860, the latter being a fuller one 
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and there is absolutely nothing else 

(orebut the presumption. 

The learned Vakil for the appel¬ 
lant refers to certain matters m 
clause (5) of the waji-bul-arz of 186U 
but those matters are not such as 
cannot possibly be records of custom. 
Under these circumstances we think 
the view taken by the Courts below 
that a custom of pre-emption exists in 
this mahal is correct. 

Now remains the question whether 
the plaintiffs have preference over the 
defendant. Admittedly the defendant 
is a co-sharer in the same mahal. 
The plaintiffs had to produce unam¬ 
biguous evidence to prove that under 
a custom which prevails in this 
mahal they, being co-sharers nearer 
in space, had preference over the 
defendant who is also a co-sharer in 
the same thok. In order to prove 
such a special custom they, relied on 
the waji-bul-arzes of 1833 and 1860 
and a judgment of the year 1914. As 
to the judgment of the year 1914 we 
oan dispose of it at once. In that 
case the ptaintiff claimant happened 
to be both a blood relation of the 
vendor as well as a co-sharer in a 
smaller sub-division. The Court ac- 


text of the waji-bul-arz makes it quite 
clear that it has the one meaning and 
not the other then the plaintiffs 
would succeed. In the present case, 
however, we are unable to say that 
the expression hissedar karibi in the 
wajib-ul-arz necessarily means a co¬ 
sharer nearer in space and not nearer 
in blood relationship. The only 
evidence on which the plaintiffs roly 
is this ambiguous entry in the wajib- 
ul-arz of 1860 which in our opinion is 
not sufficient to establish the custom 
on which the plaintiffs came into 
Court, viz., that a co-sharer in a patti 
has preference over a co-sharer in 
the same thok. In this view of the 
matter this appeal must be allowed 
with costs including in this Court 
fees on the higher scale. 

Appeal allowed. 

1924 ALLAHABAD 457 

Walsh and Kanhaiya Lal, JJ. 

Parbhu Lal and others —Defendants 
Applicants. 

v. 

Firm Sheo Dial Mai Ram Saran 

T)n o — PlainH ff-TO* X nnllAftrit 


cordingly held that in either view of 
the case, namely, whether the word 
hiss(dar karibi used in the wajib-ul- 
arz referred to a co sharer nearer in 
space or to a co-sharer nearer in 
blood relationship he had a prefer¬ 
ential right. That judgment, there¬ 
fore is absolutely inconclusive. 

According to the wajib-ul-arz of 
1860 the right of pre-emption was 


Rev. No. 20 of 1923, Decided on 
29th May 1923, from ths order 
of the Subordinate Judge, Meerut. 

Civil P. Code Sch. II Para 1—Acceptance of 
«ubmis$ion by conduct »'•■» enough. 

Where a reference was not signed by one 
of the partieB, but it was signed by hie son and 
verified by his pleader and he himself appeared 
before the arbitrator. 

Field, that the award was valid. (P 457. C 8] 


given. 

(1) to hisseder Karibi (near co- 
sharers) 

(2) to dusre hissedaran thok (other 
co-sharers in the thok) 

(3) to hissedar dusre thok (co-sha¬ 
rers of other thoks). 

In order to succeed the plaintiffs 
must show that the expression 
hissedar karibi necessarily means a 
co-sharer who is nearer in space with 
the vendor. -It has been held in 
IvariouB cases that, the word hissedar 
KariW by itself is an ambiguous ex¬ 
pression and may apply either to a 
loo-sharer who is nearer in spaoe or 
la co-sharer who is nearer in blood 
(relationship. Of oourse, if the con- 


Gulzari Lal —for Applicants. 

K. C. Mital —for Non-Applicants. 

Walsh, J. —The main objection to 
the award here is that the reference 
was not signed by one of the parties, 
but it was signed by his son and 
verified by his pleader and ha himself 
appeared before the arbitrator there¬ 
by ratifying the conduct of his 
pleader. The judgment complained 
of is really an admirable one and 
oannot be improved upon, and this 
application must be dismissed with 
costs including fees on the higher 
soale. 

Application dismissed. 
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Banerji, ag. C. J. and Ryves, J. 
Sidhart Bam — Plaintiff—Appellant 

Y. 

Dr. Gargi Din — Defendant — Res” 
pondent. 

L. P.A. No. 7 4 1922, Decided on 13th 

July 1923, from a decree of Gokul 
Prasad. 

Limitation Act. S. 19—Acknowledgment of 
mortgagee right is sufficient proof of subsisting 
mortgage. 

In 1908, G the mortgagee, his brother and 
his son executed a sale-deed in favour of the 
defendant, of mortgagee rights in a grove. In 
that sale-deed they stated that they were mort¬ 
gagees of the grove of K and they purported 
to sell their rights as mortgagees to the defen¬ 
dant. 

Held ; that t: e very fact of G selling 
his mortgagee rights was an express ack' ow- 
ledgnient of the existence of a subsisting mort¬ 
gage and of subsisting rights which he was 
competent to sell and the very fact of defendant 
purchasing those rights was an acceptance on 
his behalf of an existing mortgage, a mortgage 
which was in force as a subsisting mortgage on 
the date of the sale to him, and therefore he 
cannot set up any defence inconsistent with 
mortgagee rights. IP. 458, C. 2 & P- 459, C. 1J 

S. P. Sinha and U. S. Bajpai —for 
Appellant. 

M. L. Agarwala— for Respondent. 

Banerji, Ag. C J.-This appeal arises 
out of a suit for the redemption of a 
mortgage. The mortgage is said to 
hare been made by one Sahai in favour 
of Gaya Prasad and in the plaint it 
was stated that the mortgage had 
been made some time in 1870. Sahai's 
9 on was Kunji and the plaintiiT claims 
to be the heir of Kunji. On the 28th 
of March 1908, Gaya Prasad, his 
brother and his son executed a sale- 
deed in favour of the defendant, Dr. 
Gargidin, of mortgagee rights in 
the grove now in dispute In that 
sale-deed they stated that they were 
mortgagees of the grove of Kunji who 
was, as we have sail above, the son 
of Sahai and they purported to sell 
their rights as mortgagees to the de¬ 
fendant Gargidin for Rs. 125. They 
stated in the sale-deed that they were 
in possession as mortgagees for a long 
time and that it was the mortgage 
under which they were in possession 


which they were transferring to Gar¬ 
gidin. The plaintiff in his plaint no 
doubt gave some particulars of the 
mortgage but in the fourth paragraph 
of his plaint he stated that the mort¬ 
gage which he was seeking to redeem 
was the mortgage which the defend¬ 
ant Gargidin had purchased from 
Gaya Prasad in 1908, so that there can 
be no doubt that the mortgage which 
the plaintiff sought to redeem was the 
particular mortgage the rights in 
which were sold to the defendant 
Gargidin by Gaya Prasad, his brother 
and his son. Gargidin denied the 
mortgage set up by the plaintiff and 
denied every one of the allegations of 
the plaintiff He even denied that the 
plaintiff was the representative of 
Sahai but it appears that he helped 
the plaintiff in getting his name en¬ 
tered in the revenue papers as the 
legal representative of Kunji, the son 
of Sahai. The Court of first instance 
decreed the claim but that decree was 
set aside by the lower appellate Court 
by a judgment which we cannot but 
regard as perverse. The learned Sub¬ 
ordinate Judge who decided the case 
in the appellate Court did not 
give due effect to the allega¬ 
tions in the plaint. He was under 
the impression that the plaintiff sought 
to redeem a particular mortgage and 
that it was not the very mortgage 
which the defender, t had purchased 
and he proceeded to find whether the 
particular mortgage which the plain¬ 
tiff set up was established. He, in our 
opinion, misconceived the nature of 
the plaint. The plaintiff by this suit 
sought to redeem the mortgage w lich 
the defendant Gargidin had acquired 
by virtue of the sale-deed executed in 
his favour on the 28th March 1908, 
and for which he paid Rs 125. That 
mortgage was set forth in the sale- 
deed and that mortgage was accepted 
by the defendant. Therefore if the 
claim was not time-ba’-red it was a 
claim which the defendant Gargidin 
had no ground for resisting. The very 
fact of Gaya Prasad selling his mort 
gagee rights was an express 
lodgment of the existence of a su “ 91 . 
ing mortgage and of subsisting rig 
which he was competent to sell a 
the very fact of Gargidin purchasing 
those rights was an acceptance on 
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Lambardar—Can grant lease of Zamindari 
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behalf of an existing mortgage, a 
mortgage which was in force, as a 
subsisting mortgage on the date of the 
tale to him. He was not purchasing 
such property which was on the date 
of sale not in existence. Therefore the 
Te ry fact of the execution of the sale- 
deed by Gaya Prasad and the accept¬ 
ance of a sale from him by Gargidin 
was an admission of a subsisting 
mortgage of the property now in dis¬ 
pute. This being the mortgage which 
the plaintiff sought to redeem the suit 
which was instituted by the plaintiff 
was clearly within time computing 
limitation from the date on which the 
subsisting mortgage was acknowledg¬ 
ed by the original mortgagee and by 
the purchaser from that mortgagee 
and was in substance accepted by the 
purchaser from that mortgagee. In 
this view the decision of the lower ap¬ 
pellate Court cannot be regarded as a 
decision that the mortgage sought to 
be redeemed had not been proved or 
did not exist. We think that we can¬ 
not regard the decision of the lower 
appellate Court as a decision upon a 
question of fact and in view of the 
circumstances to which we have refer¬ 
red, the judgment of the learned Judge 
was clearly erroneous. We are unable 
to agree with the view of the learned 
Judge of this Court that the finding of 
the lower appellate Court was finding 
of fact which was binding on him. In 
our opinion the suit was rightly 
decreed by the Court of first instance. 

We allow the appeal, set aside the 
decree of this Court and of the lower 
appellate Court and restore that of 
the Court of first instance with costs 
in all Courts. 

Appeal allowed . 


A lambardar has a right to give a lease of 
Zemmdari property having regard to a parti¬ 
cular season. 29 A. 554 Foil. [P. 460, C. I) 

Haribans Sakai —for Appellant. 

Kutnuda Prasad —for Respondents. 

Judgment.—This is a plaintiff’s ap¬ 
peal arising out of a suit for recovery 
of '‘ertain crops, or, in the alterna¬ 
tive, the value thereof. The plain¬ 
tiff’s allegation was that he had sown 
wheat, lahi and mustard in 4 bighas of 
alluvial land bearing No. 169, that the 
defendants Nos. 1 to 9, having collud¬ 
ed with the Patwari, the defendant 
No. 10, forcibly cut away the crops 
sown by the plaintiffs about the 20th 
of March 1921. The defendant No. 10 
is the Patwari of the village and was 
to receive one-tenth of the crops to be 
appropriated by defendant'- Nos. 1 to 

9. The plaintiff again sowed some 
wheat, etc. on another plot of 7 
bighas but the defendants Nos. 1 to 9 
in collusion with defendant No. 10 cut 
and removed the crops. The plaintiff, 
therefore, brings the suit for recovery 
of the grain removed by the defendants 
or Rs. 347 the value thereof. 

The defence of the defendants Nos. 
1 to 9 was that they had been plough¬ 
ing and sowing the field in question 
as it emerged from the river every 
year,and had always been reaping the 
orops, that in the year in dispute they 
ploughed and sowed it as usual under 
a lease of Bhadon Sambat 1977 given 
by Shah Qutubuddin, the lambardar 
and that the plaintiff had never sowed 
the field in question nor had he any 
right to the crops. They also onn 
tended that there was no collusion 
between them and the defendant No. 

10 . 
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Gokul Prasad, J. 

Hardial Plaintiff-—Appellant. 

v. 

Alam and others — Defendants ■ 
rtesponaents* 

N °- J? 3 of 1922, Decided c 
14th May 1923, from the deoree 

1921 J * JhaD8i D, ‘ 17th 8e Ptembe 


Defendant No. 10 denied any collu¬ 
sion with the other defendants and 
alleged that the defendants them- 
selv« 8 sowed the orops and reaped 
them. 

The First Court came to the conclu¬ 
sion that Qutubuddin, the lambardar, 
had authority to grant the aforesaid 
lease and the defendants Nos. 1 to 9 
did, as a matter of faot, cultivate the 
plot in dispute. It further found that 
the plaintiff had no right to institute 
suit and that the Patwari was not in 
collusion with the defendants. It did 
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not decide the question of the value of 
the crops alleged to have been remov¬ 
ed and on these findings dismissed the 
suit. 

The plaintiff went up in appeal. 
The learned Judge of the lower ap¬ 
pellate Court has rightly found that 
the pattn given by Qutubuddin was 
not for a period of more than a year 
and that the rent reserved could not 
be said to have been more than Rs. 
100 in value. Th e patta, therefore, did 
neither require stamp nor registration 
(see, in this connection, Schedule I, 
Art. 35, Exemption A, of the Stamp 
Act of 1899, also Government Order 
No.048/VH—I—34—1 dated the 3rd of 
December 1885 published in the N. W. 
P. Gazette of 1885, Part I. page 579). 
The lambamar has a right to give a 
lease of zemindari property having 
regard to the particular season [vide 
the case of Muhammad Kazim v. Mi¬ 
ll an Khan (1). In this case, having 
regard to the words of the vatta and 
specially to the fact that the land 
gained by alluvion was to be measur¬ 
ed later on. this patta could not refer 
to more than that particular year. 
|There was no certainty that the same 
land or the same quantity of land 
would emerge from the river the suc¬ 
ceeding year. This patta could not, 
therefore, be said to be one for more 
than one year nor could it be ' said 
that the rent reserved was more than 
Rs. 100. This patta by the lambanlar 
was, therefore, valid and the defend¬ 
ants were justified in cultivating the 
land. The lease was, therefore, ad¬ 
missible in evidence and required nei¬ 
ther a stamp-duty nor registration. 
These were the only grounds pressed 
in the appeal. Under these circum¬ 
stances, it is not necessary to consider 
the question whether a second appeal 
lies or not. The appeal, therefore, 
fails and is dismissed with costs. 

Appeal dismissed. 


(1) [1907] 29 All. 554—4 A.L.J. 538— 
(1907) A.W.N. 165. 
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Kanhaiya Lal, J. 

Mata Ghulam —Plaintiff—Appellant. 

v. 

Sheo Mangal and others — Defen¬ 
dants—Respondents. 

S. A. No. 349 of 1922, Decided on 
21st June 1923, from a decree of 
Small Cause Court Judge, Allahabad. 

Merger—Purchase of fractional share by 
tenant does not determine tenancy ; 

Where both the parties plffs. and defts. were 
admittedly co-sharers in the village by virtue 
of their purchase of certain fractional shares, 
but the plots in suit were held from before 
those purchases by the father of the defendants 
as a tenant from as far back as 30 years. 

Held: that the purchase by the defendant of 
a fractional share in the village did not term¬ 
inate their tenancy of the said plots, any more 
than the purchase of a fractional share by the 
plaintiff gave him a right to oust the defen¬ 
dants from that tenancy. P 460 C. 2] 

Kanhaiya Lal, J.—The question 
for consideration in this suit was 
whether the plaintiff was the pro¬ 
prietor of the plots in dispute. The 
defendants claimed to hold tbe same 
as occupancy tenants and alleged that 
the plaintiff was in cultivatory posses¬ 
sion thereof as a sub-tenant on their 
behalf. 

The Court below found that the 
plaintiff had failed to establish that 
he was the proprietor of the lands in 
suit. Both the parties are admittedly 
co-sharers in the village by virtute of 
their purchase of certain fractional 
shares but the plots, in suit were held 
from before those purchases by Dwar- 
ka, the father of the defendants as a 
tenant from as far baci as 30 years. 
The purchase by the defendants of a 
fractional share in the village did 
not terminate their tenancy of the 
said plots, in succession to Dwarka 
any more than the purchase of a 
fractional share by the plaintiff gave 
him a right to oust the defendants 
from that tenancy. They are oo- 
sharers in the village and the plaintiff 
may have a right to sue for partition 
in vhich the proprietary right to the 
soil of the plots in dispute may be 
alloted to one party or another; but 
the tenancy itself would not be affect¬ 
ed by that partition and would form 
a distinct entity by itself. 

Courts below were therefore, ngo* 
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in holding that the plaintiff did not 
occupy the disputed plots as proprie¬ 
tor notwithstanding his co-sharer- 
ship in village. The appeal fails and 
is dismissed with costs. 

Appeal dismissed. 
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Daniels, J. 


Joti Prasad —Applicant. 

v. 

Durga Prasad —Opposite Party. 


Cr. Rev. No. 343 of 1923, Decided 
on the 13th July 1923, against the 
order of the S. J., Mainpuri. 


Criminal P. C., S. 499—Procedings under 
S. 195—High Court will only interfere to 
prevent gross injustice. 

In a oaso under 3, 195, granting or revoking 
aanotion, where the matter has already been 
before two Courts, the High Court can only 
interfere, if at all, in the exercise of its revi- 
■ional jurisdiction under S- 439, and 
it will so interfere only in order to prevent a 
gross and palpable failure of justioe 41 All. 649. 
36 All. 403, Foil. [P 461 c 2J 

S. lV. Mookerjee —for Applicant. 

Kumuda Prasad — for Opposite 
Party. 


Judgment— This is an applicatio 
for revision of an order of th 
Sessions Judge of Mainpuri settin 
aside a sanction for the prosecutio 
of Durga Prasad for perjury. Durg 
Prasad was arrested in possession c 
a battery said to hare been stole) 

He was the servant of Chaudh 
Badan SiDgh, Honorary Magistrat 
tie had in his possession a lettc 
whioh he said he had written at th 
dictation of Badan Singh showin 
that he was being sent to return th 
battery to one Joti Prasad. Jo 
Prasad was put on his trial under 1 
w! J: ?' quitted, the tryin 
lettS Sp a n beiQ r> ° f opinion that th 

en lt f> Sad wasnot wr i 

and th*t \ d “S SiDg 

falsely in sa^Vth at it" 4 ™" 

that the l«H adan SiDgh him8elf SW01 
Co»rK M ^ a8 « enui ^ and th 
«*■**■* rejaofced an applies 
Singh? 1 b Ptoaeoution of Bada 


As this matter has already been 
before two Courts under S. 195, 
Criminal Procedure Code, this Court 
oan only interfere, if at all, in the 
exercise of its revisioDal jurisdiction 
under S. 439, Criminal Procedure 
Code. Sir George Knox in Chhoti v. 
Kacharu (1), held that no revision lay 
in such cases. Mr. Justice P ggott in 
Ahsan-Ullah Xhan v. Mansukh Ram 
(2), held that the Court could interfere 
but only in order to prevent a gross 
and palpable failure of justice. 
Whichever view is correct—and I 
incline to the view of Mr. Justice 
Piggott—this is not a case in which E 
shall be justified in disturbing the 
order of the Court below. The case 
against Durga Prasad stands on the 
same footing as that against Badan 
Singh. If Badan Singh’s evidence 
was true that of Durga Prasad was 
true also. The Court below was 
of opinion that the evidence was not 
sufficient to justify a prosecution and 
I decline to interfere with this order. 
I, therefore, dismiss the application. 

Application dismissed. 


(1) [1920] 42 All. 649—18 A. L. J. 758— 
21 Cr. L. J. 746—58 I. C. 250. 

(2) [1914] 36 All. 403-12 A.L.J. 511- 
15 Cr. L. J. 598-25 I. C. 350. 
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Mears, C. j. and Piggott, J. 

Bagesliar Rai— Defendant — Appel 
i&nt. 


v. 

Mt. Mahadei Plaintiff — Respond¬ 
ent. 

tp u' N ° - decided on 

26th February 1924, from the Judg- 

April 1922. St “ r ‘’ J " ^ 10th 

° n . e . ach other s survivor or survivors 
LhJSti' but • ° ne Prodding for a rule of 
Law'isbad *” der0gatl0n °f rute * °f Hindu 

? erf0 ? tly °P 0U to the membera of a 
faml y "ken partitioning oertain 
themselvee, to oome to an 
* hat ? n the death of any one” of 
them hia ahare ahould pasa to th< other or 
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others and that the right of inheritance 
should devolve on the last survivor after 
the death of all the others. What 
it is not competent for them to do is to lay 
down a rule of inheritance for the property 
in the hands of this last survivor, in deroga¬ 
tion of the ordinary rule of Hindu Law. 18 
W. R. 359 Ref. IP 463, C. 2. P. 464 C. 1) 

S. AT. for Appellant. 

U. S. Bajpai —for Respondent. 

Piggott, J.— In the suit out of 
which this appeal arises Mst. Maha- 
dei claimed certain property as the 
daughter of one Ram Din Rai, al¬ 
leged to have died as a separated 
Hindu. There were a number of de¬ 
fendants impleadel but the suit was 
contested only by one defendant viz : 
Bageshar Rai. He, we understand, 
was a half brother of Ram Din Rai, 
the two being the sons of oneJai 
Narain Rai, deceased, by different 
wives. In Bageshar Rai’s written 
statement certain defences were sec 
up which all the courts up to the 
present stage have found to have 
been false defences. Musimmat 
Mahadei was put to proof of the 
fact that she was the daughter of 
Ram Din Rai and the finding is that 
she has established this fact. It was 
also pleaded that Bageshar Rai was 
joint with Ram Din Rai at the time 
of the latter’s death. The finding in 
favour of the plaintiff on this point 
is no longer challenged. It so hap¬ 
pened, however, that as part of 
her evidence on the is.ua of joint¬ 
ness or separation, the plaintiff put 
in a certain written agreement of 
the 5th of March 19o2. We find 
that this agreement was of the 
nature of a family settlement between 
a number of persons, members of 
the same family, who having quar¬ 
relled amongst themselves aoout 
their rights in certain property de¬ 
sired to settle all disputes between 
them and to divide the property by 
partition amongst all of them Fnere 
were, if we may so express it, three 
groups of executants. One of these 
groups consisted ° Jai Jfarain Rai 
and his two sons, Ram Din Rai and 
Bageshar Rai. One effect of the 
agreement was to assign certain 
property separately to Ram Din Rai 
and to Bageshar Rai. It is the 
property separately' taken by Ram 


Din Rai under this agreement which 
is in issue in the present suit. There 
were three other clauses which have 
been set forth in the judgment now 
under appeal. When this document 
was put in evidence in the trial 
Court a new contention was founded 
upon it by the defendant Bageshar 
Rai. This is dealt with in the judg¬ 
ment of the trial Court, though the 
learned Subordinate Judge remarks 
that the contention was raised at a 
very late stage In effect this con¬ 
tention was that, by one of the 
clauses in this agreement of the 5th 
of March 1902, Bageshar Rai was 
entitled to succeed to the separate 
estate taken by Ram Din Rai unler 
the agreement itself, to the exclusion 
of the plaintiff Mst. Maha'fei. The 
trial Court having repelled this con¬ 
tention and decreed the plaintiff's 
suit, Bageshar Rai, in his memoran¬ 
dum of appeal to the District Judge, 
put this contention in the forefront 
of his pleading, though we regret 
to notice that he again raised the 
two defences which have been found 
to be false. The learned District 
Judge came to the conclusion that 
Bageshar Rai's plea ba«ed upon the 
deed of the 5th of March 1902 must 
prevail. It is evident that he ar¬ 
rived at this decision with some re¬ 
luctance. He says that the defendant 
Bageshar Rai had purposely endea¬ 
voured to keep back this deed of 
the 5th of March 1902 because it 
was decisive against him on the 
issue of jointness or separation. He 
marked his sense of the improper 
manner in which the suit had been 
defended by depriving Bageshar 
Rai of the costs in both Courts. 
At the -line ti ne ho felt compelled 
tu dismiss the plaintiff’s suit, hold¬ 
ing that so far as Ram .Din Rai was 
concerned his execution of the 
agreement of the 5th of March 1902 
amounted to a bequest in favour or 
Bageshar Rai of the property taken 
by himself under that deed, in the 
event of Bageshar Rai surviving 
him The plaintiff came to this 
Court in second appeal and a learn- 
ed Judge of this Court has allowed 
this appeal and has once more dec¬ 
reed the plaintiff’s suit. As we un¬ 
derstand the deoision before us, the 
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earne Judge of this Court holds 
hat, although the provisions of the 
deed of 5th March 1902 were 
correctly interpreted by the learned 
District Judge and would confer 
according to their tenor a right of 
inheritance up an Bageshar Rai in 
the property in suit to the exclu¬ 
sion of Mst. Mahadei, or any other 
dau?hter of Rain Din Rai, never¬ 
theless the agreement was inopera¬ 
tive as a testamentary disposition of 
property because it offended against 
the principles hid down in the 
Tagore case-vide Jotin-ra Mohum 
Tagore v. Sanen Ira Mohan Tagore (1), 
further affirmed an i applied by their 
Lordships of the Privy Council in a 
later case Puma Sctshi Bhattacharji 
v: Kalidhan Rai Chowdhunj (2) The 
appeal before us under the Letters 
Patent is by the defendants. There 
are "ne or two subsidiary matters 
which we rausi clear out of the 
way. We have taken note of the 
manner in which the defence based 
upon the agreement of the 5th of 
March 1902 was introduced in the 
t’ial Court. We agree with the 
learned District Judge that the con¬ 
duct of the suit by the defendant 
Bageshar Rai was reprehensible and 
that in any event the Court is bound 
to mark its sense of. the nature of 
his conduct when it Qomes to pass 
its order in the matter of costs. At 
the same time we are bound to take 
account of the defence based upon 
the agreement of ths 5th of March 
190^ and that defen je must prevail 
if it is well-founded in law, tha*. is 
to say, if the provisions of the 
agreement are not repugnant to 
some such principle of law as the 
learned Judge of this Court conceived 
to be applicable to the same. In 
the second pUce, it has been conten- 

it,llf h A tth l termS 0fthe ag-e^ent 
p 11 J® amount to a bequest by 

Rim DmR.i in favour of Bageshar 
(11 (18721 J.A Sup. 47-18 W.R 359 

»!£: e tv c7 2 Sathar - 693 - 

361—21 M.LJ. mg (p.C ) 


( 2 ) 


Rai, or by Bageshar Rai in favour 
of Ram Din Rai, whichever should 
be tha survivor. This contention 
turns in part upon the interpretation 
of the word “li-aulad”. used in :i 
certain paragraph of the agreement. 
The Hourts below, and also the learn¬ 
ed Judge of this Court, have held 
that in this particular context the 
expression la aulad can only mean 
without male issue”. We have been 
asked to reconsider chat decision, 
but in view of the cerms of the 
document as a whole it seems to us 
clearly correct. As regards the 
precise terms of the clause prescrib¬ 
ing the manner in which the pro¬ 
perty dealt with under this deed of 
agreement is to descend upon the 
death of the several executants, we 
are not bound to consider anything 
more than the application of those 
terms to the particular group of 
executants consisting of Jai Narain 
Rai and his two sons. So consider¬ 
ing it, ^e have no doubt whatever 
that each of these three executants 
did agree, and intended to agree, 
that whichever of them died first the 
property taken by him under the 
deed should devolve in equal 
shares upon the other two, and that 
the last survivor of the three should 
inherit whatever was left in the hands 
of his father or brother, as the case 
might be. This being our interpre¬ 
tation of tha agreement, we are 
left to determine only the question 
of law on which the learned Judge 
of this Court differed from the 
District Judge, viz; whether these 
terms are enforcible. Toe principle 
laid down in the Tagore Will oase 
as applied to the faots now before 
us was in su stance this. It was 
perfectly open to Jai Narain Rai, 
Din Rai and Bageshar Rai-a 
Hindu father and his two sons-whon 
partitioning certain property amongst 
themselves, to co ne to an agreement 
tha. on the death of any one of 
them his share should pass to the 
other two and. after the death of 
any two of them, the right of in¬ 
heritance should devolve on the last 
survivor. What it was not competent 
fo* them to do was to lay down a 
rule of inheritance for the property 
m the hands of this last survivor, 
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in derogation of the ordinal rules 
of Hindu Law. There is nothing 
contrary to this in the second Privy 
Council case relied upon by the 
learned Judge of this Court. Their 
Lordships were there dealing with 
a document executed by two - bro¬ 
thers. This document purported to 
prescribe a rule of succession for 
their property after the death of 
either or both of them. One of the 
two brothers haring died, the pro¬ 
perty devolved upon his son. It 
would no doubt have done so under 
the ordinary Hindu law, but it seems 
to have been taken for granted that 
the son in question took under the 
terms of the will or agreement exe¬ 
cuted by his father and his uncle. 
The question for determination be¬ 
fore the Court in that case was the 
devolution of the property after the 
death of the son who had so taken 
under the terms of the said agree¬ 
ment. It was held that he had not 
taken the property subject to any 
special rule of devolution laid down 
in the agreement; but that on the 
contrary after his death the property 
descended under the ordinary rules 
of Hindu law. That case would be 
directly in point if we were dealing 
with a dispute as to the succession 
to his property now in suit upon 
the death of Bageshar Rai. In our 
opinion it does not apply to the 
question actually in issue before us. 
On the other hand we have been re¬ 
ferred to a case decided by a Bench 
of this Court which is almost direct¬ 
ly in point that of Kanlx Chandra 
Mukerji v. Ali Nabi (3). The learned 
Judges who decided that case enforc¬ 
ed as between the signatories to the 
same, who were Hindu brothers, a 
family settlement providing for the 
devolution of property upon the death 
of any one of the signatories almost 
exactly similar to that embodied in 
the agreement of the 5th March 1902. 
In our opinon therefore the learned 
Judge of this Court was in error 
in reversing the decision of the lower 
appellate Court on the ground which 
he took. Allowing this appeal we 
set aside the judgment of the learn- 


(3) [1911133 All. 414-9 I.C. 935-8 
A.L.J. 199. 
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ed Judge of this Court and restore 
that of the lower appellate Court 
dismissing the plaintiff’s suit. For 
reasons which we have sufficiently 
indicated we leave the parties to 
bear their own costs throughout. 

Appeal allowed. 
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KANHalYA Lal, J. 

Mt. Rukka and ot/jers-Defendants & 
Appellants. 

T 

Chhiddu afld others— Plaintiffs & 
Defendants—Respondents. 

S. A. Mo. 788 of 1922, Decided on 
26th November 1923, from the decree 
of D. J. Pilibhit. 

* Hindu Law — Stridhan—Succeuion—Se 
cond marriage. • 

The second marriage of a Hindu Woman of 
the Mali east© does not affect th< ights of 
the collaterals of her first husband to succeed 
to her stridhan property. IP- 464 0. 2J 

Qirdhari Lal Agarwala— tor Appel¬ 
lants. 

Kailas Chandra Mita ! — for Respon¬ 
dents. 

Kanhaiya Lal, J.—There is no force 
in this appeal. Mt. Kausilya was a 
malin by caste. She was first mar¬ 
ried to Behari in one of the approved 
forms. That fact was admitted. On 
the death of Behari, she was married 
to Bidhi. On her death, there were 
two sets of claimants to her stridhan. 
One set comprised Chhiddu and Bidhi 
who are brothers of Behari. The other 
set comprised the sister of Mt. Kau- r 
silya and the husband of taat sister 
and the husbands of certain other de¬ 
ceased sisters. The latter have clear¬ 
ly no title. Chhiddu and Bidhi were 
entitled to the stridhan of Mt. Kausil- 
ya by reason of her marriage to Be¬ 
hari in one of the approved forms. 
The second marriage does not affect 
the right to which the plaintiff be¬ 
came entitled by virtue of the Is 
marriage. The appeal, therefore, fails 
and is dismissed with costs including 
in this Court fees on the higher scale. 

Apveal dismissed . 
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MEARS, C. J. AND PIGGOTT, J. 

• • 

Anantoo Kalwar and another— Ap¬ 
pellants. 

v 

Ram Prasad Tiwari and others — 

Respondents. 

L. P. A* No. 102 of 1922, Decided 
on 4th January 1924. 

* Hindu Law—Joint family — Alienation 
by father as nanager for antecedent debt binds 
sons but not other coparceners. 

There ie a very clear distinction between 
oases in which an alienation for an antecedent 
debt ie made by a Hindu father and is being 
contested by the sons and cases in whioh an 
alienation tor an antecedent debt is made by 
the managing coparcener of a joint undivided 
estate and is being contested by other copar¬ 
ceners, not the sons of the person making the 
alienation. In the former case the sons are 
bound by the father’s alienation to the extern 
of their interest in the joint family property; 
in the latter case the coparceners are not bound 
by the manager s alienation and their interest 
in the joint family property is unaffected by it. 
21 A. L. J. 9 IS Poll. [P 466, 0 1] 

Ram Nama Prasad —for Appellants. 

Kumuda Prasad and Gadadhar 
Prasad— for Respondents. 

Piggott, J.—The essential facts to 
be considered may be stated thus. 
Two brothers, Sahdeo and Jagat 
were membersof ajointHindu family. 
We must take this faot as established 
by the findings whioh have been 
recorded although there has been 
gome argument to the contrary before 
us. Jagat died first, leaving two 
sons Ram Das and Ram Prasad, of 
whom Ram Das was very consider¬ 
ably the older. Sahdeo has died 
since, leaving one son of the name 
Of Ram Rup who.is a major and ano- 
sr son named Lalji who was still 
a minor on the date of the institution 

S J lfc ’ W ? majr fcake il that 

after the death of Jagat there was in 

"! *\* ?. x,9ten „ ce a joint Hindu family 
consisting of Sahdeo, his two sons 

nnrVha RU R ^ Lalji and M® two 

xyfrftjhi ? as and Ram Praa&d - 

1 of June, 1910, two mem- 
and thft * bls . 3 ° int family were majors 

and the rest were minors. The two 

Tnd aSn 9 n bW8 ° f . the famil y- Sahdeo 
nf ? , D “i! ]01 “ ed in executing a 


certain property to the defendants in 
this suit for a consideration of 
Rs. 699. Of this they took Rs. 39-12-0 
in cash, and the balance went to pay 
off two mortgages previously con¬ 
tracted in the years 1900 and 1905. 
The former of these mortgages had 
been jointly contracted by the bro¬ 
thers Sahdeo and Jagat. The other 
mortgage was contracted by Sahdeo 
alone, though he purported to act for 
himself and his two nephews, who 
were then minors. 

The present suit was brought in 
the year 1919 by Ram Rup and Lalji, 
sons of Sahdeo, and Ram Prasad, son 
of Jagat, to have this sale set aside. 
Ram Das refused'to join in the suit and 
was impleaded as a defendant. Two 
Courts, after going into the facts at 
considerable length, dismissed the 
suit in its entirety. 

A learned Judge of this Court oame 
to the conclusion that, in view of the 
decision of their Lordships of the 
Privy Council in Sahu Earn Chander's 
case, the mortgages of 1900 and 1905 
could in no event be relied upon as 
constituting antecedent debts, for the 
discharge of whioh Sahdeo and Ram 
Das, acting as the sole adult members 
of a joint Hindu family, could alie¬ 
nate property belonging jointly to 
themselves and to the minor members 
of the said family. He did not think 
it necessary to go further into the 
history of the transactions between 
members of this family and their 
creditors, and he seems to have over¬ 
looked the oircumstance that he had 
before him a clear finding, whether 

D g .So wr °ng. that the sum of 
Rs. 39-12-0 taken in cash as part of 
the consideration for the sale was 
taken for family necessity. He has 
set aside the deorees of both Courts 
below and has decreed the claim of 
the plaintiffs for possession over the 
entire property specified at the foot 
°t the plaint, inoluding the share 
which Ram Das would have taken 
0n , a Partition between himself 

family ° ther memb0r3 of che joint 

The case has been argued before us 
at some length; but -it must bft 
rejnemberfid._th A t^i QCO _ th0 ._ deoi3k 

of the learned Judge .df this 0oik 1 
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was passed their Lordships of the 
Privy Council have reviewed the 
entire question in the case of Raja 
Bahadur Raja Brij Narain Rai V. 
Mangla Prasad Rai (1). On the 
principles laid down in that ruling it 
seems to us beyond question that the 
sons of Sahdeo, are bound, to the 
extent of their interest in the joint 
family property, by Sahdeo’s action 
in alienating the same in order to pay 
off antecedent debts incurred by him¬ 
self. We think that Ram Das had a 
perfect right to join in executing this 
deed in order to pay off an antece¬ 
dent debt incurred by his own father 
Jagat, although we do not think that 
the decision of their Lordships of the 
Privy Council goes the length of 
holding that Ram Das could for this 
purpose alienate the interest of his 
own brother in the joint family pro¬ 
perty. Their Lordships seem to us 
to draw a very clear distinction bet¬ 
ween cases in which the alienation is 
made by the father and is being con¬ 
tested by his sons, and cases in which 
alienations made by the managing 
co-parcener of a joint undivided estate 
are being contested by other co¬ 
parceners, not the sons of the person 

S haking the alienation. The con- 
usion, we come to, therefore, is that 
this suit should have been decreed 
only to the extent of the Hth share 
which the plaintiff Ram Prasad would 
take in the joint family property on 
a partition. Setting aside the decree 
of the learned Judge of this Court, 
we give a decree in favour of the 
plaintiff Ram Prasad to the extent of 
a }4th share in the property specified 
at the foot of the plaint. The parties 
will pay and receive costs throughout 
in proportion to failure and success. 
The costs of both hearings in this 
Court will include fees on the higher 
scale 

Appeal allotted. 
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Stuart, J. 

.Lala Sunder Lal— Plaintiff— Appel¬ 
lant. 

v. 

Bhup Singh and another — Defen¬ 
dants—Respondents. 

S. A. Nos. 1025 and 1029 of 1922, 
Decided on 21st January 1924 from 
the decree of D. J. Shahjahanpur. 

Civil P. C., S. 11—Court competent to try. 

A decision of an Assistant Collector of the 
Second Class about a certain Khudkhasht 
being owned by one party does not bar a suit 
in the Court of an Assistant Collector of thp 
First Class. [P. 466, 0. 2] 

M. L. Agarwala — for Appellant. 

S. P. Sinha —for Respondents. 

Judgment.—The learned District 
Judge has dismissed these appeals on 
the ground that the suits were barred 
by res judicata. I do not agree with 
this view. It was decided by an As¬ 
sistant Collector of the second class 
in a suit for arrears of rent that the 
land was the defendants’ khudkauht. 
The question whether this land was or 
was not the defendants’ khudkasht 
was directly and substantially in issue 
in a former suit between the same 
parties litigating under the same title 
but it was not in issue in a Court 
competent to try the subsequent suit. 
So the decision in the former case 
cannot operate as res judicata in the 
present case. It is unnecessary to say 
much more. The provisions of S. 199 
of Local Act II of 1901 have no bear¬ 
ing on the matter. It is true that 
such a decision of an Assistant Collec¬ 
tor of the second class would operate 
as a decision of the Civil Court in a 
subsequent suit in the Court of an 
Assistant Collector of the second 
class but it would have no effect in the 
Court of an Assistant Collector of the 
first class. 

I, accordingly, allow these appeals 
and as I have reversed the decision of 
the learned District Judge on a preli¬ 
minary point of law 1 send the appeals 
back to him to restore under their 
original numbers and decide on the 
merits. The costs will follow re¬ 
sults. 

Appeals allowed. 


(1) 1924 P. C. 50. 
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• Mears, C. J. and Piggott, J. 

» . • i * , 

"A. C. Mukerji —Defendant—Appel¬ 
lant 


The. Municipal Board, Benares — 
Plaintiffs—Respondents. 

F. A. No. 50 of 1923, Decided on 
28th November 1923, from the Decree 
of D. J. Benares. 

(a) U. P. Municipalities Act, S.S 26 — Waiver. 

Plea of want of notioe under S. 326 can be 
waived. [P 470 C 2J 

* ( 6 ) Limitation Act Art* 90—Suit agamst 
executive officer by municipality. 

A suit by municipality against its executive 
) fficer for loss sustained by it owing to diare- 
g ard of directions amounting to negligence or 
over confidence in the honesty of others is 
governed by Art. 90. [P 470, C 2 P 472 C I) 

# ★ (c) Master and servant — Negligence- 
Servant is liable for negligence in non-obser. 
vahce of instructions which resulted in embezzle - 
ment % 

Where it can be shown that a loss sustained 
by the principal is directly traceable to 
disregard on the part of the agent of directions 
issued to him regarding the conduct of 
business, even though such disregard may have 
boon duo to nothing Won© than negligence, or 
over-confidonce in the honesty of others, suoh 
misconduct on the part of an agent is oloirly 
aotionable. (p 47 ^ c 2 ] 

B.. E. O'Connor and Peary Lai 
Banerjee—tox Appellant. 

Kailas Math Katju —for Respon" 

dents. 


Piggott, J. The suit out of which 
this appeal arises was instituted by the 
Municioal Board of Benares against 
five defendants, the sons of one 
Jogesh Chander Banerji, deceased, a 
man who had been for many years in 
the service of the said Municipal 
Board as Head Accountant. The 
Plaint was signed and verified by Rai 
Bahadur A. C. Mukerji as Executive 
. Officer of the Board. In the written 
statement filed by the defendants 
oertain-pleas were taken which involv- 
ed the suggestion that, if any liability 
didattachtothe late Jogesh Chander 
Banerji, that liability was at least 
shared by oertain superior offioials in 

ffir P ? 7mflnt of the Municipal 
FT«orV- and Particularly by its 

Upon tui9 A - C - 
k M 3 ? ddre ? s ** Co the Chairman of 
the Municipal Board a letter, dated 


August 27, 1922, which is to be found 
at page 199 of our record. He referred 
to the allegations made iu the written 
statement of the defendants as allega¬ 
tions against himself, and asked the 
Board to place him in such a position 
that “I may appear before the Court 
to answer any charge that may be 
levelled against me.” The Municipal 
Board therenpon relieved A. C. Mu¬ 
kerji of his duties as Executive Officer, 
appointing one Hari Prasad Paladhi 
in his place, and through this gentle¬ 
man as officiating Executive Officer 
they filed an amended plaint, in which 
A. C. Mukerji was impleaded as defen¬ 
dant No. 6, and allegations were made 
putting* forward a cause of action 
against him along with the defendants 
originally impleaded. 

The suit was instituted in the Court 
of the Subordinate Judge of Benares, 
but the District Judge took it on to 
his own file and tried it out himself. 
He has decreed the Boards claim for 
a large sum of money jointly and 
severally against all the defendants. 
T he appeal is by Rai Bahadur A. C. 
Mukerji only, and it may be conveni¬ 
ent hereafter to refer to him simply 
as “ the appellant." 

In view of this fact, and taking into 
consideration the pleadings raised by 
t L -e memorandum of appeal, we are 
entitled to treat certain facts found 
by the. trial Court as no longer in 
controversy. 

The claim is on aocount of money 
belonging to the plaintiff Board 
embezzled during the period commenc¬ 
ing with the 14th of October, 1911 and 
ending on the 17th of December, 1919. 
These defalcations were committed bv 
the lato Jogesh Chander Banerji, 
whom we may conveniently refer t» 
hereafter by tho name of Jogesh 
3abu, ordinarily applied to him by the 
witnesses. The said Jogesh Babu went 
on leave about the date of the last 
defalcation, and he died on January 
12th, 1920. The embezzlements alleg¬ 
ed against him in this suit reaohed 

a iw U j! of J Rs - 65>065 " 13 “ ? - They were 
all taken from a single item of Muni¬ 
cipal revenue ; and it will be oonveni- 
ent to explain at onoe the nature of 
this item of revenue and the manner 

m which thef defalcations were 00 m- 
nutted. 
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The City of Benares is visited by 
pilgrims in large numbers from all 
parts of India. This influx of visitors 
naturally entajls on the Municipal 
Board of Benares a good deal of 
expenditure in various directions. It 
was, therefore, considered just, that 
the Board should be permitted to raise 
a substantial portion of its income by 
means of a visitors’ tax. This was 
first imposed in the year 1*09. It was 
realised by means of a small charge 
superadded by the Railway Companies 
concerned to the price of every ticket 
issued to their stations at Benares. 
There are two Railway administra¬ 
tions concerned, namely, the Oudh 
and Rohikhand Railway with its head 
office at Lucknow, and the Bengal and 
North-Western Railway with its head 
office at Gorakhpur. It was incumbent 
on the Railway administrations to 
keep proper accounts of the money 
collected by them as an extra charge 
on tiokets issued to Benares and to 
remit that money from time to time 
to the eredit of the Municipal Board. 
The two Railway Conpanies neces¬ 
sarily adopted different methods for 
remitting money. There are branches 
of what is now the Imperial Bank of 
I India, and used to be Bank of Bengal, 
'both at Lucknow and at Benares. 
|The Oudh and Rohilkhand Railway, 
'therefore, was in a position to make 
its remittances by cheque, and did so. 
The Bengal and North-Western Rail¬ 
way made the requisite payments 
either by hand or through the post. 
When convenient, a servant of the 
Railway, described as Railway pay 
olerk, attended in person at the Office 
of the Municipal Board and paid in 
the money under the prescribed form 
of tender, and subject to all the proce¬ 
dure which would govern a payment 
made to the Board by any private 
individual The procedure adopted 
when money was sent through the 
noet needs to be explained in detail. 
If for instance, a sum of Rs. 744-12-8 
had to be remitted, the bulk of the 
money, that is to say, Rs. 740 would 
be sent in the shape of Government 
currency notes by registered letter, 
the small balance of Rs. 4-12-8 being 
remitted by money order. It would 
seem that the currency notes were 
sometimes sent entire by registered 


post, insured, and sometimes the first 
halves of the notes were sent by regie* 
tered-letter, the second halves follow- 
ing after receipt of the first had been 
acknowledged. With regard to the 
currency notes thus received through 
the post the proper form of procedure 
was for a Municipal clerk, usually 
the Head Acoountant, to draw up in 
duplicate a form of tender such as 
would have been used if the payment 
had been made by a private individual 
in person. These forms of tender are 
known as chalans, and one of the 
chalans drawn up in connection with 
each payment would remain in the 
Municipal Office for reoord, while the 
other, having been signed by an 
official empowered to sign receipts on 
behalf of the Board, would be returned 
to the Railway administration and 
would serve as a formal receipt for 
payment made. Every chalan was 
required to have endorsed upon it a 
serial number, to be reproduced in the 
daily cash book maintained at the 
Board’s office, which would serve as a 
means for identifying the particular 
payment and checking the entry in 
the cash book by comparison with the 
file of chalans. There was also main¬ 
tained a register in which the chalans 
were entered by their numbers, pre¬ 
sumably with particulars sufficient to 
identify them. The defalcations com¬ 
mitted by Jogesh Babu were practi¬ 
cally confined to the misappropriation 
of money remitted by the Bengal and 
North-Western Railway through the 
post in the manner above described. 
There was one defalcation in connec¬ 
tion with a cheque received from the 
Oudh and Rohilkhand Railway, to 
which we shall refer again later. 
There was no embezzlement of any 
money tendered in person at the 
Board's Office by a Railway pay clerk 
from the Bengal and North-Western 
Railway. The above remirk may. 
appear to need some qualification with 
reference to a sum of one anna, which 
appears in the schedule appended to 
the record as having been embezzled 
out of a remittance of over Rs. 1,100 
made by a Railway pay clerk on the 
25th of July, 1912: but as a matter of 
fact there is no claim in respeot of 
this item of one anna, and wbat pro¬ 
bably happened was nothing more 
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than a slight clerical error in the 
»ocounts. With regard to the em¬ 
bezzlements of money sent through 
the post office, we propose to examine 
these presently in considerable detail, 
but we may explain at once that the 
modus operandi was, broadly speaking, 
simplicity itself. Having got the 
currency notes, and as a general rule 
the small sum remitted by money 
order as well, into bis hands, Jogesh 
Babu prepared chalans in the usual 
form, but assigned to the said chalans 
wholly fiotitious numbers and never 
recorded them in the register of 
chalans at all. He sent a receipt for 
the money to the Railway Company 
over his own signature on the dupli¬ 
cate form of chalan, but now and then 
on a special receipt form sent by the 
Railway Company itself along with 
their remittance. He then pocketed 
the money, making no entry whatso¬ 
ever in the daily cash book, or in any 
other Municipal account of its having 
been received. The Railway filed 
their, receipt and entered the money 
in their account as payments duly 
made and acknowledged. The audi¬ 
tors who examined the accounts of 
the Municipal Board were quite help¬ 
less against this form of fraud. The 
chalans drawn up by Jogesh Babu had 
been made away with, and were not 
traceable in any register, and there 
was no hint to be discovered in the 
daily cash book, or anywhere else, of 
such payments having ever been made. 
In so far as the above remarks are 
subject to any qualification with 
regard to particular items, this will 
be duly noted presently, but in general 
outline, the above is a correct state¬ 
ment of the nature of the frauds per¬ 
petrated on the plaintiff Board. 

We have now to consider the nature 
of the claim preferred by the Munici¬ 
pal Board as against the appellant 
A. 0. Mukerji, with whom alone, we 
are now concerned The case against 
him was preferred in the alternative. 
In the first plaoe, it was alleged that 
the appellant had knowingly partici¬ 
pated in the frauds committed by 
Jogesh Babu and had presumably 
shared with him the prooeeds of those 
frauds. In the seoond plaoe, the oase 
against him is that, if he was not a 
participant in the frauds committed by 


Jogesh Babu and cognizant from the 
first of that gentleman’s operations, 
then he had so facilitated those opera¬ 
tions by negligence in the discharge 
of his duties and disregard of rules 
laid down for his guidance, as to make 
him civilly liable for the consequences 
of his own negligence and miscon¬ 
duct. The learned District Judge has 
found that the appellant was from 
the first cognizant of Jogesh Babu s 
proceedings and a participator in his 
acts of embezzlement. He has rightly 
remarked that, on this view of the 
case, the question raised in the 
alternative as to the appellants 
liability on the ground of negligence 
does not really arise; but he has 
recorded his opinion that, if he had 
not held the appellant liable on the 
ground of active participation in the 
fraud, he would certainly have found 
him liable on the ground of negli¬ 
gence. It seems to us that the points 
for our determination in appeal can 
best be stated in the form of three 
issues. 

(1) Is the trial Court right in its 
finding that the defalcations alleged 
in the plaint were the result of a 
conspiracy between the appellant 
A. C. Mukerji and the late Jogesh 
Chander Banerji, and that the appel- 
• lank was throughout oognizant of and 
a participant in the embezzlements 
committed ? (2) If this first issue be 
found in favour of the appellant, then, 
were those embezzlements the result 
of such negligence and breach of duty 
on his part as to make him liable to 
acoount to the Municipal Board for 
the money ? (3) If this second issue 

be found in the affirmative, then is 
the appellant liable for the whole of 
the money proved to have been 
embezzled or for some part only of 
the same, and if so for what part ? 

The whole oase has been argued 
out before us in a thoroughly compe¬ 
tent manner by the learned oounsel 
engaged on both sides, and in dealing 
with the mass of evidence on the 
reoord, we have enjoyed one advan¬ 
tage over the learned District Judge. 
There will be found appended to our 
reoord oertain schedules, in whioh the 
information available from the reoord 
itself reoording all remittances made 
by the two Railway companies on 
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account of visitors’ tax, and all the 

embezzlements committed by Jogesh 

Babu, are set forth in detail and 
classified in various wavs. There 


no information in these schedules 
which was not before the learned 
District Judge, and we do not suggest 
that any particular fact set forth in 
the schedules was not present to his 
mind; but it has been undoubtedly a 
great advantage to us to have the 
history of the case under our eyes in 
this particular form. We think it 
quite possible that the learned District 
Judge himself might have modified 
the conclusions at which he arrived, 
if he had been able to review the 
entire case in the manner in which 
we have done. 

It will perhaps be convenient for 
us to state at once in concise form 
tho conclusions we have arrived at on 
the three issues. Our reasons for 
these conclusions will be sufficiently 
indicated in the comments wapropose 
to make on the evidence in the course 
of our view of the same. 

On issue No. 1 our finding is that 
it is not proved that the appellant 
A. C. Mukerji was a participant in, 
or cognizant of any one of the acts 
of embezzlement committed by Jogesh 
Cbander Banerji. 

Issue No. 2. The appellant was 
negligent in the discharge o' his 
duties and did contravene rules laid 
down for his guidance, which rules 
must in our opinion be treated for the 
purposes of this case as instructions 
given by a principal to an agent. By 
reason of this negligence and breach 
of duty, the appellant is, in our 
opinion, liable to aocount to tho 
plaintiff for a number of embezzle¬ 
ments, in respect of which it can be 
held with certainty that the loss of 
the plaintiff’s money is traceable to 
negligence or breach of duty on his 
part. 

We reserve our precise finding on 
the third issue as this can only be 
arrived at in the course of a detailed 
disoussion of the evidence. We may, 
however, dispose at once of a question 
of law raised in respect of the second 
issue. It was of course conceded that, 
in «o far as the action against the 
appellant was founded upon fraud, 

e suit was well within limitation; 


but it was contended that, if once the 
question of fraud be found in favour 
of the appellant, then any claim 
against him based upon misconduct, 
or alleged breach of duty, is doubly 
barred, both under article 2 of the 
Indian Limitation Act, and also by 
the special provisions of S. 326 of the 
Municipalities Act, No. 2 of 1916. 
We find no force in either contention. 
This branoh of the suit is, in our 
opinion, governed by Article 90 of 
the Schedule to the Indian Limitation 
Act, and there is no need even to 
invoke the provisions of S. 18 of that 
Act in order to make the suit within 
time. We very much doubt whether 
the provisions of S. 326 of the Munici¬ 
palities Act apply at all to a suit by 
a Municipal Board against one of its 
own servants. But, in any case, any 
plea as to want of notice was in ourl 
opinion definitely and conclusively 
waived by Mr. Mukerji’s letter of the 
27th August, 1922, already referred to. 
It has been sought in argument to 
represent that letter as meaning no¬ 
thing more than that the writer desir- 
eitobe put in the witness box and 
examined on oath; but this is futile. 
When that letter was written the 
appellant’s position on the record 
was virtually that of plaintiff. He 
could have gone into the witness box 
in that capacity, and would indeed 
have been obliged to do so at some 
stage or other of the hearing. We 
agree with the learned District Judge 
that tbe onjy possible interpretation 
of the appellant’s letter is to treat it 
as a request to be impleaded as 
defendant in the suit. 

The first point we have to make is, 
that the visitors’ tax was introduced 
after the appellant’s appointment as 
Secretary of the Municipal Board, 
that is to say, it was a new thing in 
his time. The arguments addressed 
to us, as to his having merely followed 
a vicious system already in existence 
at the time when he entered upon his 
duties, can only be accepted with some 
reservation when they are applied to 
this matter of the visitors’ tax. Not 
only was the tax a new one, but it 
was of a peouliar character. The 
work of collection was being done by 
the two Railway Companies, who 
would necessarily have to maintain 
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proper accounts of their own. The 
income was of. such a nature as to 
preclude the possibility of maintain¬ 
ing a demand, register, which is 
always a powerful check upon the 
dishonesty of subordinate officials. 
One would have expected an officer 
bolding the responsible position of 
Secretary of the Municipal Board to 
have been vigilant in a matter of this 
sort, and to have set himself, not 
merely to keep a watchful eye over 
the aooounts as regards this source of 
income, but even to devise, if possible, 
additional safeguards. The most obvi¬ 
ous of these would of course have 
been to ask the Railway Companies 
to submit quarterly returns, showing 
at least the total sums which they 
respectively claimed to have paid 
into the Munioipal Board under this 
head in the course of the quarter. To 
us, who are wise after the event, this 
seems so simple and obvious a pre¬ 
caution that it is difficult to under¬ 
stand why it was never suggested 
either by the Secretary himself, or by 
any chairman, or other member of 
the Munioipal Board. The responsi¬ 
bility for the omission must, we think, 
be shared between the appellant and 
his employers. We mention the 
matter chiefly as showing how easy it 
is to be wise after the event. It may 
serve as a warning against pressing 
too far against the appellant any 
argument based upon the suggestion 
that it appears inoredible that he 
should have honestly neglected some 
partic ular precaution. 

[Here the judgment further discussed 
evidence and proceeded a9 follows :—] 

In the course of this review of the 
evidence, we think we have suffi¬ 
ciently indicated our reasons for 
finding in favour of the appellant on 
the issue of fraudulent conspiracy, or 
wilful connivanoe in the frauds per¬ 
petrated by Jogesh Babu. We are 
satisfied, on the whole, that active 
participation in these frauds, or even 
guilty knowledge of the same, is not 
brought home to the appellant by 
that evidence. There is certainly not 
P^ved fact in the oase on whioh 
~°. urt oan lay its hand and say 
u °ould not have occurred as it 
onl it the appellant had not been in 
•ollusion with Jogesh Babu. There 


are, on the contrary, a number of. 
circumstances which suggest that 
Jogesh Babu was afraid of detection 
by the appellant and was taking 
precautions against such detection. 
We may note also that there is an 
entire absenoe from this record of the 
sort of evidence which one frequently 
finds in cases of embezzlement, and 
which one would expect to find in a 
case like the present in which the 
sums embezzled were so considerable. 
We refer to evidence tending to sug¬ 
gest that the appellant was living 
beyond his means, or was otherwise 
accumulating resources in money #r 
in any species of property, not to be 
accounted for by his ostensible 
souroes of income. Nor when the 
appellant was in the witness box, was 
there any cross-examination directed 
towards making good any such point 
against him. 

Coming to the issue of negligenoe, 
it seems to us that we have already 
given abundant reasons for imputing 
to the appellant negligence of a 
very serious character. We need net 
go over the ground which is sufficiently 
covered by the judgment under ap¬ 
peal in order to lay stress upon the 
various rules and regulations by 
which the appellant was bound. The 
cardinal point to our minds is his res¬ 
ponsibility for the entries in the 
daily cash book. It was oertainbr 
never intended that the signature #f 
the Secretary, and later that of the 
Executive Officer, appearing at the 
olose of each day’s receipt entries in 
this cash book, should be a mere for¬ 
mality. The Munioipal Board relied 
upon these responsible officers exqg- 
oising a real and effective supervision 
over the preparation of this most im¬ 
portant register. This faot was em¬ 
phasised in the rules and regulations 
laid down for the guidance of theae 
officials, and as against the appellant 
in this particular oase we regard 
those rules as being of the nature of 
instructions issued by a principal 
to his agent as to the mannar 
in which the said agent was 
to discharge the duties assigned to 
him. Where it oan be shown that p. 
loss sustained by the principal i»J 
direotly traceable to disregard on th« 
part of the agent of directions iasueij 
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0 kim regarding the conduct of busi- 
ess, even though such disregard may 
ave been due to nothing worse than 


egligence, or over-confidence in the 
onesty of others, such misconduct 
n the part of an agent is clearly 
•ctionable. That the appellant is 
liable to account to the Municipal 
Boardforat least a substantial part 
of the money embezzled by Jogesh 
Babu, while the latter was working 
under the direct supervision of the 
appellant, we hold, to be quite beyond 
doubt. 

The precise assessment of that res¬ 
ponsibility in respect of every item 
in the schedule before us is a matter 
of some delicacy. On behalf of the 
respondent it was argued that, even 
on the basis of negligence alone, the 
appellant was liable for the entire 
amount of Jogesh Babu’s defalcations. 
We could only accede to this conten¬ 
tion on one or other of two alterna¬ 
tive views. The first would be that, 
if the appellant had striotly observed 
the rules laid down for regulating the 
discharge of his duties, the frauds 
committed by Jogesh Babu would 
have been wholly impossible, or 
would have been immediately detect¬ 
ed. The alternative would be, to hold 
the appellant liable for all defalca¬ 
tions committed after some specified 
date, on the ground that, but for gross 
and actionable negligence on his part, 
the detection of the frauds which were 
going on must have taken place at 
least by the date so specified. There 
is a good deal to be said for both these 
contentions and more especially for 
the latter; but on the whole they fall 
short of satisfying us. Looking more 
particularly at the cautious manner 
in which Jogesh Babu embarked upon 
his career of fraud, we are not pre¬ 
pared to say that due diligence on the 
part of the appellant would have pre¬ 
cluded him from making the attempt, 
or would have resulted in his im¬ 
mediate detection. With reference to 
the second contention, our real diffi¬ 
culty would be, to fix any one definite 
date from which it could be given 
effect. We are gravely conscious of 
the responsibility which attaches to 
us in determining this issue, in view 
of the large number of Government 
officials, employees of railways, of 


corporations, of business concerns of 
all sorts, on whom it has been laid, 
frequently, as a part only of multifa¬ 
rious duties to bear the responsibility 
of checking and certifying to the 
correctness of accounts, the actual 
maintenance of which is necessarily 
on the shoulders of lower paid sub¬ 
ordinates. We can certainly commit 

ourselves to no conclusions which 
would reduce the responsibility of 
such superior Government servants 
or other officials, to a mere farce. On 
the other hand, we feel that a too 
stringent insistence upon their res¬ 
ponsibility in the matter of the obser¬ 
vance of all rules and regulations 
laid down for their guidance might 
result in making it practically im¬ 
possible for some of them to carry on 
the work laid upon their s^ oulders. 
In the present case our decision is 
actually influenced to a considerable 
extent by the knowledge we have, of 
the multifarious nature of the duties 
laid upon the appellant as Secretary, 
and afterwards as Executive Officer, 
of the Municipal Board. We have 
decided to hold him liable in respect 
of those items only where the evi¬ 
dence affects him with personal notice 
of the arrival of a remittance, the 
embezzlement of which he failed to 
prevent, or where, in our opinion the 
embezzlement would have been pre¬ 
vented by the most ordinary and 
casual scrutiny of the entries in the 
daily cash book before he appended 
the signature by which he certified to 
their correctness. On this basis we 
have drawn up the following sche. 
dule, which shows the appellant as 
liable for the total sum of Rs. 21,439- 
4-7, shown at the foot of the same. 

In the result, therefore, we modify 
the decree of the Court below as 
follows: that the deoree will stand in 
its entirety, including the order for 
costs, as against the defendants 
other than Rai Bahadur A. 0. 
Mukerji. As against this defendant 
the decree will provide that he is 
jointly and severally liable along 
with the other defendants for the sum 
deoreed, up to a limit of Rs. 21,439-4-7 
and that he will bear his own costs 
in the trial Court. 

Decree modified . 
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* 1924 ALLAHABAD 473 Pahladi Lai v. Mt. Laraiti (1) a Bench 
w of this Court considered the Privy 


Mukerji and Dalal, JJ. 

Md. Abbul Hasan— Plaintiff—Ap¬ 
pellant. 

v 

Fida Husain and others— Defend¬ 
ants— Respondents. 

F. A. No. 341 of 1921, Decided on 
29th April 1924, from the decree of 
the Subordinate Judge of Budaun. 

* Registration Act, S. 2S — Actual real 
title of mortgagor does not affect the question 
of validity-intention of parties to defraud is 
necessary. 

Where a small grove which was the only 
part of the mortgaged property within the 
jurisdiction of the Sub. Registrar did in 
faot exist and was believed by both parties 
to belong to the mortgagor and where both 
parties intended to deal with it. 

Held : that there was no fraud on the 
Registration Act and that the actual existence 
of the mortgagor’s title did not affect the 
question. (P. 473, 0.1 & 21 

Iqbal Ahmad —for Appellant. 

Surendra Nath Sen and Ajudhia 
Nath —for Respondents. 

Mukerji, J,—This was a suit for 
sale and on its dismissal the plaintiff 
has appealed. The mortgagee is the 
plaintiff Abbul Hasan. The defend¬ 
ants are one mortgagor, the represen¬ 
tatives in interest of two deceased 
mortgagors, and two other defend¬ 
ants Nos. 10 and 11 who are 
subsequent mortgagees. One plea 
raised by the subsequent mortgagees 
was that the registration was a fraud 
on the registration law and, there¬ 
fore, invalid. This plea was accepted 

I by the learned Subordinate Judge who 
held the document to be invalid for 
want of registration. We do not 
agree with this finding of the lower 
Court. The property, a grove situat¬ 
ed within the jurisdiction of the Sub- 
Registrar of Budaun, did exist and 
mortgagor and mortgagee had reason 
to believe that it belonged to one of 
the mortgagors, Baqar Husain. There 
was no collusion between the mort¬ 
gagor and the mortgagee and a ficti¬ 
tious property was not entered with 
a view to obtain registration in a 
registration offioe where it would not 
otherwise have been possible. In 


Council judgment reported in 41 
Calcutta at page 972. As in that case, 
the facts here are, that the parties 
intended to deal with the property 
that is, the grove situated in Ujhani'J 
so the condition of the mortgagor’s! 
real title does not affect the question! 
of registration. 

The appeal, however, must fail on 
the point of limitation. This plea 
was not taken in the first Court but 
it is one which may be taken by the 
defendants at any stage of the litiga¬ 
tion. The learned Counsel for the 
plaintiff-appellant submitted that we 
should not permit this plea to be 
taken in appeal. We, however, see 
no reason to disallow it. Obviously 
the legal advisers of the defendants 
made a mistake in not raising it in 
the first Court, and there is no bar 
to the defendants raising it here. Of 
course, the question of oosts will 
be considered when we come to deal 
with it. 

The document was exeouted on 30th 
October, 1905. The translation of the 
document given at page 42 is fairly 
correct. The relevant portion may 
be quoted : 

“We agree to pay the aforesaid 
amount in 9 years, with interest at 
12 annas percent per month. We 
shall pay the amount of interest an¬ 
nually. Should we fail to pay the 
interest annually, the unpaid amount 
of interest shall be added to the 
principal and the total shall carry 
interest at the aforesaid rate. This 
stipulation shall continue till the 
payment of the entire amount due 
under this bond. The mortgagee 
shall, in case of default, be com¬ 
petent to recover from us the amount 
due to him within the period stipu¬ 
lated.” 

It is admitted that interest was 
never paid, so the amount of the bond 
beoame recoverable on 30th October, 
1906, and the last day of limitation 
was the 30th Ootober, 1918. The suit 
was instituted on 14th September, 
1920, and was, therefore, time-barred. 
It was argued by the appellant's 
learned Counsel that the “default" 

(2)1[19181 16 A. L. J. 871. 
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in the last sencen je quoted above, 
meant not only default of payment 
of interest but also default of adding 
that interest as compound interest 
to the principal sum. As pointed 
out by one of us during arguments, 
this was not a master within the con¬ 
trol of the mortgagor. The interest 
according to the stipulation would be 
added automatically and run at the 
compound rate on non-payment. The 
default obviously meant the default 
of payment of interest and that de¬ 
fault was made on 30th October 1006. 
The matter in our opinion is covered 
by the Full Bench ruling in Shib 
Dajal v. Maherban (2) The suit 
when instituted was, therefore time- 
barred. 

We dismiss the appeal, but having 
regard to the circumstances of the 
case, direct that parties shall bear 
their own costs here. 

Appeal dismissed. 


(2) 1923 All. 1 — 45 All. 27 — 20 
A. L. J. 819—L. R.4A. Civ. 3. 
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Kanhaiya Lal and Mukerji, JJ. 

Kishori Ramanji Maharaj and 
others —Plaintiffs—Appellants. 

v. 

Pandit Duley Ram and others— De¬ 
fendants—Respondents. 

S A. No. 1709 of 1921. Decided on 
3rd January 1924, from the decree of 
D. J. Agra. . 1 

♦ Civil P. C., S. 11—Assignee before suit is 
not barred by decision against assignor. 

N a minor on attaining majority repudiated 
• mortgage of his property executed by hie 
mother 8 in favour of K as his certificated 
guardian and himself mortgaged a portion of 
the property to D. K brought a suit against N 
and S for a declaration that his mortgage was 
binding on N and obtained a decree. He then 
brought a suit for «alo on the mortgage. 

- Held : (1) that D who claimed under N was 
entitled to repudiate the mortgage of K (2) 
that the decision in the declaratory suit opera¬ 
ted as res judicata in the mortgage suit and 
warfbinding on all persons olaiming through 
himjunder transfers made after the suit but not 
on I) because the mortgagee rights of D having 
come into existence before the declaratory 


▼. Duley Ram (Mukerji, j.) 1924 

decree were not affeoted by it and the property 
wuld only be sold in execution of decree an 
K s mortgage subject to these rights. 

„ , IP- 475, C. 1 & P. 476, 0. 1.] 

** (b) Guardians and \Yards Act, S, 90— 
Failure'of transferee to see that conditions are 
complied with invalidate transfer. 

When a minor’s certificated guardian trails" 
fere the minor’s property with the sanction of 
the District Judge the person intending to 
take the property must see that the terms im¬ 
posed upon the transfer by the District Judge 
are complied with. It is not open to him to 
say that the conditions were impossible of com¬ 
pliance and therefore he took the minor’s pro¬ 
perty without complying with them. 

[P. 475, C. 2] 

N. P. Asthana and K. N. Katju —for 
Appellants. 

S. K Dar —for Respondents. 

Mukerji, J.—The suit out of which 
this appeal has arisen was instituted 
by the plaintiffs who are the appel¬ 
lants in this Court. It is based on a 
mortgage, dated the 21st of February, 
1910. It was executed by one Musam- 
mat Sohan Dei, as the certificated 
guardian of her minor son Naunit Lal. 
Naunit Lal at the date of the mort¬ 
gage was about 19 years old. Subse- 
quently on attaining majority he re¬ 
pudiated the mortgage and transfer¬ 
red a portion of the property mort¬ 
gaged to the plaintiffs-appellants to 
several persons including the respon¬ 
dent Duley Ram. The present plain¬ 
tiffs then brought a suit in 1914 
against Naunit Lal, his mother and 
her agent to obtain a declaration that 
the mortgage of the 21st of February, 
1910, was binding on Naunit Lal. 
The suit succeeded. The mortgage 
in question was executed on an alleg¬ 
ed sanction given by the District 
Judge for the transfer. On the suit 
out of which this appeal has arisen, 
being instituted, 16 persons were im- 
pleadel as defendants. They were 
Naunit Lal, his son, Duley Ram and 
some subsequent transferees. Six 
written statements were filed and the 
question was raised whether the inortr 
gage in suit was binding on Naunit 
Lal and his transferees. It was urged 
that the mortgage was not executed 
in accordance with the sanction of 
the District Judge and hence was not 
binding on anybody. The Court of 
first instance held inter alia that the 
decree passed in the suit of 1914 ope¬ 
rated as res judicaki against all the 
transferees of Naunit Lal. The suit 
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was decreedjen toto 'by the Court of first 
instance. Duley Ram alone appealed 
and the point was taken before the. 
lower appellate Court that the mort¬ 
gage was not executed in accordance 
with the sanction of the District 
Judge. The lower appellate Court 
found that the contention was right 
and it held that the mortgage was not 
binding on the appellant (Duley Ram). 
The lower appellate Court thought 
that it could proceed on a point 
whioh was common to all the defen¬ 
dants and it, accordingly, dismissed 
the whole suit. 

The plaintiffs have, accordingly, 
appealed. The points raised for our 
determination are (1) whether the 
mortgage in suit substantially com¬ 
plies with the terms of the sanction 
granted by the District Judge; (2) 
what is the effect of the decree made 
in the suit of 1914 ? and (3) whether it 
is open to Duley Ram to raise an 
objection as to the validity of the 
mortgage ? 

The third point might be taken first. 
It is clear that the deoree made in the 
suit of 1914 is not binding on Duley 
Ram. He had taken his mortgages 
prior to the institution of the suit of 
1914. He had, therefore, acquire! an 
interest in the property prior to the 
litigation and it cannot be said that 
Naunit Lai or his mother represented 
the interest which had been created 
in favour of Duley Ram. But the 
question is, whether Duley Ram can 
repudiate the mortgage by taking 
advantage of the provisions of S. 30 of 
the Guardians and Wards Aot. We 
have already stated that Naunit Lai 
repudiated the mortgage in suit, and 
granted certain mortgages in favour 
of Duley Ram. As Naunit Lai was 
certainly entitled to repudiate the 
mortgage of 1910, the mortgagee who 
claims under him is entitled to assert 

With ' the assertion of 
th0 mor tgage of 1910 
£ “ ot t ,ind * n 8 on him. This ques¬ 
tion, therefore, must be deoided in 
favour of Duley Ram. 

fi /. st P oi nt it appears to us 

trier TnVJL r ? tl0n K r anted by the Dis- 

oomnHed 8 ao * been substantially 
n“ P *K. Wlth ; The finding of the 

£ thif b0 M W T hioh 18 a fi nding of faot 
is that at least a substantial portion 


of the mortgage money did not find 
its way to the hand of the guardian 
or to the creditors of the minor. 
Apart from that finding which is bind¬ 
ing on us it seems clear that the Dis¬ 
trict Judge laid down as a condition 
precedent to the validity of the mort¬ 
gage certain terms. They were, that 
the satisfaction of the decrees which 
were to be filed before him, on account 
of the expenditure of . the sum sanc¬ 
tioned by him for the marriage of the 
minor should be submitted to him. He 
ordered that 40 acres out of the 
minor’s property should be mortga¬ 
ged. He fixed a date for the compli¬ 
ance of the conditions. The date 
expired and subsequently further 
time was granted for the compliance 
of the terms imposed by him. Finally 
as the terms were not complied with, 
the District Judge revoked the sanc¬ 
tion. Without entering into the ques¬ 
tion whether in all oases revocation 
of the sanotion will affect or not a 
transfer made previously to the revo¬ 
cation, it seems to us to be clear on 
the facts of the present case that, 
the person who intended to take the 
transfers was bound to see that the 
terms imposed upon, were complied 
with. The Distriot Judge was the 
guardian of the minor. The certifica¬ 
ted guardian could not transfer the 
property of the minor without the 
sanction of the District Judge- If 
the District Judge laid down certain 
terms which could not be oomplied 
with by the intending transferee, his 
remedy was, to go to the Distriot Judge 
and to say that under the conditions 
imposed, he could not take the trans¬ 
fer. The District Judge may or may, 
not have varied the terms. But it is! 
not open to the transferee to say that! 
the conditions laid down were impos-j 
sible of compliance and, therefore, he 
would take the minor's property with - ] 
out complying with the restrictive! 
terms imposed. In this particular 
case instead of 40 aores of the minor’s 
property the whole property whioh 
belonged to him, namely, 169 aores 
was mortgaged. The transfer, there¬ 
fore, made in favour of the appellants 
was not the transfer sanctioned by 
the Distriot Judge. The result is that 
the mortgage is not binding on Naunit 
Lai and his transferees. 1 
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The second question is what *is the 
effect of the decrea in the suit of 1914? 
It appears to us that the result of the 
decree was a declaration that the 
mortgage created in favour of the 
plaintiffs was binding on Naunit Lai. 
Naunit Lai or any person claiming 
binder him after the said decree cannot 
now go behind it. The judgment 
operates as res judicata. Thus any 
person who took transfer from Naunit 
Lai after the suit of 1914 was institu¬ 
ted could not contend that the mort¬ 
gage of 1910 was not binding on 
Naunit Lai or themselves. 

The result of all these findings 
seems to be this. The appellants are 
entitled to sell the property mort¬ 
gaged to Duley Ram subject to mort¬ 
gages created in his favour. In other 
words the property mortgaged to 
Duley Ram is liable to sale but the 
mortgage rights of Duley Ram will 
remain unaffected. The rest of the 
property in the hand of Naunit Lai 
and the remaining defendants, none 
of whom appealed against the decree 
of the Subordinate Judge, is also liable 
to be sold. We allow the appeal and 
modify the decree of the lower appel¬ 
late Court accordingly. The respon¬ 
dent Duley Ram will have his costs 
in this Court including fees on the 
higher scale. The appellants will 
have their costs of this appeal as 
against the remaining defendants but 
these costs will come out of the pro¬ 
perty. The costs allowed to the 
appellants will include fees in this 
Court on the higher scale. The decree 
of this Court will be drawn up in the 
terms of the Order 34, Rule 4, Sche¬ 
dule I, of the Code of Civil Procedure. 

Appeal allowed. 
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Walsh, Ag. C. J. and Ryves, J. 

Khub Singh and others —PI aintiffs— 
Appellants. 

v 

Mohan Singh and others —Defend¬ 
ants—Respondents. 

L. P. A. No. 147 of 1922, Decided on 
14th October 1924, against the judg¬ 
ment of Mr. Justice Stuart. 

Agra Tenancy Act, S. 177 —Bona fide plea of 
jurisdiction. 

It is the business of the trial Court to de 
aide whether the plea is bona fide or not. If 


however the Court choosei to treat it serious¬ 
ly it is not for the Court of appeal to treat it 
as mala fide when nobody in the triaTCourt 
or in the appellate Court ever suggested it 
tote «o. IP. 476, 0.2) 

Shankar Saran and Hamandan 
Prasad—[or Appellants. 

Iqbal Ahmad —for Respondents. 

Walsh, Ag. C. J.—In'this case there 
has been a mis-desoription, the names 
of the appellants having been sub¬ 
stituted for the respondents. We 
order that to be put right. 

In our opinion our brother Stuart 
was bound, on the facts stated, to 
follow the decision of the Full Bench 
in Ookaran Singh v. Oanga Singh (1). 
The point of difficulty in this parti¬ 
cular case cannot be better put than 
it was put by Mr. Justice Piggott in 
the sentence which is quoted at 
page 97 in the passage beginning with 
the words “with regard to this I think 
it sufficient to remark-..” 

It is the business of the trial Court, 
to decide whether a plea is bonafide 
or not. If it chooses to treat it 
seriously, it seems to us that it is not 
for the Court of appeal to treat it as 
mala fide, when nobody in the suit in 
the Courts below has ever suggested 
it. Once it is treated as a serious 
bonafide issue, and it takes its place 
among the framed issues, and the 
Assistant Collector, or whoever he 
may be, gives a decision upon it, we 
cannot deny that a question of juris¬ 
diction has been decided. If a ques¬ 
tion of jurisdiction has been decided, 
S. 177 applies and there is an end of 
the matter. In this case Mr. Justice 
Stuart points out that the defendants 
did plead over and allege certain mat¬ 
ters which raised a so-called question 
of jurisdiction. He seemed to think 
that that was not sufficient. That is 
the point on which we disagree with 
him and on which we think he failed 
to follow the Full Bench. 

We allow the appeal, set aside the 
decree of the learned Judge of this 
Court and restore that of the District 
Judge dismissing the suit with costs 
in all Courts. 

Appeal allowed. 


(1) [19201 42 All. 91—52 I. C. 779— 
17 A. L. J. 1072* 
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MUKERJI. J. 


Ali Husain and others — Defend¬ 
ants—Appellants. 

V 

Syed Mazahir Husain—Plaintiff— 
Respondent. 

S. A. Nos. 1246-48 of 1922, Decided 
on 18th February 1924, from a decree 
of Subordinate Judge of Muzaffar- 
nagar. 

* (o) Civil P. C., S. 100— Custom. 

It is always open to the High Court in 
second appeal to see whether an opinion on 
custom whioh ha« been pronounoed was based 
or net on sufficient evidence. 31 A. 557 ; Diet. 

30 A. 311 (F.B.) 19 A.L.J.lOt, Foil. 

[P. 477, C- 2) 

(6) Landlord and Tenant — Abadi. 

A ouitom of transfer of the sites of the 
houses by ryota can be reoognised only when 
there is absolutely clear evidence to that 
effect. [P. 478, 0.1.] 

(c) A quiescence — Extinction of right. 

If a man hae been negleotful of his rights in 
eertain oases that does not mean that he 
should bo oompelled to forego his remaining 
property. IP. 479, C11 

M. A. Aziz and E. A. Howard —for 
Appellants. 

S. A. Haidar and Iqbal Ahm i d —for 
Respondent. 

Mukerji, J.—This appeal and the 
connected appeals Nos. 1247 and 1248 
of 1922. are concerned with only one 
question, namely, whether the evi¬ 
dence that was adduced in the Court 
of first instance by the appellants- 
should have been held to be sufficient 
to prove the custom set up by the ap¬ 
pellants, namely, one in the village 
of Datiana by whioh a ryot could 
transfer not only the materials of 
his house but also the site over which 
the house stood. 

The case has been ably argued on 
both sides. Mr. Agha Haidar has 
taken a preliminary objection to the 
hearing of the appeal. He argued on 
the authority of a sentence to be 
found in the oase of Muhammad 
Kamil r. Im tiaz Fatima (1), that a 

l 1 #?®! 31 All. 557—36 I. A. 210- 
O* L - J- 297-11 Bom. L. R. 

°* 457 ~ 14 a w - N. 
59—19 M L J. 697—130 O.0.183 

'(P. c.) 
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question of custom was a question of 
fact and this Court could, not go into 
it in second appeal. It appears that 
in the case before their Lordships of 
the Privy Council a custom had 
been setup and had been negatived 
by both the Courts in India.: It 
is a practice with the Privy Council 
not to allow a question of fact 
to be re-opened od which the 
Courts in India have agreed to 
pronounce the same opinion. It was 
with respect to such a matter that 
their Lordships remarked that they 
would not go into the question of 
custom. The question did not arise 
with reference to S. 100 of the Civil 
Procedure Code with which I hare 
to deal in this case. A regular string 
of authorities in this Court has held 
that it is always open to the High 
Court in seoond appeal to see whether 
an opinion on custom which has been 
pronounced was based or not . on 
sufficient evidence. The case of Ram 
Bilas v. Lai Bahadur (2), distinctly 
held this. There are subsequent cases 
too and one of them is that of Faiyaz 
Ali v. Rekhah Das (3). I, therefore, 
overrule the preliminary objection 
and allow the appeals to be argued 
on the merits. 

To begin with, the villago in ques¬ 
tion has been found by the lower 
appellate Court to be a purely agri¬ 
cultural village. On this point 
nothing has been addressed to me to 
indicate that this was not a oorrect 
finding. Indeed, this finding has not 
been challenged in the memorandum 
of appeal. I have ascertained with 
reference to the Lensus Statistics of 
the last Census of 1921, that Datiana 
has a population of 2,499 souls. Evi¬ 
dently there is a very large popula¬ 
tion of ryots in the village as all 
these 2,500 souls could not be the 
proprietors. When a question of 
oustom arises, one, in the first 
instance, likes to look into the wajib- 
ul-arzes to see whether it has anything 
to say or noton it. The wajib-ul- 
arzes in the present case are two in 
number, namely, one prepared in 

(2) [1908] 30 All. 311-5 A.L.J. 456- 
4 M. L. T. 169—(1908) A. W. N. 
112. iF B.) 

(3) [1921] 19 A.L.J. 104-61 I.O. 24. 
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1873 and the other in 1863. The must be borne in mind' before 
wajib-ul-arz of 1863 in para 14 clearly examine the evidence in this connec 
lays down that the abadi or the vil- tion. The remarks of Stanley C J* 
lage site is the property of the zamin- in the Full Bench case 7 0 f‘ 30 

dars alone. It shows that when a All. 311 are very vptv inafvn^«t,A a 


ryot comes to live in the village he 
has to pay a present (Rasum). When 
he goes away he can take away the 
materials provided these have not 
been supplied to him by the landlord. 
The wajib-ul-arz of 1873 does not 
specifically say anything on the posi¬ 
tion of the ryots but it declares that 
they render such service as their 
caste would permit. 


must be borne in mind ' before we 
examine the evidence in this connec¬ 
tion. The remarks of Stanley C. J., 
in the Full Bench,, case of 30 
All. 311 are very very instructive. A. 
man may say ‘‘well in such and such 
cases I have been neelectful of ray 
rights but why should I not keep an 
eye over my rights in future.” That 
is exactly an attitude which may 
be lawfully taken by the co-sharers 
of the village. 

In this case there are 36 sale-deeds 
46 were produced but 10 of these were 
not proved. 20 out of these 46 related 


It has been urged that these wajib- 
ul-arzes are really the handiwork of 
the zamindars and that there is no 
binding authority on the ryots. This 
is, however, not a correct view of 
the matter. They are supposed to 
have been prepared by authorities 
who are anxious to note down all the 
customs prevailing in the village. 

It is conceded that the names of 
the ryots are not to be found in the 
khewats. The ryots are certainly 
not proprietors of an inoh of the soil 
of the village. There was a partition 
in the village in 1895- and as would 
be expected the ryots were no party 
to that partition. The question then 
is whether in the circumstances of 
this particular case, the appellants 
have succeeded in proving that there 
is such a custom in th9 village by 
which they are entitled to sell the 
property of another set of persons, 
namely, the zamindars. There can 
be no doubt that there have been 
cases in which the existence of such 
a custom has been recognised ; buc 
such a custom can be recognised only 
when there is absolutely clear evi¬ 
dence to that effect. 

As I have said, there was a parti¬ 
tion in the village in 1895 and the 


to transfers which took place within 
12 years of the suit. Thus they 
were transfers of recent times and 
transfers which could yet be impeach¬ 
ed and the transferees ejected by the 
landlords. Who knows but the pre¬ 
sent three cases may be only test 
cases brought; before suits should be 
brought in respect of the other cases ? 
Out of the 46 cases of sale, 15 were 
made by persons who were either 
zamindars ormuafidars in the village. 
Thus we are left with only, as the 
learned Subordinate Judge has re¬ 
marked, 11 sales, which are more 
than 12 years old. I have already 
remarked that the village is a very 
large one. It has a population of 
about 2,500 souls. Which among 
these ryots have been transferring 
their houses, is a matter, which would 
not always come to the knowledge 
of the landlords. The learned Munsif 
got prepared a statement in a tabu¬ 
lated form as to how these sale-deeds 
stood. He found that in 10 cases the 
sale-deeds affected the property of 
absentee landlords. This may ac¬ 
count for some of the sales. Now 
the question remains whether these 
11 sale-deeds which undoubtedly 
relate to transfers made more than 12 
years before the institution of the pre- 


village was divided up. All co- sent suits should be taken as sufficient 
sharers would not be as careful to evidence to establish a custom in the 


guard their rights as some of them, village in question. Having regard 
Some may be neglectful and others to the largeness of numbers of the 
may be on their guard. If some of ryots, I am clearlj of opinion that 
the co-sharers have neglected to take these instances are wholly inade- 


steps to avoid transfers made by 
people who are nothing but ryots in 
the village, their laches cannot affect 
the rights of the other co-sharers in 
the village. These are matters which 


quate. Mr. Aziz who has taken great 
pains over these cases has pointed 
out to me that in several of the cases 
some of the co-sharers attested the 
sale-deeds. Now this attestation does 
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riot necessarily signify that the at¬ 
testing ' co-sharers believed that the 
ryots had under a custom the authori¬ 
ty to transfer zamindars property, 
namely, the sites of the house. On 
the other hand, that attestation may 
show and probably does show that 
the purchaser was anxious to have 
the consent of the landlord so that in 
future, trouble might be avoided. If 
the village had been small and if 
there had been 11 ancient sales some¬ 
thing might be said as to the 
sufficiency of the evidence. But 
where there are about 2 500 ryots 11 
ancient sales will not establish a 
custom which is supposed to take 
away another man’s property. As I 
have already said if a man has been 
neglectful of his rights in certain 
cases that does not mean that he 
should be compelled to forego his 
remaining property. There are two 
judgments but none of these judg¬ 
ments show that any custom of 
transfer of the sites of the houses by 
ryots was recognised by them. The 
sale certificate and Dakhalnama only 
prove that a ryot made a mortgage 
and his property was sold. 

Two learned Judges of the Courts 
below in thoroughly painstaking 
judgments have discredited the cus¬ 
tom and my reading of the evi¬ 
dence leads me only to support their 
opinions. 

I hold that the evidence adduced 
in the circumstances was not suffi¬ 
cient to establish the custom con¬ 
tended for. 

The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Sulaiman, J. 

Chaudhari Har Sarup —Defendant— 
Appellant. 


v 

Brijnandan Lai and others —Plain¬ 
tiffs—Respondents. 

S. A. No. 135 of 1924, Deoided on 
February 1924, from the decree 

/ ‘ Muzaffarnagar. 

* « ?** ll-Cecision by revenue Court. 

A deoision by the revenue Court that .defen- 
dant wai not plaintiff’s tenant does not bar a 
plea that a patty was a rent free grantee. 

[P. 479 0. 2] 


(&) Agra Tenancy Act, S. 79—Rent free 
grantee's suit for possession lies in Civil Court 
only . 

Rent free grantee cannot sue in the Revenue 
Court for restoration of possession on wrong¬ 
ful eviction by the Zamindar. He must sue in 
the Civil Court. [P. 479 C. 2\ 

M. A. Aziz —for Appellant. 

Judgment.—The only point raised 
in this case is that the present claim 
is barred by the principle of res judi¬ 
cata. The plaintiffs claimed to be 
the doblidars of the plot in dispute. 
Mr. Aziz admits that ‘doblidar is the 
local name for a rent-free-grantee. 
Previous to this suit the plaintiffs had 
brought a suit in the Revenue Court 
against the defendant alleging that 
the defendant was their tenant. TheJ 
Revenue Court held that the defen¬ 
dant was not the plaintiff’s tenant at| 
all and directed that the plaintiffs 
should sue the defendant for posses¬ 
sion in the Civil Court. The only 
point on which the judgment of the 
Revenue Court is conclusive is that 
no relation of landlord and tenant 
subsisted between the parties. That 
judgment did not decide as to whe¬ 
ther or not the plaintiffs were the 
rent-free grantees. 

In the present civil suit the plain¬ 
tiffs in no way tried to get round the 
finding of the Revenue Court that 
there was no relation of landlord and 
tenant between the parties. They 
claimed to be rent-free-grantees and 
not tenants, nor do they allege that 
the defendant is their tenant. I do 
not, therefore, see, how any question 
of res judicata arises in this case. I 
may note that under S. 4, sub-clause 
(5), of the Agra Tenancy Aot a te¬ 
nant does not inolude a rent-free- 
grantee. It follows, therefore, that if 
a rent-free grantee has been wrong-, 
fully ejected by the zamindar no suit 
under S. 79 of the Agra Tenancy Act 
can be brought in the Revenue Court. 
The only remedy open to a rent-free- 
grantee is, therefore, to sue in a Civil 
Court. I am aooordingly of opinion 
that this appeal is without any foroe. 
I dismiss it under Order 41, rule II, of 
the Code of Civil Procedure. 


Appeal dismissed. 
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Mukerji, J. 

Tota Ram awl others —Defendants— 
Appellants. 

v. 

Gauri Shankar — Plaintiff — Res¬ 
pondent. 

S.A. No. 1309 of 1922, Decided on 
29th January 1924, against the 
decree of Sub. J. Bulandshahar. 

♦ Civil P. C„ 0. SI, R. 66—Decision under, 
it not res judicata in a later suit. 

Proceedings under O. 21, R. 66 are ministerial 
proceedings or to be more accurate they are 
non-judicial or quasi-judicial proceedings. The 
Court has to decide the properties to be sold 
and the incumbrances on the property. A 
decision on any such point is no re* juaicata 
in a later regular suit. [P 480 0 2] 

M. A. Aziz an l G. L. Agarwala —for 
Appellants. 

Panna Lai —for Respondent. 

Judgment.— The facts of this case 
are these. The plaintiff, who is the 
respondent in this Court, with his 
brother Shib Sahai, obtained a 
usufructuary mortgage from the ances¬ 
tors of the appellants on the 29th 
August 1905. On the same date, the 
mortgagers executed a rent note, by 
which they agreed to pay to the 
mortgagors Rs. 7-12-0 per month as 
rent of the house mortgaged. Some¬ 
time later, the mortgagees obtained 
a simple money decree against the 
Mortgagors. In execution of that 
decree they attached the interest of 
the judgment-debtors in the house, 
viz., the right to redeem. The judg¬ 
ment-debtors objected and said that it 
was wrong to describe them as mort¬ 
gagors and that they were the full 
owners of the house. They added 
that they apprehended that if they 
were described as mere mortgagors 
the property might fetch a small 
value. Notice was $iven to the decree- 
holders but they were not present 
when the application was disposed of. 
The execution Court held by decision 
dated 29th April 1920, that the words 
“mortgagor’s interest” should be 
expunged. The house, however, was 
never brought to sale. I am told by 
the parties that some other property 
of the appellants was sold andthatsale 
satisfied the simple money decree. 

After, all this had happened the suit 
out cf which this appeal has arisen 
was instituted by the respondent for 
recovery of ;the rent on foot of the 
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registered rent note. The suit was 
decreed by the lower Appellate Court 
and two points have been urged ia 
appeal. 6 

The fourth point in the grounds of 
appeal is, that the lower Court wa« 
not justified in coming to the conclu¬ 
sion that the mortgage-deed of 1905 
and the rent note were not mere 
colourable transactions but were 
substantial ones. Mr. Aziz, however, 
conceded that the plea could not be 
urged as it went counter to the find¬ 
ing of the lower Appellate Court. 

Mr. Aziz, however, urged that the 
finding of the execution Court, dated 
29th April, 1920, operates as res judi¬ 
cata in the present suit and he cites 
the case of Dambar Singh v. Kalvan 
Singh (1). 

Mr. Aziz has conceded that there is 
nothing on the record to show that 
the respondent mentioned the mort¬ 
gage of 1905 as the mortgage by 
virtu j of which his judgment-debtors 
were in the position of the mortgagors 
and the property was being sought to 
be sold subject to the mortgage of 
1905. To start with, therefore, there 
is no decision that the mortgage of 
1905 and the rent note of that date 
were fictitious transactions. 

Assuming that all the necessary 
facts were found in favour of the 
appellants, it is clear to me that the 
plea of res judicata cannot be sustain¬ 
ed. The proceedings in which the 
objection was raised were under 
Order 21, rule 66 of the Civil Pro¬ 
cedure Code. They were ministerial 
proceedings. More correctly speaking, 
they were non-judicial or quasi-judi¬ 
cial proceedings. The Ciurt had to 
determine what were the properties to 
be sold and what were the encum¬ 
brances on the same Any decision 
come to in those proceedings cannot 
operate as res judicata on the very 
point raised in a regul r suit later on. 
In the case quoted the question that 
subsequently arose, arose in the very 
execution proceedings in which the 
former finding had been arrived at 

The appeal fails and is dismissed 
with costs which will include fees in 
this Court on the higher soale. 

Appeal dismissed. 


(1J 1922 All. 27—20 A.L.J. 117.- 
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Full Bench 

Walsh, Ag.C. J., Sctlaiman.Ryves, 
Mukerji and Daniels, JJ. 

Sheo Ghulam —Plaintiff—'Appellant. 

r. 

Salik Rim — Defendant — Respon¬ 
dent. 

S. A. No! 761 of 1922, Decided on 
17th Apri 1 1921, from a decree of 
District Judga of Shahjahanpur. 

# (a) Lambardar and Co-sharer-Liability of 
Lambardar arises on date of ascertaining the 
amount due except in ca$> o fang legal prori~ 
sion—ffe is also liable for negligence or uilful 
mischief. 

For the ru-pose of collection and distribu¬ 
tion. a lambardar is undoubtedly the age it 
of tnc co-sharer and that legil relatio.ish-p, 
when a question arises with regard to the 
accounting by the lambardar for the rents and 
profits Tor which he is respoasi ble on behalf 
of his principal, sets i 1 motion two recDgoia- 
ed principles of contract law. The first is 
tbjs i; An agent who collects money for bis 
principal subj*;t ^o a proper deduction for 
commission, expenses, outgoing and so forth, 
ii a debtor to his principal for the balance in 
his hands. The liability to pay arises when 
the anoint is ascertained, subjeot to this, that 
if there is a customary period or a period 
fixed by some notification haviug the force 
of law, it becomes payab’e in the eyes of the 
law on that date The delay in §uch a case 
is neither the fault of the lambardar nor the 
fault of the co-sharer. It is the fault of the 
tennnt and cannot affect the contractual rights 
of tha parties. The second principle is this 
Anagent who neglect, his duty, that is to 
lay, who is guilty of a breach of contract, is 
ord'naniy liablo to pay compensation or what 
is called damages, which directly follow from 

frnm b .M° h ‘ * If a la !? bar<la r does not colleot 
from solvent and willing tenants, if besquan- 

an L d 8 eoera »y fritters away 

Srdfn1riW hl S b r m ^ ht i. b0 . re ? lised if he were 

law mart lgea *’ ,8 » in the eyea of the 
fa? K° m the Tenancy Act, 

iu.tnlJ ' brea ° h . ° f J 00Q ‘ ra <* To these two 
there can r ooo *°. il,ed b f the Contract Act, 

■atlafactL b !;tS n W ° de [ anoes - The first '■ 
tra account Thl by 0M > or con- 

whleK ih.‘i Th ° , ,ec0Qd '» limitation, by 

et5oroing b hli a ^i a »m° h b *** the c °- 8har0r 

moroing hi, claim. (p 4gg Q ^ 

S^ject 9 tonotT e ir U A . Ct : S *' 103 ani 164 ~ 
tatZ Zm If'" 9 . twce - * hare in Oross ran- 
chimed bumZ aCt -i al T ^lisation can bo 
of Ztioi /orlSarf 'I? U ^rred—Cause 
subsequent uear n? arrears collected in a 

tha ;year of collectioT ^ AHgUtt > followin 9 

Ko:eu " 1 - 


cut dowa thf*Tundamental contractual rights 
of a co-sharer as against hi* lambardar. It i» 
true to -say that in one year a co-sharer can¬ 
not have both the gross rental aod the actual 
collections, subject to his not getting any¬ 
thing twice over, he is entitled to ask the 
Court for his share of actual collections aris¬ 
ing out of one set of circumstances, and gross 
rental arising out of the other. There is 
equally nothing to prevent, in a suit against 
a lambardar by a co-sharer for ;he arrears 
claimel in respect of three years, the co-sharer 
from recovering from the lambardar, not only 
the gross rental on the ground of negligence 
foreiehof the three years in su t but in ad¬ 
dition such amount as he can show or the 
lambardar admits, that the lambardar has in 
fact received in respect of rents which were 
due from the tenants in the yeirs preceding 
those in suit, but receive! by the lambardar 
in the years in suit, in soite of his negligence, 
always of course provided that no c’aim made 
against the lambardar fpr arrears is barred 
by statute as against him. Ai between the co- 
sharer and the lambardar, the statute begins 
to run in respect of arrears col ected no 
matter in what year the rent became due as- 
between the tenant and the zemindar, in the 
year in which they have been revived by 
the lanbardar. The date in that year is fixed 
by ru.e namely, the 1st of August. No co¬ 
sharer is entitled in respect of the demand 
fo." a particular year to recover more than 
his share of the gross rental for that year. 
But subject to this, there is no reason whv he 
should not join a claim to *he gross r mtal of 
a particular year in which negligence is al¬ 
leged against the lambardar, with a claim 
for collections made by tha lambardar in that 
y ear in respect of previoui years where 
profits of the previous years had bae* awarded 
on the basis of actu&l collections. Where in 
a suit gross rental is claimed on a plea of 
negligence, the cause of action aris?s on the 
lot of August following the cloie of the Faili 
yoar to which the claim relates, but wh re 
tha claim is for arrears colleoted on account 
of past years the cause of action arises on the 
1st of Auguit following the yaar in which 
those arrears are collected. 

[P. 490 C. 1,2 ; P 491 C. 2). 

M. L. Agarwala and Harnandan 
Prasad —for Appellant. 

Uma Shankar Bajpai —for Respon¬ 
dent. 


The following are the Orders of 
Reference:— 


Sulaiman, J.—This is a plaintiff’s 
appeal arising out of a suit for profits 
under S. 164 of the Agra Tenancy Aot 
against the defendant lambardar. 
The body of the plaint mentioned the 
year 1327 Fasli only but the aooount 
of the amount olaimed atfeaohed to 
the plaint shows that the olaim was 
one for arrears ooljeoted in respect 
of the years 13 2f, 13?5 .itnd 1326 
Fasli and for v the gross profits ''of 



482 Allahabad 

1327 Fisli. The Court of first inst¬ 
ance found that-the defendant had 
collected certain arrears for previous 
years and that he was grossly negli¬ 
gent in the year 1327 Fasli, having 
collected less than one-third of the 
gross rental for that year. Never¬ 
theless, in view of the ruling in the 
case of Chhabraji Kunwar v. Ganga 
Singh (1) it felt bound to disallow the 
claim for the arrears of previous 
years and only granted a decree on 
the basis of the gross rental for the 
year 1327 Fasli. The learned District 
Judge, when confronted by the same 
ruling, remarked : “I must confess 
that I have not quite grasped the 
reasoning on which the reported de¬ 
cisions are based. For they seem to 
lay down the proposition that if a 
plaintiff fails to prove negligence 
or misconduct and his suit is decreed 
for a particular year on the basis 
of actual collections, he is ever de¬ 
barred from claiming anything more 
even if the arrears outstanding are 
collected in the following year for 
which the decree is given on the total 
demand.” He, however, felt bound to 
follow the ruling referred to above 
and dismissed the appeal. 

Now, independently of all authori¬ 
ties, I would have no hesitation in 
my mind in holding that the plain¬ 
tiffs claim for arrears of the pre¬ 
vious years actually collected in 1327 
Fasli has been wrongly disallowed. 

S. 164 contains two clauses. The 
right given in clause (2) ; s not a 
substitute for but in addition to 
that given by clause (1). 

Clause (1) entitles a co-sharer to sue 
the lambardar for his share of the 
profits of a mahal, or of any part 
thereof. I think that the word 
“profits" in this clause means not only 
the rental for a particular year but 
also the arrears of rents remaining 
outstanding on account of the previ¬ 
ous years. 

In the case of Nand Kishori v. Ram 
Ratan (2i. Mahmud, J. pointed out 
that under clause (h), S. 93 of the 
Rent Act, the word ‘‘profit" meant 


(1) [19211 43 All. 29—69 I.C. 643— 
18 A. L.J• 863. 

(2) 11887J A.W.N. 250. 

W* (4 a. t ** * • t # 
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not only rent in respect of the years 
to which the rent relates, but also to 
such arrears of rent as are actually 
realised by the lambardar . during 
the year to which 6uch suit may 
relate.... What has to be seen is 
whether in any particular year the 
lambardar has or has not with due dili¬ 
gence realised 6uch rents as were 
due for the years to which the suit 
relates, or also in respect of the 
arrears of rent for past years." In 
Sham Lai v. Raj Bahadur (3). Piggott 
and Rvves, JJ. said : “the divifible 
profits of an agricultural year nrnant 
ordinarily the balance remaining in 
the hands of the lambardar after 
deducting the land revenue, cesses, 
village expenses and chaukidar's dues 
from his total realisation made 
during the year whether on account 
of the payment of the year 
itself or on account of the 
payment of the previous year*.” In 
fact suits for profits under clause (1) 
are decreed every day on this basis. 

Clause (2) entitles a co-sharer to 
get not only a share of the profits 
actually collected, but also of such 
sums as the plaintitf may prove to 
have remained uncollected owing to 
the negligence or misconduct of the 
defendant. Thus under clause (1) the 
co-sharer is entitled to have his full 
share of the amount actually collec¬ 
ted whether on account of previous 
years or for the year in suit and then 
under clause (2), in addition to what 
he is entitled to under clause (1), he 
can get his share of the entire amount 
that has remained uncollected owing 
to the lambardar's negligence or mis¬ 
conduct. It follows, therefore, that 
it is open to a co-sharer to obtain a 
decree for his full share .of the 
arrears of profits of past years collec¬ 
ted in a subsequent year asr well as 
of the actual collections made for 
that year, and in addition to these 
amounts, his share of the amount 
which has lemained uncollected on 
account of the.subsequent year in suit 
owing to the lambardar a negligence 
or misconduct. The result will bo 
that he will get his full share of the 
arrears on the basis of actual oollfeo^.. 
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tions and his full share of the rents 
for the year on the basis oF the gross 
rental, in case he proves either negli¬ 
gence or miscondu t. 


It seems to me that this interpreta¬ 
tion of the section is the only one 
which is consistent with the existing 
Tights of the co-sharers. If a suit is 
brought on the basis of actual collec¬ 
tions or if a suit is brought on the 
basis of the gross rental but a decree 
is passed on the basis of actual collec¬ 
tions only, I am aware of no sound 
principle on which the co sharer 
must be debarred from claiming the 
remainder of the arrears even if it 
is actually collected in a subsequent 
year. Neither the principle of rest 
judicata nor Order 2, rule 2 of the 
Code of Civil Procedure can be a bar 
to such a claim As in the absence 
of any proof of negligence or mis¬ 
conduct the decree is b\sed on actual 
collections only, the claims for the 
balance mu t be deemed to have been 
for the time being premature. Every 
co-sharer has a legal right to get 
his full share of the entire profits 
after the necessary deductions which 
have been collected. If the entire 
profits are not collected in one 
year I see no adequate reason for 
holding that he cannot get it.again 
if collected in the following year. To 
hold so would be to penalise co- 
sharers for no fault of their own. If 
such a rule svere to be enforced, I 
am afraid,/um6ardars would make a 
point of leaving rents to be collected 
in subsequent years, and even co¬ 
sharers would hardly think of trying 
to prove the lambardar’s negligence 
or misconduct at the peril of losing 
all their claim for previous arrears 
even though actually collected. 


That there can be no principle of 
or procedure compelling a co-shi 
to sue either on the basis of ac 
collections only or on the basi 
gross rental for the period 
suit excluding arrears, can 
perceived at onoe by considering 
xsase of an assignee of the profits 
one year. If such an assignee ge 
decree for feis share of the pr 
actually collected in one year 
there any reason Jo.debar him f 
recovering the balance of the pr 


if collected afterwards, provided of 
course limitation does not come in ? 

I cannot conceive of any reason, 
why, if the lambardar is negligent in 
one out of three years, the co-sharer 
should not sue on the gross rental 
basis for that years and on actual 
collections for the other two years. 

I am altogether unable to appreciate 
the argument that even though a co- 
sharer has got his share of only the 
amount actually collected in the last 
year, and has not got a single far¬ 
thing out of the rents for the last 
year collected subsequently, he can- 
noc get a decree for those arrears 
simply because the defendant ha3 
been proved to be guilty of such 
negligence or misconduct in the 
subsequent year as to make him 
liable to account for the rents re¬ 
maining uncollected also. 

Coming to the case law on the 
question, I have already referred to 
the case of Nani Kishore v. Ram 
Ratan (2), where Mahmud, J. pointed 
out that under the corresponding 
section of the Rent Act, the word 
profits meant “ not only rent in 
respect of the years to which the 
rent relates but also to such arrears 
of rent as are actually realized by the 
lambardar during the year to whioh 
such suit may relate. ” 

In Ram Dayal v. Seth Janki Prasad 
(4) decided by Stanley, C. J. and 
Burkitt J., a second suit to recover 
the balance of arrears subsequently 
collected by the lambardar was enter¬ 
tained. The case can, however, be 
distinguished on the ground that the 
first suit had been referred to arbritra- 
tion and the award had declared that 
the plaintitf should recover in future 
any arrears if they were realised. 

After this came Sham Lai v. Raj 
Bahadur (3). I n this case the plaintiffs 
in addition to olaiming their share of 
the profits for 1315, 13L6 and 1317 
Fasli, also claimed their shares 
of the arrears of rent remain- 
ing outstanding for 1312, 1313 and 
1314 fasli whioh were realised in the 
years in suit. The olaim for arrears 
was altogether disallowed. The judg¬ 
ment was based on the supposition 

U) S-A^No. 996 of 1906, deoiled on 
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that the claim for the arrears of 1312, 
1313 and 1314 Fasli was barred by 
time and it could not be properly 
i.:f>n. in .he claim for 1316 and 
1317 Fasli. Towards the end of the 
judgment the lea ned Judges conceded 
that the divisible profits of an agri¬ 
cultural year meant ordinarily the 
net balance remaining in the hands 
of the lambardar after deducting the 
land revenue, cesses, village expenses 
and chaukiclar's dues from his total 
realization made during the year, 
whether on account of the payment 
of the year itself or on account of the 
payment of the previous years. They, 
however, went on to add that if it is 
desired to invoke the provisions of 
S. 164. clause (2) of the Tenancy Act, 
the co sharers could not do more than 
claim an account on the gross rental 
payment for that agricultural year. 
This remark, however, must be under¬ 
stood with reference to the assumption 
made in that case that the claim for 
the years 1312, 1313 and 1314 Fasli 
was barred by time. The learned 
Judges were much influenced by that 
circumstance because they remarked 
that to hold otherwise would be to 
avoid the law of limitation and going 
beyond the intention of S. 161 of the 
Tenancy Act. 

In the case of Chhabroji Kurncar v. 
Oanga Singh (1). Ryves and Gokul 
Prasad, JJ.. purporting to follow the 
ruling in Sham Lai v. Roj Bahadur (1) 
held, that in a suit for profits by a 
co-sharer against a lambardar , the 
decree must be ba ; ed either on the 
gross rental or on the actual colltc- 
tion. It could not be based partly on 
the one and partly on the other. In 
that case, although the claim for the 
arrears of 1320 Fasli had not become 
time-barred, it was disallowed. This 
case was followed by the same Bench 
in the case of Jodhi Ram r. Mt. 
Kaunsilla (5) and was again followed 
by Ryves and Daniels, JJ., in Chhammi 
Lai v. Mt. Suklirani Kunwar (6) 
But before the last mentioned 
Bench, the case I am going to refer 
presently was not referred to at all. 

In S. A. No. 1478 of 1920, decided 
on the 15th May 1922, reported in 


(5) 1922' All. 111.' 

(6) 1923 All. 537. 
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the Supplement to Vol. V of the 
Unpublished Decisions at page 16J* 
(Asa l Ali y. Faiyaz Ali). Lindsay and 
Kanbaiya Lai, JJ., referring to tne 
principles laid down in the rulings 
reported in 18 A. L J. 863 and 20 A. 
L. J. 313, did not feel inclined to 
accept them as being principles of 
universal application. They were, 
however, able to dispose of the case 
on an altogether different ground. 
With great respect I say that I have 
grave doubts as to the correctness of 
the rule laid down in 43 All, 29, 20 
A. L J. 313 and 74 I. U., 19 and feel 
that such a rule would affect the 
rights of the co-sharers unjustly. 

Of course the limit to a claim for 
arrears i9 imposed by the rule of 
limitation prescribed in the Fourth 
Schedule, Group B, which fixes three 
years from the date “ when the share 
of the profits becomes payable ” and 
not from the date when they are 
actually realised. But when no ques 
tion of negligence and misconduct 
arises, the share of arrears of rents 
cannot be said to become payable by 
the lambardar to the co-sharers before 
those arrears are realized. The 1st 
of August fixed by the Local Govern¬ 
ment, under S. 1 3, must, there¬ 
fore, be the 1st of August next 
after the realization and not neces¬ 
sarily the 1st of August following the 
agricultural year to which the ar¬ 
rears relate. This is the necessary 
conclusion if the word * profits ’ in 
S. 164 includes past arrears. The 
right to recover a share of the airears 
arises after the arrears are collected, 
and it is difficult to see how limita¬ 
tion can begin to run before the cause 
of action has arisen. Suppose the 
lambardar has had to sue a defaulting 
tenant for arrears of rent. The suit 
is brought after two years, the litiga¬ 
tion takes a year and the decree 
remains in execution for several 
years, and then the decretal amount 
is realized. Is the co-sharers’ right to 
get their share of this amount barred > 
by time ? l am satisfied that it cannot i 
be. For these reasons. I think, with 
great respect, that the case of Naisir- 
ud-ain v. Achhi Begam (7) also does- 
not lay down the correct law. 

• t(7) 1922 All. 348. 
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-In view of the fact that the twi 
questions raised in this case are of 
■great importance to this Province, 
as suits for profits are filed by the 
thousand every year, and the fact 
that the rights of co-3harers are affec¬ 
ted adversely, I feel constrained, in 
spite of the successive rulings, to 
refer the questions to a higher Bench. 

Mukerji, J.-This appeal raises a 
question of far-reaching coi9e-\U9no9 
and requires careful consideration of 
the law. 

The appellant in this Court was the 
plaintiff in th9 Court below He 
brought the suit, out of which this 
appeal has arisen, for recovery of 
profits for the year 1317 Fasli, against 
the respondent who is the lambirlar 
•of the village. The appellant’s share 
in the village is Although the 
suit was described as one for the 
year 1327 F., the suit included a claim 
for sums of arrears for the years 1321 
to 1326 F, recovered by th« lambzr.l ir 
in the year 1327. The plaintiff alleg¬ 
ed that the respondent had been 
negligent in the matter of colleotion 
in the year 1327 F. and the Courts 
below have accepted this allegation 
as correot. 


Tne defence in the suit wa3, inter 
alia, that the claim in respect of the 
year 1326 F. was barred under Order 
11, rule 11 of the Code of Civil 
Procedure. At the time of the argu¬ 
ment, a further plea was raised that 
it was not permissible to th9 plaintiff 
to olaim arrears of the previous years, 
if he was disposed to olaim his share 
of the gross rental, on an allegation 
of negligence on the part of the 
lambarlar during the year or years in 
suit. That is to say, the plea was 
taken that the plaintiff should 
content himself either with taking 
what was collected for the year 1327 
F . (negligence or n j negligence on 

the lambardar for the 
year 1327 F.) and the arrears for the 
previous years oolleoted in 1327 F. 
•or he should content himself with his 

l5?i 0 J al J he STMMental of the year 
mi F. foregoing all olaim for the 

S3?Previous years although 

.. P 1 ? Ooqrt of first instanoe allowed 
the plea of the defendant on both the 


points and decreed the claim on the 
basis of the gross-rental of the year 
1327 F. and held that thecliim for 
the arrears of 1326 F. was barred 
under the previsions of Order 11. rule 
11 of the Cole of Civil Procedure. 

The 'Court of first appeal found 
itself bound by the ruling; of this 
Court and dismissed the appeal of 
the plaintiff. Is did not enter into the 
question whether the clai n for the 
year 1325 was or was not barred by the 
provision of the Code of Civil Pro¬ 
cedure. Evidently the question did 
not arise after it was held that claim 
for only 1327 F. could be considered. 

In this Court, it has been urged by 
Dr. AgarwaU that the C ourts bslow 
wsr3 wrong in interpreting the rulings 
of thi9 Court and that, if the rulings 
of this Court have been rightly in¬ 
terpreted, the rulings did not lay 
down correct law. 

It must be noted that, if this con¬ 
tention of the appellant be allowed, 
the other question a9 to the appli¬ 
cation of Order 11, rule LI of the 
Code of Civil Procedure will have to 
be also considered either by this 
Court or by the lower appellate Court. 

Now let u; consider the question 
before the Court. It has been for¬ 
mulated before. But it will be better 
to re-state it for the sake of clearness. 
It is: 

“ Whether a plaintiff suing for the 
profits of any partiouUr year, can 
claim or not the arrears in respeot of 
the previous years but colieoted in 
the year under suit, if the plaintiff 
should allege that the lambardar has 
been negligent in the year in suit and 
ha3 not collected all the rents etoj 
that oould have been collected by him 
and that, therefore, the plaintiff is 
entitled to recover the profits of the 
year in suit not on the basis of aotual 
collections but on the basis of the 
gross amount that oould have been 
collected?” 

I will consider the principles and 
the law before examining the autho¬ 
rities on the point 

To start with, the question itself, 
in my opinion, involves a wrong state¬ 
ment of the rights of the co-sharers. 
The lambardar is only an agent for 
the co-sharers, and he is bound to hand 
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over to the co-shares their shares-of 
the profits after deductions of the just 
expenses and his own remuneration 
and share of the profits. This is the 
substantive right and liability of the 
co-sharers and the lambardar. But, for 
the purposes of working out this right 
and liability, it is necessary to fix 
the date for the distribution of the 
profits. For, otherwise, any co-sharer 
may bring a suit at any time and 
there would be a multiplicity of suits 
Further, as in the case of other suits, 
it is necessary to fix a limit to the 
time within which a suit for profits 
may be allowed to be instituted. The 
law accordingly fixed that the profits 
should be distributable at the end of 
each year. The year expires on 30th 
of June and the authorities hare laid 
down that the profits for any year 
would be payable after the expiry of 
that year, on 1st of August. For 
example, the agricultural 1327 F. 
expired on 30th June 1920 A. D. and 
it would not be permissible to the co- 
ebarers to claim the profits of that 
year before 1st August 1920. The 
period within which the suit must be 
brought has been laid down as 3 years, 
and any suit for the profits for the 
year 1327 brought after 1st August, 
1923 would be barred by limitation. 

Thus it will be seen that, for the 
calculation of the profits, the time has 
been divided into years. A year is, 
therefore, a unit for the purposes of 
calculation. A year is again usually 
divided into halves, the kharif and 
rabi halves. This is so where the 
property yields two definite harvests. 
In the case of other crops, an arbitrary 
division is made and some crops are 
regarded as rabi crops and others as 
kharif. Thus a co-sharer may sue 
for the profits of only the kharif crop 
of a year, but he cannot sue till the 
date for division fixed for the distribu¬ 
tion of the profits has arrived. 

The division of the period during 
which the profits have accrued into 
units of years would be a proper 
division as the rent payable by 
tenants is calculated by the year. 
The profit for any particular year, 
therefore, is the income from the pro¬ 
perty that has accrued (whether 
j ealized or not) in the course of that 
y c*r. ' If a rent payable by a tenant 
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for the year 1326 be realised in 1327 
F, a co-sharer would get his share of 
it as the profit of the year 1326 and 
not as of the year 1327. Suppose a 
co-sharer sells his property at the end 
of 1326, and the arrears of that year 
are collected in 1328; he would still be 
entitled to recover it. 

It follows that although a co-sharer 
has an absr lute right to all the pro¬ 
fits accruing from his share of the 
property, he has to specify for which 
unit or half unit he claims, when he 
makes a demand. He has to say that 
he claims the profits which accrued in 
such and such year. If this be 
correct, it is not right to say that a 
claim for the profits of 1327 F. would 
include all the arrears that accrued 
due in the past years but which were 
collected in the year 1327 F. Thu3 the 
ciaira of the appellant before us is 
virtually a claim for the years 1324 
to 1327 F. His claim includes his 
share in the monies that fell due to 
him and the other co-sharer, in the 
years 1324, 1325 and 1326 respectively 
although these monies were not col¬ 
lected till 1327 F. 

Incidentally it may be pointed out 
that there can be no bar to the main¬ 
tenance of more than one suit for the 
profits of one particular year, though, 
except in certain cases, the second 
suit would also include a claim for a. 
subsequent period. Suppose a co¬ 
sharer sells his share in a village at 
the end of 1324 F. He sues for 
recovery of his share in the profits of 
1324, and it is found that the collec¬ 
tions have been less than the amount 
that accrued due in the course of th& 
year and this without any negligence 
on the part of the lambardar. The 
co-sharer would get his share of the 
money actually collected. There is 
nothing in the law, nor in justice to 
prevent him from suing the lambardar 
again for the balance of the profits 
when the same may have been collec¬ 
ted provided his suit is within time. 
He did not omit anything from, his 
claim- in the first suit, and hence 
Order 2, Rule 2 will not be a bar- 
The principle of res judicata will not 
apply. The suit was partially decreed- 
on the simple ground that only> a. 
smaller sum had been collected. If 
we do rot permit a second suit, wft 
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8 hall pat a premium to a lambardar s 
not collecting the full amount of the 
dues. 

To go back to the subject. The 
profit for a particular year is, there¬ 
fore, only what accrued due in that year 
and does not include the sums that 
fell due in the earlier years but were 
collected in that particular year. 

If this view of the law be correct, 
it would follow that the plaintiff's 
claim splits itself up into distinct 
portions. One portion relates to 
arrears for 1324, collected in 1327, 
another to arrears for 1325, collected 
in 1327, a third to arrears of 1326 
collected in 1327 and, lastly, to profits 
for 1327. These are distinct claims, 
based on distinct causes of action and 
but for the permission to combine 
causes of action, separate suits would 
be necessary subject, however, to the 
provisions of Order 2, rule 2 of the 
Code of Civ ; l Procedure. 

If then the causes of action be 
distinct, there would be no bar statu- 
tory, or on general principles, to the 
plaintiff claiming the arrears of the 
previous years and the profits of the 
year just ended, simply because with 
respect to the last item of the claim 
he says that the lamlardar has been 
•negligent in making collections. The 
lambardar may not have been negli¬ 
gent in the earliir years or his negli¬ 
gence may be made no ground for 
complaint. 

Now, if we examine the language 
of the statute, we can discover no bar 
to the maintenance of such a suit. 
S. 164, clause (2) says that the Court 
may award to the plaintiff not only 
his share of the profits "collected but 
also of such sums as -have remained 
uncollected owing t'j~ the negligence 
or misconduct of the lambardar. The 
lambardar , thus, may bo held liable 
for the distribution of the monies 
oolleoted by him on account of the 
previous years and for the year just 
ended and also for sums which accrued 
due in the year just ended and wbioh 
remained unoollected owing to the 
negligence or misoonduot of the 
lambardar. 

Now let us examine the authorities. 
The imported case .ip that of 
Chhabiraji ▼. Oanga Praiad (1). In 
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this case, Ryvee and Gokul Prasad 
JJ„ following an unreported ease 
decided by Piggotk and Ryves, JJ., 
came to the conclusion that a plain¬ 
tiff, in a suit for profits against a 
lambardar , could either claim on the 
basis of the actual collections (in this 
case he may include arrears collected 
for previous years in the course of the 
years in suit) or on the basis of the 
gross rentals, for the years in suit, 
foregoing in such a ease his share in 
the arrears collected for the previous 
years. In both the cases, the ground 
given was, as understood by me, this. 
The rule of limit&tiea is that a suit 
for profits must be brought within 3 
years of the month of August follow¬ 
ing the close of the year (N®. 16 of 
the 4th. Schedule to the Tenancy 
Act). If the arrears, say 4 years old, 
be collected by the lambardar, a suit 
for the arrears would ordinarily be 
time barred for the recovery of the 
same. But if the plaintiff treats the 
arrears as the profits of the years for 
which he has sued, being the sum 
actually collected by the lambardar , 
the question of limitation may be 
waived. But if the plaintiff should 
claim both the arrears collected and 
the gross rental of the years in suit 
he will be claiming both the items 
barred by time and the profits ef the 
years in suit. He cannot have both 
ways. With utmost respeet. I have 
not been able to appreciate the argu¬ 
ment. If the claim with respeot to 
the collected arrears be really time- 
barred, I fail to see how the question 
of limitation oan be got ever by giving 
the plaintiff the arrears on his waiving 
to claim on the basis of gross rental. 

In the case of Nazir-ud-din v. AchcH 
Begum (7) Ryves and Gokul Prasad, 
JJ. held that the starting point of 
limitation for a suit for profits, under 
S. 164 of the Tenancy Act, was 1st 
August following the close of the 
year (agricultural) and that a suit for 
recovery of arrears of profits, even if 
instituted within 3 years ®f actual 
collection, would be time-barred if 
the suit has been instituted more than 
3 years from August following the 
close of the year on account of 
whioh the. arrears have been ool- 
' looted by the lambardar. If this* 
really be the law, it must be said 
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that it is extremely unfair to the plaintiff lose his.share of it for the 

simple reason that the money could 
not be realised earlier and although 
no blame attaches to him? But it . 
will be argued, ‘well the law says so, 
and we cannot help it.’ But does the 
law really lay down such an absurd 
rule? The law starts the period 
from the time when -the profits be- 
come payable. A share of rent not 
realised cannot be payable tilt'it has 
been recovered by the lambardar. Sup¬ 
pose in a suit brought before the co- 
sharer claimed on the basis of gross 
collection and the Court held that 
there was no negligence. Then the 
arrears frr 1324 are collected in 1327. 
Why should it not be said that this 
sum of profits became payable after 
the end of 1324 'and on 1-3-19 20? 
This would be the natural meaning of 
the words. All that the law siy-»is 
that the plaintiff must claim within 3 
years of the date, when according 
to the rules the amount should have 
been pud to him. The amount re¬ 
alized in' 1320 could not have been 
payable to him on 1-8-17. 

I am, for the above reasons, of 
opinion that he suit is maintain¬ 
able and the Courts below should find 
out on what dates the arrears for 1324 
1326 were actually recovered. 

On the question of the application- 
of order 2 rule 2 of the Code of Civil 
Procedure, it does not appear how it 
can apply. All that has been urged 
is chat there was no previous suit for 
the year 1326. If not, it does not 
matter. If the arrears of 1326 were 
not realised till 1327 F., could any 

claim for the money now claimed 
have been mide earlier. The 
facts disclosed do not justify a dis¬ 
missal of the suit for the year 1326. 

I would remand the suit to the 
Court below under order 41, rule 23 
of the Code of Civil Procedure and 
ask the District Judge to dipose of 
the appeal according to lew. The 
costs in this Court to abide the result, 
the costs including the fees'of coun¬ 
sel on the higher scale. 

Judgment of the Full Bsnch 

Walsh, Ag. C. J.—The reference 
was laid before, what is called, a Full 
Bench, because of the great impor¬ 
tance of securing that there should be 


co-sharers and extremely partial to 
the lambarbar. I would respectfully 
dissent from this view. I will exa¬ 
mine this ruling of their Lordships 
presently. But assuming this to be 
sound law, all that will follow in the 
suit before us now is that only so 
much of the suit should be dismissed 
as would fall beyond time, and would 
not justify the rule that if the plain¬ 
tiff should claim on the basis of gross 
rental for-certain years, he should 
give up his claim for the arrears 
undoubtedly collected by the lam¬ 
bardar for the benefit not<of only him¬ 
self'but also of all the co shares. 

In the present case, 
year* 24 F ended on .>0-5-1917 A. D. 

’25 F do do do 1918. 

'26 F do do do 1919. 

'27 F do do do 1920. 

The suit was brought on 17th Janu¬ 
ary • ls2I. The s arting point for 
limitation for the claim for 1324 
would be 1-8-1917 and for 1325 would 
be 1-8-1918. Thus only the claim 
with respect to 1324 would be time- 
barred. There would then be no justi¬ 
fication to disallow the claim with res¬ 
pect to the years 1325 and 1326, on the 
mere apprehension of limitation. The 
Courts can examine each case and 
dismiss only so much of the claim as 
would be barred. There is, therefore, 
no ground for laying down a very 
broad rule without regard to the actual 
facts of a case. 

If we examine the question of 
limitation, we shall find that the star* 
ting point is given in wide language. 
Column 5 of the 4th schedule No. 16 
says that the period begins from 
“When the share of the profits becomes 
payable”. This date is fixed by the 
Local Government as 1st August in 
cases where no date has been fixed by 
the settlement officer or by the co¬ 
sharers themselves. If a suit for, 
say 1324 F., has to be brought, the 
starting point would ordinarily be 
1-8-1917. But suppose such a suit is 
brought and it is found that out of the 
net profits divisible of, say Rs. 1000, 
only 600 have been collected, and 
the plaintiff gets his share in it, if 
the balance be not recovered till (as 
alleged in this case) 1327, must the 
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no misunderstanding in the raind< of 
the Courts below who have to deal 
with thousands of these suits year by 
year as to the principles which ought 
to regulate the decision of claims by 
co-sharers against their lamb-irdars. 

I think I am expressing the view of 
the whole Bench when I say that no 
Bench of this High Court ever intend¬ 
ed to lay dovn a principle which 
would effect a change i i the law. The 
•difficulty has arisen over the use of 
language which, when separated from 
its context, may be understood to 
mean more lhan was really intended. 
The questions which have been refer¬ 
red to this Bench are as follows: — 

1. Whether in a suit under S. 161 
of the Agra Tenancy Act. a co-sharer 
is entitled to a decree for his share of 
the arrears collected on account of 
previous year?, as well as his share of 
the gross rental for the year in suit 
in case the negligence or misconduct 
of tho lambardar is proved. 

2. Whether the period of limitation 
for a suit under S. 161 fora share of 
profits in respect of arrears collected 
subsequently, begins to run ( a> from 
the 1st of Augu-t immediately follo¬ 
wing the year to which these arrears 
relate, or (6) from the 1st of August 
following the year in which the 
arrears are realised. 

In my view Dr. Agarwala- in open¬ 
ing the argument this morning was 
right ia enforcing what he called the 
fundamental principles underlying 
the question of adjusting accounts 
between a.co-sharer and his lambardar. 
For the purpose of collection and dis¬ 
tribution a lambardar is undoubtedly 
the agent of the co-sharer and that 
lagal relationship, whan a question 
arises with regird to the accounting 
by the lambardar for the rents and 
profits for which he is responsible 
on behalf of his principal, sets in 
motion two recognised principles of 
oontractlaw. The first is this:—An 
agent who oollects money for his 
principal subject to a proper deduc¬ 
tion for commission, expenses, outgo- 
mg and so forth, is ft debtor to his 

Ti in r P kl 1 01 ^ 0 ^alanoe in his hands. 
The liability to pay arises when the 

ao ® ? Wl».ed, subject to this, 
that if there is a- 0 Us tomary period, 


or a period fixed by some notification 
having the force of law, such as in 
this case the 1st of August, or as in 
England the ordinary quiter-day, it 
becomes payable in the eyes of the 
law on that date. The fact 
that it fell due, for example, in 
the years 1*21. 1322 or 1323 couldl 
not affect the co-sharar’s right 
to it if it was not received and ascer¬ 
tained till the year 1324. The delay 
in such a case is neither the fault of 
the lambardar nor the fault of the co 
sharer. It is the fault of the tenant 
and cannot affect the contractual 
rights of the parties. This, I tak9 it, 
is a correct statement of th9 contrac¬ 
tu il relationship as laid down in S. 
217 and 213 of the Contract Act. The 
secoud p-inciple is this:—An agent 
who neglects his duty, that is to say, 
who is guilty of a breach of contract, 
is ordinarily liable to pay compensa¬ 
tion. or what is called damages, which 
directly follow from his breach. If a 
lambar lar does not collect from 
solvent and willing tenants, if he 
squanders the cash, and generally 
fritters away profits which might b: 
realised i: he were ordinarily diligent, 
he is, in the eyes of the law, apart 
from anything in the Tenancy Act 
liable for breach of contract. This is 
provided by S. 2L! of the Contract Act 
In that case the mischief is different 
from the o:ie to which I referred 
inder the first principle. He is liable 
for his own default and not for the 
default of the tenants. But in each 
case his legal liability, when brought 
before the Court, isa matter of aocount. 
H* has knowledge of the materials 
in his hands which enables him to lay 
before the Court the true state of ac¬ 
counts. The co sharer has no more 
than a general knowledge of the 
rental which ought to be forthcoming 
and of the actual failure which has 
taken place. Now to these two just 
olaims recognised by the Contract 
Act, there can be only two defenoes,' 
if'the legal relationship is admitted, 
as of course it must be in the oas9 of 
a lambardar and a oo-9harer. The 
first is satisfaction either by* oash 
payment or contra aocount. The 
second is limitation, by whioh the 
law prohibits the oo-sharer from 
enforcing his olai n. I think we ace 
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all agreed, I hold strongly that, there 
is nothing in the N. W. F. P. Tenancy 
Act, and particularly inSs. 163 and I6i 
which deal with these matters, which 
professes to modify or qualify, or in 
any way cut down the fundamental 
contractual rights of a co-sharer as 
against his lambardar. It is always 
dangerous to use language outside the 
statute, but, in my opinion, S. 164, 
with which we are immediately con¬ 
cerned, deals only with machinery. 
That is to say, it provides that on 
the revenue side a co-sharer may sue 
in the Revenue Court his lambardar 
for his share of the profits, and he 
also may ask the Court in such suit 
to deal with a negligent lambardar in 
the manner prescribed in sub-S. 2 of 
S. 164. 

I do not wish to say anything 
which will tend to obscure the ques¬ 
tion, or create misunderstanding in 
the minds of the lower Courts with 
reference to their method of dealing 
• with such a claim as this, but I will 
take the simplest possible illustration. 

There is a lambardar who has been 
grossly negligent, and who, if nothing 
else appeared, would be liable for a 
decree for the gross rental. It so 
happens that, say half a dozen tenants 
desirous of discharging their liabili¬ 
ties, in spite cf his negligence, have 
banded over to him their rents so that 
bo is in possession of the rents of six 
of the tenants. If the co-sharer knew 
this fact, I can see nothing in the 
Act which would prevent him from 
doing what he might do in an or¬ 
dinary Court of law, namely, from 
suing the lambardar for his share of 
these six tenants, and in addition for 
the gross rental in respect o! tho 
failure of the lambardar , owing to his 
negligence, lo collect anything bo- 
yond anything that the tenants had 
voluntarily paid. It seems to me that 
so long as the co-sharer does not get 
anything twice over, under S. 16*, the 
Court could decree the suit in that 
way. It could also adopt the alterna¬ 
tive method of decreeing what would 
produce the same result, namely, of 
awarding the gross rental for the 
whole zamindari in respect of the 
lambardar a negligence, allowing the 
lambardar credit for, that is to say, 
recognising the lambardar'a right to 


retain in his hands the actual oollec* 
tions which he happened to have 
made owing to the voluntary act of 
the tenants. In that sense it is true 
to say that in one year a co-sharer 
cannot have both the gross rental and 
the actual collections but so far as I 
can see that is the only true sense. 
Subject to his not getting anything 
twice over, he is entitled to ask the 
Court for his share of actual collec¬ 
tions arising out of one set of circum¬ 
stances, and gross rental arising out 
of the other. I have only taken that 
as the simplest illustration which I 
could think of. It follows, of course, 
from that, that in my opinion there 
is equally nothing to prevent, in a 
suit against a lambardar by a 
co-sharer for the arrears claimed 
in respect to three years, the 
-.co-sharer from recovering'" from the 
lambardar, not enly the gioss rental 
on the ground of negligence for each 
of the three years in suit, but in ad¬ 
dition such amount as he can show, 
or the lambardar admits, that the 
lambardar has in fact received in 
respect of rents which were due from 
the tenants in the years preceding 
those in suit, but received by the 
lambaruat in the years in suit, in spite 
of his negligence, always of course 
provided that no claim made against 
the lambardar for arrears is barred by 
statute as against him. I am inclin 
ed to think that the difficulty, which 
has created obscurity as to these 
principles which I have endeavoured 
to state, has arisen more from mis¬ 
understanding thin from actual 
deliberate decision by any Bench of 
this Court, but I agree ; with the 
District Judge, who decided the case 
which has come up to this Court in 
appeal, that he was confronted with 
decisions which he was bound to fol¬ 
low as he did. The casts I refer to 
are Chhabraji Kuntcar v. Ganga Singh 
(1), and the report of a decision by 
my brothers Piggett and Ryves in¬ 
corporated in a foot-note in the 
report of the case above-mentioned, 
decided by them in a second appeal 
in July 1917, where it may be said 
that they indicated that collections 
of arrears preceding the years in suit 
could not be recovered in the same 
suit as a suit for gross rental in 
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respect of the years in suit. I am 
inclined to think that the Bench 
treated the arr.ars which were claim¬ 
ed in that suit as being already 
statute-barred. If they did, I agree 
with their decision or dicta. If, on 
the other hand, the claims were not 
in fact statute-barred, I feel myself 
unable to agree with the opinion 
they expressed. 

That brings me to the second ques¬ 
tion. I am of opinion that a9 bet¬ 
ween the co-sharer and the lambardar , 
the statute begins to run in respect 
of arrears collected, no matter in 
what year the rent became due as 
between the tenant and the zamindar, 
in the year in which they have been 
received by the lambardar. The date 
in that year is fixed by rule, namely, 
the 1st of August. The agricultural 
year ending on the 30th nf June, the 
1st of August provides a convenient 
margin for settling up accounts, and 
1 will-just state shortly my reason 
for holding that the statute runs from 
the 1st of August following ' the 
agricultural year. The word used is 
“divisible”. Now you cannot divide 
what you have not received. You 
may apportion it, but you cannot 
divide it. When the lambardar receiv¬ 
es the rents, no matter out of what 
year they arise, under the contract 
of tenancy, he is entitled to deduct 
from the gross the expenses of col¬ 
lection, revenue, cesses, • out-goings, 
and his own commission. Having 
done so, he arrives at what is called 
“the nett”. Until the nett is as¬ 
certained, no one can say what is the 
share due to any particular co-sharer. 
It is the nett which is divisible, 
because the account is dealing with 
. .profits, and, in my opinion,- when the 
statute talks of “divisible,” it means 
divisible on the 1st of August. It 
■ ; is the profits which he has to pay 
and divide, not the rents. Thus if he 
collects rent due in 1922, and oolleots 
them and receives them in 1924, he 
brings them into his 1921 aooount, 
debiting them against himself. On 
the oredii side, as I have said, should 
appear all his expenses and charges. 
The difference between the debit and 
the oredit is: ' the nett, whioh is divi¬ 
sible on theilst. of August, 1924, and 
becoraoa payable-oa-thit date, and 
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the statute runs from that date. I 
agree with my brother Daniels that 
when, and in so far as, the claim is 
based on negligence, the statute runs 
from the 1st of August next follow¬ 
ing the period in which the negli-[ 
gence occurred. In my opinion the 
two questions submitted to the Court 
must be answered in that way. 

I am not prepared to say that the 
decision in the case of Naziruddin 
v. Achchi Begam 17>, is necessarily 
wrong. My brother Ryves thinks 
that it should not have been reported, 
and it certainly does not state the 
facts clearly as unfortunately is too 
often the case in the reports. 

In my opinion the answer to- the 
first question is “Yes”, and the 
answer to the second question i9 : 
“the 1st of August following the; 
year in which the arrears were 
realised”. 

'Sulaiman, J.—I agree. My views 
with reasons are fully set forth in 
my order of reference which I adopt, 

I have nothing more to add. 

Ryves, J—I agree generally. 

As I wa3 a party to the three cases- 
which have been discussed, I think I 
should add a few vords. The case 
reported in Chhabraji Kunvoar v. Ganga 
Singh (1) is really irrelevant, because 
the decree was based on “actual col¬ 
lections”. The judgment, however, 
perhaps unfortunately, reproduced a 
dictum contained in the earlier deci¬ 
sion (reproduced in the foot-notes). 
That dictum was based on the as¬ 
sumption that the arrears of whioh 
it speaks of th« previous years were 
time-barred. While, therefore, neither 
case is re illy an authority for the 
■ general proposition that if a deoree 
is given against a lambardar under 
-the 2nd clause of S. 164, on the grosa 
rental of a particular year, he cannot 
also be hold responsible for the profits 
of previous years collected in thac 
year, I know it has been generally 
believed that both these deoisions do 
support the proposition. I am glad 
that this mistake is now corrected. 

The third ruling Nazir-ud~din v. 
Achhi Begam (7) refers to S. 163. The 
judgment does not Eet out all fcK* 
faots.mThere • was no discussion o: 
jthe point in.the judgment, and it 
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' seems we accepted the opinion of the 
District Judge. 1find, however, on 
examining the record of that case 
tnat the report does correctly represent 
what we hold. After hearing the 
elaborate arguraeDtin this case, I am 
satisfied that it was wrongly decided, 
and I entirely agree with the view 
now propounded. I think that the 
referring orders of my brothers Sulai- 
an d Mukerji are unanswerable. 

Mukerji, J.—I have already writ¬ 
ten my judgment dealing with the 
two questions now before us. I do 
not wish to add anything to what I 
had already written before the case 
was referred to the Full Bench. My 
answer, fer the reasons already 
recorded, are on point No. 1 in »he 
affirmative, and on point No. 2 that 
the limitation begins to run from tbe 
1st of August following the year in 
which the arrears are collected. 

Daniels, J.—I concur in the answ 
ers given by my learned brothers to 
the questions referred to us. It is 
obvious that no co-sharer is entitled 
in respect of the demand for a parti¬ 
cular year to recover more than his 
share of the gross rental for that 
year. But subject to this, there is 
no reason why he should not join a 
claim to the gross rental of a parti¬ 
cular year in which negligence is 
alleged against the lumbarJar, with 
a claim for collections made by the 
lambanlar in that year in respect of 
previous years. In the present case 
profits of the previous years had 
been awarded on the basis of actual 
collections. 

I also agree that the second ques¬ 
tion should be answered in the affir¬ 
mative. Where in a suit gross rental 
is claimed on a plea of negligence, 
the cause of action arises on the first 
of August following the close of the 
Fasli year to which the claim relates- 
but where the claim is for arrears 
collected on account of past years, 
the cause of action arises on the 1st 
of August following the year in which 
those arrears are collected, 

By the Court.— The answer to the 
first question is, ‘yes.’ 

The answer to the second question is 
‘from the 1st of August following the 
year in which the arrears are realised.’ 

Answered, in the affermative. 
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Daniels, j. 

Sohan Ahir —Applicant. * • 

v. 

King Emperor —Opposite Party. 

Cri. Rev. No. 17 of 1924, Decide! on 
13th February 1921, from an Order of 
Sess. J 'Benares.D/-13thDecember 1923. 

Criminal trial — Coi'.urrea t sentences. 

The ph'aie “ I pa<s sentence inrfer 8s. 326_ 

148 ” or whatever the sections nay be mjiit 
be interpreted to mca i that the Magistrate in¬ 
tended to {a«9 concurrent sentence*. 

A Sanyal —for Applicant. 

The Crown was not represtn.ed. 

Judgment*—The point taken in this 
revision is this. The applicant 
Sohan was charged with two offences 
under Ss. 3?6 and 148 T. P. C. The 
learned Deputy Magistrate convicted 
him on both charges and sentenced 
him to 18 months rigorous imprison¬ 
ment under Ss. 326 and US of the 
Indian Penal Code. The learned 
Sessions Judge in appeal acquitted 
the accused of the offence under S. 118 
but maintained the conviction under 
S. 326 of the Indian Penal Code. 
Holding that the sentence passed was 
not excessive for the offence under 
S. 326 he upheld it. 

The argument in revision is that 
wher« a judgment is framed in the 
form in which the Deputy Magis¬ 
trate’s judgment is framed it must be 
taken that the Magistrate intended 
to impose a separate sentence of nine 
months under each charge, In my 
opinion this is not what the phrase 
used means. Whero a Magistrate 
convicts under two sections and in¬ 
tends to pass concurrent ‘sentences it 
is a very co nmon though somewhat 
slovenly method of expressing the 
conviction, to say, ‘‘I pass sentence 
under Ss. 326 and 148” or whatever 
the sections may be. In ray opinion 
the sentence must be interpreted as 
meaning that the Magistrate passed 
concurrent sentences under each sec¬ 
tion. Seeing that the case was one 
of an attack with a gandasa the sen¬ 
tence was clearly not excessive on the 
merits. There is no reason to inter¬ 
fere and I rejeot the application. 

Application rejected . 

t 
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Daniels, J. 

4 

Alunesher Lal and others— Defen¬ 
dants— Appel'ants. 

v. 

Amor Nath alias Chhotey Lal— 
Plaintiff—Respondent. 

S. A. No. 1198 of 1922, Decided on 
25th February 19H, against the dec¬ 
ree of the Second Additional District 
Judge of Gorakhpur. 

♦ (a) Hindu Law—Joint family-Aliena- 
tion— Soi‘3 must prove illegality or immorality 
only trt case of antecedent debt or execution 
tale . 

It is only where property'ha; psssed out of 
the joint family under an alienation in lieu of 
antecedent debt or in executio \ of the credi¬ 
tor's remedies for such debt that it lies on the 
Eons to prove that the debt was illegal or im¬ 
moral. In other cases, for example, of al ena- 
tion for cash aliente must prove le^al neces- 
•ity, IP. 491, C. 2.] 

*.(&) Hindu Law—Joint family-Alienation* 


1. A mortgage debt due to Raghu- 

bar Dayal ... ... Rs. 20- 

2. Another mortgage ... Rs. 25 

3 To pay oil a pronote due to Gan- 

ga Prasad •... ... Rs. 109 

The trial Court found that legal' 
necessity was established to the ex¬ 
tent of Rs. 109 only and decreed the 
suit for possession subject to payment 
of this amount. The defendants 1 to 
8 appealed and the plaintiffs filed 
cross-objections objecting to the order 
directing them to pay Rs. 109. The 
Court below dismissed the appeal and 
allowing the cross objections gave 
the plaintiffs an unconditional decree 
for possession. The defendants 1 to 
8 have filed a second appeal to this 
Court. 

As regards the first two items of 
Rs. 20 and Rs. 25 the trial Court 
found that they were not due from 
Sham Lal but from his cousin. This 
finding was not assailed in appeal tc 
the Court below and is final. 


Aienation otherwise invalid cannot bs 
enforced even a. ainst the father’s own share 
in the joint family property in U. P. 6 I. A. 88 ; 
39 A 43?; Fol. 1934 P. C. 50 Expl. 1921 All. 21. 
foil. 

Surenlra Nath Sen and Verma —for 
Appellants. 

S. A. Haider —for Respondent. 

Daniels, J.—This is an appeal by 
the defendants in a suit in which the 
plaintiffs sought to recover possession 
of the property sold by their father 
Sham Lal, defendant No. 9, to Mu- 
sammat Phul Kunwari in 1902 for a 
sum of Rs. 1,455. It is stated in the 
judgment of the trial Court that the 


As to the item of Rs. 10.9 the find¬ 
ing of the Court b6low is that it is not 
proved that there was any such debt, 
due to Ginga Prasad. The Subordi¬ 
nate Judge who tried the case had 
said in his judgment that the pronote 
was not proved but added, without 
referring to any evidei.ee on the 
point. ‘ I take it that Sham Lal bor¬ 
rowed that money and the transfer of 
the property for that amount would 
be to pay up antecedent debt.” The 
Court below holds that the Subordi¬ 
nate Judge was not justified in mak¬ 
ing any such -presumption. It holds 
that the debt is not proved. This is 


vendee was the wife of Sham Lai’s a finding of faot which must be accep- 
cousin. ' The property was joint ted in second appeal, 
family property and the plaintjift’s The appellants’ case as to Rs. 1,301 
cAse was that the sale was executed paid in cash was that it was borrowed, 
without legal necessity. The sale to pay off arrears of theka money due 
was the subject of a pre-emption suit from Sham Lal to the Hathwa Raj. 
ana the defendants are transferees Both the Courts below have held that 
trom the successful pre-emptor. The this is not proved. The trial Court 

^ as decreed on pay- held that it was at leaBt possible that 
U L sa ^° pr ^ ce * ^e 8a * e the whole transfer was oollusive and 
• 9 p ca9 k pa ^ * n pre * ma d® ia order to save the property- 

° f t . he Sub-Registrar at the time from liability to sale in case of the 

deed to the Hathwa Raj obtaining a deoree. In 
SOUL Si 3,: 1 *? 01 * The remainder the sale-deed it is said that this 
/ \ -i BBideraUqn was left with the amount iB borrowed to pa? off lease 
P * Jpaent of ^ ree P rior money- and for other necessities There 
( 3 . 4 !l ? 1 was a Sait for arrears of lease monejy- 
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pending when the transfer was made. 
The claim was for Rs. 2,049 but it was 
ultimately decreed for & sum of 
Rs. 484 only apart from costs. The 
•sum of Rs. 1,301 was certainly not 
■applied in payment of lease money. 
The amount due was not realised un¬ 
til 1901 and 1905 (between two or 
three years later) by attachment and 
sale of Sham Lai’s property. The 
Additional Judge considers that this 
throws great doubt on the story put 
forward by the defendants. After 
detailing the circumstances the learn¬ 
ed Judge t ays; 

“ The inference is irresistible that 
the money borrowed Rs. 1,301 was not 
borrowed for the purpose of paying 
off the arrears.” 

This again is a finding of fact 
which it is not open to the appellants 
to challenge in second appeal. 

The learned Advocate for the appel¬ 
lants has pressed his case on two 
grounds:— 

1. That the vendee advanced the 
money on the faith of a representa¬ 
tion which she in good faith believed, 
and was justified in believing, that 
the money was borrowed for this pur¬ 
pose and it is, therefore, immaterial 
whether it was really so applied or 
not. 

2. That as the property has passed 
out of the family the sons cannot re¬ 
cover it except by showing that the 
consideration was obtained for an 
illegalor immoral purpose. 

The first plea may be disposed of on 
the simple ground that no case based 
on a respresentation was set up in 
either of the Courts below. I am ask¬ 
ed to arrive at a finding of fact that 
such a representation was ^ made 
though the question was never Agita¬ 
ted before the Court of first appeal. If 
it were open to me to go into the 
question, the close relationship exist¬ 
ing between the vendor and vendee 
might be a material point in deciding 
it. No plea as to representation was 
made in the written statement nor 
was any issue framed upon"it. It is 
glanced at in one sentence in the 
trial Court’s judgment where the 
learned Subordinate Judge in dealing 
with th • plea that the money was 
borrowed to pay up arrears of lease 
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money says that the transferee should 
have satisfied herself that that suit 
was not a fictitious suit and that the 
money was actually due from Sham 
Lai In the sequel, as I have already 
noted, he -thought-j^possible -that • the 
whole transfer made by Sham Lai in 
favour of his cousin’s wife was a 
collusive transaction. In the grounds 
of appeal to the Court below the only 
ground which can possibly be treated 
as bearing on this question is para. 5 
which runs:— 

“ That the lower Court has regar¬ 
ded the fact that the consideration 
was really spent for legal necessity as 
not proved is irrelevant. The lower 
Court ought not to have relied on this 
fact.” 

This, however, is not a plea of re¬ 
presentation. It asserts that the 
plaintiffs ought not to have relied on 
the omission to pay up the theka 
money as an argument against the 
money having been borrowed for this 
purpose. It does not assert that a 
representation of the existence of 
legal necessity was made to the ven¬ 
dee or that she advanced the money 
after due enquiry under an honest 
belief of the truth of that representa¬ 
tion. Tt is clear from the detailed 
judgment of the learned Additional 
Judge that no such plea could have 
been argued before him. 

The second plea is entirely unten¬ 
able. It is only where property has 
' passed out of the joint family under 
an alienation in lieu of antecedent 
debt or in execution of the creditor’s 
remedies for such debt that it lies on 
the sons to prove that the debt was 
illegal or immoral. This was laid 
down in the leading case of Suraj 
Bunsi Kuer v. Sheo Parsad Singh (1), 
and was re affirmed in Sahu Ram 
Chandra's case (2), and in the very 
recent case of Brijnarain v. Mangla 


(1) [1880] 5 Cal. 148—6 I. A. 88-4 

C. L. R. 226—4 Sar. 1 (P. C.) 

(2) [1917] 39 All. 437-44 I. A. 126- 

21 C.VW: N. 698—1 P. ’i: W. 
557—15 A. L. J. 437—19 Bom. 
L. R. 498—26 C. L. J. 1—33 M. 
L. J. 14—39 I. C, 280—(1917) M. 
W. N. 439-22 MA L. T. 22-6 
L. W. 213 (P. C.) r, ‘- ’ 
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prasad Rai (3). The distinction bet¬ 
ween an alienation incurred in lieu 
of prior debt and an alienation enter¬ 
ed into for cash was the basis of the 
deoision in Chandradeo Singh ▼. Mata 
Prasad (4), which was subsequently- 
affirmed 'by their Lordships of the 
Privy Council. The .principle has 
been explicitly re affirmed by this 
Court in the case of Sahib Singh v. 
Oir lhari Lai (5). 

At the conolusion of his argument 
the learned Advocate, relying on a 
passage in the recent case of Brijna - 
rainr. Mangla Prasad Rai (3), sug¬ 
gested that if the alienation was 
otherwise invalid it could at least be 
enforced against the father’s own 
share-in Jthe joint tsuftily property. 
This SflSdiLey.er been the law in these 
provinces and in my opinion their 
Lordships did not intend in the pas¬ 
sage relied on to change what has long 
been settle 1 law so far as these pro¬ 
vinces are concerned. The passage 
is, in my opinion, only applicable to 
those provinces in which the right of 
a co sharer t« dispose of his own share 
is recognised. 

The appeal, therefore, fails on all 
the grounds urged and it is, accord¬ 
ingly, dismissed with co«ts including 
in this Court fees on the higer scale. 

Appeal dismissed. 


(3) 1924 P. C. 50-46 All. 95-51 I.A. 

129—21 A. L. J. 934—L. R. 5 
P. C. 1—28 C. W. N. 253—46 M. 
L. J. 23—5 Pat. L. T. 1—2 Pat. 
L. R. Civ. 41—19 M. L. W. 
72-(l924) M.W.N. 68—33 M. ’L- 
T. 457 (P.C.) 

(4) [190^1 31 All. 176-1 I. C. 479-6 
. A, L J. 263. 

(5) 1924 All. 24 - 45 AU. 576—L. R ’ 

4 A. Civ. 284. 
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■ Full Bench 

SULAIMAN, KaNHAJYA LAL AND 
Mukerji, J J. 


; • • • 


_ h11 . * Sobha Ram —Plain tiff—Ap- 


VttuJi i.V, . - . 

efendan ts—■ 

Respeodbmsjil !o Ada '-i^ i* u.u • i 


F. A. No. 245 of 1921, Decided on 
1st May 1924, from a decree of the 
Subordinate Judge of Muttra. 

* * (a) Civil P. C. % 0. 21 R. 95—Applica¬ 
tion under i?. 95 can be made even before re - 
sistauce ichile one under R. 97 con't oe made 
before resistance—O. 21 R. 97. 

It there ii^ome pc non other thin the judg- 
m^nt-i°bt who is not his rap'esentauv* 
and not hiding the property oi his behalf aod 
who resists or obstructs his possession 
there «arc two remeiies open to tho 
a .ction-purcha er ; viz either to bring 
a rfgj ar suit for possession agiinat 
that person, or tD have recourse to a surn- 
m iry reme \y by way of a i appl ca f ion as pro¬ 
vided in o der 21 ruie 97 It is weil settled that 
the au :tiou-ourch iser .snot b)und tu hive 
recourse to t \o second remely. Of course, if 
he does aui fails th*n his remedy to b'ing a 
recu a* suit i9. curtailed* and**the period of 
time is* prescribed by Article 11-A of the 
Limitation Act. It may be that no t lorough 
inquiry need be made under rule 95, but there 
is nothing under that rule which prevonts tho 
Court from being satisfied on prtma facie evi¬ 
dence ai to whether this other per*on is hold¬ 
ing property on behalf of the judgment-debtor 
and claiming title under him or not. A.n ap¬ 
plication under rule 97 cannot be made until 
the decree-holder or the auction p irchaier 
has been resisted or obstructed in obtaining 
po^e«6ion of the property. An application 
under rule 95 asking for posse jsion a ;ainst a 
person alleged to be holding the property on 
behalf of the judgment-debtor is not necessari¬ 
ly an application complaining that resistance 
or obstruction hai been offered by such a 
person. The provisions of rule 97 come into 
operation only when ei her the delivery of 
possession has been ordered by tue Court, or, 
at any rate an attempt to obtain possession 
ha9 been mado by the decre? bolder out of 
Court. t P. 497 C. 2 P. 498 C. MJ 

Per Mukerji Rule* 95 and 96 for tho 
matter of that, does note n’empiato any in¬ 
quiry whatsoever. The words " ro>Utauco " 
and “ob*ruction.** nave not the same meaning. 
Obstruction is a physical act. Resistanco is 
moral and may <ometime4 be physical. There 
may be a re^ tanco to the auction-purchaser 
obtaining delivery of possession without thero 
being any necessity for the auction-purchasor 
going to the spot. When th* auction-purcha¬ 
ser make* an application again it some per¬ 
sons who are in possession und thoso portions 
come up and say that thoy are not liable to 
be ejected and the decree-holder aski lor an 
inquiry he really asks for an inquiry against 
the resistance (not obstruction) cau*ol by tue 
perion^in possession. Decision in an applica¬ 
tion under rule 95 is ono under rule 9d uud 
rule 103 applies. (P. 502 C. 2 

* * (b) Civif.P. C. % 0:ai R 103—Order 
under rule 96 is not one under rule 97 and 
therefo re % rule 103 doee not apple—0. 91 Rr . 9S 

% 9 r 4? r . P&isod under rula 95 is not an qftta? 
under rule U9 dismissing an * appliostlou &An- 
pi&Uiia* <*f relUtaaSe obltcieldx * Ifrth © 
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order is not under that rule then rule 103 
will not apply, nor will Article 11-A of the 
Limitation Act, appl^. P. 499 C 1J 

Gulzari Lai— for Appellant. 

Surendro Nath Sen ond Nor ay an 
Prasad Asthana— for Respondents 

Sulaiman, J. This is a plaintiff's 
appeal arising out of a suit for reco¬ 
very of possession of immoveable 
property and mesne profits.' The 
plaintiff also offered to let the defen¬ 
dants Nos. 1 and 2 redeem him if 
they chose to do so. 

The facts of this case are as follows:- 
On the 5th July 1589 a mortgage- 
deed was executed by one Dharamjit 
ostensibly in favour of Tursi. It is 
not row disputed that this Tursi was 
benamidar for Sobha Ram, the real 
mortgagee. On the 2?th July 1896, 
Dharamjit. sold the equity of redemp¬ 
tion in the mortgaged prooeriy to 
GangaRam and Dhanwant. It may be 
stated that although the sale deed stood 
in the name of these transferees, the 
mutation of names was subsequently 
efferttd in favour of the sons of these 
persons. It is not necessary at this 
stage to state all the circumstances 
under which the mutation of names 
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property was put up for sale and pur¬ 
chased by the decree holder Sobha 
Ram himself. The sale was confirm* 
ed and'tffe sale certificate was grant¬ 
ed to the decree-holder purchaser 
later on. The record of that pro¬ 
ceeding is not before us but it appears 
that after the sale had been confirm¬ 
ed, the auction purchaser put in an 
application, which however, is not 
on the record, purporting to be un¬ 
der Order 21, rule95. In this he im¬ 
pleaded Tursi Ram and Chhedu, the 
sons of Ganga Ram and Dhanwart, 
judgment-debtors, alleging that these 
latter persons were in possession of 
the property on behalf of their res¬ 
pective fathers Objections were rais¬ 
ed by the sons miiniy on the ground 
that they were in possession of the 
property on their own account and 
were holding it under some sort of 
partition with their fathers. The 
learned Subordinate Judge, who had 
this application before him, came to 
the conclusion that Tursi Ran: and 
Chhedu were in possession on their 
own account and not on behalf of the 
judgment debtors. He accordingly 
dismissed the application on the 3rd 
July 1914. 

The plaintiff made an attempt to 


was efffcted in that way as that 
question has r ot been gone into by 
the Court below. 

On the 20th December 1909, Sobha 
Ram. the real mortgagee, brought a 
suit for sale against the mortgagor, 
Dharamjit, as well as his transferees, 
Ganga Ram and Dhanwant. He 
also impleaded a prior mortgagee, 
Badri. The sons of Ganga Ram and 
Baru Mai were, however, not implea¬ 
ded. It appears from the judgment 
in that case that the position taken 
op in defence by Ganga Ram and 
Dhanwant was to put the plaintiff to 
strict proof of his allegations. It does 
not appear that there was any sug¬ 
gestion thrown out that the suit was 
defective on account of any non-join¬ 
der. The suit terminated in a decree 
for sale on the 6th June, 1910 and 
the appeal preferred to the High 
Court by Ganga Ram and Dhanwant 
was also ultimately dismissed. On the 
20th August 1913. in execution of 
the mortgage decree for sale, the 


appeal from chat order but his appeal 
was dismissed on the technical ground 
that no appeal lay from such an 
erder. 

After the expiry of more than one 
year from the date of the order passed 
by the Subordinate Judge, the present 
suit has been instituted by Sobha 
Ram for recovery of possession 
against Tursi and Chhedu an well as 
other defendants. The claim was 
principally contested by these two 
persons and the main defence put for¬ 
ward on their behalf consisted of a 
plea that the order passed cn the 
3rd July 1914, was an order under 
O. 21, rule 99, and that,therefore,the 
present suit was barred by Article 
11—A of the Limitation Act, as it had 
been brought more than one year 
after that order. It was also pleaded 
that the defendants were holding 
possession of this property uiider a. 
private partition on their own Ac¬ 
count, and the claim was also barred 
by the 12 years’ rule of limitations 
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The learned Subordinate Judge did 
not record evidence in this case but 
took down the statements of the 
pleaders for the parties. Thess state¬ 
ments are printed at pp. 18 and 19 of 
the paper book. The pleader for the 
plaintiff admitted that after the auc¬ 
tion-purchase the plaintiff had filed 
an application in the execution Court 
for delivery of possession impleading 
therein Tursi Ram and Chhedu, sons 
of Ganga Ram and Dhanwant res¬ 
pectively, that both the sons filed 
objections which were allowed on the 
3rd July 1914 and that the application 
for delivery of possession was dis¬ 
allowed against Tursi Ram and 
.Chhedu He alleged, howe.er, that 
the two sons were either members of 
a joint Hindu family with their 
fathers and therefore, bound by the 
decree against them, or, if they were 
separate, then there could be no 
transfer of property in their favour 
in the absence of a registered docu¬ 
ment. The pleader for the defend¬ 
ants stated that he had two objec¬ 
tions to the suit The first was the 
bar of order 21, rule 99 read with rule 
103 of the Code of Civil Procedure, 
and the second was that the pro¬ 
perty in question had fallen to the 
share of the contesting defendants 
by a private partition effected bet¬ 
ween them and their fathers in 1901, 
and the claim, therefore, was barred 
as against them. 

The learned Subordinate Judge has 
dismissed the suit on the preliminary 
ground that the suit, having been 
filed more than one year after the 
order of the 3rd July 1914, was bar¬ 
red by Article 11-A of the Limita¬ 
tion Act. 

There can be no doubt that after 
an auction-sale has taken place and 
it has been confirmed, the property 
vests in the auotion-purchaser. The 
auction-puchaser can obtain delivery 
of possession against his judgment- 
debtor. For this, remedy is provided 
0? - Code. If, however, 

there is some person other than the 
judgment-debtor, who is not.his re¬ 
presentative and not holding the pro¬ 
perty on his behalf and who resists 
or obstructs* his'possession, there are 
two remedies 4 o’pen to the auction- 
purchaser, tiamly, either to bring a 

1924 A/63& 64 


regular suit for possession against 
that person, or to have recourse 
to a summary remedy by way 
of an application as provided' in 
order 21, rule 97. It is well-settled 
that the auction-purchaser is not 
bound to have recourse to the second 
remedy. It is open to him to do so 
if he wants to save time. Of course, 
if he does not and fails, theD his 
remedy, to bring a regular suit is 
curtailed and the period of time is 
prescribed by Article 11-A of Dhe 
Limitation Act. It is clear, therefore, 
that unl-.ss the defendants can satis¬ 
fy us that there is an order which 
falls under rule 99 of order 21, which 
operates as a bar to the present 
claim; the regular suit certainly is 
not barred. The main question which 
we have to consider, therefore, is 
whether there was or was not an 
application made under order 21, 
rule 97 and an order passed under 
rule 99 rejecting that application. 

It may be noted that although the 
application filed by the auction-pur¬ 
chaser is not on the record, yet the 
reference to it in the order passed by 
Mr. Moore shows clearly that the 
allegation of the auotion-purchaser 
was that Tursi Ram and Chhedu were 
in possession of the property on be¬ 
half of their respective fathers 
Ganga Ram and Dhanwant. The 
application itself purported to be one 
under order 21, rule 95. It is clear 
that when an auction-purchaser 
wants possession not only against 
the judgment-debtor but also against 
some person holding property on his 
behalf, or claiming title under him, 
he can apply under order 21, rule 95 
and ask the Court, if need be, 
to remove the other person who 
refused to vacate the same. In sub¬ 
stance and in designation the appli¬ 
cation which was filed by the auc¬ 
tion-purchaser was an application 
under order 21, rule 95. In that ap¬ 
plication there was no express asser¬ 
tion that the auction-purchaser had 
made any attempt to obtain posses¬ 
sion of this property, either through 
Court or out of Court, nor was there 
any suggestion that any obstruction 
or reaistanoe had been offered to him 
while he was trying to obtain pos¬ 
session. It might, however, be infer- 


498 Allahabad Sobha Ram v. Tursi Ram (Sulaiman, J.) 


red that Turei Ram and Chhedu were 
impleaded because the auction-pur¬ 
chaser had an apprehension that, when 
he goes to take deliver, obstruction 
or resistance would be offered by 
these persons. I may also note that 
in written statement which has been 
filed in this case by the two contest¬ 
ing defendants, there is no sugges¬ 
tion that prior to the making of that 
application there had been any at¬ 
tempt by the auction-purchaser to 
obtain possession or that there had 
been any obstruction or resistance 
offered by the defendants to the auc¬ 
tion-purchaser’s obtaining possession. 

It cannot, however, be disputed 
that Tursi Ram and Chhedu did ob¬ 
ject and that Mr. Moore investigated 
into the matter and came to the 
conclusion that their objections were 
well-founded. 

It has been strenurusly contended 
by Dr. Sen, on behalf of the respon¬ 
dents, that a Court has no jurisdic¬ 
tion to make any inquiry when an 
application under order 21, rule 95 is 
made. His argument is that the Court 
while acting under that rule is sim¬ 
ply acting in its administrative 
capacity and not a judicial one, and 
that the order passed by the Court 
must be passed automatically. Exa- 
nining the rule, however, one is 
> ound to hold that the Court cannot 
pass an order delivering possession 
of the property to the auction- pur- 
i haser as against a person other than 
the judgment-debtor who is holding 
property on his behalf or claiming 
title under him, unless the Court is 
satisfied that he is such a person. I 
fail to see how an order can be passed 
under that rule against such a per¬ 
son unless either that person admits 
that he holds the property in that 
capacity or the Court is otherwise 
satisfied that ho is holding as such. 
It may be that no thorjugh inquiry 
need be m 1e under rule 95, but there 
is nothing under that rule which pre¬ 
vents the Court from being satisfied 
on prima facie evidence as to whether 
this ocher person is holding the pro¬ 
perty on behalf of the judgment- 
debtor and claiming title under him 
or not. If the Court is satisfied that 
he is so holding the property, the 
•rder can be passed forthwith. If, 


however, the Court comes to the con¬ 
clusion that he is holding the proper¬ 
ty on his own account, there is no 
option to the Court but to dismiss 
the application under rule 95. Rule 
97, however, contemplates that where 
the holder of a decree for the posses¬ 
sion of immoveable property or the 
purchaser of any such property sold 
in execution of a decree is resisted or 
obstructed by any person in oblain- 
ing possession of the property, he 
may make an application to the 
Court complaining of such resistance 
or Obstruction. It is clear to my 
mind that an application under rule 
97 cannot be made until the decree- 
holder or the auction-purchaser has 
been resisted or obstructed in obtain¬ 
ing possession of the property. It is 
only then that he files an applica¬ 
tion complaining of such a resist¬ 
ance or obstruction. Of coursc-no 
resistance or obstruction can be said 
to have taken place before any at¬ 
tempt to obtain possession has been 
made. It follows, therefore, to my 
mind that an application under rule 
95 asking for possession against a 
person alleged to be holding the 
property on behalf of the judgment' 
debtor is not necessarily an applica 
tion complaining that resistance or 
obstruction I as been offered by such 
a person. In my opinion the provi¬ 
sions of rule 97 come into operation 
only when either the delivery of pos¬ 
session has been ordered by the 
Court, or, at any rate, an attempt 
to obtain possession has been made 
by the decree-holder out of Court. 
Unless either of these contingencies 
has occurred, it is difficult to see 
how it can be said that the auction- 
purchaser or the decree-holder has 
been resisted or obstructed in obtain¬ 
ing possession. 

I have already stated that in the 
application filed before Mr. Moore, 
all that was alleged by the decree- 
holder was that the sons were hold¬ 
ing the property on behalf of the 
judgment-debtors, that there was no 
suggestion that they had obstructed 
or resisted his possession. The 
order of Mr. Moore was not that an 
attempt had been made by the decree 
holder out of Court to obtain posses¬ 
sion and he had been resisted, but 
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that the allegation of the decree- 
holder that the two sons were hold¬ 
ing the property on behalf of the 
judgment-debtor was not correct but 
that they were actually holding the 
property on their own account. The 
application was within the scope of 
order 21, rule 95, and in spite of any 
additional observations made by Mr. 
Moore, I am bound to say that his 
order must be deemed to be one dis¬ 
missing the application made to him 
under order 21, rule 95. It is impos¬ 
sible to say that the decree-holder’s 
application was an application under 
order 21, rule 97 when he did not 
make it under that rule, nor did he 
allege the facts of resistance or ob¬ 
struction which are necessary to 
bring the application under that 
rule. 

Under rule 103 a party not being 
a judgment-debtor against whom an 
order is made under rule 98, rule 99 
or rule 101 may institute a suit to 
establish his right within the short 
period prescribed by the Limitation 
Act. I have, therefore, to see whe¬ 
ther the order passed by Mr. Moore 
was an order under rule 99. That 
rule requires the Court to be satis¬ 
fied that tho resistance or obstruction 
was occasioned by any peison other 
than the judgment-debtor olaiming in 
good faith on his own account or on 
account of the judgment-debtor. There 
was no finding by Mr. Moore that 
any resistance had been occasioned 
by any person at all. A reference to 
S. 74 of the Codo of Civil Procedure 
also indicates that the Court proceeds 
after the purchaser has been resisted 
or obstructed in obtaining possession 
of the property by some persons 
holding it on behalf of the judgment- 
debtor. The application under rule 
97 is separate and distinct from that 
under rule 95, and has to b a filed within 
30 days of the resistance or obstruc¬ 
tion as provided in Article 167 of the 
Limitation Act. I am, therefore, 
satis Bed that it is impossible to hold 
that the order passed by Mr. Moore 
was an order under rule 99 dismissing 
an application complaining of resis¬ 
tance or obstruction. If the order 
was not under that rule, then it is 
obvious that rule 103 would not ap¬ 
ply, nor would will Artiole U-A of 


the Limitation Act apply. It is im¬ 
portant to note that under Article 
11-A of the Limitation Act, the 
period of one year begins to run from 
the date of the order made upon an 
application by the purchaser of the 
property, complaining of resistance 
or obstruction to the delivery of pos¬ 
session thereof. Before, therefore 
thedefendantscan defeat the plaintiff’s 
claim, they have got to show that there 
is an order against the plaintiff, more 
than one year old, under which an 
application complaining of resistance 
or obstruction to the delivery of 
possession was dismissed. In my 
opinion there is no such application 
or order on the record. The order 
passed was really an order under 
order 21, rule 95. Even if Mr. Moore 
went beyond the scope of that rule, 
which I am by no means prepared to 
admit, his order would not come 
under rule 99. 

The learned Subordinate Judge has 
not decided the other questions which 
arose in the case and has thrown 'out 
the suit on this preliminary ground 
alone. I am, therefore, of opinion 
that this appeal should be allowed, 
the decree of the lower Court set aside 
and the case sent back to the Court 
below for disposal according to law. 

Kanhaiya Lai- J.—The simple ques¬ 
tion for consideration in this appeal 
is whethar the suit was barred by 
order 2‘, rule 103 of the Code of Civil 
Procedure read with Article 11-A of 
the Indian Limitation Act. The 
plaintiff was the auction-purohaser 
of certain property which had been 
sold in execution of his decree to 
which Ganga Ram and Dhanwant, 
the fathers of the contesting defend¬ 
ants respectively, were parties. The 
plaintiff sought to obtain possession 
over the property purchased by 
him by an application made under 
order 21, rule 95 .of th6 Code 
of Civil Procedure to the Court which 
held the sale. In that application he 
impleaded the present defendants, 
suggesting that they? hold possession 
on behalf of the judgment-debtors. 
The Court made some sort of an in- 
quiry into that allegation and oame 
to the oonolusion that they were in 
possession in their own right and not 
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on behalf of the judgment-debtors and 
rejected the application. 

The present suit wag filed by the 
plaintiff for possession of the disput¬ 
ed property with mesne profits ; and 
it was also prayed that if the defen¬ 
dants wanted an opportunity to re¬ 
deem the property, they may be 
ordered to pay to the plaintiff the 
money due to him on the mortgage 
in satisfaction of which the proper¬ 
ty was sold within 6uch time as 
the Court may allow. So far as the 
latter relief is concerned, i'. was 
clearly outside the scope of the enqui¬ 
ry contemplated by rule 95, and 
Order 21, rule 103 of the Code of Civil 
Procedure has, therefore, no applica¬ 
tion. 

In regard to the claim for posses¬ 
sion, it is urged on behalf of the 
defendants that the order of the Court, 
refusing to deliver possession against 
the defendants, was an order passed 
under order 21, rule 99 of the Code 
of Civil Procedure and that rule 103 
was, therefore, applicable. Rule 99 
contemplates that there must be a 
previous complaint under rule 97 of 
a resistance or obstruction offered to 
the auction-purchaser in obtaining 
possession of the property purchased 
by him. Judging from the terms of 
the application, recited in the order 
above referred to, no such complaint 
appears to have been- made by- the 
auction-purchaser at the time. All that 
he had suggested was that the de¬ 
fendants held possession on behalf of 
the judgment debtors, their fathers, 
and that they were liable to be eject¬ 
ed by an order under Rule 95. Rule 95 
authorises the Court, which held and 
confirmed the sale, to order delivery 
to be made to the auction-pur¬ 
chaser, on his application by put¬ 
ting such purchaser, or any per¬ 
son whom he may appoint to re¬ 
ceive delivery on his behalf, in pos¬ 
session of the property purchased, 
and, if need be, bv removing any 
person who refuses to vacate 
the same. The person who refuses 
and is to be removed may be the 
judgment-debtor or a person holding 
possession on his behalf, or a person 
claiming under a title created by 
the judgment-debtor subsequently to 
the ejectment which resulted in the 


sale. Before a Court can pass an 
order for his removal, the Court has, 
however, to be satisfied that he be¬ 
longs to one or other of the catego¬ 
ries above mentioned ; and in or¬ 
der to satisfy itself that he does belong 
to one or othar of these categories, 
the Court may have to make such 
prima facie enquiry as the circum¬ 
stances of the case may require. 
That was the nature of the enquiry 
which the Court appears to have 
made in the above proceeding ; and 
though it went on to say that the 
defendants appeared t > hold the pro¬ 
perty on their own behalf, the order 
passed cannot be treated as an order 
passed on a complaint of resistance 
or obstruction within the meaning 
of rules 97 and 99 of the said order. 
Article 167 of the Indian Limitation 
Act, provides a limitation of 30 days 
from the date of the obstruction or 
resistance for making a complaint 
under rule 97. The filing of the com¬ 
plaint is a condition requisite to 
give the Court jurisdiction to make 
an enquiry under rules 99 and 99 
and to pass an order which may 
have the effect ascribed to it by rule 
103. Article 11-A of the Indian 
Limitation Act is in terms applica¬ 
ble only when an order has been 
passed in terms of the above provi¬ 
sions upon an application by an auc¬ 
tion-purchaser for the possession of 
immoveable property sold in execu¬ 
tion of a decree, complaining of the 
resistance or obstruction to the de¬ 
livery of possession thereof- There 
was no actual resistance or obstruc¬ 
tion in this case ; in fact there was no 
allegation of any such resistance or 
obstruction having been offered by 
the auction-purchaser for possession. 
It was merely suggested that the 
defendants were holding possession 
on behalf of the judgment-debtors, 
their fathers, and that allegation was 
enquired into and found against the 
anctioil-purchaser with the result 
that his application was thrown out. 

Order 21, rule 103 of the Code of Civil 
Procedure has, in these circum- 
stanpes, no' application to the case. 

Even where an auction-purchaser 
is resisted in obtaining possession by 
a persdn?cTaiming to hold possession 
in his own right, it is open to the 
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aacfcion-purch as er either to file 
complaint under 0.21, rule 9? or to 

cover possession by a suit or other 
wise, as he may be advised. A com¬ 
plaint under order 21, rule 97 is not 
his sole or exclusive remedy. Rule 
95 contemplates a refusal by a person 
of the olass described before a process 
in execution is issued. Rule 97 con¬ 
template s an actual resistance or 
obstruction offered to the auction- 
purchaser in obtaining possession by 
such process. The object of the 
former provision is to uphold the 
authority of the Court as against the 
judgment-debtor or any other person 
holding on his behalf. The object of 
the latter provision is to protect the 
public peace by authorizing a sum- 
mary enquiry into the rights of the 
contending parties, other than the 
judgment-debtor,in order to determine 
what should be immediately done, 
leaving the dissatisfied party, not 
being the j'uugihent-dabtor, to 
seek his remedy by a regular suit. If 
the auction-purohaser does not choose 
to adopt that course or, in other 
words, to file a complaint of actual 
resistance or obstruction by a third 
person, no bar of the kind suggested 
can stand in operation against him. 
“As pointed out in Hargu Lai v. 
Chandu Lai (1), if an auotion-pur- 
ohaser is resisted by a person who 
claims the right to hold possession in 
his own right, the execution Court 
is bound to stay its hands unless and 
until the decree-holder makes an ap¬ 
plication under order 21, rule 97 of 
the Code of Civil Procedure, com¬ 
plaining of the resistance within the 
time allowed by law; and it is only 
when suoh a complaint is filed that 
an investigation can be made, result¬ 
ing in the consequences contemplat¬ 
ed by rule 103. There is nothing in 
the circumstances, so far as they 
have been disolosed in the present 
case, to indicate that any complaint 
was filed under order 21, rule 97, or 
that an order was passed on such a 
complaint. The order was merely 
an order under order 21, rule 95 by 
which the auotion purchaser was re¬ 
fused relief beoause the conditions 
precedent t'o give the Court jurisdio- 

(1) 1923 Lah.;145. 


tion to pass an order against a per¬ 
son, who was not the judgment- 
debtor, were not found to exist. I 
agree, therefore, with the>order pro¬ 
posed by my learned brother Sulai- 
man. J. 

Mukerji, J.—I find myself in the 
unfortunate position of being unable 
to agree with my learned colleagues. 

I shall briefly indicate the re isons of 
my dissent out of respect for my 
learned brothers. 

The facts which are necessary for 
the disposal of the point of law rais¬ 
ed are briefly these. The appellant, 
in execution of a decree for sale 
obtained by himself, purchased the 
property mortgaged. Among the 
judgment-debtors were two persons, 
namely, Ganga Ram and Dh&nwant, 
After obtaining a sale certificate, the 
appellant put in an application before 
the learned Subordinate Judge of 
iaiicira apparently making two more 
persons, Tursi ana G’nneau, also par¬ 
ties to it. Tursi and Chhedu were 
the respective sons of Ganga Ram 
and Dbanwant. They came and said 
that they were in possession in their 
own right and not as claiming under 
their fathers. The learned Subor¬ 
dinate Judge held that Tursi and 
Chhedu were real claimants on their 
own account and accordingly disal¬ 
lowed the application for delivery of 
possession made by the appellant. 
This was on the 3rd July 1914. 
Within one year of this order, no suit 
was brought by the appellant. On 
the present suit being instituted on 
the 8tb June 1920, the plaintiff was 
met with a plea that the suit was 
barred under the provisions of 
Article 11-A of the Indian Limitation 
Act. The question is whether the 
suit was really so barred as found by 
the lower Court. 

Having given the case my anxious 
consideration, I have oome to the 
conclusion that the suit was barred. 

If we look to the provisions of 
rules 94 to 103 of order 21 of the Code 
of Civil Procedure, we will find this 
Under rule 94 an auotion-purohaser 
gets a oertifioate for sale whioh dec¬ 
lares his title to oertain properties. 
Rules 95 and 96 lay down the method 
by whioh the auotion-purohaser is to 
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RnfL U on in p0S8e8sion of the property. 
Rule 95 says that where the judgment- 

debtor himself is in possession or 

where some person claiming under 

Aim is in possession, i, e . where a 

person bound by the decree and liable 

*? be *J ected Physically is in posses¬ 
sion, delivery of possession would be 
made by removing the person in pos¬ 
session. Rule 96 provides that where 
a person like a tenant is in posses¬ 
sion, i. e., a person who is not liable 
to be ejected on account of the sale, 
delivery of possession should be made 
by several modes referred to therein, 
naturally the question would arise 
how is the Court to know which 
method would be applicable and whe¬ 
ther the person who is actually in 
possession is liable to be removed or 
not This machinery is provided, not 
by the rules 95 and 96, but by the 
rules 97 to 100. The machinery is 
this. The person who is in posses¬ 
sion is round either to resist or obs¬ 
truct in the delivery of possession. 
The auction-purchaser says that 
those persons who are resisting 
or obstructing are not entitled to 
do so and asks the Court to 
remove the resistance or obstruc¬ 
tion and to put the auction-purchaser 
in possession. The Court thereupon 
hears the parties and decides one way 
or the other. If it decides that the 
person in possession is so on account 
of the judgment-debtor, or the judg¬ 
ment-debtor himself is in possession, 
it would order the removal of such 
person from the property. If, on 
the other hai d, the Court finds that 
the person in possession is so on his 
own behalf and not on behalf of the 
judgment-debtor, the Court would 
disallow the application of the auc- 
tio*n jTd’ichaser. The auction-purchaser 
would then L - ^ a remedy by a suit 
but such a suit rucist be brought with¬ 
in a short period of limitation as 
provided in Article 11-A of the 
Limitation Act. ' 

It is argued that in \this case there 
is no application or complaint by the 
decree-holder to remoV e the SO ns of 
the judgment debtor, r^mely, Tursi 
and Cheddu, from the pi^perty and, 
therefore, there was no inQijry under 
rule 97, and, therefore, the^ wa8 no 
order under rule 97. It \further 
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alleged that whatever inquiry was 
made, it was made under rule 95. I 

al?p* a H^ aid } * , Cann L ot a & re e- I have 
already stated that rule Q* 

and rule 96 for the matter of that’ 

does not contemplate any inquiry 

^ hat80ev 1 er * i fc has been urged] 
11 th ! i [ earne ^ counsel for the ap¬ 
pellant that the Court made no in- 
quiry under those rules, and if, as a 
matter of fact, an inquiry has been 
made, the result of that inquiry can¬ 
not have the same effect as the result 
of an inquiry under rule 97 and rule 

i •• first place, I would say 
that it is not expedient and proper to 
assign an adjudication which 
undoubtedly took place, as haring 
been made under no provision what¬ 
soever of the law. If an inquiry can 
be referred to it, that inquiry must be 
taken to have been made under the 
provisions of law. Presumably the 
Court knew that the parties had legal 
assistance. There is, therefore, no 
warrant for urging that the inquiry 
that was made was made under no 
provision whatsoever of the law. I 
would not, however, rest my judg¬ 
ment simply on this. I am clearly of 
opinion that the case did come under 
rule 97. In rule 97 two words have 
been used, namely, “resistance” am 
obstruction”. Those words have no 
the same meaning, otherwise the 
legislature would be guilty of tauto- 
logy. Obstruction is a physical act. 
Resistance is moral and may some¬ 
times be physical. We speak of 
resisting an appeal. A respondent’s 
counsel resists an appeal. This does 
not imply that he stands up to fight 
physically the learned counsel for the 
appellant. Referring to Murrey’s 
English dictionary, we find that the 


word “resist” is used in the sense of 


striving against a moral and mental 
influence and against something pro¬ 
posed to be done or likely to happen, 
a law or command &c. Thus, the 
word “resistance” has been used in 
order to show that there may be a resis¬ 
tance to the auction-purchaser obtain¬ 
ing delivery of possession without 
there being any necessity for the 
auction-purchaser going to the spot 
When the auction-purchaser makes 
an application against some persons 
who are in possession and those per-| 
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sons come up and say that they are 
not liable to be ejected and the 
decree-holder asks for an inquiry, he 
really asks for an inquiry against the 
resistance (not obstruction) camsed by 
the persons in possession. W hen it 
was proposed by the auction-pur¬ 
chaser, io this particular case, that 
the Court should remove Tursi and 
Chhedu from possession on the 
allegation that they were in posses¬ 
sion on behalf of their fathers, the 
judgment-debtors, he really called 
upon them to say whether they sub¬ 
mitted to the auction-sale or they 
proposed to resist it. They came and 
resisted the applicant. What they 
did, therefore, was fully within the 
meaning of rule 97 to resist the auc- 
tion-purchaser in obtaining delivery 
of possession* As I have already 
said, it was not necessary for resis- 
tance on th« part of Tursi and 
Chhedu that the decree holder should 
hare gone to the spot previously. 
The further fact that the application 
waB made for delivery of possession 
against these persons shows that 
resistance was anticipated. When 
these men came up and lodged a pro¬ 
test, what they did was actually to 
resist the applicant, or, in other 
words, to resist the deoree-holder in 
obtaining possession of the property. 
When the decree-holder invited the 
Court to adjudioate upon the question 
whether ho should get possession or 
whether the application for posses¬ 
sion should be disallowed, the Court 
did adjudicate and hold that these 
persons in possession were in pos¬ 
session on their own account. Thus 
the spirit of the law and the letter of 
the law were both satisfied. 

In the circumstanoes, in my opi¬ 
nion, the appellant was bound to 
bring his suit within one year of 3rd 
July 1914. He has not done so His 
suit was rightly diiraissed by the 
Court below. I would, therefore, dis¬ 
miss the appeal. 

By the Court.— The appeal is al¬ 
lowed, the decree of the lower Court 
set aside, and the oase is sent back to 
the Court below for disposal accord¬ 
ing to law. The costs of this appeal 
will abide the event. 

Appeal allowed. 
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Pitambar I al —Opposite Party. 

v. 

Dodee Singh— Petitioner. 

Civ. Rev. No. 7 of 1923, Decided on 
29th January 1924, from the order of 
Munsif, Fatehpur. 

* Civil P. C. t 0. 9 R. 9—Application to set 
aside ex parte decree being dismissed Jot de¬ 
fault—Fresh Application lies only within SO 
days of decree • 

Aq application for restoration which was 
dismissed for default, that application itself 
being one for the restoration of a suit whioh 
was decided exparte might be trea.ed as an 
original application to eet aeide the exparte 
decree. However such an application must be 

made within 30 days of the deoree or the date 

when th; dacree became known. If the appli¬ 
cation was trealeJ ai an application to restore 
a previous appli- ation. Order 9 rule 9 could not 
be construed so an to apply to suoh an applioa- 
,,o D . t P.L.I.aS7 E ,p..UO | ,. o ,5 8 0 p F« I ,. aii 

Da.noJar Das— for Applicant. 

Opposite Party was not represented 

Walsh, J.— This revision has been 
referred to a Bench of two Judge* by 
Mr. Justice Mukerji. The reasons 
for his referring it are contained in 
the revisioa order of the 9th of Janu¬ 
ary, 1924, and are as follows:— 

“ The question ra'.ied in this revision is whe- 
thor an application, wh ch was dismissed for 
default, thai application itself being one for the 
restoration of a suit .which was deoided ex¬ 
parte, can lie. 

•• On this point there ieem9 to be no authori¬ 
ty of this Court. The Calcutta High Court, in 
the ca>e of Bipin Behari Shahi v. AWuf Barik 
(1), and the Fat.a High Court, in the case of 
Ramghulam v. Sheodeo Narain (2), have taken 
contiary views. 

** i n view of the importance of the question 
I refer it to a larger Bench. The second ques¬ 
tion involved in this application is much easier 
to decide. But aa the more important question 
is to bo decided by a larger Bench, both the 
questions may be put up before that Benoh. ’ 

We prefer the Calcutta view on this 
simple ground. Although the appli¬ 
cation is oalled an application to res¬ 
tore the application to set aside the 
exparte deoree, which application had 
itself been; dismissed for defaults, it 
really is an application to set aside 
the ex-parte deoree, and it may be trea- 

(1) [1916144 Cal. 950. 

(2) [1919] 4 P. L. J. 287. 
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ted as such. To quote the judgment 
in Bipin Bihari Shaha v. Abdul Barik 
(1), “ the application may be treated 
as an original application although 
no fresh parties are interested in the 
oase. The proceeding is initiated by 
an application which has to be num¬ 
bered as a separate miscellaneous 
case.” If it is treated as an applica¬ 
tion to restore a previous application, 
we agree with the Patna view that 
Order 9, rule 9 cannot be construed 
so as to apply to such an application. 
The practical objection raised to the 
view which we take, namely, that in 
this event a litigant may go on for 
ever and apply to restore in an unin¬ 
terrupted stream of unsuccessful 
applications is met by the fact, as 
Mr. Damodar Das points out, that 
such an application must be made 
within 30 days of the decree or the 
date when the decree becomes 
known, and that if it is not so made, 
it is barred by statute. It may be that 
if this point had been taken, this 
application would have been so barred. 
But that is not the point or which it 
was referred to us. On the second 
question, it is obvious from the argu¬ 
ments of the plaintiff’s vakil, that the 
application, of which complaint is 
now made, was notified to the plain¬ 
tiff. The defendant has been put on 
terms. It is a small matter of Rs. 55 
and we are satisfied that no injustice 
has been done by the order which 
would require the case to be reheard. 

The application is dismissed, 

0 

Application dismissal . 
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SULAIMAN AND KaNHAIYA LaL, JJ. 

Thakur Sri Gat Ashram Narainji— 
Plaintiff—Appellant. 

v. 

Jaishth Mad ho Acharia and others— 
D efendants—Respondents. 

F. A. No. 401 of 1921, Decided on 
15th April 1924, from the decree of 
the Subordinate Judge of Muttra. 

- (a) Hindu Law—Religious endowment—Posi¬ 
tion of Shebaits-Suit by one co-trustee against 
another for excess realised by the other is main¬ 
tainable. 


MaDHO (Kanhaiya Lai, J.) 1924 

A certain income of a tru«t property was 
specifically allotted for specific purpose namely 
the maintenance of the «ervice connected with 
the temple and distribution of the income 
amunt the heirs of the founder of the trust in a 
certain manner and was put in charge of the 
Raja of Avagarh. 

The Raja however gave a l.rger share to 
some of the heirs of the founder who were 
also trustees. The co-trustees brought a 
suit for the recovery of the excess so got. 

Held : that the dispute virtually was between 
different persons claiming income of the trust 
property and that the plaintiffs were entitled 
to the excess. [P 506, C 2] 

Held : further that the faot that the manner 
indicated in the trust was not followed regar¬ 
ding the payment for some years did not 
destroy or prejudice the plaintiffs’ right. 

[P 507,ni] 

Held : further that it was not a voluntary 
payment by the Raja as ho did not pay out of 
his personal fund. [P 507, O lj 

(6) Civil P. C. S. 11— Parties and Representa¬ 
tives—Suit by one trustee on behalf of the trust , 
against co trustees for protection of the trust 
property or accounts binds all interested in the 
trust . 

The Shebaits of a trust form a continuing 
respresontation of the property of the idol. A 
decree obtained on behalf of the trust by co¬ 
trustee against other co-trustees for the pro¬ 
tection of the property either in a suit for 
rendition of accounts or in a suit for declara¬ 
tion that the property in dispute is trust pro¬ 
perty, binds not only the trustees who are 
parties to the suit but also all persons interest¬ 
ed in the trust. (P 506. C 2J 

B. E. O'Conor, S. C. Das and Bam 
Naina Prasail —for Appellant 

Kailash Nath Katju, Girdhari Lai 
Agarwala and Narain Prasad As- 
thana— for Respondents. 

Kanhaiya Lai, J.—The dispute in 
this appeal relates to the income 
derivable from the village Khasrai 
Bhajanpura and the question for con¬ 
sideration is whether the right to 
receive an eight annas share of the 
the said village belongs to the 
temple of Thakur Shri Gat Ashram 
Narainji at Muttra. 

The temple in question was con¬ 
structed by Pandit Pran Nath Shastri 
a learned divine, a long time ago. He 
died in 1830. The income derived 
from-the temple and the endorsements 
appertaining thereto u‘ed to be appli¬ 
ed after his death to the maintenance 
of religious services at the temple 
and the support of the Acharis or 
heirs of the founder. For a conside- 
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rale time the endowed Property was 
under the management of Raja Pitam- 
bar Singh, then the proprietor of the 
Ara estate. Sometime in 1850 dis¬ 
putes appear to have arisen between 
the heirs of the deceased founder and 
& reference was made to arbitration 
whioh resulted in an award by which 
the proportion of the income to be 
applied to the maintenance of reli¬ 
gious services in the temple and to 
be distributed among the heirs of the 
deceased founder was determined. In 
pursuance of that award an agree¬ 
ment was exeouted by the heirs of 
the deceased founder on the 26th of 
March 1850, which provided that an 
eight anna share of -the income of 
the entire property shall be applied 
towards the expenses connected with 
the temple and the support of Vaish- 
navas Acharias and servants of the tem¬ 
ple and the payment of a certain allow¬ 
ance to two other persons named there¬ 
in, and the balance was to be distri¬ 
buted among the heirs of the deceased, 
the founder. By a subsequent agree¬ 
ment executed on the 2nd November 
1874, the heirs agreed that a half of 
the total inoome which was then 
estimated to amount to Rs. 3, 200 per 
annum was to be applied to the 
maintenance of worship and other 
services at the temple and the other 
half was to be appropriated by the 
heirs personally. The proportion in 
which each of the heirs was to con- 
tribute the expenses of the worship 
and services at the temple was also 
specified. The agreement further 
provided that none of the heirs shall 
have any power to transfer the half 
of the property and inoome aforesaid 
which belonged to the Thakurji. But 
they would hare power to transfer 
their share of the remaining half of 
the property and income. 

The agreement of-the 26th of March, 
1850, expressly mentioned the village 
Khasrai Bhajanpura as a part of the 
property, the income of whioh was to 
be dealt with in the manner therein 
specified. There was no express refe¬ 
rence to that village in the agreement 
of the 22nd November 1874, but a refe¬ 
rence was made therein to the award of 
the 26th Maroh 1850, and it was pro¬ 
vided. that all the conditions entered 
therein shall be maintained and be en¬ 


forceable among the heirs of the de¬ 
ceased founder. 

The plaintiff claims to be one of the 
trustees of the temple in question. 
The defendants are the other trustees 
or heirs of the deceased founder. The 
allegation of the plaintiff was that 
the village Khasrai Bhajanpura was 
under the management of the Raja 
of Ava and that the temple was enti¬ 
tled to the income thereof to the 
extent of an eight enna share. The 
complaint was that the defendant No. 

1 had received a larger portion of that 
income than he was entitled to, there¬ 
by depriving the temple of that por¬ 
tion which he had received in excess 
of his share. In the plaint a refe¬ 
rence was made to a previous suit said 
to have been filed by the plaintiff 
through Musammat Sundar Kuar 
against the present defendants in 
the Court of the Subordinate Judge of 
Agra for the rendition of accounts in 
respect of the said property from the 
5th November 1902, till the 15th No¬ 
vember 1906, and it was mentioned 
that that suit had been decreed on the 
8th December 1909, and the appeal filed 
by the defendants against the decree 
had been dismissed in 1910. Those 
facts were adraited by the principal 
contesting defendant respondent 
Jaishth Madho Acharia. He contest¬ 
ed the suit mainly on the ground that 
whatever was paid to him was paid 
voluntarily by the Raja of Ava and 
that the temple was not entitled to 
recover the same from him. The 
Court below accepted his contention 
and dismissed the claim. 

In doing so it appears to have entire¬ 
ly disregarded the deoision in the pre¬ 
vious suits, in whioh the nature of the 
title held by the plaintiff in the 
villages in question and the right 
to receive the income thereof was in 
issue. One of the suits was brought 
by Musammat Sundar Kuar, the 
widow of Parshadi Lai one of the 
heirs of the deoeased founder in her 
capacity as one of the trustees of the 
temple afore-said against the present 
defendants-re«pondents on the 14th 
November 1904, in the Court of the 
Subordinate Judge of Agra for a 
declaration that the property in dis¬ 
pute including the village now in 
question belonged to the said temple 
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and was a public and charitable 
endowment, that the idol was the 


absolute owner of the said property, 
and that the parties to the suit had no 
personal interest therein. That suit 
was decreed after a prolonged contest 
by the Subordinate Judge of Agra 
and his decree was upheld by this 
Court on the 28th October 1909. 
The finding of this Court in that suit 
was that the whole property in ques¬ 
tion appertained to the temple and 
that its income was intended for the 
expenses of the temple and the sup¬ 
port of the Acharis Vaishnawas, 
worshipping there. Subsequently 
there was another suit instituted by 
Mt. Su ndar Kuar against the pre¬ 
sent defendant respondent Jaishth 
Madho Acharia for the rendition 
of accounts. Musammat Sundar Kuar 
sued in her capacity as one of the 
trustees of the temple jaishth 
Macho Acharya and other trustees 
were impleaded as defendants. 
Jasihth Madho Acharicya ontested|that 
suit on various grounds amongst 
others that the temple was only 
entit’ed to one-fourth of the 
income of village Khasrai Bhajan- 
pura. One of the issues framed 
by the learned Subordinate Judge 
was whether one-half of the income 
of the village Bhajanpura formed the 
share of Thakurji and should go to it. 
His finding on that issue was that 
the Thakurji was entitled to one-half 
of the income and that the defendant 
honestly wanted to reduce the share 
of Thakurji to one-fourth and to 
appropriate the remaining one-fourth 
to himself. He pointed out that the 
Ava estate collected the rent of the 
village and paid the income to the 
mutawallis of the temple. The deci¬ 
sion was upheld on appeal, the fin¬ 
ding being that the wakf was a public 
one and tbe temple was entitled to 
receive half of the income of the said 
village from the Raja of Ava. 

It is not open to the defendant 
Jaishth Madho Acharya to go behind 
those findings In the previous suit 
all the trustees were impleaded and 
the effect of the decree of this Court 
was that the entire property then in 
question including the village now 
in dispute was ‘declared to be a public 
endowment for religious and charita¬ 


ble purposes connected with the 
temple and in favour of the idol. In 
the latter suit the effect of the decree 

was that one-half of the income of the 
village now in question was declared 
to be the share of the property of the 
idol and the defendant Jaishth Madho 
Acharya was found to have no right to 
receive any portion of the same from 
the Raja of Ava or to appropriate it 
to his own use. A decree obtained by 
one of the trustees on behalf of 
the trust against the other trustees 
either for a declaration that the pro¬ 
perty in dispute was a trust property 
or for rendition of accounts in a suit 
brought in the interests of tbe trust 
or for the protection of the property 
is binding as much on the trustees 
who are parties to the suit as on all 
persons interested in the trust; for 
as observed by their Lordships of the 
Privy Council in Prosunno Kumari 
Debja v Qolab Chand Baboo (1), the 
Shebaits of a trust form a continuing 
representation of the idol’s property. 
Each of the above suits was instituted 
by Musammat Sundar Kuar not in 
her private right but ; on behalf of the 
trust and as such the decision arrived 
at in those suits i9 conclusive between 
the parties there to within the mean¬ 
ing of exception VI of S. 11 of the 
Code of Civil Procedure. 

It is urged on behalf of the defen- 
dants-respondents that the payment 
which is sought te be challenged was 
made lo him voluntarily by the Raja 
of Ava and that the plaintiff was one 
entitled to claim a refund. But the 
payment formed part of the distribu¬ 
tion of the entire income derived, 
from the villages in question. The Raja 
kept no part of the income himself. He 
distributed the income in a particular 
manner between the persons who 
were considered by him to be entitled 
to receive the same. The dispute is 
virtually one between the different 
persons claiming a title to it and if 
one party has received a larger por¬ 
tion than he was entitled to and has 
thereby deprived another party of 
that which he ought to have received, 
the latter is entitled to claim from 

(1) [1837] 2 I. A. 145-4 B. L. »• 
450—'23 W. R. 253—3 Sar. 449- 
3 Suther. 102. 
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the other to the extent to which he 
was entitled. The Raja did not pur¬ 
port to make any payment to the 
defendant respondent, Jaishth Madho 
Acharya out of any personal;fund of 
his own. The income of the village m 
question was earmarked for a specific 
purpose, namely, for the maintenance 
of the services connected with the 
temple and distribution of the income 
among the heirs in the manner settl¬ 
ed in the previous case. The defen¬ 
dant-respondent Jaishth . Madho 
Acharya was not entitled to receive 
payment in excess of what he was 
declared entitled to in the previous 
proceeding and the mere fact that for 
3ome years the pay ments had notbeen 
made precisely in the manner in 
which they ought to have been made 
would not destroy or prejudice the 
right of the plaintiff to receive it in 
the manner he was entitled to receive. 
The proceedings of the Court of 
Wards filed show that there was 
somt dispute between the heirs of the 
deceased founder as to the manner in 
which the income was to be distributed 
by the Ava estate. The Court of Wards 
proposed to act only as a stake holder 
and they did not undertake>any liabili¬ 
ty for anything beyond what was pay¬ 
able by them on account of the said 
villages. That dispute having been 
settled by a decree of the proper Court 
the rights of the parties should now 
be adjusted in accordance with that 
decision. The appeal must, there¬ 
fore, be allowed and the suit remand¬ 
ed to the Court below with a direction 
to reinstate it under its original num¬ 
ber and to proceed with its disposal 
in the manner required by law. 
Costs of this appeal inluding fees in 
this Court on the higher scale will 
abide the result. 

Appeal allowed. 
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DANIEL8, J. 

Lagan Rai- Plaintiff—Appellant. 

V. 

Raja Rai —Defendant—Respondent. 

a S. A. No. 1559 of 1922, Deoided on 
2nd April, 1924, against the deoree of 

the Distriot Judge of Ghazi'pur. 
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(i) Sir land—Sale, effect of. 

A vendor holding sir land becomes an ex¬ 
proprietary tenant of the entire proprietary 
body and not merely of his vendee. (F. l.j 

( b ) Agra Tenancy Act (II of 1901) S. 79 — 
Dispossession by fractional landlord is not dis¬ 
possession. 

Ejectment by one member of a proprietary 
body, he being not the Lamba*dar, is not eject¬ 
ment by the land-holder. 

Pyare Lai Banerji— for Appel¬ 

lant. 

Iqbal Ahmad—for R3sponlent. 

Judgment.—The two plots in suit 
situated in khata Nos. 1 and 2 of a 
joint mahal were originally the joint 
sir of the plaintiff Lagan Rai and the 
defendant Raja Rai. The plaintiff 
sold his share to a third party and 
became exproprietary tenant in the 
plots in suit under an order passed 
under S. 36 of the Land Revenue Act. 
The defendant Raja Rai contested the 
order right up to the Court of appeal 
but the matter was finally decided in 
the plaintiff’s favour in 1919 only one 
year before the present suit. It ap¬ 
pears howevei that RajaRaLmanaged 
to retain possession of the plots and 
the plaintiff brought the present suit 
to eject him as a sub-tenant under S. 
58 read with S. 34 of the Tenancy Act. 

I have always entertained doubts 
whether S. 34 was really intended to 
suport i suit for ejectment but this 
appears to be the accepted view of 
the law since the decision of Balli v. 
Naubat Singh (l), and has not been 
contested before me. The defence 
raised in the Courts below was that 
as the defendant is a member of the 
proprietary body this is a case of a 
tenant being wrongfully ejected by 
his landlord within the meaning of 
S. 79 of the Act and therefore tbe 
plaintiff’s remedy is barred by reason 
of bis not having sued within six 
months. This defence was rejected 
by the Assistant Collector but accept¬ 
ed by the learned Distriot Judge and 
this iB the sole issue argued in the 
appeal. It is now settled law since 
the Full Bench case of 'Debi Prasad v. 
Bhagwan Din (2), that a sir holder 


(1) [1912] 9 A. L. J. 771—16 I. C. 120. 

(2) [1913] 35 All. 27—16 I. 0. 399—10 
A. L. J. 437. 
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who sells his share becomes an expro¬ 
prietary tenant of the entire proprie¬ 
tary body and not merely of his ven¬ 
dee. The question therefore resolves 
itself into this whether dispossession 
by one member of the proprietary 
body, not being the lambardar, is to 
be treated as ejectment by the land¬ 
holder within the meaning of S. 79. 
The point is covered by a very recent 
decision of Mr. Justice Mukerji. 
Rani v. Edal Singh (3). The matter 
is fully discussed in this judgment and 
it is sufficient to say that I am not 
prepared to dissent from the law laid 
down therein. 

The result i9 that the present appeal 
must succeed. I set aside the';decree 
of the Court below and restore that of 
the trial Court with costs in all 
Courts. 

Appeal allowed. 

(3) 1924 All. 431—22 A. L. J. 113— 
78 I. C. 1041—L. R. 5 A. Rev. 
37. 
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Neave, J. 

Kallu and others— Plaintiffs—Appel¬ 
lants. 

v. 

Ganga Ram and another —Defen¬ 
dants—Respondents. 

S. A. No. 1717 of 1922, Decided on 
9th May 1924, against the decree of 
the Addl. Sub. J. of Bareilly. 

Agra Tenancy .Act S. 20— Transfer does not 
include will. 

Will does not come within the meaning of 
word transfer in S. 20. An occupancy tenant 
therefore cannot regulate his succession to his 
tenancy by making a wi'l. IP. 508, C. 2.] 

S. C. Das —for Appellants. 

A Tihal Chand Vaish— for R >spon- 
dents. 

Judgment.—The facts in this case 
may be briefly stated. Daya Ram had 
two brothers, Ram Kishen and Net 
Ram. The plaintiffs are the sons of 
Ram Kishen and the defendants the 
sons of Net Ram. It has been found 
as a fact by the Court below that 
Daya Ram and his nep tews were 


occupancy tenants in possession of a 
joint holding, though for convenience 
they cultivated different portions of 
it separately. Daya Ram is dead. 
He made a will under which he be¬ 
queathed his share of the holding to 
the defendants. The plaintiffs brought 
this suit for a declaration that the 
will of Daya Ram was invalid so far 
as his occupancy holding was con¬ 
cerned Both the Counts below have 
dismissed the suit, the lower appellate 
Court holding that the will operates 
as a transfer of the holding and was 
made in favour of a person who was 
a co-sharer in the holding at the time 
of its execution. 

Two points have been argued in 
this appeal • the first that an occu¬ 
pancy tenant cannot regulate the suc¬ 
cession to his tenancy by making a 
will, and second that a will does not 
come within the meaning of the 
word * transfer ' in S. 20 of the Ten¬ 
ancy Act. 

S. 20, clause 2, of the Tenancy Act 
provides that—“ the interest of occu¬ 
pancy tenants is not transferable 
otherwise than by voluntary transfer 
between persons in favour of whom as 
co-sharers in the tenancy such right 
originally arose or who have become 
by succession co-sharers therein." S. 22 
of the same Act provides that when an 
occupancy tenant dies, his interest in 
the holding shall devolve as follows:— 
(e) failing such daughter’s son, on the 
nearest collateral male relative in the 
male line ofldescent provided that no 
such daughter’s son or collateral rela¬ 
tive shall be entitled to inherit who 
did not share in the cultivation of the 
holding at the time of the tenant’s 
death. 

It is contended on behalf of the 
appellant’s that the word ‘transfer’ 
in S. 20 of the Tenancy Act must bear 
the same meaning as in S. 5 of the 
Transfer of Property Act and be oon- 
fined to a transfer within the mean¬ 
ing of that section. This would ex¬ 
clude an alienation by will. This pro¬ 
position finds some support from the 
language of S- 22 in which the word 
‘shall’ would seem to exclude the 
right of an occupancy tenant to vary 
the order of succession prescribed in 
that section. In my opinion the| 
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view put forward on behalf of the 
appellants is the correct one. As it 
has been found that they were joint 
in cultivation with Day a Ram and are 
equally with the defendants his near¬ 
est collateral male relatives in the 
male line of descent, I hold that they 
are entitled to the declaration for 
which they asked. 

The appeal is, accordingly, allowed 
with costs in all Courts including in 
this Court fees on the higher scale 
and the appellants are granted a de¬ 
claration that the will in suit is in¬ 
valid so far as the occupancy of Day a 
Ram is concerned. 

Appeal alloiDcd. 
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Daniels, J. 

Qadir Bakhsh and others —Defen¬ 
dants -Appellants. 

v. 

Abdul Haq —Plaintiff—Respondent. 

S. A. No. 1758 of 1922, Decided on 
28th April 1924, from the decree of 
the District Judge of Moradabad. 

Wajlb-ul-arz~ Abadi —Construction. 

Qasiabs are not Bheikhs and therefore they 
cannot claim rights of transfer given to 
Sheikhs. [P. 310, C. 2.] 


The custom is recorded in the wajib- 
ul-arz of the village, which both par¬ 
ties accept but as to the interpretation 
of which they differ. The wajib-ul- 
arz recognises a transferable right in 
their houses and the sites in seven 
classes of persons and no others. These 
seven classes are Tambolis, Brahmans, 
Banias, Sheikhs, Saiyids, Mughals 
and Pathans. The first three of these 
are Hindus, and the remaining four 
Muhammadans. The view taken by 
the trial Court was that the four clas¬ 
ses of • Muhammadans specified were 
merely illustrative and not exhaus¬ 
tive and that the custom applied to 
all Muhammadans whether belonging 
to the classes specified or not. This 
view is obviovsly untenable. The 
view pressed before the District Judge 
and in this Court has been that all 
Muhammadans who are not either 
Saiyids, Pathans or Mughals are in¬ 
cluded under the general description 
“Sheikh” and that, therefore, all 
Muhammadans are included under the 
four classes given. To this conten¬ 
tion the learned Judge gives substan¬ 
tially three answers. He says. 

Firstly, that if it had been inten¬ 
ded to include all Muhammadans it 
would have been perfectly easy to 
say so; 

Secondly, that though it is true 
that all Muhammadans who are not 
Saiyids, Pathans or Mughals when 


Hameed (Jllaand M. U. S. Jang—for 
Appellants. 

K. N. Malaviya —for Respondent. 

Daniels, J.—The short point, and 
tho sole point, raised in this appeal 
is whether Qassabs (butchers), not be¬ 
ing proprietors in the village but 
ryots, have a right of transfer in their 
houses and the sites thereof in the 
village of Garhi in the Amroha tahsil 
of the Moradabad district, in 
which the property in suit is situated. 
The second and third defendants who, 
are Qassabs, sold their house with the 
site on whioh it stands to another 
butcher, the first defendant. The 
zamindar has sued for a declaration 
that the sale is invalid and for the 
possession of the sites by removal of 
the constructions. The learned Mun- 
sif dismissed the suil but the learned 
Distriot Judge has decreed it. 


they rise in the world claim to be 
Sheikhs, on the other band there are 
many Muhammadans in India who 
do not call themselves Sheikhs, Sai¬ 
yids, Pathans or Mughals, but by 
other names such as Julahas, Nurbafs, 
Qassabs, eto.; 

Thirdly, that the view that low 
class Muhammadans and Muhamma¬ 
dan converts were intended to be ex¬ 
cluded is supported by the fact that 
only some classes of Hindus have 
been given a right of alienation. 

In my opinion the view taken by 
the learned Judge is oorrect. It is 
perhaps an overstatement to say that 
all Muhammadans of other than the 
four primary olasses claim to be 
Sheikhs when they rise in the world, 
but it is certainly true that they very 
commonly do so. This is mentioned 
by Crooke in his Tribes and Castes of 
the N. W. P„ Volume IV, p. 315 ; but 
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on t e other hand a distinction bet¬ 
ween Qassabs and Sheikhs is recogni¬ 
sed even in the very passage on which 
the appellants rely. Mr. Crooke quo¬ 
tes a common proverb, applicable to 
a man who has gone up the world, 
which runs— 

“The first year I was a butcher 
(Qassab), the next a Sheikh; this 
year if prices rise, I shall be a 
Saiyid. 

It is a matter of common knowledge 
that Qassabs do Dot usually describe 
themselves as Sheikhs and they are 
not classified as such at the Census. 
Table XIII of the U. P. Census Report 
for 1921 gives a classification of the 
population according to caste, tribe, 
race or nationality. In this Table 
(Part II- pp. 224, 225) Qassabs are 
shown separately from either Pathans, 
Saiyids or Sheikhs. They are like¬ 
wise classified separately in the cor¬ 
responding table in the Census of 
India Report (Vol. 1, at p. 163). They 
are also separately treated by Mr. 
Crooke, Vol. IV, pp. 190, 191. The 
same conclusion is supported by a re¬ 
ference to the official Gazetteer ofj\tte 
Moradabad district. It is interesting 
to note that according to the Gazet¬ 
teer, p. 77, conversion from Hinduism 
has taken place in this district to a 
larger extent than in any other dis¬ 
trict in the province as will appear 
from the following extract: 

“ Probably in no other district ha3 
conversion from Hinduism occurred 
to such an extent. Proselytism is 
still in some degree an active force, 
judging by the number of Nau-Mus- 
lims, of whom no fewer than 12,070 
were recorded, irrespective of the 
many who either retained their old 
caste name or else adopted a recogni¬ 
sed Muhammadan style such as Shei¬ 
kh or Pathan.’’ 

Succeeding paragraphs are devoted 
to the Sheikhs, Pathans, Saiyids and 
Mughals and to certain very numerous 
classes not included under either of 
these four heads such as Julahas and 
Barhais. After these have been dealt 
with there follows a paragraph on p. 
80 dealing with “ other castes ” and 
among these are enumerated the 
Qassabs or butchers with a population 
of 8,914. These authorities and the 
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language of the wajib-ul-arz lead alike 
to the conclusion that Qassabs are 
treated as a separate class and that 
they are not intended to be included 
under the description “Sheikh.” 
This is the only question which has 
been argued and my finding on it is 
against the appellants. 

I, accordingly, dismiss the appeal 
with costs including in this Court 
fees on the higher scale. 

Appeal dismissed. 
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Walsh and Ryves, JJ. 

Firm Kedar Nath Durga Prasail — 
Plaintiffs—Appellants. 

v. 

Firm Bishwanath Lakshmi Chand — 
Defendants—Respondents. 

F. A. No. 52 of 1923, Decided on 
11th Fabruary 1924, from an Order of 
Sub. J. Cawnpore. 

♦ Civil P. C., O. 11 R. IS—Absence of 
denial by the other party taken along uith 
absence of proper affidavit does no! justify 
penal action—Affidavit is generally conclu¬ 
sive—Notice under R, 18 to other side is neces¬ 
sary. 

Where Plaintiff had not denied po9fe9»ion of 
documents sought to be inspected on affidavit 
■which however was not in proper order the 
High Court set aside the order of dismissal 
under R. 21 on plaintiff undertaking to file in 
the Court a complete affidavit of all the docu¬ 
ments relevant to the suit which were in his 
possession, power or control. Under Rule 18, 
order for instruction should not bo mado with¬ 
out giving the other side an opportunity of 
replying on the affidavit. Such an affidavit of 
documents material to the case when made by 
parlies i9 conclusive and as a generil rule a 
Court cannot go behind it. (P. 511, C. 1 & 2.j 

S. N. Sen and K. N. Katju-for 
Appellants. 

O. W. Di Ion and S. N. Mukherji- 
for Respondents. 

Walsh, J. —We think this order has 
arisen out of a misunderstanding. In 
some ways the defendants are to 
blame, If they wanted to pin the 
plaintiffs down to a statement on oath 
of the relevant documents in the 
plaintiffs’ possession relating either 
to this case, or the contract of August 
1918, or the damagts claimed in the 
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suit, they ought to have applied to 
the Court without making any affi¬ 
davit at all for an order directing the 
plaintiffs to state on oath the docu¬ 
ments in their possession under Order 
11 rule 12. This they have not done. 
They omitted this step. They wished 
to go beyond Order 11 rule 15, and 
applied to inspect under Order 11 rule 
18 documents not mentioned in the 
pleadings or in the affidavit of docu¬ 
ments. They bad to found such an 
application upon an affidavit showing 
of what documents inspection wa9 
sought. We are of opinion that the 
affidavit which was filed with that 
object was totally insufficient. Careful¬ 
ly examined, it did not comply with 
the rule.. More important still, we are 
of opinion that under Order 11 rule 18, 
when a party applies to inspect docu¬ 
ments which are not in the pleadings 
or in a previous affidavit of docu¬ 
ments, and makes an affidavit for that 
purpose, the Court ought not to make 
an order for inspection without giving 
the other side an opportunity of 
replying on affidavit. If the other 
side in this case had replied on affi¬ 
davit, in all probability this trouble 
would never have arisen. But an 
atmosphere of suspicion end distrust 
has grown up. The plaintiffs put in 
an application, which was not on 
affidavit, in which they stated that 
certain books are not in their shop. It 
is contended that,ihat is the ordinary 
expression for ‘ are not used in ‘their 
business’.” Mr. Dillon naturally says 
it is consistent with their being in 
their house. The learned Judge com¬ 
plains that the plaintiffs did not sup¬ 
port their application by an affidavit, 
and after throwing a cloud of suspi¬ 
cion over the plaintiff's conduct, he 
has actually dismissed their suit, 
apparently because it was the only 
remedy which he could find in 
the Code. We think that there 
m a better remedy than that. The 
Plaintiffs are desirous of making an 
affidavit, which they ought to have 
been oalled upon to do long ago sta¬ 
ting uxaetty the books—identifying 
.ani by a preoise description which 
w Jy ji® understood by everybody— 
whioh are now or have been in their 
possession since August 1918, and 
which contain anything relating to 
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the oase in question or the contract in 
dispute. In addition they are desirous 
of stating on oath that the four books 
which they previously said were not 
kept in the shop and which the defen¬ 
dants now say they want to see, 
never have been kept in their business 
and do not exist. We think they 
ought to be allowed to make this 
affidavit which must cover both the 
past and the present of their own 
position or that anybody under them. 
If they do this according to the well 
established practice—at any rate in 
England from which these rules ari 
derived—that affidavit is conclusive 
and the Court cannot go behind it 
unless there is something, as Mr 
Dillon suggests, like an answer in 
cross-examination or some other 
documentary evidence showing con¬ 
clusively that there is such entry or 
book. We give the plaintiff an op¬ 
portunity of filing such an affidavit 
before us at 11 a. m. to-morrow, and 
Mr. Dillon accepts that on behalf of 
his clients. It will be placed upon 
the record which will be returned to 
the lower Court, and the order of the 
Court below will be modified by sub¬ 
stituting this order, and the costs of 
these proceedings here and in the 
Court below will be costs in the suit, 
which must be presented without 
delay. 

Order modified. 


« 1924 ALLAHABAD 511 

Walsh and Ryves, JJ. 

Lakhan— Appellant. 

v 

King Emperor —Opposite Party. 

Cr. A. No. 972 of 1923, Deoided on 
8th January 1924, from the order of 
Sessions Judge of Gorakhpur. 

(a) Criminal Trial- -Benefit of doubt. 

Benefit of doubt means benefit of a real and 
reasonable doubt in the mind of the Court. 

♦ (6) Evidence Act, S. 30 — Admissibility. 

Merely bocause a confession is not comploto 
and detailed up to the hilt it doos not become 
inadmissible againit a co-aocuiod, (P. 518, C. 8] 

(c) Criminal Trial—Opinion of Judge. 

The personal view of the Judge is the ulti¬ 
mate view that is to prevail until law makes 
the verdict of the Jury or the opinion of the 
Asiestors final and conclu.ive. 
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K. Varma —for Appellant. 

The Government Advocate —for the 
Crown. 

Walsh, J.— In this case one Lakhan 
Chamar has been convicted under 
S. 302, Indian Penal Code, and sen¬ 
tenced to death and has appealed 
against that conviction. With him 
was convicted ono Mathura Ojha of 
an offence under S. 325, Indian Penal 
Code, and sentenced to 7 years rigo¬ 
rous imprisonment, and one Narain 
Kotri of an offence under S. 201, 
Indian Penal Code, and also sentenced 
to 7 years rigorous imprisonment. 
Two other persons along with these 
three, namely, Bandhu Chamar and 
Kolai Chamar have been acquitted. 
Owing to a somewhat narrow view 
which the learned Judge has taken of 
the numerous confessions in this 
case, these two must consider thera- 


him out of the village, were burnt iu 
the village on the night of his disap¬ 
pearance. So that it is certain that 
he returned to the village -and the 
maps being on cloth, although they 
had been charred black by the fire, 
the ink has come out white, and the 
division of the village into plots can 
still be distinctly traced on the char¬ 
red remains and compared with a 
genuine map. In such a case as this, 
where the investigation is generally 
difficult, the evidence is very strong. 
Each of the persons mainly implica¬ 
ted, and almost certainly engaged in 
the murder, has made a sort of con¬ 
fession containing the usual half¬ 
hearted but damning admissions, and 
couched generally in language inten¬ 
ded to create an impression that they 
were merely unwilling spectators. 
But as a matter of fact, certainly in 
the case of Mathura, the learned 


selves somewhat fortunate to have Judge has overlooked the fact that 


escaped. The murder was a most 
cold-blooded and brutal one of the 
village patwari and the usual diffi¬ 
culty was experienced in getting 
direct evidence of guilt in a small 
village where an unpopular person 
has been got rid of, and the commu¬ 
nity probably think that a maximum 
of one culprit, who will probably be 
hung, is sufficient to answer the death 
of one viotim. There is no doubt that 
there was ample motive and that the 
patwari was living, like the Czar of 
Russia used to do, on a sort of vol¬ 
cano. His house had been burnt 
down once, but he had not the cou¬ 
rage to take notice of that trifling 
incident. His head had also been 
broken by some attack and altogether 
he seemed to be the general target 
for every body in the village and 
there can be no question that he was 
done to death on this occasion on his 
return to the village and that his dead 
body was thrown into a well and 
that a change of policy was adopted 
and that the dead body was taken to 
an adjoining river which was in high 
flood and, although it was seen once 
floating, it has since disappeared. 
There is no doubt that he is dead and 
the Judge has satisfied himself on 
that point with an ingenious piece of 
evidence. The village maps, which 
this deceased patwari carried with 


his own confession is enough to hang 
him and, therefore, is evidence 
against Lakhan. The learned Judge 
is not quite right in holding that be¬ 
cause a confession is not a complete 
and detailed confession up to the bilt, 
it is inadmissible against a co-ac¬ 
cused. But the other evidence 
against Lakhan and Mathura is 
really very strong. The learned 
Judge got into a difficulty. The evi¬ 
dence gainst Mathura is stronger 
than that against anybody else, and 
the Judge says two or three times in 
the course of his judgment that he is 
satisfied that he really planned the 
murder. The evidence of motive 
against Mathura is much stronger 
than against the other accused. He 
had just been dispossessed from a 
valuable and valued office which he 
had enjoyed for many years and had 
been dispossessed as the result of the 
patwari’s action, and there was a 
village rumour that he was engaged 
in rivalry with the patwari for the 
illicit affections of some low class 
villager’s wife. The assessors, of whom 
two were Brahmans, found Mathura 
not guilty but of course oonvicted 
the worthless Chamar. That seems 
to be considered quite the natural 
and reasonable consequence of trying 
a Brahman and a Chamar in the same 
transaction and the learned Judge 
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describes their conduct as perverse. 
He satisfied liimself at the trial that 
at leas', Mathura was guilty under 
S. 325, Indian Penal Code, but he was 
obviously very unhappy about whe¬ 
ther he was right or not in acquitting 
him under S. 302, Indian Penal Code. 
He actually says in more than one 
passage of the judgment that he has 
very'little doubt as to the real com¬ 
plicity of Mathura and his own per¬ 
sonal view was that he was the per¬ 
son who planned the murder. While 
sympathising with the learned Judge, 
after all it is right to point out that 
until the verdict of a jury or th6 opi¬ 
nion of the assessors becomes the 
legal tribunal for questions of fact, 
the personal view of the learned 
Judge is the ultimate one, that the 
benefit of the doubt means a real and 
reasonable doubt and it is quite clear 
that the learned Judge had none. It 
was under these circumstances that 
the Government Advocate applied to 
us to adjourn the hearing until an 
appeal was filed on behalf of Govern¬ 
ment against the conviction of 
Mathura under S. 325, Indian Penal 
Code, instead of 3 302, Indian Penal 
Code. We adjourned the case for 
that purpose. Ample notice was 
given to the district authorities in 
Gorakhpur, namely, on the 4th Janu¬ 
ary. All that was necessary was for 
the Distrtct Magistrate to give notice 
to the Superintendent of the Jail in 
Benares, where Mathura iB undergo¬ 
ing his punishment, to produce him 
here on the 18th. Through some un¬ 
explained delay they seem to have 
been unable to get the prisoner into 
Allahabad in time for the hearing of 
the appeal to day, although 14 days 
time was available. We do not think 
it right to delay the appeal merely 
because the prisoner is not here, in- 

a3 jL^ as k® b e 0n ably represen¬ 
ted by Mr. Kamlakanta Verma and 
was represented at the trial and every¬ 
thing possible was said for him on the 
questions arising in the judgment 
under appeal. It would be difficult 
for anybody to improve upon the 
reasons given by the learned Judge, 
if they are good ones, for not convic¬ 
ts? him under S. 302, Indian Penal 
Code, and, as the man .does not know 
iCngUsh, w.e are satisfied that he would 
1924 A/65 & 66 


Allahabad. 513 

have derived no benefit from his pre¬ 
sence and certainly would not have 
assisted U3. We have now, there¬ 
fore, to dispose of the Government 
appeal an i the appeal of Lakhan. 
Taking the case of Mathura first, it 
is really an overwhelming case. His 
confession says that he was asked by 
Lakhan Charaar to give information 
when the patwari returned to the 
village, so that, he may be handled 
for having interfered with the priest¬ 
hood. that his hands and feet should 
be broken and that he should be in¬ 
capacitated from work. He was told 
that Ram Kishen Koeri, who worked 
for the patwari, had better be warned 
to be away that night because the 
patwari had many enemies. The ob¬ 
ject was to get rid of Ham Kishen as 
a witne:s, but Mathura, according to 
his own confession, did that part of 
the business. He then went to sleep 
and he would have us believe that he 
was woke up by Lakhan who told 
him that he was going to beat the 
patwari. He studiously avoids saying 
that he was there. But his own half¬ 
hearted description indicates that he 
must have been there. When the 
Lala began to cry, he says, the vil¬ 
lage people woke up but none went 
there. How did he know when he 
was not there himself? Ram Kishen 
and Narain ran away to their respec¬ 
tive homes. Again how did he know 
that ? Further he says that after the 
Lala’s voice stopped he heard a sound 
as if somebody had been thrown into 
a well. There is only one inference 
from this statement and, if one were 
to take it at its face value, it means 
that in this village people are thrown 
into wel.s as a matter of such com¬ 
mon practice that the sound has be¬ 
come familiar to the residents who 
can always tell from a distance if a 
body is being thrown into a well, 
which is of course an absurdity. But 
he follows this up by s lying that he 
went home and went to sleep. Where 
was he when he was awake ? The 
inference is obvious, and it is driven 
home by the next sentence in which 
he says that next morning he want to 
the well to see whether the body was 
afloat. This oonviots him of the 
knowledge over night of the death 
and strongly oorroborertes the eyo 
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witnesses who say he was there. 
Lakhan, of course, in his confession 
assigns the principal part to Mathura. 
Village witnesses speak about the 
jealousy between this accused and the 
deceased man and also about the 
public, removal from the priesthood. 
The confession of Narain contains 
evidence that Mathura took him to 
the well with the object of removing 
the corpse to the river. He says that 
the body was taken out of the well 
by means of a hook and that Narain 
was called there for that purpose, all 
of which indicate either that Mathura 
being the principal culprit was an¬ 
xious to show the crime in two pieces 
so that he might have two sets of 
persons implicated and thereby in¬ 
crease the chances of his escaping al¬ 
together, or that he really was the 
brains behind the gang and that 
thinking slowly he raised after it was 
too late, that the story of the patwari 
falling into the well was too thin and 
ought to be abandoned in favour of 
something better. No dcubt the evi¬ 
dence of the witness Khedan, as Dr. 
Katju on behalf of Lakhan, against 
whom the evidence is not so strong 
says, is in many respects unsatisfac¬ 
tory. He is to some extent directly 
implicated both by his own admission 
and by other evidence in the case and 
he has not told a story consistent in 
itself in every particular with the 
irreconcilable confessions of the 
other persons. But it is just one of 
those cases where, although the de¬ 
tails of the confession are complicat¬ 
ed for reasons which one can well 
understand, a substantial story told 
by eaoh accused leaves no doubt as 
to the guilt of Lakhan and Mathura 
in the full degree under S. 302, Indian 
Penal Code, and probably of some 
others as well. Under these circums¬ 
tances the appeal of Government 
must be allowed, Mathura must be 
oonvicted under S. 302, Indian renal 
Code, in lieu of S. 325, Indian Penal 
Code, and sentenced to death accord¬ 
ing to law, and the appeal of Lakhan 
must be dismissed and the conviction 
and sentence carried out according 
to law. 

Appeal dismissed. 
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Stuart and Mukerji, jj. 

Kedar Nath —Appellant. 

v. 

Shankar Lal and others — Respon¬ 
dents. 

S. A. No. 702 of 1922, Decided on 
8th January 1924, from the decree of 
D. J. Saharanpur. 

♦ % (a) Registration Act, (III of 1877) 
S. e Cl. 7—Kabuliat is treated as lease only for 
registration—It is not a lease for all purposes. 

For purposes of registration a counterpart* 
kabuliat, an undertaking to cultivate or occupy 
and an agreement to lease are put in tho same 
category as a lease ; in other words an under¬ 
taking to cultivate or occupy from year to 
year ordinarily requires registration under the 
provisions of S. 17. What is known as a lease 
under the law is not the same thing as an 
undertaking to cultivate and the substantive 
law relating to leases cannot be applied to 
undertakings to cultivate by substituting the 
words “ undertaking to cultivate ” for “lease" 
wherever the word “ lease ” occurs in legis¬ 
lative enactments other than the Registration 
Act. [P. 517, C. 2 & P. 518, C lj 

* 4c (6) T. P. Act, S. 108—Kabuliat though 
accepted bu landlord does not create title in 
lessee as a lease would do. 

A registered kabuliat executed by the person 
occupying the premises and accepted by the 
person owning the premises is not sufficient to 
bestow title upon the person occupying the 
premises and can in no way bo considered a 
loase as defined in 8. 105. [P. 518, C. 1] 

Nihal Chand —for Appellant. 

Peary Lal Banerji — for Respon- 
dents. 

Stuart, J. — 7i'he learned District 
Judge decided the contentioi s which 
we are now considering upon one 
point. He wrote in his judgment:— 
“ The main point for deoision is one 
of law and may be stated in this form. 
Is a registered kabuliat executed by 
the tenant and accepted by the land¬ 
lord sufficient to create a tenancy ? 

He decided that point only. 

The facts were as follows:-The 
plaintiff who is here the appellant is* 
the owner of a shop with a shed 
attached which he leased to a certain 
Kundan Lal. Kundan Lal executed a 
kabuliat in plaintiff appellant’s favour, 
dated the 19th March 1913, agreeing 
to occupy these premises on a month¬ 
ly rental until 1918. It is not clear 
whether the plaintiff had executed a 
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leaqe for this period of five years in 
favour of Kundan Lai. It is of no 
consequence whether he did or did not 
exeoute a lease, for it is admitted that 
he took no exception to Kundan Lai 
at a tenant during those five years. 
His relations with Kundan Lai appear 
to have been amicable during that 
period. When that lease came to 
an end, it is an admitted fact 
.that Kundan Lai executed a re¬ 
gistered kabuliat, dated the 10th 
April 1918, by which he agreed to 
oocupy the same premises as tenant 
for a further period of eleven years 
on an annual rental of Rs. 200. Kun¬ 
dan Lai continued to occupy the pre¬ 
mises and the plaintiff made no ob¬ 
jection, as far as we oan gather, to 
his occupation. KuDdan Lai died in 
1918. After his death the plaintiff 
instituted the suit out of which the 
present appeal arises against the sons 
of the deceased Kundan Lai, who had 
oontinued to occupy the premises, for 
possession of the premises, for an 
amount for use and occupation for the 
period between their father’s death 
and the date of the suit calculated at 
the rate at whioh their father had 
been paying rent, and for damages at 
the same rate up to the period that the 
plaintiff might obtain possession. The 
learned District Judge did not go into 
the other point? raised between the 
„-parties. He did not even decide upon 
the evidence whether the plaintiff had 
or had not accepted the kabuliat. He 
took the view that without consider¬ 
ing other evidence the plaintiff must 
be considered to have aocepted the 
kabuliat on the wording of the pl» int 
and on the wording of a notioe issued 
by the plaintiff’s pleader to Kundan 
Lai s sons, dated the 14th April 19 L9. 
We do not consider that on the word¬ 
ing of th. plaint « d the wording of 

Al"* 08 a . conc lusion oan be drawn 
that the plaintiff accepted the kabu- 

« 10fch April 1918 - The P la int 
affords no authority for a finding other 
than that the plaintiff had permitted 
Kundan Lai to hold over as a tenant 
from year to year after'the first 

P «?° j ® ve yea ^ s had, come to an 
end. It does not follow from this that 

Kn^° Ul T ™ xtend the same towards 
W* after the' death of 
Kundan Lai The wording of the 


notice in no way supports tbe sugges¬ 
tion that the plain tiff accepted or ad¬ 
mitted the kabuliat and so far there 
has been no finding on the evidence 
as to whether, and, if so, how far, the 
plaintiff misled the defendants by his 
action in permitting Kundan Lai to 
hold on after the period of five years 
had oome to an end, or in other words 
as to the validity of the plea of estop¬ 
pel which has been raised by the de¬ 
fendants. The point as to what the 
plaintiff actually did do or omitted to 
do and the effect of his acts and omis¬ 
sions upon the merits of the case has 
not been decided by a finding of fact 
and as will be seen from the subse¬ 
quent portion of this decision, we pro¬ 
pose to leave this question in addition 
to the other questions which so far 
have not been decided to the decision 
of the learned District Judge’s suc¬ 
cessor. 

But it is unnecessary for us to re¬ 
mand the case for further findings and 
await their decision before we decide 
the only question now before us be¬ 
cause we answer in the negative the 
question which the learned Judge 
answered in the affirmative. We do 
not find that the plaintiff accepted the 
kabuliat and we express no opinion as 
to whether he did or aid not, but as¬ 
suming that he accepted the kabuliat 
we cannot acoept the learned Judge’s 
view as to the law. 

The question which we have to de¬ 
cide is one which has been before this 
and other High Courts on previous 
occasions and, in so far as this High 
Court is concerned it has not so far 
been decided in explioit terms by a 
Benoh. Tbe first oooasion when it 
arose in a reported decision was when 
it came before a Bench of this Court 
in bland Lai v. Hanuman Das (1). 
There the defendants 'who were the 
occupiers of a house alleged that they 
could not be ejected therefrom beoause 
they held under a lease. What they 
alleged to be a lease was a registered 
kabuliat. It was found in that case 
that'the plaintiffs, the owners of the 
house, had been fully aware of the 
execution of the kabuliat aud had 
given consent to its execution Blair, J. 

(1) [1904] 26 All. 368—J a L.J. 96— 
(1904) A.W.N. 46. / 
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referred to a decision in a Letters 
Patent appeal (this is quoted as a-note 
to the report) in which the view which 
he had previously taken that a regis¬ 
tered kabuliat even when accepted by 
the landholder does not constitute a 
lease was approved by Edge, C. J. and 
Burkitt, J. He maintained his previ¬ 
ous opinion and found that the kabu¬ 
liat before him in the appeal which he 
was then deciding could not operate 
as a lease. He found for the eject¬ 
ment of the defendants. Banerji, J., 
also found in favour of the ejectment 
but he did not express an opinion 
upon the point now before us. He is 
entered in the head-note as having 
questioned the validity of the 'opinion 
of Blair, J., but the head-note is not 
accurate on that point as will be se*en 
from the words of Banerji, J. All that 
he said was this :— 

“ Having regard to the fact that it 
is a common practice in these pro¬ 
vinces to treat a kabuliat as the in¬ 
strument creating a tenancy and that 
a ruling such as that contended for 
by the appellants may unsettle titles, 

I do not desire to express any opinion 
upon the first question raised in this 
appeal.” 

I fail to understand how by using 
these words the learned Judge could 
be held to have expressed a doubt as 
to the correctness of the view of Blair. 
J, This decision was passed in 1904. 
A few months later the same point 
arose before Blair, J., sitting singly 
in Kashi Gir v. Jogendro Nath Ghose 

(2). In that case he repeated the view 
that a lease could not be created by a 
kabuliat and that until a lease or a 
patta was duly executed and registered 
in cases in which the law required a 
registered instrument no lease was 
created or could be proved. In 1S05 
the point agaih came before a Bench 
of this Court when Blair, J., and 
Banerji, J., refused in a case where 
certain persons claimed to collect 
market dues under an unregistered 
lease and a registered kabuliat to re- 
eognise that claim. The decision 
clearly was that the lease being un¬ 
registered was ineffective and that 

(2) [1904] 27 All. 136—(1904) A.W N. 
i 9 1 A.L.J. 576 
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the kabuliat although registered did 
n->t create a lease. But the point was 
not decided explicitly. The decision 
is reported in Sikandar v. Bahadur (3). 
The point was raised again in 1909 
before a Full Bench consisting of 
Stanley, C. J, and Banerji and Aik- 
man, JJ. Their decision is reported 
in Sheo Karan Singh v. Maharaja 
Prabhu Narain Singh (4). The point 
was not decided. The question was 
not raised in the form before us. The 
appeal related to a suit for arrears of 
rent on the hasis of a registered kabu¬ 
liat. The defendants who were ten¬ 
ants of the Maharaja of Benares were 
let into occupancy of a tenancy on a 
registered kabulait. The Maharaja 
sued them for arrears of rent and they 
set up that they could not be made to 
pay rent because, as the Maharaja 
had not executed a lease, they were 
not liable to pay anything. This plea 
did not find favour with the Assistant 
Collector who heard the suit. He de¬ 
creed the claim. The plea which was 
advanced before the High Court was 
that a kabuliat was equivalent to a 
counterpart and that there could not 
be a counterpart without a lease. 
Thus there being no lease, the kabu¬ 
liat was waste paper aqd the defen¬ 
dants were not liable to pay rent at 
all. The defendants-appellants en¬ 
deavoured to press into their favour 
the decisions which I have already 
quoted and asked the Court to take 
the view that as a lease could not be 
created by a kabuliat a tenant who 
had agreed to pay rent by a registered 
instrument was under no liability to 
pay rent at all. The Full Bench de¬ 
cided this plea in the. following 
words :— 

“ The only ground of appeal which 
has been pressed in argument before 
us is the first, namely, that a kabuliat 
without a patta does not create a 
valid lease of immoveable property. 
As to this we express no opinion in¬ 
asmuch as we find that under the 
circumstances the plaintiff is clearly 
entitled to recover compensation for 
use and occupation." 

(3) [1905] 27 All. 462—(1905) A.W.N- 
48—2 A.L J. 208. 

(4) [1909] 31 All. 276-6 A.L.J. 167— 
2 I.C. 211-5 M.L.T. 347. 
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They added that they expressed no 
opinion as to the correctness of the 
rulings which hai already been cited. 
I fail to understand from the wording 
of this decision that the learned Judges 
who c raposed the Bench dissented 
from the view taken by Blair, J. The 
matter was raised again b :f^re me as 
& Single Judge in 1^16. My decision 
is reported in Bijai Marain Singh v. 
Sri Maharaja Prabhu Marain Singh (5). 
The point taken in the present appeal 
was not material to my decision in 
that appeal and I expressed no view 
upon the point which is now before 
us. The learned Counsel for the res¬ 
pondents in this appeal has been un¬ 
able to show us any decision >f our 
own Court in which a view has been 
taken differing from or questioning 
the law as laid down by Blair, J., and 
by the Bench which decided 2 A. L. J. 
208, and it would appear to me that 
upon the principle of •• stare decisis" 
this Bench would not be competent to 
accept the view taken by the learned 
District Judge of Saharanpur and if 
they differed from the view taken in 
the past they should refer the point 
for the decision of a Full Bench. It 
has been urged upon us by the learned 
Counsel for the respondents that, in 
view of certain decisions in the High 
Courts of Madras and Calcutta, we 
should refuse to follow the view taken 
by our own Court. He relies in parti¬ 
cular upon a decision of the Full 
Bench of the High Court at Madras 
passed in 1910. Syei Ajam Sahib v. 
Anantha Marayana Aiyar (6), and a 
deoision of a Bench of the Calcutta 
High Court, Raimoni Dassi v. Mathura 
ifohan'Dey (7). In deference to the 
views of the learned Judges who 
decided those appeals I propose to say 
something more. I refer to the provi¬ 
sions of Act IV of 1882 to show what 
a lease is in India and how a valid 
lease can be oreated by the Indian law. 
S. 10-' of that Act states— 

“ A lease of immoveable property is 
a transfer of a right to enjoy suoh 


S«\ \\ 15 AX J * 3 17“37 T.C. 39 
(6) [1912] 35 Mad. 95—21 M.L.J. 5 
~1 9 1° M.W.N. 765-8 I.C. 661 
, 8 M.L.T. 437 (F.B.) 

M BJW 3 9 Oal. 1016—16 O.W, 
606—14 1.0. 540-15 C.L.J. ( 


property, rmde for a certiin tirm, ex¬ 
press or implie 1, or in perpetuit-, in 
consideration of a price paid or pro¬ 
mised, or of money, a share of crop?, 
service or any other thing of value, 
to be rendered periodically or on spe- 
ciSed occasion* to the transferor by 
the transferee, who accept* the trans¬ 
fer on such terras.” 

•• The trans'eror is called the lessor, 
the transferee is called the lessee, the 
price is called the premium and the 
money, share, service or other thing, 
to be so rendered is called the rent.” 

S. 107 commences— 

•• A. lease of immoveable property 
from year to year, or for any term 
exceeding one year, or reserving a 
yearly rent, can be made only by a 
registered instrument." 

Thus in order to create a valid title 
to occupation of premises, the pro-, 
perty of another person, for a term- 
exceeding one year by lease a regist¬ 
ered instrument is nejessary. A lease 
is a transfer. A transfer must obvi¬ 
ously b9 made by the transferor. It 
cannot be made by the transferee. So 
the owner of the premises must make 
the transfer. The transfer can be only 
made by his volition, but that trans¬ 
fer does not become effective in case 
of a lease for a term exceeding one • 
year until a registered instrument 
come9 into being. The argument on 
the other side is apparently that the - 
owner must make the transfer, but the 
registered instrument oreatihg the 
transfer, whioh is essential to the 
validity of a title in such cases, oan 
be made by the transferee. How is 
this possible ? Surely, if suoh is the 
cast), the transfer itself is made by : 
the transferee and is aocepted by the ’ 
transferor. I observe -that both iD 
Caloutta and Madras stress has been - 
laid upon the terms of 3. 2, olause 7, 
of the Registration Aot. Old Aot III 
of 1877, olause 7 of S. 2, states that a 
lease inoludes a counterpart, kabuliat, 
an undertaking to oultivate or ocoupy, • 
and an agreement to lease. From this 
it is argued that the word “ lease ’’ 
inoludes kabuliat and that a kabuliat 
is a lease. I understand the meaning!.' 
of the words, however, to be that for 
purposes of registration a counterpart, 
kabuliat, an undertaking to oultivate 
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or occupy, and an agreement to lease 
are put in the same category as a 
lease, in other words, that an under¬ 
taking to cultivate or occupy from 
year to year ordinarily requires regis¬ 
tration under the provisions of S. 17. 
I do not understand these words to 
suggest that what is known as a lease 
under the law is the same thing as an 
undertaking to cultivate and that the 
substantive law relating to leases can 
be applied to undertakings to culti¬ 
vate by substituting the words “under¬ 
taking to cultivate ” for “ lease ” 
wherever the word ‘lease” occurs in 
legislative enactments other than the 
Registration Act. It is true that 8 4, 
Act IV of 1882, lays down that S. 107 
of that Act is to be read as supple¬ 
mental to the Indian Registration Act. 
I understand those words to mean 
that the provisions in S. 107 relating 
to registration were intended to super¬ 
sede and to absorb the provisions re¬ 
lating to registration of leases which 
were contained in the Registration 
Act that had been passed five years 
earlier. For these reasons, taking 
the view of the law which I consider 
to be the view that has always been 
accepted in this Court and finding no 
reason to refer the point to a Full 
Bench, I should answer the District 
Judge’s question in the negative and 
decide that a registered kabuliat exe¬ 
cuted by the person occupying the 
premises and accepted by the person 
owning the premises is not sufficient to 
bestow title upon the. j)ers_on_occupy-_ 
ihg the"premises "and can "*m no way 
be considered a Tease as defined in S. 
105 of Act IV of 1882. The result of 
this decision would be that this ap* 
peal would succeed and the District 
Judge’s decision upon a preliminary 
point of law having been reversed, 
the case would be sent back to his 
successor for restoration to its origi¬ 
nal number and decision on the 
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leases, rather attempting to create 
them by means of a mere kabuliat or 
a document executed by the intending 
lessee alone. What we have to do, 
however, is merely to interpret the 
law as it stands. In interpreting the 
law as we have done, it is satisfactory 
to note that, we are not interfering 
with a large number of kabuliats and 
leases which relate to agricultural 
holdings. By the express provisions of 
S. 117 of the Transfer of Property 
Act the provisions in Chapter V of 
that Act do not apply to agricultural 
leases. 

Lastly, I would observe that we 
have decided merely a point of law. If 
apart from the kabuliat, the defen¬ 
dants can show any good reasons fof 
being allowed to continue to oooupy 
the premises in suit, they would still 
be entitled to show those reasons be¬ 
fore the lower appellate Court. I, 
therefore, ooncur in the order pro¬ 
posed. 

The appeal is allowed. As the 
Court from whose decree the appeal 
has been preferred has disposed of the 
suit on a preliminary point and its 
decree has been reversed on appeal a 
copy of these judgments shall be sent 
to the Court with directions to re¬ 
admit the appeal under its original 
number and determine it on the 
merits. Costs here and hitherto will 
abide the result. The cost3 in this 
Court will be on the higher scale. 

Appeal allowed 
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Walsh, ag. C. J. and Ryves. J. 

Bijadhar Bhagat —Defendant — Ap¬ 
pellant. 

v. 

Jeat Chamar and another — Plain¬ 


merits upon the other points. 

Mukerji, J. —I entirely agree with 
what has fallen from my learned 
brother. I wish to add just a few 
words. In arriving at the conclusion 
at which I have arrived, namely, the 
same conclusion at which my learned 
brother has arrived, I have not over¬ 
looked the fact that in this country 
the custom largely prevails of creating 


tiff & Defendant—Respondents, 

L. P. A. No. 11 of 1924, Decided on 
15th April 1924, against the judgment 
of Kanhaiya Lai, J. 

Practice — Judgment—Second Appeal — Fact* 
stated by counsel cannot be ordinarily challenged 
by the party at later stages. 

A Court of Seoond Appeal is required by law 
to express its opinion on the question of law 
submitted to it and if the oounsel ohoose to 
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much as the transaction was subse¬ 
quent to the lease, it could not 


submit to it questions of law based upon ti) 
statements of law which they do not challenge, 
in faot whioh they convey to the Court, they 
oannot afterwards be beard to que.tion it in 
the further stages of the caw. e. g. m Letters 
Patent Appeal. 

In other words the judgment should be judged 
with respeot to the law laid down by the Court 
accordance with the facts stated at the 

IP. 520 C. 11 


in 
Bar. 


* Practice-Judgment—Erroneous statement, 
bg counsel or misunderstanding by a Judge can 
be corrected only by a review and not by 
appeal. 

If there is any misunderstanding or »lip 
whioh has led to an erroneous statement of faot 
in a judgment owing to a slip by a counsel 
or a misunderstanding by the Judge, the proper 
remedy is to go to the Jugde in review and ask 
him to review his judgment on the ground 
that he has decided the law upon misunder- 
* standing of what the facts found in the Court 
below were. Counsel ought not to allow a 
Judge todeoide a point of law upon one hypo¬ 
thesis of fact to which they all are parties, 
and then appeal and argue a point of law on 
another hypothesis altogether. iP* 520 C. 1] 

S. C Das— for Appellant. 

Respondents were not represented. 

Walsh, Ag. C. J.—We are satisfied 
that this decision is right and that it 
would be idle to issue notice. The 
case hadg)t into a muddle by the time 
it reached our brother, Mr. Justice 
Kanhaiya Lai, but on the view of the 
evidence taken by him there can be 
no doubt that the law laid down is cor¬ 
rect. The point is quite simple. It 
is found thatManohar, the predecessor 
of the plaintiff was the holder of an 
occupancy tenancy. This he purport¬ 
ed to lease in 1897 for 23 years to 
one Rani Kishun, the zamindarof the 
village. It would appear doubtful 
whether Ram Kishun interested hi tnself 
very much in the tenancy and whe¬ 
ther ho actually cultivated or occu¬ 
pied, but there is no doubt that at a 
later date,. Bijadhar, who was also 
defendant in the suit oame into pos¬ 
session. If he came into possession 
with the permission of Ram Kishun 
he would be either • his sub-tenant 
or assignee. He would therefore be 
lawfully in possession. Mr. Das 
says that he has been found to be the 
zamindar. It may be so, but it does 
not appear exaotly how. Mr. Das 
says it is immaterial but we can only 
suppose that it is either by purohase 
from Ram Kishun or by some other 
method known to the law, but inas- 


affect the lessor’s right and there¬ 
fore Bijadhar being in possession 
could only claim to be so through 
Ram Kishun the lessee. If he does 
not like that capacity and repudiates 
Ram Kishun, then he becomes a 
mere trespasser. Bijadhar, havin 
appeared upon the scene, got n s 
name entered as in possession and 
this property entered as his khud- 
kasht. This moved the plaintiff into 
activity and produced this suit. He 
treated it as what has been called & 
“cloud upon his title” and sued for a 
declaration. He could not claim pos¬ 
session as he had leased the property. 

The mere statament of these facts 
is sufficient to show that the plaintiff 
had. a clear case to which there was 
no defence All sorts of defences 
wero raised, and it is difficult to un¬ 
derstand the law. either of the Assis¬ 
tant Collector, or of the District 
Judge. The most serious thing is a 
finding of faot in favour Mr. Das’ 
client, namely that the lease was fic¬ 
titious. But fictitious is an am¬ 
biguous phrase and nobody suggests 
that it did not exist. Indeed the Difl. 
trict Judge complains that Ram 
Kishun refused to produoe the docu¬ 
ment and the lower Court had to . rely 
on a certified oopy. We agree with 
Mr. Justioe Kanhaiya Lai that there 
was no evidenoe upon which the Court 
in this case oould find that the lease 
was fictitious. Upon these tacts, 
extracted with difficulty from the 
cloud of misunderstanding in the 
Courts below, Mr. Justice Kanhaiya 
Lai has applied the law correotly and 
it is impossible to find fault with his 
judgment. Mr. Das was originally 
instructed when opening the appeal 
to challenge the statement of the 
learned judge that Bijadhar was the 
suooessor-in-interest of Ram Kishun. 
We think that this is a oorreot state¬ 
ment of bhe position, but we desire 
also to say that even if it were not, 
we shou'd decline to listen to an 
appeal against a state nent of faot 
in the judgment to whioh counsel 
themselves have made themselves 
parties. We wish it to be clearly 
understood that in matters of law, 
like a second appeal in this Ooutrt, 
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the position is not the same as in an 
appeal from a trial, where the evi¬ 
dence and i he findings of the Judge 
can be reconsidered in the appellate 
Court, 'lhe Judge is required by law 
to express his opinion on the question 
of law submitted to him, and if coun 
sel choose to submit to him quesiions 
of law based upon a statement of 
facts which they do not challenge, in 
fact which they convey to the Court, 
they cannot afterwards be heard to 
question it in a Letters Patent 
Appeal. In other words, the Judge’s 
judgment must be judged with respect 
to the law laid down by him, in ac¬ 
cordance with the facts stated at the 
Bar. The proper remedy, if there.has 
been any misunderstanding, or slip, 
so that an erronous statement of fact 
has crept into the judgment, owing 
to a slip by counsel or a misunder¬ 
standing by the judge, is to go back 
to the Judge in review, and ask him 
to review bis judgment on the ground 
that he has decided the law upon a 
misunderstanding of what the facts 
found in the Court below were. We 
wish counsel to understand that they 
must not allow the judge to decide a 
pjint of law upon one hypothesis of 
fact to which they are parties, and 
then come upon and argue a point on 
another hypothesis, altogether. This 
appeal must be dismissed. 

Appeal dismissed. 

fr 1924 ALLAHABAD 520 

Walsh and Ryves, JJ. 

Allah Diamond another —Applicants. 

v. 

Ruhimuddin and others —Opposite 
Parties. 

Civ. Rev. No. 151 of:’U922, Decided 
on 16th January 1924, from the order 
of Sub. J. Saharanpur. 

* Civil P. C„ S. 162—Mistake in fnal form 
of order due to original mistake in party's 
application can be corrected. 

Mistakes of the kind which may bo described 
as clerical or due to an oversight between a 
decree nisi and a decree absolute aro in th e 
majority of cases the mistakos or slips of th® 
party who sets the Court in motion. A mistak® 
of that sort begun in the plaint and carried 
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right through the proceedings without being 
discovered can be corrected in the decree 

., , iP 521, C 2] 

Mushiaq Ahmad— for Applicants. 

The Opposite Parties were not repre¬ 
sented. 

Walsh, J.—We think that this ap¬ 
plication in revision ought to succeed. 
We do not think t.ao the learned 
Judge was justified in rejecting the 
application on any ground, and he 
certainly was not justified in rejecting 
it on the ground which ho has given. 
A mistake in the final form of an 
order may well be due to an original 
mistake made by the party or his 
lawyer in making the application. 
That is not a reason for-refusing to 
correot a mistake, otherwise there- 
would be no object in the legislature 
giving the Courts jurisdiction to 
correct mistakes. Mistakes of the 
kind which may be described as 
clerical, or due to an oversight bet¬ 
ween a decree nisi and a decree abso¬ 
lute, are in the majority of cases the 
mistakes or slips of the party who sets 
the Court in motion. The application 
made to the learned Judge was a very 
ordinary one f ?r amendment, and it 
ought to have been decided on the 
merits. We take it that the learned 
Judge was satisfied that there had been 
& mistake. He says that if there was 
one, it was in the application, which 
looks as though he thought there was 
one. The result was that the order 
which followed the application was in 
a mistaken form, and the decree 
which followed the order, followed the 
same mistake. It might happen in a 
suit that a claim for Rs. 100,000 in a 
plaint was said to be Rs. 200,000 by a 
slip of the pen, which nobody noticed 
and which is carried throughout the 
whole suit from the plaint down to 
the decree. Nobody can doubt, and it 
has been decided over and over again, 
that a mistake of that sort begun in 
the plaint and carried right through 
the proceedings without being dis 
covered, can be corrected in the 
decree. We, therefore, think that the 
learned Judge ought to have made the 
amendment. We are not prepared 
ourselves to make it, because in addi¬ 
tion to the verbal alterations neces¬ 
sary, we are asked to direct a re-sale. 
A re-sale seems necessarily to follow 
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' from what we are directing to be done. 
But to prevent any possibility of 
further mistake, we prefer to indicate 
what we think ought to be done, and 
leave the Co-rt below to do it in the 
presence of anybody who chooses to 
come and object. If the purchasers, 
as we are told, themselves a^ked for a 
correction of the decree, they cannot 
be heard to object to it now. But the 
Court before making any order for 
re-sale ought to give the purchasers 
an opportunity of being heard. We 
direct the case to bs returned to the 
lower Court and to be taken up forth¬ 
with as miscellaneous application 
after notice to the parties, and we 
direct the lowar Court to entertain the 
application for inserting into the 
decree absolute the names of Hoshyar 
Singh and Chhajju Mai so as to bring 
the decree in this respect into con 
formity with the decree nisi Second¬ 
ly, to strike out one of the 2/3rds. 
That is to say, to direct in the decree 
absolute that 2/3rds of the property, 
and not 2/3rds of 2/3rd shall he sold, 
as recorded in the new khewat No. 25, 
and, lastly, to make such order for 
re-sale as appears to the Court below 
to bo right, and to be such as the 
Court below would have made, if it 
made the decree absolute in the form 
which we now direct it to be made. 
The applicant must have the costs of 
these proceedings in the Court below 
up to the present date and of the 
proceedings which we have direoted 
further to be taken. 

Application allowed. 
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to their negl geace unless the lo-»i Is of a 
complete < ousigument or of one or more 
complete packages. IP 531 C 2] 

Panna Lai —for Applicant. 

La Hi Prasal Zulshi —for Opposite 
Party. 

Daniels, J.—This is an application 
in r<vi<ion of a decree of the Small 
Cause Court rejecting a claim against 
the East Indian Railway for loss of 
one and a half maunds of ghi The 
suit has been dismisssd o:i the ground 
that the railway were protected by 
Risk Note B which wa= executed by 
the consignor. The applicant relies 
on two decisions of my own in East 
Indian Railway v. Kishan Lai Tirkha- 
mal (1) and East Indian Railway v. 
v. Makhan Lai (2). The first of these 
was a case of 9hort delivery where no 
loss was proved. The second was a 
case in which the railway took some 
five or six months to convey the goods 
and the plaintiffs suffered damages 
in consequence. The fajts of this 
case are different. The plaintiff’s 
case is that the goods arrived at the 
station of destination intact He 
went down to take delivery on August 
13 and for some reason delivery was 
not made. When he actually got 
delivery next day holes had been 
bored in some of the canistors and 
one and a half maunds of ghi had been 
abstracted. The plaintiff, therefore, 
alleges that this quantity of ghi was 
stolen between the 13th and 14th of 
August owing to the negligence of 
the Railway Company. Risk Note B, 
therefore, protects the Railway Com¬ 
pany even if the loss of goods was 
due to their negligence unless there 
was loss of a complete consignment 
or one or more complete packages. 
In this case it. is common ground that 


Jagannath Prasad — Plaintiff — 
Applioant. 


East Indian Railway Co— Defend- 
ants—Opposite Party. 

Civ. Revision No. 19 of 1924, Deci¬ 
ded on 31st March 1924, against the 
order of the Judge of the Court ol 
Small Causes at Allahabad. 

Railway, Act, 8. 77-Ri,k Note Form B. 

Company >■ protected bj 

ns* Note Form B, even where the lose Is due 


no complete package or consignment 
was lost. The decision of the learned 
Judge of the Small Cause Court is, 
therefore, oorrect and I dismiss this 
application with costs. 

Appeal dismissed. 


(1) 1924 All. 7—45 All. 530—21 
A.L J. 438—L.R. 4 A. Civ. 249. 

(2) 1923 All. 605-45 All. 575—2, 
A.L.J. 515—L.R. 4 A. Civ. 280. 1 
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Neave, J. 

Gobind Ram and others— Plaintiffs— 
Appellants. 

v. 

Mt. Ram Koer and others —Defend¬ 
ants—Respondents. 


particularise aoquired the equity of 
redemption of the mortgage and they 
now seek to recover the l/5th share 
which was originally in the posses¬ 
sion of Ram Prasad and which they say 
is now in that of his widow, four fifth 
of the property having been surren¬ 
dered to the mortgagor in conse¬ 
quence of the sale-deed. 


S. A. No. 1702 of 1922, Decided on 
28th April 1924, against the decree of 
the District Judge of Mainpuri. 

♦ Adverse poisession—Mortgagor and mort¬ 
gagee. 

Mere continuance in possession of the mort¬ 
gagee after the mortgage money is paid out 
of the usufruct or by the mortgagor, does not 
make that possession of the mortgagee adverse 
to the mortgagor. 21 A. 115, 7 A.L.J. 963, 34 
A. 261 Foil. 25 I.O. 611 Dist. [P 523 0 1] 


The only question for decision in 
this appeal is whether the suit for 
redemption of the mortgage is barred 
by limitation or not. Both the Courts 
below have found that it is so barred, 
holding that the mortgage was com¬ 
pletely paid off in 1890 and that since 
that year Ram Prasad's widow has 
been in adverse possession of the 
property. 


Saila Nath Mukerji —for Appellants. 

B. K. Mukerji and Krishna Behari 
Lai Nijam —for Respondents. 

Neave, J.—This appeal arises out of 
a suit for redemption of a mortgage 
executed on the 22nd of November, 
1884, by one Pahar Singh in favour of 
four persons, Chhote Lai, Kashi Din, 
Debi Prasad and Ram Prasad for 
Rs. 1,100. Ram Prasad was interested 
in the mortgage to the extent of 1/5th 
as he had advanced Rs. 220 only of 
the consideration. 

On the 17th October 1890, Pahar 
Singh sold certain other property to 
Ohhote Lai, Kashi Din and the 
representative of Debi Prasad and left 
with them Rs. 938 for payment of the 
mortgage of 1884. The reason why 
Rs. 938 was fixed as the amount to be 
paid was that under the mortgage- 
deed it had been agreed chat the 
mortgagees were liable to pay Rs. 27 
a year to the mortgagor, the rest of 
the usufruct going towards the inter¬ 
est. As six years had elapsed since 
the execution of the mortgage Rs. 162 
fell to be deducted from the total 
consideration. The vendees were to 
pay to Ram Prasad his proportionate 
share of the mortgage money. In 
the plaint it is stated that the plain¬ 
tiffs do not know whether this was 
paid or not, but all the defendants 
have admitted that it was paid. The 
present plaintiffs have by various 
means which it is not necessary t» 


The learned Advocate for the appel¬ 
lants argues that the widow of Ram 
Prasad still occupies the position of 
a mortgagee. Her husband originally 
obtained possession with a limited 
interest and cannot have increased 
that interest since. He has referred 
to a number of rulings in support of 
the proposition that when a mortgage 
has been paid off ->nd the mortgagee 
holds over the period of limitation for 
redemption of the mortgage is sixty 
years from the execution of the origi¬ 
nal deed. In Sudershan Das Shastri 
v. Ram Prasad (1), it was held that so 
long as the property remains in the 
hands of the mortgagee it cannot be 
said that the mortgage has been 
redeemed. A right to redeem is a 
right to pay or tender the mortgage 
money, and, where the mortgagee is 
in possession, to obtain from him 
delivery of possession. To the same 
effect is Habib- Ullah v. Abdul Hamid 
(2), where it was remarked “ Thv 
position of a mortgagee does not 
become adverse to the mortgagor 
merely because the mortgagee remains 
in possession after the mortgage 
money has been satisfied out of the 
usufruct or has afterwards been paid 
off. Much more is required to 
set time running against the mort¬ 


al [1911] 33 All. 97—7 I.C. 385— 
7 A.L.J. 963. 

(2) [19121 34 All. 261—13 I.C. 963- 
9 A.L.J. 131. 
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gagor.” Pokhpal Singh v. Bishan 1924 ALLAHABAD 523 

Singh (3) is to the same effect. Sulaiman and KaNHaiYA Lad, JJ. 


The lower Appellate Court has 
relied on a ruling in Mt. Zabi-unnissa 
r. Parichhat (4). In that case, how- 
ever, there had been a suit brought by 
the mortgagor against the mortgagee 
for redemption and a deoree had been 
passed in his favour. All through 
that ruling it was pointed out that 
this circumstance of an adjudication 
by a Court entirely altered the posi¬ 
tion of the parties and it was for this 
reason that the period of limitation 
was held to be 12 years from the 
Court’s deoree. 

In the present case there has been 
no adjudication by a Court and I hold 
that the position of the mortgagee 
has not become adverse to the mort¬ 
gagor merely because the mortgagee 
has continued in possession of the 
mortgaged property. 

One other point taken on behalf of 
the respondent was that the widow of 
Ham Prasad at all events was holding 
adversely to the mortgagors as, in 
presence of the sons of Ram Prasad, 
she was not entitled to possession of 
the property at all. This argument 
has no foroe. It may be that the 
widow’s possession was adverse to that 
of the sons, but that would not affect 
'.he position of the mortgagors. The 
rights acquired by the widow by 
adverse possession could only be 
rights against the mortgagee. 

The appeal is allowed. As the 
defendants themselves pleaded that 
the mortgage money had been paid 
the appellants will get a decree as 
prayed for in para 10 (1) of the pi iint 
for redemption and proprietary posses¬ 
sion of the land in suit. The appel¬ 
lants will get their costs throughout 
including in this Court oosts on the 
higher soale. 

Appeal allowed. 


Jagmohan Prasad and another 
Plaintiffs—Appellants. 

v 

Brijendra Bahadur Singh and 
others —Defendants—Respondents. 

b\ A. No. 274 of 1921, Decided on 
7th April 1924 from a decree of the 
Subordinate Judge of Mirzapur. 

Pre-emption—Custom—Sales are not neces¬ 
sary to establish custom. 

In order to prove the existence of a custom 
it is not necessary to establish »hat sales or 
transfers had taken place prior to the esta¬ 
blishment of that oustom. It may well have 
been that the custom was 90 strong and so in¬ 
variably complied with that no co-sharer had 
the courage of selling the property to » 
stranger. (P* 525, C. 11 

( b ) Pre-emption — Custom—Muhamcdan haw 
In absence of inconsistent particulars right of 
pre-emption is according to Muhomedan Law. 

In oases where the particulars of a oustom 
are fully set forth and any of those particu¬ 
lars are oontrary to or inconsistent with the 
Muhammadan Law, that oustom oannot bo 
co-extensive with Muhammadan Law. Where 
there is the existence of a right of pre-emp¬ 
tion without specifying how that right 19 to be 
enforoed or exeroised, or without laying down 
the full particulars of that oustom, the pre¬ 
sumption i9 that that right of pre-omption is 
in accordance with the rights allowed by the 
Muhammadan Law. 2 A. L. J. 482 ; 13 A.L.J. 
704, Foil. [P. 525, C. 21 

Surendra Nath Sen and Saila Nath 
Mukerji —for Appellants. 

B E. O'Conor— for Respondents. 

Sulaiman, J.— This is a plaintiffs’ 
appeal arisiug out of a suit for pre¬ 
emption. The plaintiffs olaim to pre¬ 
empt properties in a number of villa¬ 
ges appended to the parent village 
Janar, shares in whioh hare been 
transferred by defendants 2 and 3 to 
defendant No. 1. The sale deed in 
question purports to bear the date, the 
16th August 1919, but it was not pre¬ 
sented for registration till the 11th 
October, 1919. The plaintiffs who are 
first oousins base their olaim on the 


(3) [18971 20 All. 115 — (1897) 
A.W.N. 214. 

(4) [19141251.0.611. 


custom and the conditions as entered 
in the t oajib-ul-arz of the year 1247 F. 
The distriot is a permanently sett ed 
distriot and it is not sputed that 
that settlement has not yet expired, 
though in the meantime records have 
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been revised The plaintiffs alleged 
in the plaint that they had made two 
demands of pre-emption and in spite 
of those demands the defendants had 
not transferred the property to them 
The defendant-vendee denied the 
existence of a custom and denied t lat 
the plaintiffs had any right of pre¬ 
emption. 

The learned Subordinate Judge has 
found that it is not established that 
there is a custom of pre eruption. He 
has, however, found that the condi¬ 
tion embo lied in the xoojib-u'arz is 
binding on the parties and can be 
taken advantage of by the plaintiffs. 
He has, however, gone on to find that 
it was incumbent on the plaintiffs to 
perform the two demands required by 
the Muhammadan law. Having come 
to the conclusion that it has not been 
established that the demands were 
made in fact, or made in accordance 
with the rule of Muhammadan law 
he has dismissed the suit. 

As there has been some controversy 
as to the actual bisis of the claim, 
it is necessa'y for us to refer to some 
of the paragraphs of the plaint. In 
p*ra 2 tne plaintiffs alleged that the 
wajib-ul-arz prepared at the settle¬ 
ment of 1247 F was still in force. In 
para 3 it was alleged that the condi¬ 
tion relating to the pre-emption afore¬ 
said is binding on all the co-sharers. 
Para 4 stated that the sale-deed in 
question had been executed contrary 
to the custom and the conditions laid 
down in the wajib ul-arz. Para 5 re¬ 
ferred to the demand alleged to have 
been made by the plaintiff's and 
para 11 stated mat on the basis of the 
custom of pre-emption obtaining in 
the villages in dispute and on the 
basis of the conditions laid down in 
the wajib-ul-arz and the principle of 
the Muhammadan law, the plaintiffs 
are entitled to maintain the suit. 

The learned Subordinate Judge, 
after having framed an issue a9 to 
whether there was any custom of pre¬ 
emption in the disputed mauzas, 
framed an additional i-sue as to whe¬ 
ther the plaintiffs had a right to sue 
for pre-emption under the terms of 
the wajib-ul- irz prepared in 1247 
Fasli. In the course of his judgment, 
he has referred to the clause in that 
wajib-ul-arz as being still binding on 


the parties. Haring regard to all 
these circumstances, we have come 
to the conclusion that even though the 
word “ contract ” was not specifically 
alleged in the plaint, the plaintiffs 
did mean to base their claim both on 
custom and contract. The learned 
Subordinate Judge, as we have al¬ 
ready remarked, came to the conclu¬ 
sion that the wajib-ul-arz of 1247 F, 
was quite insufficient to establish the 
custom. 

Before we discuss the terms of this 
wajib-ul-arz and the two grounds on 
which the Court below has held that 
the record is not one of custom, it is 
necessary to recall the instructions 
which were in force to the settlement 
officers at the time this wajib-ul-arz 
was prepared. References in detail 
to these circulars are to be found in 
the Full Bench case of Returaji Du- 
bain v. Palialwan Bhagat (1). Knox, X.. 
in his judgment at pages 206 and 207, 
pointed out that Regulation Vll of 
of 1822 was in force at the time and 
in S. 9 of that regulation it was the 
duty of Collectors and other officers 
exercising the powers of Collectors 
on the occasion of making or 
revising settlement of the land re¬ 
venue to unite with the ad¬ 
justment of the assessment and the 
investigation of the extent and pro¬ 
duce of the land, the object of ascer¬ 
taining and recording the fullest 
possible information in regard to 
landed tenures etc. For this purpose 
their proceedings were to embrace the 
formation of as accurate a record as 
possible of all local usages connected 
with land tenures He has gone on 
to remark that there is nothing in 
Regulation VII of 1922 which autho¬ 
rised Collectors to record contract re¬ 
garding landed tenures. It is only 
right to infer, in the absence of proof 
to the contrary, that they recorded 
only local usages, i. e., such usages 
as had the sanction of custom 

It is true that there is nothing in 
that Regulation or the circulars 
which are issued on the basis of that 
Regulation which prevented settlement 
officers from recording contracts 
which had been entered into inter se 

(1) 19111 33 AIL 196—7 I. C. 680— 
A. L. J. 1040. (F. B.) 
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by the co-sharers, nevertheless it is 
to be borne in mind that the primary 
duty of the settlement officer was to 
record all local usages. We are, 
therefore, entitled to inter -that in the 
absence of any contract proved to the 
contrary, the presumption would be 
that the entry which was so made 
in the wajibul-arz was the entry 
of a local usage and not of 
contract to the co-sharers. The 
right of pre emption in the wajib- 
ul-arz is contained in clause 8 
of the document which runs as fol¬ 
lows :— 

“ Our aliares are free irom sale or mortgage* 
If in future any co-sharer wishes to transfer 
his share wh le or in part, he will have power 
to do so subject to the right of pre-emption." 

The first argument is that the en¬ 
tire village had been free from sale or 
mortgage, t e., no sale or mortgage 
had ever taken place in this village, 
.and it is, therefore contended that 
no custom of pre-emption could pos¬ 
sibly have grown up. We are unable 
to accept this contention. It has 
never been laid down that in order to 
prove the existence of a custom it 
is necessary to establish that sales or 
transfers had taken place prior to the 
establishment of that custom. It may 
well have been that the custom was 
so strong and so invariably complied 
with that no co-sharer had the cou¬ 
rage of selling the property to a 
stranger. Their obedience to this 
custom, continued for a very long 
time, would prevent any actual sale 
from taking place. From the mere 
fact, that no sale or mortgage had 
taken place, it cannot, therefore 
follow that the custom cannot pos¬ 
sibly exist. 

The other argument is that in the 
clause in question tho words : “ In 
future ” are used. It has been laid 
down in a number of cases that any 
such words of the use of the future 
tense in no way negative the exis- 
“f?®? custom of pre-emption. 

At the time that the wajib ui-arz was 
framed, there were no less than ten 
co-shams and there is nothing else 
m the history of this village whioh 
would indicate that it was impossible 
fora custom of this kind to have 
grown up. We are, therefore, unable 
to agree with the Subordinate Judge 


that the entry in this clause by itself 
indicates that it was not a record of 
custom. Having regard to the rules 
which were then in force, we are 
entitled to presume that in the ab¬ 
sence of anything indicating that 
it was a mere contract, the record 
was one of custom 

The next question is whether, if the 
record was one of custom, this cus¬ 
tom was co-extensive with the Mu¬ 
hammadan law or not, i. e., whether 
it was part of the existence of this 
custom that the rules of the Muham¬ 
madan law in regard to the making 
of the two demands were to be obser 
ved. In a case where the particulars 
of a custom are fully set forth 
ond any of those particulars are con¬ 
trary to or inconsistent with the Mu 
hammadan law, it is apparent that 
that custom cannot be co extensive 
with Muhammadan law. Where wp 
have the the existence of a right of 
pre-emption without specifying how 
that right is to be enforced 
or exercised, or without laying down 
the full particulars of that custom, 
the presumption is that that right of 
pre-emption is in accordance with the 
rights allowed by the Muhammadan 
law. This view has been laid down 
in a number of cases of this Court, 
■ T agdam Sahai v. Mahabir Prasad (2) 
and Zamir Ahmad v. Abdul Razzuk 
(1). These cases have also been fol¬ 
lowed in subsequent cases. 

We have, therefore, come to the 
conclusion that a custom of pre-emp¬ 
tion does exist in this village and 
that it is part of that custom that the 
two demands would have to be made 
in order that the plaintiffs could 
sucoeed- As already noted, the plain¬ 
tiffs alleged in the plaint that they 
had made the two demands. 

In this view of the matter, 
it is wholly unnecessary to consi¬ 
der if the record was one of con¬ 
tract, whether that contract 
is enforceable now and wheiher it 
oan be taken advantage of by the 
plaintiffs. 

[The judgment the n disoussed 

(2) [1905] 28 All. 60—2 A. L. J. 482— 
(1905) A. W. N. 190. 

(3) [1915] 37 All. 472-29 I. C. 993— 
13 A. L.J. 704, 
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the evidence about the demandsand 
agreeing with the trial Court held 
that the plaintiffs had not succeeded in 
proving the demands and in conclu¬ 
sion dismissed the appeal.] 

Appeal dismissed. 
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Kanhaiya Lal, J. 

Raghunath — Defendant — Appel" 
lant. 

v 

Bindeshwari Nandan — Plaintiff— 
Respondent. 

S. A. No. 1260 of 1922, Decided on 
1st February 1924. against the decree 
of Sub. J., Mirzapur. 

Evidence Act, S. 11—Evidence of construc¬ 
tion of old houses by old documents—Evidence 
Act, S. IS. 

Old doouments mentioning persons who built 
certain very old houses may be admitted in 
evidence under 8.11 clause 2 and S. 13 Cl (b) 
where direct evidence about the construction 
may not be easily available. |P. 526 C. 2] 

Girdharilal Agarwala— for Appel¬ 
lant. 

Surendranath Sen— for Respondent. 

Judgment—The dispute in this ap¬ 
peal relates to a shop and a house 
situate in Bindhyachal. The ques¬ 
tion for consideration was whether 
the defendant-appellant occupied 
the house in question as a par- 
jawatda' or as a tenant on behalf 
of the plaintiffs. The plaintiffs 
are admittedly the owners of the 
land occupied by the house. 
Their allegation was that the defen¬ 
dant occupied the said house as a te¬ 
nant and was liable to ejectment. The 
defendant-appellant, however, said 
that he was only a parjawatdar, hold¬ 
ing the land occupied ny the house 
in dispute on rent, and that he was 
not liable to ejectment. He asserted 
that the shop and the house in dispute 
were built by his predecessor-in-title. 
He produced among other papers a 
deed-of-gift purporting to have been 
executed by Mt. Badam in favour of 
Mt- Chingani on the 18thi of May, 
1862, wherein it was stated that the 
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ancestors of the donor had obtained 
the land from Bhawani and Sital and 
built a bouse which she was convev- 
ing to her daughter. The lower ap¬ 
pellate Court treated this document 
as an admission by the defendant- 
appellant in his own favour and as 
such no proof of his title to the house. 
An admission may, however, be pro¬ 
ved on behalf of the person making 
it under S. 21 clause (3) of the Evi¬ 
dence Act (No. I of 1872), if it 'is rele¬ 
vant otherwise than as an admission. 
In the case of a house said to have 
been built over half a century ago, 
direct evidence as to who constructed 
it may not be esily available ; and old 
documents mentioning by whom it 
was built may be admissible in evi- 
dence under S. 11, clause (2), and S. 13 
clause (b), of the Indian Evidence 
Act for what they may be worth. The 
lower appellate Court refers to a 
mortgage-deed purporting to have 
been executed by Bhusi Pande in 
favour of Badam Panda on the 11th 
of August 1862, but that document is 
inconclusive on the point. It refers 
to Bhawani and Sital as having held 
three shops ; but in what capacity 
they held the same is not clear. The 
lower appellate Court has evidently 
made no serious attempt to discuss 
the documentary evidence adduced in 
the case to find whetner the plaintiffs 
were theowners only of the land or also 
of the shops and the house standing 
the:eon. Before it could be said that 
there wa9 no evidence to show that 
the ancestors of the defendant-appel¬ 
lant had built the same, the history of 
the title to the house as distinct from 
the land required to be examined in 
the light of the documentary and 
other evidence available. Let the 
lower appellate Court be, therefore, 
directedto determine, after taking such 
additional evidence as may be produ¬ 
ced, whether the shop and the house in 
dispute were built by the predecessor- 
in-title of the plaintiffs or the defen¬ 
dant. Two months time will be al¬ 
lowed for the return of the finding 
and ten days will be allowed after the 
return of the finding for filing objec¬ 
tions. 

Appeal allowed. 
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Neave, J. 

Mt. Batka — Plaintiff — Appellant. 

V 

Mt. Sitman - Defendant—Respon¬ 
dent. 

S. A. No. 1642 of 1922, Decided on 
25tb April 1924, from the decree of 
the District Judge of Gorakhpur. flitP 

Hindu Law'— Reversioner—Gift by widow 
to two daughters u ith mutual consent precludes 
either of them from challenging (he gift to the 
other. 

Reversioner who has elected to hold trans¬ 
fer by a widow good during the lifetime of the 
widow cannot be allowed to challenge the 
validity of the transfer after succession ha9 
opened in his favour. [P. 528, C. l.J 

Where a widow executed a deed by which 
her husband’s property was gifted in equal 
shares to her two daughters and their names 
were accordingly entered in the revenue 
papers. 

Held : that the conduct of each daughter 
in taking the gift and obtaining mutation in¬ 
dicated approval of the entire deed of gift and 
neither could be allowed to treat it as nullity 
and s ue for recovery from the heirs of the 
other. , IP. 528,0.11 

Harnandan Prasad —for Appellant. 

St. C. Thompson —for Respondent. 

Neave, J.— This is an appeal from 
an order of the Additional Judge of 
Gorakhpur modifying a decree of the 
Additional Subordinate Judge of that 
district. The facts of the case are 
that one Acbhaibar died leaving a 
widow Mt. Gulzari and two daughters 
Mt, Lanji and Mt. Batka. Mt Gul¬ 
zari sucoeeded to her husband’s estate 
which consisted of shares in two 
villages Katarua and Baldiha. She 
executed a deed of gift in respect of 
the Katarua property in favour of her 
two daughters in equal shares and their 
names were entered accordingly in 
the revenue papers. 

The share in mauza Baldiha had 
been mortgaged by Aohhaibar. After 
the death of their mother the two 
daughters redeemed this mortgage, 
paying equal shares of the mortgage 
money. On the 15th August-1918, 
Mt. Lanji died and after some litiga¬ 
tion in the Revenue Courts the name 
of her daughter-ixr-law Mt Sitman 
was reoorded as proprietor of half the 
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property in both the villages. The suit 
out of which this appeal arises was 
brought by Mt. Batka against Mt. 
Sitman for recovery of possession of 
one half of the property in both Kata¬ 
rua and Baldiha and for mesne profits. 

The plaintiff’s case was that on the 
death of her sister Mt. Lanji she was 
the only surviving heir of her father 
Achhaibar. The defence so far as 
mauza Katarua was concerned was 
that the plaintiff had consented to 
the deed of gift executed by their 
mother under which each daughter 
had obtained a half share in the pro¬ 
perty and was now debarred from 
bringing a suit with regard to it. The 
Baldiha property had been redeemed 
by the two daughters jointly, muta¬ 
tion had been effected in the names of 
their sons against their respective 
shares and the plaintiff was not en¬ 
titled now to disturb this family 
arrangement. The first Court held 
that the plaintiff's consent implied by 
her taking the share of the property 
conveyed to her under the deed of 
gift did not amount to such a ratifica¬ 
tion of the transfer as would debar 
her from suing as soon as the succes¬ 
sion opened. He, therefore, found 
that as the plaintiff had failed to 
prove that the share of the mortgage 
money for Baldiha had been paid out 
of the profits by Mt. Lanji the plain¬ 
tiff was bound to repay it to her and 
on doing this was entitled to a decree. 

On appeal, the learned Additional 
District Judge held on the authority 
of Mahabir Prasa l Singh v. Mata 
Prasad that the plaintiff - had consen¬ 
ted to execution of the deed of gift 
and was estopped from subsequently 
challenging it. The finding of the 
first Court with regard to the proper¬ 
ty in mauza Baldiha was not dispu¬ 
ted in that appeal. 

The present appeal relates only to 
the Katarua property though there is 
a cross-objection with regard to 
mauza Laldiha. It is contended that 
the deed of gift executed by Mt. Gul¬ 
zari oould only have the etfeot of ac¬ 
celerating the vosting of the estate 
in her daughters and could oonfer no 
absolute title on them. Mt. Gulzari 
had only a life inte-est in the property 

ll) [1921121 A.L.J. 799—63 I.C. 721 
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and could give no better title than 
she herself possessed. It is conceded 
that if the plaintiff had taken part in 
the execution of the deed she might 
hare been debarred from challenging 
it, but the mere fact that she took 
under it the share which would have 
come to her in any case when her 
mother died, does not preclude her 
from asserting her right to the whole 
property. 

The deed of gift purports to convey 
the property in mauza Katarua which 
ha i belonged to the donor’s husband 
Achhaibar to her daughters in equal 
shares “as heirs according to the 
Shastras.’’ It is admitted that they 
at once entered into possession and 
obtained mutation. The question is 
whether this conduct is tantamount 
to such a consent as would operate 
to estop the plaintiff from claiming 
the whole property on her sister’s 
death. The ruling quoted by the 
learned Judge and a later Full Bench 
decision of this Court in Fateh Singh 
v. Rukmini Dewanji Maharaj (2) have 
both affirmed the principle that a 
reversioner in whose favour the suc¬ 
cession has opened cannot be permit¬ 
ted to challenge the validity of a 
transfer by a limited Hindu owner 
when before her death he has elected 
to hold the t. ansfer good. It seems 
to me that in the present case the 
plaintiff by her conduct in taking her 
half shire of the property and obtain¬ 
ing mutation in respect of it clearly 
indicated her approval of the entire 
deed of gift and cannot now be al¬ 
lowed to treat it as a nullity. 

One argument adressed to this 
Court, was to the effect that the de¬ 
fendant respondent Mt. Sitman has 
no locus standi in the case as she is 
not an heir of her mother-in-law. 
This argument proceeded on the as¬ 
sumption that Mt. Sitman’s husband 
had predeceased his mother Mt. Lanji. 
No definite allegation to this effect 
was made in the plaint, while in the 
written statement there is a clear 
assertion that Mt. Sitman’s hushand 
became the owner of the property by 
right of inheritance on his mother’s 

(2) 1923 All. 387—45 All. 339- 

21 A.L.J. 235—L.R.4 All. (Civ.) 
40* (F.B.) 


death. No issue was framed on the 
point, and it does not appear to have 
been raised in either of the Courts 
below. This plea cannot be taken 
now. 

No plea as to the property in 
mauza Baldiha was taken in the me¬ 
morandum of appeal to the Court be¬ 
low and it does not appear from the 
judgment of that Court that the Sub¬ 
ordinate Judge’s finding on the point 
was disputed before him. In these 
circumstances the respondent is not 
entitled to contest this finding in 
second appeal. The result is that the 
appeal and cross-objection are both 
dismissed with costs including in this 
Court costs on the higher scale. 

Appeal dismissed. 
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Stuart, J. 

iff. Basanti —Applicant. 

v. 

Maqsud Ali Khan and others — 
Opposite Parties. 

Criminal Rav. No. 558 of 1923, De¬ 
cided on 2nd January 1924, from the 
order of Ss. J. Saharan pur. 

U. P. (Local) Act II of 19'6— Complaint. 

Under this Act the prosecution is not one 
instituted upon complaint since the Magistrate 
takes cognizance from information received. 
Consequently 3. 247 of the Cr. P. Code does 
not apply. Non-appearance of the complainant 
therefore, does not justify dismissal of the 
complaint. [P 528 0 2| 

Mushtaq Ahmad —for Appellant. 

A*$t. Government A<lvocate and M. L. 
Agaricala —for Opposite Parties. 

Judgment.—There is no force in 
this application. Under S. 47 of Local 
Act II of 1916, it is the Magistrate 
who takes cognizance of the offence 
upon information received. So the 
case is not one instituted upon a oom- 
plaint within the meaning of the 
word complaint ” in S. 4 (h) of the 
Code of Criminal Procedure. Thus 
S. 217 of the Code of Criminal Pro¬ 
cedure has no application. I direct 
that procee lings continue and return 
the papers. 

Application dismissed. 
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Walsh and Kanhaiya Lal, JJ. 

Brij Ballabh Das and others —Plain 
tiffs- Appellants. 

v. 

Mahabir Prasad and others —Defen¬ 
dants—Respondents. 

F. A. No. 63 of 1923, Decided on 
15th January 1924, from the Order of 
Judge of Sm. C. C., Allahabad. 

(a) Specific Relief Act, S. SI—"Adequate”. 

In S. 21 the word “adequate" means adequat 0 
appearing to the Court for gome reason found 
as a faot and stated by the Court in spite of 
the pla'ntifi’sopinion that it is inadequate. 

[P 529, C 2] 

* (6) Specific Relief Act, S. IS— Presumption' 

S. 12 raises a presumption that compensa¬ 
tion would not be adequate and the party 
alleging that it is adequate must make out a 
case to that effect. [P 529, C 2) 

N. P. Asthana —for Appellants. 

L. P. Zutshi —for Respondents. 


Judgment.—The learned Judge has 
gone wrong over this case The 
language may be, to persons to whom 
it is not familiar, somewhat difficult 
to apply, and it is useful to have a 
complete knowledge of the whole Act 
before selecting one passage from a 
particular section, and construing that 
by itself. The learned Judge seems 
to think that the fact that the plain¬ 
tiffs were able to put into the terms of 


a money sum the compensation fo 
the loss which they would probabl 
suffer if they could not get the leas 
that they wanted was in itself equiva 
lant to saying that such sum wa 
adequate c >mpensation. It is quit 
olear that the plaintiffs did n t sa 

I" fac * the plaintiffs roal! ; 
said just the reverse. They asked fo 
speciac performance, and it was onl 
in the final alternative that the : 

esliwJ! ?' * m J° reC0Ut) their loss * 

ola m fo d by aS dama £ es if thei 
alild u? 1 ? 0 performance was no 

faL wha, H the plaintiffs were claim 

ed W T P '' ima f ac ' e eDtitl 

shol .Sk 7, alease ° f • Partioula 

why'they ““I ba man r reason 
wny tney desire and are willim? to na- 

for a P a rJioular .hop, and why the 

femng the shop to an| foV” 
1924 A/67 & 68 


pecuniary compensation. If the 
matter, or rather the meaning of the 
word “adequate", is to be judged from 
their point of view, then it is clear 
that they do not consider it adequate, 
otherwise they would ask for the 
money and not for specific perfor¬ 
mance. The foregoing reasoning 
seems to show that the word “ade¬ 
quate ’’ in S 21 must be adequate in 
the mind of the Court, for some reason 
found as a fact and stated. by the 
Court for holding it t» be adequate, 
in spite of the opinion of the plaintiffs 
that it is inadequate- The illustra-tion 
in S. 12 is a useful guide to what is 
meant If one looks first at the illus¬ 
tration to S. 21, sub-section (a!, which 
the learned Judge was construing, one 
will see that it deals with- movable 
property and with contracts of a com¬ 
mercial nature. But turning back to 
the explanation to S. 12, it is clear 
that the Legislature did not intend that 
presons who entered into contracts to 
transfer or lease immovable property, 
should be allowed to escape from them 
to suit their own convenience by 
alleging that the person in whose 
favour the contract was made, could 
be compensated in money, because 
that explanation requires the Court to 
presume that such compensation can¬ 
not be adequate unless and until the 
contrary is proved. There is really no 
suggestion in the judgment of the 
learned Judge that he approached this 
point of view. If he had done so, he 
would probably have hesitated to 
make the order which he has done. 
We only refer to the fact that similar 
Bhops are available for which the 
plaintiffs would have to pay higher 
rent The plaintiffs’ answer to this is 
that they do not want them unless 
they are compelled to take them one 
of them. We should have preferred 
to hear the case argued by the respon¬ 
dent representing the view which the 
learned Judge has taken, but we have 
no doubt that the appeal must be 
allowed and the judgment of the first 
Court restored with oosts here and 
below with oosts in this Court on the 
higher scale. 

• • 

Appeal allowed , 
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Walsh, Ag. 0. J. and Neave, J. 

Ti/ca Ram —Plaintiff—Appellant. 

V. 

Daulat Ram — Defendant —Respon¬ 
dent. 

F. .-i. No. 84 of 192/, Decided on 
1st May 1924, from the order of S. J 
Budau n. 

* Principal and Agent—Pukka Adhatia 
as a . age • t has to render account it the place 
uhtre b zsine s is tra sacted and not at the place 
where prmcipil resides —C\ P . 6\, S. JO. 

Pakka adhatia probably corres ponding to 
what is known in Engl mi as d d crcdete a^ent, 
that is to say, an agent or factor, who being 
entrusted wita the goods o! his principal to 
d si'osi* of to the best advantage, is in law full 
possess on of, them with a general power to 
deal with them without reference to his princi - 
pal but guaranteeing the solvency of the sub- 
purchasers, and whiie entitled to charge 
against hts principal his expenses and entitled 
also to an n d-nui ty from bis principal against 
all losses resulting troin carrying out hia duty, 
is under an obligation to pay to his princi¬ 
pal the amount due alter the accounts have 
bsen properly settled. Unle3a the contract 
clearly indicates the contrary, pukka adatia 
be* omes a factor entrust ?d with goods of his 
prlrc pal with wide power- and has no doubt 
under the app opriato sec ion of tbe Contract 
Aci, eventually 'o account to his principal 
but ili<' accoun ing mus: necessarily be done at 
tho place where all tho business is transacted. 
30 Bom. 167. Doubted; 54 I. C. 260. Exp. 8 
A. L. J. 116U Foil. (P 530, C 2; P 531, C 2] 

Kailas R r "th Katju—ior Appellant- 

The Respondent was not represented. 

Walsh, Ag. C. J.—This is an appeal 
from a judgment of the Subordinate 
Judge of Budaun, returning a plaint 
on the g ound of want of jurisdiction. 
It illustrates the importance of the 
questions of this character which 
arise, and it also illustrates the neces¬ 
sity of the Courts being somewhat 
oareful in applying the law so as not 
to impose an unreasonable and un¬ 
anticipated burden upon commercial 
men, of being dragged from their 
place of business to de:end suits, 800 
miles away in pares of the w6rld with 
which »hty have no concern what¬ 
ever. Tills inconvenience is illustrat¬ 
ed by the misfortune that we have not 
had the advantage of hearing coun>el 
in this case on behalf of the respon¬ 
dent who resides and carries on 
business in Bombay. Dr. Katju, how- 
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ever, on behalf of the appellant, has 
argued the matter very fully, and has 
really tak-n us over all the ground 
which is relevant. The suit arises out 
of a relationship of the following 
character:— 

foe plaintiff carries on some <ort of 
trade, probably in grain, though he 
does not say so, at Bilsi, in the district 
of Budaun. Die defendant ivorks as a 
commission agent, what is known as 
puk a adhatia probably corresponding 
to what is known in England, as del 
rr> H’re igent. that- is io sty, an agent 
or factor, who, b ing entru-ted with 
thp goods of his principal to dispose 
of to the best advantage, i-; in lawful 
possession of them with a g' neral 
power to deal with them without 
reference to his principal but guaran¬ 
teeing the solvency of the sub-pur¬ 
chasers and whiie entitled to charge 
agiinst his principal his expenses and 
entitled also to an indemnity from his 
principal against all losses resulting 
from carrying out his duty, is under 
a • obligition t'> pay to the plaintiff, 
his principal, the amount due after 
the accounts have been properly 
settled. 

The main question is whether in 
this suit, which is brought by the 
plaintiff to recover money alleged to 
be du 3 from the defendant commission 
agent on account of profits on sales 
improperly retained by the defendant, 
the cause of action or any part of it 
arose within the jurisdiction of 
Budaun. It is clear from the plaint 
that the plaintiffs legal adviser had 
some doubt about it, unless it could be 
established in fact that the conversa¬ 
tion resulting in the contract had 
taken place within the local limits of 
the jurisdiction of the Court, or unless 
some expres- agreement had been 
made between the parties that pay¬ 
ment shoulc be made by the defendant 
to the plaintiff at Bilsi, cr unless in 
the alternative, some trade usage 
requiring payment to be made in that 
way be established. The pleader 

went out of his way to allege all 
three. That pari of the case has 
broken down. The learned Judge finds 
that this is not a case, in spite of two 
authorities to which he was referred, 
decided by the Bombay High Court, 
in which the agent had to render an 
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account at the principal’s place of 
business. He finds against the ex¬ 
press agreement which was set up by 
the plaintiff and also against the 
alleged trade custom, which is always 
the desperate resort of anybody who 
knows that his case on the facts is 
going to break down. A litigant 
seldom alleges a custom for a particu¬ 
lar practice unless he is satisfied that 
he has no other case to support it. 
The learned Judge is satisfied that 
the palpably false allegations which 
have been made in this case, have 
been made for the express purpose, 
which unfortunately is too often the 
case, of dragging the other party 300 
miles from Bombay, and as a counter 
stroke to the suit of the defendant in 
Bombay, which will necessitate the 
plaintiff going there to defend it. 
Unfortunately, sitting in this Court, 
one has become too familiar with 
these false allegations and palpably 
hallow suggestions of custom, and 
insidious suggestions of law, which 
are merely adopted for the dishonest 
purpose of suing a man who is in 
Bombay, and who the plaintiff knows 
quite well, will be unable to appear 
in the United Provinces to defend 
the suit. 

The learned Judge has dealt with 
the matter with considerable acumen, 
and, in particular, we agree with the 
following passage : — 

“ It is not to be supposed that even 
if th^re was an express agreement to 
pay at the a-lhalia's place of business, 
and also to settle accounts there, 
nonetheless piyment would not be 
made by post and a statement of 
account would not be sent by post." 

In other words, the learned Judge 
rightly thinks that the mere fact that 
payments have been made by pos6 
and statements of account sent by 
post to Hudaun, is not 'conclusive on 
the question of where paj ment ought, 
under the contract, tp be made. The 
ordinary maxim that a debtor must 
find his creditor, aDd that if no express 
agreement is made as to the place of 
the debtor must pay the 
credilor where he can find him, while, 
or oourse, perfeotly true if understood, 
is unfortunately, frequently quoted, 
and sought to fee applied to oirpums- 
tances to whioh it has no relation at 
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all. A little knowledge is a dangerous 
thing, and the capacity to know by 
heart and quote at random, legal 
maxims without reference to the cir¬ 
cumstances to which they are applied, 
is in itself a ranger and frequently 
leads to misunderstanding in the lower 
Courts. There is a great difference 
between three classes of contract in 
relation to which this maxim may be 
discussed There i?- the ordinary case 
of purchaser and vendor, t > which of 
course it is, in the main, generally 
applicable. If a purchaser in Allaha¬ 
bad applies to a tradesman in Calcutta 
to sell him goods, the purchaser in 
Allahabad must pay the vendor in 
Calcutta unless some other arrange¬ 
ment is made. The second class is a 
class of principal and agent which 
may also colloquially oe described as 
master and servant. It frequently 
happens that a large establishment 
dealing, say in carpets at Mirzapore, 
or cotton in Agra, or some other large 
commercial centre, has branch busi¬ 
nesses presided over by managers 
who are in a sense agents. They are 
agents to pledge their principal’s 
credit; they are agents in many of 
the respects contemplated by the Con¬ 
tract Act, and they are frequently 
paid by commission on results. But 
in such cases as those, it may often 
be that the place at which the agent 
or branch manager is, by his contract 
or unwritten understanding with his 
principal, bound to account and bound 
to pay and discharge his liabilities is 
the head place of business. But it is 
a very different matter in a case of 
thisjfind where the defendant is not a 
eervant at all of the plaintiff, is totally 
independent of him, and is merely a 
contractor earning his living generally 
as a commission agent holding himself 
out to persons all over India, it may 
bo, who are willing to seek and utilise 
his services in the markets of Bombay. 
In our view a totally different set of 
considerations applies to suoh persons 
Unless the contract dearly indicates 
the contrary, an agent of this kind, 
who becotnes a factor entrusted witjh 
goods of his prinoipal with wide 
powers, has no doubt, under the ap¬ 
propriate aeotion of the Contraot Aot, 
eventually to account to his prinoipal 
but the • aooouuting must naoessftrij * 
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Jbe done at the place where all the grounds on which he decided, appear 
Ibusiness is transacted. The plaintiff to be based upon the authority of an 
lis entitled to see the account, and if English case Robey v. The Snaefell 
commercial men stood on strict Mining Co. Ltd. (2), which, although 
technicalities, which of course they not entirely without assistance in a 


never do, the plaintiff might have to 
go to Bombay to see his agent’s 
account. But he has only got to ask a 
copy and of course it would be sent to 
him by post. In the same way, the 
plaintiff can no doubt get payment of 
everything which is due to him by 
writing to the defendant and asking, 
him to provide for payment to be made 
at the plaintiffs place of business 
independently of whether the defen¬ 
dant is bound to make payment, in 
that way or not. Persons who con¬ 
tract with agents 800 miles away 
and who wish to place their 
agent under an obligation to pay, 
or be sued in the foreign district, 
must in our view, be careful to pro¬ 
vide expressly for that in the contract. 
It is impossible to draw the inference 
that that was the intention of the 
agent, at any rate, and as it takes two 
persons to make a oontract, the law 
cannot draw an inference which can¬ 
not be reasonably attributed to both 
parties to the contract. Dr. Katju, in 
his very thorough argument on this 
point, referred us to one or two autho¬ 
rities which it may be suggested, 
decided the contrary There is one 
decision in particular of Mr. Justice 
Tyabji in Moli Lai v. Suraj Mai (1), 
in which that learned Judge appears 
to consider that the mere fact that 
the instructions were sent by the 
plaintiff, the principal in Bombay, 
from Bombay, was sufficient to give 
jurisdiction in Bombay. The learned 
Judge also relied upon the fact that 
accounts were rendered and the 
demai d for payment was made from 
Bombay. Without going so far as to 
say that we should have decided the 
case the other way, we are bound to 
say that we are tot entirely in accord 
with the decision. The first ground, 
namely, that instructions were issued 
from Bombay, would be fatal to every 
defence of this kind relating to juris- 


discussion of this problem, had no 
application to the particular case 
which the learned Judge was deciding. 
That was a question of payment for 
the delivery, erection and sale of 
machinery by the plaintiffs to the 
defendants. The latter were in the 
Isle of Man and the former were at 
Lincoln. Goods had been ordered by 
Ihe defendants in the Isle of Man, 
and as they had not stipulated any 
special place for payment, it was held 
that the ordinary rule must apply, 
that the debtor must find the creditor, 
and that they ought to pay the plain¬ 
tiff at Lincoln. That has no applica¬ 
tion to a case o f the kind we have to 
consider with regard to transactions 
by an independent agent on com¬ 
mission. 

The other case was in Kuthiravattam 
v. R. Foulkes (3). There the Madras 
High Court seems to hate held that 
the final offer was a decisive point in 
deciding whether part of a cause of 
action arose within the jurisdiction. 
That question may have been relevant 
for the decision of the particular case, 
but the English cases which were 
cited in the judgment in support of 
that proposition, were decided on a 
totally different question and really 
do not bear out the principle fcr which 
they appear to have been cited in the 
Madras case. It is sufficient to say, 
at any rate, that the point as to the 
final offer, if it is ever a decisive 
point at all, has no bearing upon a 
contract of this kind the acceptance 
of which took place and execution of 
which was carried out wholly in the 
Province of Bombay. 

So far as it goes, the authority to 
which our attention was drawn in 
Salig Ram v. Chuba Mai (4), appears 
to bear out our view. 

We dismiss the appeal. 

Appeal dismissed. 


diction, and we aie satisfied that it 
has no justification in law. The other 

(1) 11904] 30 Bom. 167—6 Bom. L. R. 
1038. 


(2) 1878] 20 Q. B. D. 152. 

,3) 1920] 10 L. W. 44—54 I. C. 260. 
(4) 1911134 All. 49—11 I.C. 712— 
A. L. J. 1160. 
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SULAIMAN, J. 

Sahraj Singh — Applicant. 

v. 

King-Emperor— Opposite Party. 

Cr. Mis. Appn No. 36 of 1924, De¬ 
cided on 29th February 1924. 

(a) Criminal P. C. % S. 529—Strong opinion 
already formed is good ground for transfer. 

Where the Court his already formed a very 
strong opinion of the conduct of the accused 
whose prosecution was ordored by the Court 
mnder 3.166 I. P. C. transfer should be ordered. 

[P. 533, C. 2;P. 534, C. i] 

4c (4>) Criminal P. C. % S. 626 — Court must 
postpone a case on an accusers intention to ap¬ 
ply for transfer being indicated to it. 

S. 526 is imperative and at any siage an ac¬ 
cused notifying to the Court his intention to 
apply for transfer the Court mu9t postpo io the 
case for giving reaionable time for making tuo 
application. (P. 533, C. 2) 

(r. W. Dillon— Cot Applicant. 

The Government Advocate and K. N. 
Malaviya—Cor the Crown. 

Judgment. —This is an application 
for transfer of a criminal case. 

A report was made by one Gopal 
Sonar against Shah Muhammad under 
S 452 of the Indian Penal Code. The 
Sub-Inspector Satraj Singh challaned 
this case and sent it to the Court of 
the Tahsildar of Dudhl who is a 
second class Magistrate. On an ap¬ 
plication for transfer made to the 
District Magistrate the latter trans-’ 
ferre 1 that case to his own file. After 
hiving tried the case he discharged 
the accused Shah Muhammad under 
an order dated the 12th of January 
1924. A perusal of that judgment will, 
show at once that the learned District 
Magistrate formed a very adverse 
opinion of the conduct of Sartaj Singh. 
He even was incline] to accept the 
view that the proceedings were a deli¬ 
berate act of revenge engineered by 
batraj Singh with the connivance of 
q l ®? aar an< i a certain Janardhan 
Singh Constable. He suspected that 
tne whole case had been deliberately 
intended to involve the aocused in a 
oomplete ruin. He also commented 
on the general conduot of the Sub- 
Inspector and remarked that it dis- 
dosed a marked tendenoy towards 
crookedness in that investigating offi¬ 


cer. On the day of discharge the 
learned District Magistrate recorded a 
statement of Imdad Husain, a Mukh- 
tar-e-am of Barhar Raj to the effect 
that the Sub-Inspector Sartaj Singh 
be prosecuted under S. 165 of the 
Indian Penal Code and that his state¬ 
ment should be taken as a complaint. 
It was on this statement treated as a 
complaint that the pro.secution of the 
applicant started. 

Before any evilence commenced an 
application was made on behalf of the 
accused Sartaj Singh under S. 526, 
sub-clause 8, of the new Code of Cri¬ 
minal Procedure, requesting the 
Magistrate to postpone the case in 
order to give the accused an opportu¬ 
nity to apply to the High Court for a 
transfer. In spite of that application 
the learned District Magistrate pro 
ceeded to record the evidence of the 
prosecution witnesses and then passed 
an order fixing the 22nd of February, 
1924, for the next hearing. 

The learned District Magistrate was 
entitled to tr«at the statement of 
Imdad Husain as a complaint. Hav¬ 
ing taken cognisance of the case on a 
complaint he was not bound to transfer 
the case to any other Magistrate. 
Nevertheless after the application fori 
transfer had been made to his Court! 
he should not have recorded any evi-j 
dence at all but should have adjourn-! 
ed the case at once. Under the old! 
Code of Criminal Procedure when 
such an application was made the 
Court was bound to postpone the case 
in such manner as would afford a rea¬ 
sonable time for the application being 
made and an order being obtained 
thereon before the accused was called 
on for his defence, that is to say, after 
the application had been made the 
Criminal Court had no power to call 
on the accused for his defence. Under 
the new Code, however, it is the duty 
of the Criminal Court to postpone the 
case at once. S. 526, sub-clause 8, is 
imperative and it omits the former 
expression “ before the accused is 
called on for his defenoe.” 

I am also satisfied that when the 
learned District Magistrate has al-| 
ready formed a very strong opinion on! 
the oonduct of the Sub-Inspector as} 
disclosed by the judgment, dated the! 
12th of January, 1924, it would be un-" 
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fair and unjust to the accused that 
the case against him should be tried 
by the same District Magistrate 

I accordingly allow this application 
and order that the case be transferred 
from the file of the District Magis¬ 
trate of Mirzapur to the Court o f the 
District Magistrate of Allahabad who 
will either try the case himself or 
transfer it to any other Magistrate 
under him competent to try the case. 

Application allowed. 
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Lindsay and Sulaiman, JJ. 

Manni Lai and others —Defendants- 
Appellants. 

v. 

Mt. Rani and another —Plaintiff & 
Defendant—Rospondetits. 

S. A. No. 1311 of 1922, Decided on 
21st January 1924, from a Decree 
of D. J. Farukhabad, D/- 4th Septem¬ 
ber 1922. 

Pre-emption — Who can pre-empt—Hissartar 
Karibi. 

A co-eliarer by belonging to the same Hindu 
family as the vendor and by becoming member 
of tbe family by marriage is a Hissadar 
Karibi. [P 534 C 1, 2) 

Gulzari Lai —for Appellants. 

N. Sen —for Respondents. 

Sulaiman, J.—This is a defendant’s 
appeal arising out of a suit for pre¬ 
emption. 

The plaintiff and the vendor in this 
case are co-widows and they admit¬ 
tedly are co-sharers in the plot 
described as grove which has been 
sold. Both the Courts below have 
decreed the suit holding that there is a 
custom under which “ hissedar karibi" 
is entitled to preference as against 
other co-sharers and that the present 
plaintiff conies within the definition 
of the expression hissedar karibi of 
the vendor. The defendant transferee 
is also a co-sharer in the same grove 
but is not in any way related to the 
vendor. There is now before us no 
dispute as to there being a right of 
pre-emption with regard to the sale- 
deed. The only question is whether 
the plaintiff has preference as against 
the transferees. Both the Courts 
below have come to the conclusion 
Jthat having regard to the fact that 
these ladies belong to the same Hindu 
•family and by marriage have become 
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members of the family they arel 
hisseJars karibi of each other. I 

On behalf of the defendants it is 
contended before us that the word 
karibi means a blood relation and that 
there! oro the plaintilf and the vendor 
who are connected with each other 
only through marriage are not blood 
relations. The word karibi is derived 
from the word karib which is defined 
in Wilson’s glossary as meaning near, 
near to; also near in relationship, a 
kinsman, a relative, a connection by 
birth or marriage, accepting the 
xelation of parent and child. 

It was also pointed out in the Full 
Bench case of Khuman Sintjh v. 
Bardai (1) that the word karibi is 
sometimes ambiguous but in connec¬ 
tion with other words it may have a 
very wide meaning. Mr. Justice 
Karamat Husain in a case Railhey 
Prasa/l v Nannu (2) was of opinion 
that the word rishtedaran karibi meant 
near relations by blood or marriage. 
In the present case the word rishtedar 
is not used at all, we have only the 
word karibi and that in our opinion 
simply means relation. 

We may point out that in a cise 
Jar/rani v. Bisheshar Dube (3) it was 
held that a son-in-law was not a 
rishtedar karibi because he was not 
connected with the Hindu family 
whose daughter he had married It 
was also pointed out that the cases of 
Hindu females are different on the 
‘ground that they 1 ecome members of 
the families into which they marry. 
This remark distinguishes that case 
from another case of the same Bench 
Kuria v. Jafri (4) which was a case of 
Muhammedan9 and where it was held 
that the two widows of two deceased 
brothers were not near relations so as 
to come within that category. In 
this view of the matter we are of 
opinion that the view of the Courts 
below on this point was correct. 

The result therefore is that this 
appeal must fail and it is hereby 
dismissed with costs. 

Appeal dismissed. 



(1) 1889 11 All. 41. (F.B.) 

(2) 1910 5 I.C. 660. 

(3) 1916 38 All. 366. (F.B.) 

14) 1916] 33 I.C. 801. 
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Full Bench 

Walsh, AG. C. J. and Ryves and 
D alal, JJ. 

Majju and another — Defendants 
Appellants. 

T. 

Lachman Prasad and cmoMcr-Plain- 
tiffs -Respondents. 

L. P. A. No. 158 of 19>,2, Decided on 
25th April 1924, from a decree of 
the District Judge of Badaun. 

* * Defamation—Judicial proceedings are 
absolutely privileged but not'report to police 
uhichii prima facie privileged—In rase of 
qualified privilege accused must prove ho iest 
exercise of privilege i.e. reisonade grou nds fur 
belief—Where defendant pleats truth qualified 
privilege can't be logizally pleaded . 

A report made at a Police Station, though 
not within the rule of absolute privilege? which 
covers ,judicial proceedings, is prima facie 
privileged, that is to say the persm making it 
has a right Vo make it if he iionostly believes 
it and th? person receiving it baa a duty to 
receive it. But qualified privilege, as t ie term 
indicates, provides only a qualified protection 
and the person charged with the defamation 
must provo that he used the privilege hones - 
iy, honestly believing the tru;u of whit he 
aaid or in other words hiving reasonable 
grounds for making the statement and the onus 
of establishing that lies upon him. Where the 
statement is made with referono? to saraertiin* 
in which the person making the complaint 
was himself involved as a party, it is impossi¬ 
ble for him to have had an honest belief in it9 
truth if it is shown to.b.) untrue. And, there¬ 
fore, in a oa9e of qualified privilege, where the 
defendant sets up in defence that th? allega¬ 
tion is true to his own knowledge the defence 
of qualified privilege becomes il^gioal and im- 
Poodle. •: IP. 53*, C. 1] 

& A. Haider —for Appellants. 

3/. L Agarwala— for Respondents. 

The following is the judgment deli¬ 
vered by 

Walsh, Ag .C. J. — This was a «uit for 
damages for defamation- The alleged 
defamation is contained in a written 
document in the nature of a report or 
information lodged with a Polioe 
Officer in the course of the Police 
Officers duty, in whioh the defendants 
oharged the plaintiffs with assault 
and not, both of whioh are cognizable 
offences. The polioe took no action on 
the report. They were not bound to 
do so, It was for them to deoide whe¬ 
ther or not the oase was one on which 


they should charge the persons 
against whom the complaint was 
made, A oomplaint was eventually 
made before a Magistrate and dis¬ 
missed. The plaintiffs hare brought 
their suit for damages. 

The first Court held that the defend¬ 
ants had published the libel complain¬ 
ed of; that it was untrue, and that 
Rs. 40 damages were an adequate 
compensation. The defendants, in 
substance, pleaded justifi ation. In 
paragraph 1 of the particular pleas, 
they said the report was correct. 
They raised no plea of privilege. Both 
Courts have dismissed the suit on the 
ground that it is privileged. It would 
be much better if the inferior Courts 
would confine themselves to the dis¬ 
pute between the parties and not go 
out of their way to raise fancy points 
which are not raised by the parties 
themselves. I gather that both Courts 
are of opinion that the information was 
covered by absolute privilege. A re¬ 
cent Full Bench decision of this 
Court in Cliutini Lai v. Narsihgli Das 
(1), held that in questions of this kind 
the English Common Law must pre¬ 
vail, and that inasmuch as statements 
made in the course of a Judicial Pro¬ 
ceedings are absolutely privileged 
in England, they must be held to 
be absolutely privileged in Iudia. I 
cann >t agree with the two Courts 
that information or a report made to 
the Police comes within the principle. 
The District Judge says that the first 
report to the Police in a cognizable 
case is a commencement of a judicial 
proceeding, and that the report is 
receivable in evidence. There is a 
fallacy in this statement. It may lead 
to a judicial proceeding or it may not, 
but it is a preliminary step taken 
before judioial proceeding has been 
commenced. If, as the learned Judge 
says, thf report is 'receivable in evi¬ 
dence and is in faot taken in evidenoe 
in the course of a judioial proceeding, 
then no doubt by the Full Denoh deci¬ 
sion that publication, namely, the 
putting it in as evidence in a judioial 
proceeding, would be absolutely 
leged. I am unable to follow^ 
inference whioh the learned Judge 
draws from S. 125 of the Evidence 

(1) [1918] 16 A.L.J.R., 360. 
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Act. There are two kinds of privileges 
absolute'privilege and qualified privi¬ 
lege. Tt is perhaps desirable to say a 
word about the latter, although in this 
particular case it does not help the 
defendants. In my opinion, without 
having heard any argument on the 
point, a report made at a Police 
Station, though not within the rule of 
absolute privilege which covers judi¬ 
cial proceedings, is prima facie privi- 
leged, that is to say, the person mak¬ 
ing it has a right to make it if he 
honestly believes it, and the person 
receiving it has a duty to receive it. 
But qualified privilege, as the term 
indicates, provides only a qualified 
protection, and the person charged 
with the defamation must prove that 
he used the privilege honestly, honest¬ 
ly believing the truth of what 
he said, or, in other words, hav¬ 
ing reasonable grounds for making 
the statement; and the onus of estab¬ 
lishing that J ies upon him. It i» obvi¬ 
ous that where the statement is made 
with reference to something in which 
the person making the complaint was 
himself involved as a party, it is im¬ 
possible for him tohave hadanyhonest 
belief in its truth if it is shown to be 
untrue. And, therefore, in a case of 
qualified privilege, where the defend¬ 
ant sets up in defence that the allega¬ 
tion is true to his own knowledge, the 
defence of qualified privilege becomes 
illogical and impossible. That may 
be the reason why no effort was mad6 
in the written statement to rely upon 
it And to my mind it cannot be rais 
edinsacha case as this where the 
defendants plead justification. I hold, 
as a matter of law, that there was no 
absolute privilege and that there was 
no ground for raising any question of 
qualified privilege, and the Courts 
would have been better advised if they 
had tried the issues as framed The 
lower appellate Court has not dealt 
with the question of justification or 
with the question of damages and the 
case must go back to the lower appel¬ 
late Court to dispose of the two main 
issues of fact, that is to say, issues 2 
and 3, namely, whether the defama¬ 
tory statement is true or not, and, if 
untrue, to what amount of damages is 
the plaintiff entitled. I set aside the 
decrees of both the Courts below and 
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remit tho case under 0. 41, r. 23. 
Costs of this appeal will abide the re¬ 
sult. 

[The following judgments were deli¬ 
vered on appeal :—] 

Ryves, J.—In my opinion the judg¬ 
ment of my learned brother was 
correct and I would dismiss the ap¬ 
peal :—] 

Dalai, J.—1 agree. 

Walsh, Ag C. J.—I should like to 
say that the matter of law raised by 
the appeal has been very fully argued 
by Mr. Haider in a very interesting 
discussion. I merely want to add my 
reason for constituting the Bench as 
I did in this case, because Mr. Haider 
raised a sort of indefinite pro¬ 
test against it. In this case, and in 
the next one which we are about to 
hear, it seemed to me, when I happen¬ 
ed to be acting as Chief Justice and 
was looking into my duty as regards 
the constitution of the Bench, that 
these two case were of a somewhat 
exceptional character, and that in this 
case, in particular, it was desirable, 
having regard to the Full Bench 
which has been referred to and the 
fact that I was a member of that 
Full Bench, to have a decision of 
three Judges. I remain of the same 
opinion after hearing Mr. Haider’s in¬ 
teresting argument. 

By the Court. —Tne order of the 
Court is that the appeal is dismissed 
with costs. 

Appeal dismissed. 
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MUKERJI, J. 

Madho Singh —Defendant — Appel¬ 
lant. 

v. 

Mangal Singh an<l others —Plaintiffs 
—Respondent?. 

3. A. No. 304 of 1024, Decided on 
24th March 1924, against the decree 
of tho Add. S. J. Mainpuri. 

Malicious prosecution— Acquittal in appeal 
is no bar to suit for prosecution. 

Conviction by the trial Court but acquittal 
b> the Court of appeal do not conclusively 
show that the charge by the defendant against 
the plaintiff wa9 a bona fide charge and is no 
bar to a suit for malicious pro9eoution. 

[P. oo 7 f U. 11 

Shamhu Nath Chaube — for Appel¬ 
lant 

Respondents were not represented. 
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Lindsay, J. 
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Judgment.- -This appeal is entirely 
concluded by the findings of the lower 
appellate Court. The findings are as 
clear as any Judge sitting in second 
appeals would desire. 

Tbe suit was brought on account of 
an alleged malicious prosecution. The 
lower Court found that the plaintiff- 
respondents purchased some lands and 
got possession over the sir lands 
which belonged to their vendors, after 
obtaining mutation of names in their 
favour and that when they vent to til) 
the lands the defendants resisted and 
caused hurt. It further found that, 
the appellant made a false report to 
the Police and took steps to bring 
about the conviction of the plaintiffs. 
It came to the conclusion that the 
charge brought by the defendant-ap¬ 
pellant was utterly false and was 
therefore malicious. 

It is urged that, the fact that the 
plaintiffs had been convicted by the 
Court of first instance of criminal 
jurisdiction, although they were ac¬ 
quitted by the Sessions Judge was a 
clear and conclusive evidence to show 
that the charge brought by the defen¬ 
dant was not a bona fide oharge. In 
support of this argument the case of 
Jadubar Singh v. Sheo Seiran Singh (L) 
has been cite l. That case was decided 
on the peculiar facts of it and it does 
not lay down that a suit for malicious 
prosecution is not maintainable where 
there is a conviction by the Court of 
first instance and an acquittal by tho 
appellate Criminal Court. The evi¬ 
dence in the case was gone into by 
the lower appellate Ciurt and this 
Court is bound by the findings already 
mentioned. 

In my opinion there is nothing in 
this appeal. It is dismissed under 
Order 41, rule 11, C. P. C. 

Appeal dismissed. 


(1) 21 a A11. 26—(1898) A.W.N. 

lbl. 


Ganesh Das and another —Defen¬ 
dants—Applicants. 

v. 

Raja Suraj Pal Singh and another — 
Plaintiff & Defendant — Opposite 
Parties. 

Civil Revision No. 148 of 1923, 
Decided on 30th January 1924, from 
an order of the Judge of tho Court of 
Small Causes at Kasganj (Dt. Etah) 
D/-24th July 1923. 

(а) Provincial Small Cause Courts Act, Sch 
II Art 35 (j)—Sutt for damages. 

Suit-by way of damages arising out of the 
unlawful attachment and sale in exeoution of 
the plaintiff's property is cot coognisable by 
a Court of Small Causes. lP. 538 C. 1] 

(б) Provincial Small Cause Courts Act, Sch. 
II Art 35 (it) 

Suit for damages for trees belonging to 
plaintiff and cut by defendants is outside tbe 
cogoinsance of a Court of small causes. 

(P, 5S8 C. 1J 

Panna Lai —for Applicauts. 

N. P. Asthana —for Opposite Par¬ 
ties. 

Lindsay, J.- This application must 
succeed. The suit was tried in Court 
of Small Causes and the defendants, 
who are the applicants here put 
forward the plea that the suit was 
not cognizable in the Small Cause 
Court. T e lower Court decided this 
is ue against the defendants and gave 
a decree to the plaintiff. 

It is necessary to state the facts 
which are relevant to the matter now 
under discussion. It appears that 
Ganesh Das the first defendant held a 
simple money decree against one 
Chhidda who was impleaded as 
defendant No. 3. 

In execution of his decree he atta¬ 
ched and brought to sale certain trees 
which were standing on the occu¬ 
pancy holding of his judgment- 
debtor. 

After the trees had been sold, but 
apparently before they were cut 
down, the present plaintiff Raja Suraj 
Pal Singh the zamindar , brought a 
suit for a declaration that these 
trees were not liable to be taken in 
exeoution as being the property 
of the judgment-debtor Chhidda 
but that they belonged to "him, The 
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Raja lost his suit in the first Court 
but he won in the Court of the Dis¬ 
trict Judge in appeal on the 3rd of 
August 1922. After that he applied to 
the Court under S 144 Civil Proce¬ 
dure Code and asked that the value of 
the trees might be paid over to him 
by the decree-holder and the auction 
purenaser. This application was 
disallowed with the result that this 
suit was brought on the 5th July 1923. 

The above facts are all set out in 
the plaint. The relief claimed was Rs 
150 by way of damages arising out of 
the unlawful attachment and sale, in 
execution of the plaintiff's property. 

The Judge of the Court below dis¬ 
posed of the objection to jurisdiction 
on the ground that the claim was not 
a claim for compensation for wrong¬ 
ful attachment. In the opinion of 
the learned Judge it was only a case 
of “d miagesfor the trees belonging to 
the plaintiff and cut by the defen¬ 
dants.” Ifven so, it seems to me that 
if the claim was of the nature 
described by the learned Judge it was 
still a claim which was outside 
the cognizance of the Court of Small 
Causes [Article 35 clause (ii)] 

I agree with the argument put 
forward on behalf of the applicants 
here tiiat this suit is really a suit of 
the nature described in Article 35 (j) 
of the schedule to the Small Cause 
Courts Act, and that being so, it was 
not competent for the Court below to 
deal with it 

I therefore allow this application, 
set aside the decree of the Court 
below and direct that the record be 
sent back to the Judge of the Court 
below with direction' to return the 
plaint to the plaintiff for presenta¬ 
tion tj the proper Court. The appli¬ 
cants are ent tied to their costs both 
here and in the Court below. 

Application allowed. 
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Mears, C. J. and Piggott, J. 

Mt. Rameshra and others — Defend- 
an ts— Appellants. 

▼. 

Kalpoo Rai and another —Plaintiffs- 
Respondents. 

L. P. A. No. 52 of 1922, Decided on 
3rd December 1923, from the Judg- 
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1922. 

* Hindu Law-Joint family property-Aliena- 
lio i-l aternal uncle acting a., manager cannot 

sell nepl, u s share to discharge debt incurred 
oij /its omi fatter. 

An uncle acting as Manager of a joint 
family is not entitled to s«l! the sha e of his 
nephew in the joint family property in order to 
discharge a debt incurred by his own father 
even though the fatter bo also the grasdfatler 
ot the nephew whose prope ty is alienated 

[P. 539, C. 2] 

N. P. TJpadhia— for Appellants 
C. Dass —for Respondents. 


The Letters Patent Appeal was 
made from the following judgment :— 
St jart. J.—It is found on the facts 
that Mahabir Rai son of Gaya Rai and 
Kalpu son of Ram Biron son of Gaya 
Rai were, in 1908, members of a joint 
Hindu family On the 23rd of January 
190s Mahabir Rai sold a portion of the 
joint family property, in which Kalpu 
had interests, to three woman called 
Rameshra, Subhadra and Talouda for 
Rs. ?50 -. In I9l*8 Kalpu was about 9 
years old. In 1919, whtn he had 
attained the age of 20, ho instituted a 
suit against the vendees of Mahabir 
Rai for possession over a half share 
of the property transferred. The 
lower appellate Court has decreed his 
claim. T.ic Rs. 750/- was made up of 
five items: Rs. 303/10/- left with, the 
vendees to pay off the amount due on 
a mortgage deed of the 6th of May 
1906; Rs. 199/15/- left with the ven¬ 
dees to pay off a mortgage deed of the 
1 Ith of June 1902; Rs. 99/15/- left 
with the vendees for payment of a 
mortgage-deed dated Jeth badi 13, 
1309 ; Rs. 96/7 price of grain with 
interest previously purchased and Rs. 
50/1/- previously advanced by the ven¬ 
dees to the vendor. The lower appel¬ 
late Court rightly applied the princi¬ 
ples laid down in the case of Sahu 
Ram Chandra v. Bhup Singh (1) as 
subsequently interpreted by this Court 
and required from the defendants 
proof of legal necessity or payment of 
legitimate antecedent debts. The de¬ 
fendants were unable to adduce proof 
of any item which satisfied the lower 
appellate Court. The learned counsel 
for the vendees appellants has laid 
stress upon the assertions in the vari¬ 
ous deeds. The existence of these 
as sertions in no way advances hia 
(l) [1917] 39 All. 437 (P. C.) 
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client's case. It was for them to prove 
not to assert. The lower appellate 
Court has held the proof to be inade¬ 
quate. The rinding that the proof is 
inadequate is a good finding of fact 
which cannot ha i npugned in second 
appeal. An application was put on 
the day before hearing, r ;qU; sting 
permission to tender documents in 
evidence at this stage. The more 
acceptance of those documents would 
in noway advance the appellant’s case, 
for it would be necessary to prove the 
contents before advantage could be 
taken of the assertions in the docu¬ 
ments. The object of the appellants 
is to establish no v that the consider¬ 
ation was taken for purposes of legal 
necessity. It is a well known rule 
that the parties must in absence of 
very special circumstances, be con¬ 
fined to the evidence which they tend¬ 
ered before the trial Courts. I'he 
special circumstances asserted her* 
are that the appellants wore ignorant 
of the law on the subject at the time 
that the suit was heard They wore 
represented by counsel and I cannot 
accept the excuse of ignbranc;. In 
view of what was stated in the case of 
Chandradeo Singh -v. Mata Prasa / (*2) 
as far b»;k as 1909, they should hare 
had their ovidence ready. But apart 
from that the dooision of their Lord- 
ships of the Privy Council in the case 
of Sahu Ram Chandra v. Bhup Singh 
(1) was arrived at in January, 1917, 
and the appellants filecl their written 
statement in August 1919. In these 
circumstances they have made out no 
cause for not being ready with their 
evidence at the right time. The 
, learned additional Subordinate Judge 
having applied the law correctly and 
his findings on Uhe facts being final, 

this appeal fails and is dismissed with 
costs. 


Judgment in L. P. A. 

in*Hf 80t ' **~After hearing argumei 
in the case and considering the recei 

ly pronounced deoision of their Lo; 

Til')! FT 7 Council in the cs 

Raivlr Ba } a ' l % r Ra Ja Brij tf„rc 
-flat v. Mangla Prasad Rai (3) we E 

of opinion that this case was right 

(i) [1909131 All. 176 
(3) 1924 P.C. 50. 


decided by the learned Judge of this 
Court Then is nothing in the princi¬ 
ples laid down by their Lordships of 
the Privy Council in the case above ( 
quoted to warrant the view that an] 
uncle acting as manager of a joint 
family is entitled to sell the share of 
his nephew in the joint family pro¬ 
per. y in or ier -o disc 1 irge i debt in¬ 
curred by his own f ull -r even though 
the father was alo -'i ■ . i l ; ither of 

t). .■ nephew whose pr perty i j alienated. 
On this ground we dis niss th.» appeal 
with costs. 

Lett's Patent Ad- tea 1 dismissed. 
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STUAKT, J. 

Kamla Putt —Applicant. 

v. 

King Emperor— Opposite Party. 

Crl. Rev. Mo. 125 of 19 5 5. Decided on 
15th M >vember L92$, from the Order 
of Dt. Mag. Niini Tal, D/- L7th July 
1923. 

Forest Act, ( VII of 1878) Ss . 29 and 33— 
Pr ducted forests turned into reserve forests — 
Saw? subsequently declared to have ceased to 
be reserve —They become protected forests. 

" Protected forests '* were declared to bo 
reserve forests anl then they were declared to 
have ceased to be reserve forests. 

Held, the later notification did not turn the 
forests int> village forests or imo|land to which 
th<* Forest Act did not app y ai all; but the 
effect of it was to revert them to their former 
Position of protected forests. [P. 540, 0. 1] 

H C. D’sangcs— for Applicant. 

Asst. Government Advocate —for the 
Crown. 

Facts.—Kimlapati was convicted 
for clearing for cultivation some 20 
acres of land in contravention of the 
rules. The land cleared was in con¬ 
tinuation of his “ nap.” Rules were 
contravened in so for as the extension 
was not terraced except in respect of 
a very small portion. 

Judgment.—It is not necessary to 
go into this application at great 
length. In the United Provinces 
Gazette of 16th September 192: Part 
I page 1016 there is a notification 
(No. 889-XIV-25) by whioh 713 aores 
in patti Ramgarh Melia Juthia village 
were disforested according to prinoi- 
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pies stated in paragraph 24 (5) of the 
Grievances Committee report. It was 
a block of forest of less than 2 square 
miles which was added to the Reser¬ 
ves by the 1911-17 Forest Settlement. 

On the facts as stated by the District 
Magistra e of Naini Tal this parti¬ 
cular area had formerly been pro¬ 
tected forest ” within the meaning of 
Chapter IV Act VII of 1878, and in 
1916 it had been removed from the 
category of “ protected forest ” and 
placed in the category of “ reserved 
forest The learned coui sel for the 
appellant urges that on the passing 
of the notification it became either 
“village forest ”, or land in no way 
subject to the provisions of Act VII 
of 1878. I aerree with the learned 
District Magistrate that the effect of 
the notification was to restore the 
status of the land to what it was 
before i. e. it again became “ protec¬ 
ted forest " Therefore the provisions 
of sections 29 and 32 would apply to 
it and the conviction is a trood one. 

I see no reason to interfere with the 
sentence and d smiss this application. 

Application dismissc /. 
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Kanhaiya Lal, J. 

Mahabir— Applicant. 

v. 

Manohar Singh —Opposite Party. 

Civil Revision, Decided on 4th De¬ 
cember 1923. 

* Cm il P. C , Sch. II Para I—Oral consent 
and statement to refer recorded by Court is an 
agreement in writing. 

Where a Court in the presence of the parties 
but without a written application from them, 
but on their consent, made an order of reference 
in a pending suit. 

Helo : that the award by the arbitrators was 
valid. Oral s'atements by the parties or their 
pleaders recorded by the Court is an agreement 
in writ ng and supplies the p ace of a written 
applicat on by the pirtio9 or pleaders 

(P 540 C2J 

B. N. Vtjas—ior Applicant. 

Judgment.—This is an application 
in revision against an award, which 
has been accepted by the Court below 
in a suit pending before it. On the 
date of the hearing of that suit the 
pleaders for the parties stated that 
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they had agreed to arbitration and 
wanted to refer the matter in dispute 
to a certain pleader named by them 
for decision. Their statements were 
recorded by the Court and a reference 
was made in accordance with their 
agreement. The arbitrator mide an 
award, to which certain objections 
were taken by the defendants; bat 
they did not there state that the re¬ 
ference was invalid because it was 
not in writing, or that they had not 
authorised their pleaders to make it. 
In fact the vakalatnama filed by the 
applicant in the Court below express¬ 
ly authorised the pleader concerned 
to enter into an agreement of arbitra¬ 
tion. An objection is now taken ’,hat 
under paragraph 1 of the Second Sche¬ 
dule attached to the Code ef Civil 
Procedure the agreement ought to 
have been in writing; but a record 
taken down of an oral statement 
made by the parties or their pleaders 
is as much an agreement in writing 
as a written application made by the 
parties or their pleaders themselves. 
The personality of the writer makes 
no difference. In Shama Sundaram 
Iyer v. Ablul Latif (l) and Abdul Ha¬ 
mid v Riazwllin (2) it was according¬ 
ly held that where both the parties 
to a pending suit consented to a refer¬ 
ence t > arbitration and an order of 
reference was then and there made by 
the Court in the presence of the par¬ 
ties, though not upon a written ap¬ 
plication; it was not open to the Court 
to supersede that reference. ini 
award is not invalid merely beoausel 
an application for an order of refer-l 
ence is not made in writing. In Umed\ 
Singh v. Seth Soblioj Mai Dhadha (3) 
their Lordships of the Privy Council 
held that where a guar ian a I litem 
of a minor party was in Court and 
had assented to the application for 
reference to arbitration the omission 
of the guardian to sign the applica¬ 
tion was immaterial. The applica¬ 
tion therefore fails and is rejected. 

Application dismissed. 


(1) [1900] 27 Cal. 61. 

(2) [1908] 30 All. 32. 

(3) [1916] 43 Cal. 290 (P. C.) 
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Lindsay and Kanhaiya Lal, JJ. 

Nageshar Prasad— Defendant—Ap¬ 
pellant. 


Ram Harakh Ponde and another — 
Plaintiffs—Respondents. 

S. A. Nos. 1388 and 1389 of 1921, 
Decided on 8 th February 1924, from 
the Decree of Sub. J. Basti, D/- 30th 
July 1921. 

Pre-emption — Wajib-ul-arz, 

An ambiguous Wajib-ul-arz is insuffi¬ 
cient lo prove the custom of pre-emption which 
plaintiff is bound to prove in a suit for pre¬ 
emption. IP. 542 V. 1J 

K. N. Katju— for Appellant 

Iqbal Ahmad— for Respondents. 


Lindsay, J.—These are two connect¬ 
ed appeals which have arisen out 
of a suit for pre-emption. The sale- 
deed which was executed and which 
gave rise to (he suits comprised two 
items of property namely, a share 
in mauza Dhaurahra and another 


share in mama Kamhariya. 

The Court of first instance gave 
the plaintiff a decree in respect of 
the share in Dhaurahra but dismis¬ 
sed the claim with respect to the 
Bhare in Kamhariya 

Both parties appealed and the re¬ 
sult in the lower Court was that the 
plaintiffs' claim to Kamhariya was 
allowed and the defendant’s appeal 
relating to the share in Dhaurahra 
was dismissed. 

We have therefore, these two ap¬ 
peals Nttd. 1388 and 1389. In the for¬ 
mer the vendee appellant raises the 
question of the plaintiffs’ right of 
pre-emption with respect to mauza 
Dhaurahra. As regards this case Dr. 
Katju has informed us (hat as the 
record stands he does not think that 
he 13 id a position to press his ap¬ 
peal and therefore we direct that 
appeal No. 1388 of 1921 be dismissed 
with oosts to the respondents includ- 

scf)e th,S C ° Urt ffc63 0nl ' tbe hi « her 
1389 h ofmL ainS th6 ° ther appeal No ‘ 

. J be . queBtion have to deal with 

indL ln ;«pretation. The 

judge of the Court below- was- of opi¬ 
nion that the plaintiff tad - a baler 


right to pre-empt than the vendee- 
appellant, Nageshar Prasad Pande. 

It seems that both the pre-emptors 
and the vendee belong to the same 
family as the vendor whose name 
was Brij Lal. On the pedigree which 
is set out in the record it seems to 
us to be clear enough that what¬ 
ever relationship does exist between 
the pre-emptors and the vendee on 
the one hand and the vendor on the 
other it is a remote relationship. 

Coming to the irujibularz we find 
that there are four categories of 
pre-emptors. The first is described 
as “hisselor mis karib that is, co- 
sharers who are near relations. The 
second category consists of ’’hissedar 
aziz baeed," that is to say, co-sharers 
who are distant relations. The third 
class consists of “hissedaran patti" 
and the fourth class of ' l htsse<Iaran 
d C ha." 

The controversy centres round the 
second category. The Court of first 
instance was of opinion that here 
the pre emptor and the veudee be¬ 
ing both distant relatives one had 
no preference over the other. The 
Munsif was of opinion that on the 
language of the icaj.bularz there was 
no preference inter se with respect 
to individuals who are included in 
each of the classes we have just men¬ 
tioned. He was of opinion therefore 
that as both the parties were dis¬ 
tant relations the purchaser Nage¬ 
shar Prasad had just as good a right 
to take the property as the pre-emp- 
tor Ram Harak. 

The judge of the lower appellate 
Court differed from the Munsif re¬ 
garding this. He found that Ram 
Harak the plaintiff is one degree 
nearer in relationship to the vendor 
than the purchaser Nageshar Prasad 
and ho thought that bj - reason of 
this circumstance Ram Harak had 
the better title. '. v 

The questidn we have to decide is'- 
no doubt one of some difficulty and 
it is almost impossible to ascertain 
with any approaoh to a louraoy what 
the meanings of the words "karib" 
and "baeeu" are as used in the wajib- 
ul-arz. 

>Apart from that however, we think 
that as there is no special declara¬ 
tion in thfe vojibularz to thfe effect 
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that individuals in any particular 
class are to have preference, we 
ought not to find in favour of 
the plain tiff. After all the plaintiff 
has come into Court asserting a 
better light to take this property 
than the vendee and the duty lay 
upon him to satisfy the Court by 
clear and unambiguous evidence 
that he had such a right. Whatever 
may be said about the language of 
this wajibularz, it certainly cannot 
be described as free from ambiguity. 

We find that this principle has been 
laid down in various cases decided 
by the pre-emption Bench. Two of 
these have been quoted before us today 
by Dr. 'Katju, namely, 11 I. C. 274 
and 11 I. C. 278. In both those cases 
where the language of the wajibularz 
was ambiguous the Court decided 
upon the principle that the onus lay 
upon the plaintitf to establish his 
right of pre-emption by evidence 
which would satisfy the Court that 
the custom was certain. Applying 
the same principle here we think 
tha. the judgment of the lower ap¬ 
pellate Court as regards the share 
in Kamhariya is wrong and ought 
to be reversed. 

The result therefore is that we 
allow second appeal No. 1389 of 1921 
and restore the decree of the Court 
of first instance in toto. The ap¬ 
pellant in this case is entitled to 
his costs in the lower appellate Court 
and in this Court including, here, 
fees on the higher scale. 

Appeal allowed. 
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Lindsay and Sulaiman, JJ. 

Karamal an<l another —Defendants 
Appellants. 

v. 

Wazir Hussain— Plaintiff— Respon¬ 
dent. 

F. A. No. 93 of 1923, Decided on 
21 st November 1923, from an Order 
©t. J.Budaun, D/- 27th March 1923. 

Pre-emption — Wajib-ul-arz. 

Where a wajib-ul-arz contained a clause in 
matters recording rights of pre-emption fo the 
effect that if a stranger has inherited prjjirty 
from an issueless co-sharer he would not be 
entitled to the right of pre-empi^n. 


1924 

TT‘ld : that the existence of the right of pre¬ 
emption was a matter of contract and not of 
CU9tom - (P 542.C2; P 543, C 1) 

M. A. Aziz —for Appellants. 

Harnandan Prasad— for Respon¬ 

dent. 

Sulaiman. J.—This is a defendant’s 
appeal arising out of a suit for pre¬ 
emption. The plaintiff relied mainly 
on an entry in the waj b-ul-arz of 
1,272 Fasli. The defendants denied 
the existence of any such custom 

The Court of first instance came to 
the conclusion that although the 
wajib-ul-arz raised a prima facie pre¬ 
sumption of the existence of custom 
nevertheless there was internal evi¬ 
dence in the clause relating to pre¬ 
emption which negatived it. It held 
that no custom 1 ad been estahlised 
and accordingly dismissed the suit. 
On appeal the learned District Judge 
came to a ditferent conclusion. He 
held thet the custom is established 
and remanded the case for trial of the 
other issues raised. 

The entry relied on by the plain¬ 
tiff, first of all, contains a recital'set¬ 
ting forth the right of pre-emption 
and the way in which the price is to 
be settled in case of dispute. The 
clause winds up by saying that if a 
stranger has inherited property from 
an issueless co-sharer he would not be 
entitled to the right of pre emption. 
There is no dispute as to the correct 
interpretation of this portion of the 
clause. It undoubtedly means . that 
the right of pre-emption,is denied to 
a person w'ho has become a co-sharer 
by collateral inheritance.'. This por¬ 
tion of the clause cannot bo detached 
from the other portions of it and in 
fact it is part of the whole entry re¬ 
garding the existence of the right of 
pre-emption. In the case of Balwant 
Singh v. Mare Singh (l) we expressed 
the view that although a wijib-ul-arz 
raises a prima facie presumption of 
the existence of the custom it recites, 
nevertheless if it contains certain 
other matters relating to that right 
which cannot possibly form the sub¬ 
ject of a custom, there would be no 
justification for presuming that the 
entry is one of custom. We are of 
opinion that this part of the clause h 

(1) 1924 All. 52. ' 
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of that nature. It is impossible to 
conceive of a custom which makes 
distinctions between persons who 
have inherited by collateral succes¬ 
sion and persons who hare inherited 
by direct descent. All such persons 
become co-sharers in the village and 
have equal status and rights in the 
eye of the law. This being the view 
we are inclined to agree with the first 
Court that the entry in the wajib uJ- 
arz was a record of contract which 
had ceased to be of any effect after 
the expiry of the settlement. This 
being the sole evidence in the case the 
plaintiff has failed to establish the 
custom alleged by him. 

The result therefore is that this 
appeal is allowed, the order of the 
lower appellate Court is set aside and 
the decree of the Court of first instan¬ 
ce restored with costs in all courts 
including in this Court fees on the 
higher scale. 

Appeal allowed. 
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Lindsay and Sulaiman, jj. 

B. Gauri Shankar and others —Pla 
Appellants. 

v. 

_ Pdt.Sheo Natulan Misra and other 

Defendants—Respondents. 

m °J m '. Bedded 

19th February 1924, from the dec 

March 1921 Gb * ZipUr ' »/- 31 

that 19 to say, r debt tla* we 1 as in « 

."h not „„.ol the 

(6) Limitation Act _ TKn x lP j 544 C 

J* *«"* ^SM^*** 

wh oS thecrS 3 ^ that “«««* «« 

after°tHe 


bas a right to receive the sum duo to him from 
h-s debtor if the latter is disposed to pay him. 
It is further cle-.rthat a rayment made (o dis¬ 
charge a time-barred debt could not in la.v he 
rocovored by tee deltor. (P. 545 c. ’] 

(ci Hindu Laic — Debts-Pious obligation — Doc¬ 
trine (■/ Payment 0 /tune barred debt by father 
is not immoral. 

The pay moot of a time-barr d debt by a 
Hindu fhtbi-r could 11 .t in any sense be treated 
as an improper act or, to use tli-st ck phrase, 
.1 transaction t-int-.d w.tu immorality. Alie¬ 
nation f j int property mud- f.r such pay¬ 
ment ,s binding on the s ns ad grandsons. 
13 Mai 189; 11 tom 3-0 ; 01 Cal 19 > Ref. 

Prr S a la i mat-, J .—A m<jr gage de.d executed 
by u father if a join-. H:Uiu family in c nsi- 

derati .n of an antecedent debt vvn di ha i be- 

co iu- time-barre I <s not binding upon the sous. 
When a debt has become time barred it has 
mased to he a legal debt and. even though tl.e 
Hindu Law docs not recognise the principle 
o' limitation the sons tan take advantage 
of tho statute of limitation which makes such 
debt unenforceable. To hold otherwise would 
be to cst:nd to an unprecedented extent the 
exception laid d >wn by Sabu Ram's case to the 
general rule that ir the debt is not for the 
benefit of the es ate, au alienation of the 
? st ® ® I®' * b °payment of the debt ij bad. 8 A. 
L. J !09J Foil. The cas.s where an aliena- 
tion by a H| du widow in lieu cf time-burred 
debts of her husband was supp; rtedjl may bo 

distinguished on the ground that thereby she 
had .onferred a spiritual benefit on her docea- 
sed husband (P . 547 c . S; P.548C. 1 ) 

But though a debt, wh.eb has become abso¬ 
lutely ba-roi by time and the liability to pay 
which has not been undertaken in a previous 
writing, cannot bedten.ed to be a goed anteco- 
dont debt so as to validate a conveyance by 
the father ml eu of it. yet when the mortgage 
debt as such bus not become time-barred but 

h»rr^ ;. PerSOU . a n r 1 erae - y a « aiC3t the father is 
barred it can still be a good antecedent debt so 
as to justify analiena ion in liou cf it. 

IP 551 C 21 

sons an!t dU La ‘ l ~ Debl '~ p >ous obligation 

** ** 

It has now been defiui.oly settled that the 
pious obligation which binds the sods can he 

imri’S°,Jn ,b ° »*“• ‘.Lr! 

L r [P. 546 0. 1 ) 

%' L \ -Ayarwala for Appellants 
Hai ibans Sakai and & N. G U pa— 
tor Respondents. 1 

l _ » •« J.—The material facts to 

Allows :- in thiS ° aSe are as 

A 8 f h J 0otober 19 <>4 Bachu 
bingh the defendant No. 2 executed a 
simpU mortgage deed in favour of 

Misir firSt defendant Sheo Nandau 

- he P r °P 0rfc y Whioh was 
hypothecated under this document 
was joint family property. 
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On the 22nd September 1916, with 
the object of satisfying the debt 
which was due under this earlier 
mortgage, Bachu Singh executed a 
mortgage with possession in favour 
of the same mortgagee. It was recited 
in this deed that the sum of Rs. 12,265 
was owing on the earlier mortgage. 
A further sum of Rs. 460 'was recited 
to have been taken in cash at the 
time of the execution of the mortgage 
for necessary expenses and for the 
completion of the document The 
total mortgage debt secured upon this 
second mortgage was thus a sum of 
Rs. 12,725. 

The suit out of which this appeal 
arises has been brought by the son 
and two grandsons of Bachu Singh 
for the purpose of avoiding this latter 
mortgage. There were allegations 
in the plaint to the effect that Bachu 
Singh the defendant No. 2 is a man 
of licentious and extravagant habits. 
It was further alleged that the mort¬ 
gage in suit had not been executed 
for legal necessity or for any other 
purpose which would be binding upon 
the plaintiffs. It was therefore prayed 
that the mortgage transaction of the 
22nd September 1916 should be set 
aside. At the same time the plain¬ 
tiffs expressed iheir willingness to pay 
to the defendant No. 1 any sum which 
the Court might find to be owing to 
him on the ground that it represented 
money which was taken for purposes 
binding upon the family. 

In the result the learned Subordi¬ 
nate Judge dismissed the suit for the 
setting aside of the mortgage. He 
has given the plaintiffs a decree for 
redemption on payment of the full 
amount, that is to say, Rs. 12,725. 

The Subordinate Judge definitely 
found, and we agree with this finding, 
that there was no reliable proof what¬ 
ever that Bachu Singh is a licentious 
or extravagant man. The evidence 
which wis led by the plaintiffs on 
this point is altogether vague and 
unsatisfactory. 

The plaintiffs come here, in appeal 
and we have heard Dr. Agarwala at 
length on their behalf.. In faot, we 
have had the case up twice for argu¬ 
ment. 


It seems to us that this appeal is 
concluded by the principles which 
have been laid down by their Lord- 
ships of the Privy Council in their 
recent judgment in the case of Raja 
Bahadur Raja Brij Narain Rai v. 
Mangal Prasad Rai (1). 

The question to be considered is 
whether this mortgage which the 
plaintiffs now seek to have set aside 
was entered into for the purpose of 
discharging an antecedent debt. 

It must be admitted that, as the 
law stood under the ruling in Sahu 
Ram Chandra's case , the debt incurred 
under the earlier mortgage of 1904 
would not have been treated as an an¬ 
tecedent debt for the simple reason 
that that debt was incurred by the 
father on the security of the joint 
family property. 

The learned Subordinate Judge was 
therefore right in holding that this 
earlier mortgage debt could not con¬ 
stitute an antecedent debt within the 
meaning of the ruling just referred 
to. He dismissed the suit however on 
other grounds mainly concerned with 
the burden of proof. He was of 
opinion that the plaintiffs had failed 
to discharge, what he thought, the on¬ 
us which lay upon them and it was 
for this reason that he ordered that a 
decree for redemption should be pre¬ 
pared 

Returning to the question of ante¬ 
cedent debt it seems to us plain from 
this recent decision of their Lordships 
that the definition of “ antecedent 
debt’’which was given in Sahu Ram 
Chandra's case has been materially 
altered. As we read this lattst pro¬ 
nouncement of the Full Board of the 
Judicial Committee we understand 
antecedent debt to mean merely a 
debt which is antecelent in fact ae 
well as in time, that is to say, i debt 
truly independent of and not part of 
the transaction impeached. In the 
concluding portion of the judgment 
their Lordships laid down five pro¬ 
positions which govern all cases of this 

(1) 1924 P. C. 50— J 6 All. 95—61 I.A. 

129—21 A L. J 934—5 L. R. P. 

C. 1—28 C.W.N 253-46 M. L. 

J. 23-5 Pat L. T. 1-2 Pat L. 

K. Civ 41—19 M.L.W. 72—(1924) 

M.W.N. 68—33 M.L.T. 457 (P.C.) 
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kind and the definition which ha9 
just been quoted is recited in proposi¬ 
tion No. 4. 

It cannot therefore be doubted that 
the debt which was raised by the 
mortgage of 1904 must now under 
this reoent ruling be treated as an 
antecedent debt. 

It has however been argued strenu¬ 
ously before us that we ought not to 
treat this earlier debt as aa antece¬ 
dent debt because, at the time the 
.mortgage of 1916 was executed, no 
suit for the recovery of the debt owing 
under the earlier mortgage • would 
have lain against the father. A suit 
to recover the money from the father 
as a personal debt would have been 
barred by the rule of limitation. We 
are asked therefore to nold that be- 
-cauBe in the year 1916 when the tran¬ 
saction which is now being impeached 
was entered into, the earlier debt had 
become time-barred, we ought to hold 
that the debt was not in reality an 
antecedent debt. 

This is a question of some difficulty 
and there is no direct authority upon 
the point. Toere can of course be no 
doubt that a personal obligation in¬ 
curred by the father in t,ia year 1901 
under a registered-deed could not 
have been enforced after a period of 
six years had elapsed. 

It is however well understood that 
ihough the remedy which the creditor 
has, may be extingiished the debt may 
nevertheless subsist, and even after 
the period of limitation for a suit for 
recovery of the debt has passed, the 
creditor has a rigot to receive the 
sum due to him from his debt .r if the 

J atter is disposed to pay him. 

Clear tbat a Payment 
made to discharge a time-barred debt 

Bould not in law be recovered by the 

tW tk“ d further,t i3 to -oe observed 
.debt E? 7 ? 9 ? ° f a time-barred 
W. b Jn l ? ada fatber C3uld not in 
a?t or L tr 6 a u ed as an improper 
ta US8 the stozk Phrase, a 

InSSriSS t ?* nted with immorality. 

iv r rapent case which was before 

fcu“ d ’, hip ’ ° f the Council 

,h8fa<:t3 the per! 

sonal obligations incurred by the 

•s^he TarUeV!} 1 8nf ° r08able in asmuft 

•d withii a w t ^ had c b88aoontraot * 
a period of between two 

1984 A/69 & 70 


and three years prior to the date of 
the mortgage in suit. 

Here, as we have pointed out, the 
earlier debt was incurred in 1904 
while the mortgage in suit is of the 
year 1916. 

Bearing in mind however that the 
liability of the son for payment of 
the father’s debts rests upon a pious 
duty it may well be doubted whether 
the sons in this instance could be 
heard to say that they are not bound 
by the payment which their father 
made in order to discharge an earlier 
debt although the recovery of that 
debt birred by the law of limita¬ 
tion. 

It is well settled that an alienation 
made by a Hindu widow for the pur- 
posp of discharging a debt due by 
her husband is binding on the rever¬ 
sioner even though the recovery of 
the debt which was discharged had 
become time-barred at the time of the 
transfer made by the widow. This 
principle has been laid down in a 
numoer of cases e.g. Kon'iappa v. Sub- 
ba ( 2 ) Chim mji v . Dinkar ( 3 ) Udai 
Chunder v. Ashutonh Das (4). 

In these cases it was beld that the 
discharge of a husband’s debt whether 
barred or not was a pious duty of the 
widow and that an alienation made 
by her for the payment of suoh a debt 
would be binding upon the rever- 

8 il °^ T9 u said in the judgment 

-n the Bombay case that the moral 

obligation resting upon the widow 

could not be obliterated by the oir- 

oumstance that the law of limitation 

barred or did not bar a suit against 

the widow for the recovery of the 

debts. t It is no breach of duty on the 

widows part if she pays a debt whiob 
is time-barred. 

* f ft tbese p J inji .P Ies h °ld good in the 
case of a widow it appears to me that 

they ougQt tj hold equally good in 

the case of a son who is also under 

Juj*!. 008 obl, S*tion of discharging 
the debts of his father. g 

fW?k tr f 8 :^ S have P°mt«d out, 
that the father here is still alive, but 

under the recent Privy Counoil ruling 

that circumstance in no way affeots 


(2) [1890] 13 Mad., 189. 
3) [1887] 11 Bora., 320. 
0 [18941 ^lilal., 190. 
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the liability of the sons. It has now 
been definitely settled that the pious 
obligation which binds the sons can 
bo enforced even in the life-time of 
the father. 

It seems to me therefore that if the 
father in his life-time chooses to dis¬ 
charge an antecedent debt, although 
the recovery of that debt would have 
been impossible under the law of limi¬ 
tation at the time the father dischar¬ 
ges it, the sons ought to be held to 
be bound by the father’s transactions. 
Clearly they cannot impeach the act 
of the father on the ground that it is 
tainted with immorality. As has been 
pointed out, there can be no sugges¬ 
tion of immorality regarding a tran¬ 
saction which is entered into for the 
purpose of discharging a debt al¬ 
though the deDt is time-barred. 

If the true rule is that the moral 
obligation to pay the debt is not re¬ 
moved by the circumstance that under 
the statute law the recovery of the 
debt has become time-barred, it is 
obvious in the present case that if the 
father had not pud off this ante¬ 
cedent debt in his life-time the obliga¬ 
tion on the sons to pay it would still 
remain, it has, however, so happened 
that the father has, before his death, 
discharged the debt and so relieved 
his sons lrorn the pious obligation 
just referred to. In these circum¬ 
stances 1 think the proper view to 
take is that the debt which was dis¬ 
charged by this later mortgage of 
1916 was an antecedent debt for 
which the sons were liable. In my 
opinion, therefore, the plaintiffs were 
not entitled to have this mortgage set 
aside. 

With regard to the decree for re¬ 
demption which has been passed by 
the (Jourt below, no objection has been 
raised in the memorandum ot appeal. 
We notice, however, that the decree-is 
iiot in proper form. According to 
the provisions of Order 64 rule 7 (see 
also appendix D, form No. 5 the form 
for a preliminary decree for redemp¬ 
tion), the mortgage being a usufruc¬ 
tuary mortgage in this case the pro¬ 
per decree to pass was that if the 
money were not paid on or -before the 
aate hxed the property would be sold. 
I - he office ought therefore to prepare 
a preliminary redemption decree in 


the proper form and allow six months 
from the date of this Court’s deorefl 
to the plaintiffs to deposit the mortV 
gage money. , ; 

Sulaiman, J. —The learned advo¬ 
cate for the plaintiffs has strongly 
urged that the present case must be 
distinguished from the recent Privy 
Council case on the ground that the 
personal remedy to enforce the dqbt 
under the deed dated the 8th of Octo¬ 
ber 1904, in lieu of which the mortr 
gage deed in suit was executed had 
become time-barred. While conceding 
that a conveyance by the father in 
lieu of his own antecedent debts is 
fully binding on his sins, he con¬ 
tends that debt must be a legal and 
subsisting debt at the time when the 
conveyance is made. He has pointed 
out that out of all the reported cases 
in which the doctriue of an antece¬ 
dent debt has been affirmed there is 
not a single case in which a debt on 
which the personal remedy of the 
father had become barred by time was 
treated as good antecedent debt for 
upholding a conveyance in lieu of it. 

There is certainly this thing to be 
said in favour of this contention that 
all the previous cases which have 
been brought to our notice were either 
cases in which a simple money decree 
had been obtained against the father 
and in execution of it the property 
had been sold at auction, or cases 
where before the expiry of the six 
years and before his personal liability 
had become baired by time, joint pro¬ 
perty was transferred by tho father. 

Reliance has been placed on the 
following passage in the judgment 
m Lord Shaw in the case of Sahu 
Ram Chander v. Bhup Singh (5). Al¬ 
though the correct and general princi¬ 
ple be, that if the debt was not for the 
benefit of an estate then the mort¬ 
gagor should have no power either o 
mortgage or sale of that estate in 
order to meet such a debt, yet an ex¬ 
ception has been made to cover t e 


15) 


[1917] 39 All. 437-44 I. A. 126- 
21 C. W N. 698-1 Pat. L. W ‘ 
557-15 A. L. J. 437—19 Bom. 
L. R. 498-39 I. C. 280-26 C. L. 
J. 1—33 M.L.J. 14—(191 ^) M.W- 
N. 439-22 M. L. T. 22—6 L. W. 
213 IP. C.) 
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oase of mortgage or sale by the father 
in consideration of an antecedent 
debt- This being an exception from 
the general and sound principle, their 
Lordships are of opinion that the ex¬ 
ception should not be extended and 
should be very carefully guarded.” 

The contention is that there being 
no direct precedent for holding that 
the debt of the father on which the 
personal liability has become barred 
by time is such an antecedent debt as 
to support an alienation in lieu of it, 
the exception should not be ex¬ 
tended. 


It cannot be disputed that the stric 
Hindu law recognised no bar of limi 
tation On general principles there 
fore it would make no difference whe 
ther the remedy had become barret 
by the Statute of Limitation or not 
But the argument on behalf of th< 
plaintiffs is that though there may b« 
a religious obligation on the sons tr 
be bound by their father’s debt, whict 
is neither illegal nor immoral, never 
theless they are entitled to claim th( 
benefit of statutory enactments. If a 
debt has ceased to be a legal and en 
forcible debt against the father the 
liability of the sons to pay it, musl 
also be deemed to have ceased. Then 
cannot be much doubt that if a suil 
against the father were time-barrer 
the creditor would not be allowed tc 
pursue his remedy against the sons 
on the basis of the doctrine of then 
pious obligation to pay it. This was 
clearly laid down in the case ol 
Narsingh Misra r. Laji Misra (6' 

?° d ,i f 9 ,, prin ? iple has been consis¬ 
tently followed. Stanley C. J. in his 
leading judgment in the Full Bench 

° ase °j ^ andra Singh v. Mato 

Prasad (7) remarked “ A son admitted- 

deht of K^ e ^coesfully sue d for the 

Dinner fa * t - her on the bas i s of his 
fa?W'«A h !f tl0a t0 di soharge his 

be h not P u° Vided that the sui< 

5® barr , ed by imitation, and a 

P /- S0d ln BUoh a su it may be 

enforced m execution by the sale of 
ancestral property of the family." 

—(1901) A.W.N, 

(7) [19051 31 All.. 176—I I. o. 479- 

6 A. L. J. 263 (F. B,) 


On the other hand it must also be 
conceded that when a debt becomes 
time-barred the debt itself is not 
extinguished but the right to recover 
it becomes barred. 

There is nothing immoral or illegal 
in the debtor paying off such a time- 
barred debt. In fact under S. 25 sub¬ 
clause (c) of the Indian Contract Act 
a promise made in writing and signed 
by the person to be charged there¬ 
with to pay wholly or in part a debt, 
of ’which a creditor might have en¬ 
forced payment but for the law for 
the limitation of suits is not consi¬ 
dered void as being without consi¬ 
deration. If therefore a father pre¬ 
vious to the deed of transfer had 
given a promise in writing under¬ 
taking to pay his time-barred debt his 
personal liability would be revived 
and such liability could be enforced 
against his sons. 


The point pressed before us, how¬ 
ever, is that in the present case the 
father had not, in any such way, re¬ 
vived his -ersonal liability before the 
conveyance was executed, that is to 
say, there was no subsisting personal 
debt of the father which could have 
been legally enforced just before this 
deed of transfer, and independently 
of it. It is pertinently asked whe¬ 
ther a sale-deed by a father in lieu 
of some old debt, more than 12 years 
old, on which all remedies have be¬ 
come time-barred, would be consider¬ 
ed to be a conveyance in lieu of an 
antecedent debt so as to bind the 
sons. I am not prepared to say that 
such a conveyance would be a good 
conveyance. 


riggott, ,u tueoas, 
of Inder Singh v. Sarju Singh (8) laid 
down that a mortgage deed executed 
by a father of a joint Hindu family 

d«hi C wK- d K rat K i0 ?,° f an antecedenl 
debt whioh had become time-barred 

was not binding upon the sons. 1 

am inclined to agree with the view 

expressed therein. When a debt has 

become time-barred it has ceased t. 

be a legal debt, and, even though thi 

Hindu law does not recognise thi 

principle of limitation, I see m 

ground for holding that the sons oan 

not take advantage of the statute o 


( 8 ) [1911] 8 A L.J. 1099—11 1,0. 
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limitation which makes such a debt 
unenforceable. If such a debt had been 
tried to be enforced against the 
father or the sons, the suit could not 
possibly have been decreed on the 
basis of any pious obligation. Can 
■uch an unenforcible obligation be 
deemed to be an antecedent debt for 
validating a subsequent transfer ? 

The soundness of the decision in 
Inder Singh v. Sarju Singh (8) was 
somewhat doubted in the case of 
Harihar Bakhsh Singh v. Bharat Pra¬ 
sad (9), but the latter case was one 
in which previous to the transfer 
there had been a promise in writing 
by the father undertaking to pa/ his 
previous debt. On the same ground 
the case of Narayana Sami Chetti v. 
Sami Das Mudalt (10) is distinguish¬ 
able inasmuch as, thire too the father 
had executed a promissory note in 
lieu of a previous time-barred debt. 
The same can be said about the 
case of Ram Kishen v. Chedi Bai (11) 
The cases where an alienation by a 
Hindu widow in lieu of time-barred 
debts of her husband was supported, 
may be distinguished on the ground 
that thereby she had conferred a 
spiritual benefit on her deceased 
husband. 

I am therefore of opinion that if the 
previous debt of the father had be¬ 
come absolutely time-barred a con¬ 
veyance in lieu of it, cannot be held 
to be bidding on the sons. To hold 
so, wo . d be to extend the applicabi¬ 
lity of toe exception to an extent for 
which there is, up to now, no 
precedent. 

This, however does not dispose of 
the whole question. In the present 
case, the previous mortgage-debt had 
not become absolutely barred by 
time. The creditor’s remedy, if en¬ 
forceable, was to realise his debt as 
against the security All that had 
happened was, that owing to the 
lapse of six years a personal decree 
against the father in the event of 
the security proving insufficient, 
could not have been passed. 


(9) [1913] 16 O.C. 185—20 1.0. 590. 

(10) [1883] 6 Mad. 293. 

(11) 1922 All. 402—44 All. 628 — 

20 A.L.J. 577. 


The question to be considered there- 
fore is, whether the mortgage debt 
per se as distinct from a personal 
debt of the father oan be deemed to 
be an antecedent debt within the 
meaning of the exception. 

The rule laid down in Suraj Bansi 
Kunwar y. Sheo Prasad Singh (12) 
was that "where joint ancestral pro¬ 
perty had passed out of a joint family, 
either under a conveyance executed 
by a father in consideration of an 
antecedent debt, or in order to 
raise money to pay off an antecedent 
debt, or under a sale in execution of 
a decree for the father’s debt, his 
sons, by reason of their duty to pay 
their father’s debts cannot recover 
that property unless they show that 
the debts were contracted for im¬ 
moral purposes and that the purcha¬ 
sers had notice that they were so 
contracted Lord Hobhouse in Mt. 
Nanomi Babuasin v. Bfodun Mohun (13) 
remarked that the decisions have for 
some time, established the principle 
that the sons cannot set up their 
rights against their father's aliena¬ 
tion for an antecedent debt, or 
against his creditor’s remedies for 
their debts if not tainted with im¬ 
morality. On this important ques¬ 
tion of the liability of the joint 
estate, their Lordships think that 
there is now no conflict of authority. 
In none of these cases any expression 
like the expression "an antecedent 
unsecured debt” or the expression “an 
antecedent personal debt” was used. 
Stanley, C. J. intthe Full Bench case 
of Chandradeo Singh v. Mata Pra¬ 
sad (7) defined the expression ‘antece¬ 
dent debt’ as meaning a dobt which 
is not for the first time incurred at 
the time of a sale or mortgage, that 
is presently incurred, but a debt 
which existed prior to and indepen¬ 
dently of such sale or mortgage, 
though of course a bona fide debt not 
colourably incurred for the purpose 
of forming a basis for a subsequent 
mortgage or sale or other similar 
object. 

(12)[1880] 5 Gal. 148-6 LA. 81- 
4 C.L.R. 226-4 Sar. 1 (P.C.) 

(1*) [1886] 13 Cal. 21—13 I.A. 1 
4 Sar 682 (P.C.) 
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The case of Sahu Ram Chandra v. 
Bhup Singh (5) was odg where on the 
facts no antecedency arose. The 
debt had been incurred under the 
mortgage itself whioh was in suit and 
all other remedies excepting that of 
enforcing the security had gone. In 
view of a certain conflict of deoisions 
in the various Courts in India which 
was brought to their Lordships’ notice 
it was thought desirable to state the 
law comprehensively. According to 
the interpretation put on that case by 
the Allahabad High Court two main 
propositions could be deduced from 
it. (1) The debt in order to be an 
antecedent debt must not only hare 
been antecedently incurred, but in- 
curreri wholly apart from the owner¬ 
ship of toe joint estate or the secu¬ 
rity afforded or supposed to be availa¬ 
ble by such joint estate; that is to 
eay, that it must be a personal debt 
of the father and not a mortgage debt 
by him. And (2) while the father re- 
mains alive, the attempt to affect the 
sons’ and grandsons’ shares in the 
property in respect merely of their 
pious obligation to pay off their 
father s debt and not in respect of the 
debt having been principally incurred 
for the interest of the estate itself 
which they and their father jointly 
own, must fail, that is to say, there 
could be no pious obligation to pay 
•ff the father’s debt during the life¬ 
time of the father. It might be said 
that from the first proposition it logi¬ 
cally followed that the debt being a 
personal debt of the father must have 
been one incurred within six years of 
the transfer. 

A Full Bench of the Madras High 
Court m Arumugham Chetty v. Muthu 
Goundan (i4) came to the conclusion 
that the first proposition did not fol- 

7V Ram Sandra's case (5). 

A Full Bench of the Patna High 

Court m the case of Mathura Misra v. 

%£SZ (15) came to the — 

(U) [19 W] 42 Mad. 711-37 M.L.J. 

Kfe? S 665-52 LC. 525- 

96 9 (f!b^ ,W ' N * 409-26 M - L T - 
(15) fn &?* 407-6 P L J - 

IlllF.B 1 ) 0 * 132_(1921 > p -H.C.C. 


The case of Jogi Das v. Ganga 
Ram (16) was also a case in which 
there was no anteoedency in time 
between the debt and the conveyance. 

Great reliance has been placed by 
the learned Advocate for the appel¬ 
lants on the case of Chet Ram v. Ram 
Singh (17). In that case the father 
had execut d a mortgage in the year 
1904 for a period of ten years. With¬ 
in three years from its date he, in 
1907 sold his equity of redemption in 
the property to the mortgagees 
themselves. Tbeir Lordships set 
aside the sale deed and refustd to 
treat the previous mortgage debt as 
an antecedent debt so as to justify 
the second alienation. It is strongly 
contended on behalf of the plaintiffs 
appellants that this case was expressly 
referred to in counsel’s argument 
before their Lordships in a subse¬ 
quent case to be presently referred to 
and was not disapproved of. It is 
urged that this case is intelligible 
only on the assumption that in order 
to be a good antecedent debt there 
must be a personal liability of the 
father to pay it and it is suggested 
that the mortgage debt of 1904 was 
not treated as an antecedent debt 
because it was secured by a usufruc¬ 
tuary mortgage under which the 
mortgagee had no right to sue for 
money against the father. It is said 
that if every previous mortgage debt 
were to be treated to be an antecedent 
debt then the sale deed of the year 
1907 could not have been set aside at 
all. I have carefully considered the 
force of this argument and have come 
to the conclusion that Chet Ram’s case 
(17) was decided not on this supposed 
ground but on the principle laid down 
in Sahu Ram Chandra's case (5). At 
page 373, Lord Shaw repelled the 
argument that 'although by the rules 
of the Mitakshara law a mortgage is 
at its date an invalid deed in so far as 


(16*) [1917] 21 C.WN. 957-42 1,0. 

791—(1917) M.W.N. 739 (P.C.) 
(17) 1922 P.C. 247—44 All. 368— 
49 LA 228-16 M.L W. 89— 
1922 M.W.N. 455—3 Pat.L.T. 
363-43 M.L.J. 98—3* M.L.T. 
50—24 Bom.L.R. 1231—27 O.W. 

79 (P°cf ‘ ALI ' U4_37 °- L ' J - 
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purporting to encumber the joint 
family property, yet when it purports 
to become a consideration for a sale 
it then becomes a just and a legal 
consideration on the principle of 
antecedent debt, and that the family 
property could net be affected by such 
an invalid mortgage, but it could be 
sold next year or next day to the 
mortgagee for an antecedent debt, 
namely the mortgage debt itself'. The 
rule in Sa/iu Ram Chandra's case (5) 
insisting that the obligation must not 
on'y hare beer, antecedently incurred 
but incurred wholly apart from the 
ownership of the joint estate or the 
security afforded or supposed to be 
available by such joint estate, was 
re-affirmed. The case of Jogi Das v. 
Ganya Ram (16) was also quoted 
where Lord Haldane had interpreted 
the judgment in the case of Sahu Ram 
Chandra ▼. Bhup Singh (5) as one lay¬ 
ing down in effect that joint property 
could not be alien ited as against 
co-sharers by way of mortgage or 
otherwise, except for necessity, or 
for payment of an actual antecedent 
debt, quite distinct from the debt 
Incurred in the mortgage itself, and 
that in consequence the transaction 
in that case could not stand’, and it 
was added that 4 the very circum¬ 
stance of a pious obligation does not 
validate the mortgage’. The other 
rule laid down in Sahu Ram Chandra's 
case (5) namely, that there could be 
no pious obligation during the father's 
life-time was also relied upon and the 
appellant's argument was not acceded 
to as the doctrine was being invoked 
against grandsons in the life time of 
the sons. I am unable to find any 
passage in the judgmert in Chet Ram 
v. Ram Singh (17) which would support 
the contention that the previous mort¬ 
gage debt was not treattd as an 
antecedent debt because the usufruc¬ 
tuary mortgagee Lad no right to 
recover a money decree. 

The question what is an antecedent 
debt has been recently considered by a 
Full Board of the Privy Council in 
Raja Bahadur Raja Brij Narain Rai 
v. Mangla Prasad Rai (1) Their 
Lordships after referring to the pre¬ 
vious authorities have laid down 
certain propositions which they would 
wish to lay down as the result of those 


authorities. We are bound therefore 
to accept the most recect pronounce¬ 
ment as the final authority on the 
matter. [ concede that on the actual 
facts of that case the question which 
we have to consider in the present 
case did not directly arise, for, the 
previous mortgage deeds were all 
deeds within six years of the mort¬ 
gage deed in suit, and the personal 
remedy of the mortgagor had not 
become barred by time. Nevertheless, 
the five propositions laid down by 
their Lordships must be unreservedly 
accepted. In these five propositions 
I understand the basis of the liability 
of Hindu sons to be three-fold. That 
liability may either be based on the 
existence of a legal necessity or 
on the ground of the personal obliga¬ 
tion of the sons to pay their father’s 
debt or on the ground of the transfer 
being in lieu of an antecedent debt. 

I understand each of these to be a 
distinct and separate basis. It is true 
that, the Original foundation of the 
dootrine of an antecedent debt might 
have been the pious obligation of the 
Hindu sons to pay their father’s debt 
but by a long series of decisions it has 
been recognised as a distinct basis. 
Their Lordships define an antecedent 
debt as one which is antecedent in 
fact as well as in time, that is to say, 
that the debt must be truly indepen¬ 
dent and not part of the transaction 
impeached. Tneir Lordships also add, 
that the liability cannot be affected 
by the question whether the father, 
who contracted the debt or burdened 
the estate, is alive or dead. 

The learned Judges of this High 
Court had held that a mortgage per se 
could not be an antecedent debt for a 
mortgage is obviously a security 
whioh is not apart from the security 
of the estate over which it is consti¬ 
tuted- If, therefore, it could not be 
shown that an anterior mortgage had 
been incurred in respect of an antece¬ 
dent debt unconnected with the estate, 
then the anterior mortgage could not 
be held to be debt antecedent to the * 
subsequent mortgage and that subse¬ 
quent mortgage could not stand 
though its proceeds were entirely used 
to pay off the prior mortgage’. Their 
Lordships of the Privy Council 
thought that if proper attention were 
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paid to the word ‘incurred’ mentioned 
in the judgment in Sahu Ram Chan¬ 
dra's case (5), this High Court’s inter¬ 
pretation on it was not correct. Their 
Lordships clearly held that a debt 
does not cease to be an antecedent 
debt merely because it is secured on 
the family property. Referring to 
the observations in Sahu Ram Chan¬ 
dra’s case, that there could be no 
pious obligations on the sons during 
the life-time of the father their 
Lordships felt bound to say that they 
did not think that those observations 
oould be supported. A mortgage debt 
therefore can be an antecedent debt 
just as much as a simple money debt 
can be. Although in the particular 
case before their Lordships the per¬ 
sonal liability of the father had not 
become barred by time when the deed 
in suit was executed, yet their Lord¬ 
ships do not at all lay stress on that 
fact, or, make it the basis of their 
decision. That thi? is so is supported 
by the following consideration. Their 
Lordships at page 937 express their 
entire agreement with the view of 
the learned Chief Justice in the F«U 
Bench Madras case reported in 42 
Mad., 711. 

Now there can be no doubt that the 
Madras Full Bench case had not pro¬ 
ceeded on the basis of the personal 
liability of the father being still 
subsisting The Division Bench had 
referred two questions for the deci¬ 
sion of the Full Bench. “(1) whether 
an independent debt, not immoral or 
illegal, contracted by the father on 
the security of the joint estate antece¬ 
dent to the mortgage sued on, can be 
treated as an antecedent debt so as to 
support the oharge on the sons’ share 
also to the extent of the sum secured 
on the prior mortgage, and (2) in such 
a oase can the former debt be treated 
as an antecedent debt for the purpose 
referred to, if the personal liability 
ot the father under the earlier mort¬ 
gage is not barred on the date of the 
suit on the document ?” It is note¬ 
worthy that the learned Chief Tustice, 
whose views have been approved of 
by their Lordships of the Privy Ooun- 

^ffi^ S ^ 0red V 10 first Question in the 
and fcherefor « thought it 
3sar / J. 0 answer the seoond 
question at all. It i 8 manifest that 


the learned Chief Justice treated a 
mortgage debt as a good antecedent 
debt, independently of the question 
whether the personal liability of the 
father under the earlier mortgage had 
or had not become barred at the date 
of th3 mortgage deed in suit. These 
views having been app-oved of by 
their Lordships of the Privy Council 
we are bound to give e^eet to them. 

The conclusion to which I have 
come therefore is that although a 
debt, which has become absolutely 
barred by time and the liability to 
pay which has not been undertaken 
in a previous writing cannot be 
deemed to be a good antecedent debt 
so as to validate a convevanca by the 
father in lieu of it, yet. when the 
mortgage debt as such, has not become 
time-barred but only the personal 
remeiy against the father is barred 
it can still be a good anteceleit debt 
so as to justify an alienation in lieu 
of it I also therefore -lgree that the 
plaintiffs cannot avoid the mortgage. 

By the Court.—The appeal is dis¬ 
missed with costs including in this 
Court fees on the higher scaU. 

Appeal clismissel. 
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S. A. No. 837 of 1922, Deoided on 
8th April 1924, from a decree of the 
Offi uating District Judge of Agra, 
D/-7th April 1922. 

♦ ♦ Hindu Law —Joint family—Alienation 
by father for debt barred at date of alienation 
bind a sons • 

A right toreoeive the payment of a debt, 
as distinct from a right to enforce its pay¬ 
ment, subsists, even after the remedy by 
aotlon has become barred by time ; and if the 
debt exists and the debtor is willing to pay 
It by an alienation of the family property, suoh 
an alienation, if otherwise valid, can bind 
hi b sons and grandsons tp the same extent as 
if the said debt had been reoeived by the 
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debtor, and was sought to be recovered by 
the creditor by the attaohment and sale of 
the family estate 33 Mad. 308 ; 6 Mad. 293 ; 
43 All. 604 ; 1922 All. 402 Foil. 8 A. L. J. 1099 
35 All. 207,41 B 347 Diet. (V. 554, C. 3J 

B. N. Vyas and M. P. Asthana —for 
Appellants. 

A. Sanyal and P. L. Banerji— for 
Respondent. 

Walsh, Ag. C. J .—Tbe question 
referred to tbis Full Bench having 
been amended during the argument, 
is, as follows : “Whether a time- 
barred debt can constitute a valid 
antecedent debt as consideration for 
a sale deed given by a father of a 
joint Hindu family alienating joint 
ancestral family property ? 

I entertain no doubt that that ques¬ 
tion ought to be answered in tbe 
affirmative and I do not propose 
to add to the reasons given by my 
brothers. 

Piggott, J. — This question has 
been referred to a Full Bench by 
reason of a conflict in authority, 
understood to exist between the de¬ 
cision in Bam Kishan Rai v Ch n di 
Rai (1) and certain older decisions of 
this Court, more particularly Dalip 
Singh ▼. Kundan Lai (2). In this 
latter case the learned Judges quoted 
with approval and purported to fol¬ 
low an older decision of a Bench 
of this Court of which I was myself 
a member in the case of Indar Singh 
v. Suraj Singh (3). I apprehend that 
the result of the decision which we 
are today pronouncing will be to 
overrule this case, as also Dalip 
Singh's case (2) I therefore fee) it 
incumbent upon me to say a few 
words in explanation of my own 
position, otherwise I should have 
been content to leave this question 
to be decided on the authority of the 
Hindu Judges who are members of 
this Bench. As a matter of fact I 
should unhesitatingly have concurred 
with the learned Judges who decided 
Bam Kishan Rai's case (1). Under 
S. 25 of tne Indian Contract Act a 

(1) 1922 All. 402—44 All. 628— 

20 A. L. J. 577. 

(2) [1913] 35 All. 207—18 I. C. 726— 

11 A L. J. 244. 

(3) [1911] 8 A. L, J. 1099 — 11 

I. C. 737. 


Hindu father, like any other person* 
can enter into a valid contract by 
promising to pay a debt formerly 
incurred by himself, the payment of 
which can no longer be enforced by 
reason of the law governing the limi¬ 
tation of suits. If a Hindu father 
enters into a contract of this nature, 
he incurs a legal liability personal 
to himself, 'from the date of this new 
contract. The liability does not, as 
it seems to me. differ in principle 
from that which the father incurred 
when he contracted the debt original¬ 
ly. The sons,.therefore, can be made 
liable to a suit upon a promissory 
note or simple bond executed by 
their father the consideration for 
which was a previous debt which was 
statute barred when the said bond or 
promissory note was executed. It 
does not seem to me, however, that 
this principle of law suffices to deter¬ 
mine the question which this Court 
had to decide in Imlar Singh v. 
Sarju Singh (3). Suppose a Hin¬ 
du father, instead of giving a 
simple money bond in satisfaction of 
the statute barred debt, enters into a 
contract of mortgage which involve* 
an alienation of joint ancestral pro¬ 
perty belonging to himself and his 
sons. The real meaning of the de¬ 
cision in Imlar Singh v. Sarju Singh 

(3) is that in the opinion of the learn¬ 
ed Judges who decided that case, the 
antecedent debt of his own in satis¬ 
faction of which a Hindu father may 
make an alienation of joint ances¬ 
tral family property which his sons 
cannot question, except on the plea 
that such debt was contracted for 
immoral purposes must be an antece¬ 
dent liability which is still enforce¬ 
able against the father on the date 
on which the alienation of joint fami¬ 
ly property is effected. We were 
really applying the principle laid 
down by the majority of the Full 
Bench of this Court in Chandra Dco’s 
case and subsequently affirmed by 
their Lordships of the Privy Council, 
subject to this that we interpreted 
the words “antecedent debt” in that 
case as equivalent to “a subsisting 
liability, previously incurred”. On 
the date on which the Hindu father, 
in the case which we are suppos¬ 
ing, executed the contract of mort- 
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gage, he was under . no liability 
enforceable against him by law ; he 
created a liability enforceable against 
himself when he signed the contract 
of mortgage. That liability was 
treated as being on the same footing 
as the liability which the father 
might incur by raising a loan on the 
security of joint family property 
under the very contract of mortgage 
which he was signing. We held in 
effect, that 4 liability against the 
father which only came into exist¬ 
ence when he signed the contraot of 
mortgage, could not be treated as an 
antecedent liability validating an 
alienation of joint family property 
on the principle laid down in Chandra 
Deo’s case. I have now had an op 
portunity of considering the entire 
question in the light of the arguments 
which have been addressed to us and 
of the opinions expressed by the 
senior Hindu Judge who is a member 
of this Bench. Undoubtelly the 
pious duty of Hindu sons to discharge 
their father’s debts, not tainted with 
immorality, cannot be affected by the 
usual statute of limitation. Tn the 
case of Brij Marain v. Mangal Prasad 
(4) their Lordships of the Privy 
Council have summed up the law on 
this question of alienations of oo- 
parcenary . property by the manager 
of a joint undivided estate. They 
have expressly laid it down that if 
such manager is the father, he may 
by incurring debt, so long as it is 
not for an immoral purpose lay the 
estate open to be taken in execution 
proceedings upon a decree for pay- 
ment of that debt. It seems to me 
to follow that if the father, instead 
of waiting for a decree to be passed 
ana the estate to be taken in execu¬ 
tion himself sells a portion of 
that estate in order to satisfy a 
previous debt of his own, not incur¬ 
red tor immoral purposes the sons by 
reason of their duty can no more 


4 a* 50-46 A11 95 
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challenge a voluntary alienation of 
this sort than they could have done 
an auction-sale in execution of a 
simple money decree. In this view 
of the case it seems to me that the 
principle of the antecedent debt can 
no longer be rightly interpreted as it 
was done by us in the case reported 
Indar Singh v. Suraj Singh (3) as if 
the expression were equivalent to an 
existing liability antecedently incur¬ 
red. Stress must be laid on the fact 
that the debt was one incurred by the 
father prio? to and altogether in¬ 
dependently of the alienation of the 
joint family estate by which he pro¬ 
poses to satisfy it. I concur, there¬ 
fore, in the answer proposed to the 
question before us for decision. 

Kanhaiya Lai, J.—The question f^r 
consideration in this case is whether 
a time-barred debt can constitute a 
valid antecedent debt for the purpose 
of supporting an alienation, by the 
father of an ancestral or joint family 
property. 

Under the Hindu law it is well 
recognised that the father has a 
larger power of disposal over the 
ancestral and joint family property 
than an ordinary manager, the 
reason being that his sons and grand¬ 
sons are under a pious obligation to 
discharge his just and lawful debts 
which may have remained unpaid. 
Apart from the question of family 
necessity or common benefit, it is 
open to the father to pay such a debt 
by an alienation of the joint family 
property, though the debt may have 
become barred by limitation, because 
what can be revived by the father and 
may be recovered from him by the 
attachment and sale of the family 
property can also be recovered from 
his sons and grandsons, that is to say, 
from the joint family estate in their 
possession. 

In the view of the Hindu lawyers 
a debt due is not merely an obliga¬ 
tion but a sin, the consequences of 
whioh follow the debtor in the next 
life. Vrihaspati says, 

‘‘He whp ’ having received a sum lent or 

Like, does not repay it to the owner wiU 
be born hereafter in his creditor's house a 
■lave, a servant, a woman, or a quadruped." 

Narada similarly says, 



554 Allahabad GajadhaR v. JAGANNATH (Kanhaiya Lai, J.) 1924 


‘‘When a devotee or a man who maintained 
a lacrificial fire, dies without having dis¬ 
charged his debt, the whole merit of his 
devotions, or of his perpetual fire, belongs to 
his creditors." 

The duty of relieving a persoD from 
the evil consequences of his debts, 
remaining unpaid, therefore lies very 
heavily upon his sons and grandsons ; 
and the only limitations, which the 
law recognizes are, that the debts 
must not be illegal or immoral and 
that the obligation would only be 
enforceable against the family estate. 
Narada says that “Fathers desire 
offspring for their own sake, reflect¬ 
ing that this son will redeem them 
from every debt whatsoever due to 
superior and inferior beings”. In 
fact, the older the debt, the greater 
the responsibility on the descendants 
of the man, who leaves the debt 
unpaid. Vrihaspati accordingly lays 
down 

“The father’s debt must be first paid and 
next the debt contracted by the man himself, 
but the debt of the paternal grandfathor must 
even be paid before either of these.” 

To the same effect is a dictum of 
Katyayana who declares : — 

“fhe Judge shall compel a son to pay the 
debt of his father, provided he be involved in 
nodistress.be capable of property and liable 
to bear the burden, but in no other case 
shall he compel the son to pay his father’s 
debt." 

A further restriction has now been 
introduced by the law of limitation. 
A son is not liable for the payment 
of a debt cue by l.is father, if it was 
not legally recoverable from him, had 
be been alive But a time-barred debt 
may be revived by the father, and 
when so revived, it stands on the 
same footing as a debt enforceable 
against him in his life time. Under 
S. 25 of the Irdian Contract Act (IX 
of 1872), it is open to a person 
against whom a debt has become bac¬ 
red by time to make a promise in 
writing to pay that debt, and such a 
promise would form good conside-a- 
tion for a sale made to pay that 
debt. Under Ss. 60 and 6! of that 
Act, a creditor can lawfully appro¬ 
priate a payment not made for any 
specific purpose, towards a debt, bar¬ 
red by time. A contract in writing 
to pay'such ddbt may for certain pur¬ 
poses be treated as an independent 
contract ; but the liability, which it 


renews, is a liability, which existed 
from before, though for the time being 
it may have ceased to be enforceable. 
The Hindu Law did not recognize any 
rule of limitation for the recovery 
of debts. Every debt which was 
lawful wa< binding and recoverable 
from the debtor irrespective of the 
period which may have elapsed since 
the original liability was incurred, 
and no restriction on its recovery was 
recognised beyond this that at no 
time more than double the amount 
of th*> principal moi.ey could be 
claimed. 

A debt may become irrecoverable 
under the law, now in force,by reason 
of the lapse of the period of limita¬ 
tion, but the debt exists all the same, 
and if a person choose* to pay a 
time-barred debt in the manner per¬ 
mitted by S. 25 of the Indian Con¬ 
tract Act, the debt which he chooses 
to pay, remains the same debt though 
by reason of the contract, which he 
enters into, it assumes a new garV 
and gain? a fresh vitality. 

As pointed out in Subramania Aiyar 
v. Gopala Aiyar (5) a right to receive 
the payment of a debt, as distinct 
from a right to enforce its payment, 
suosists, even after the remedy by 
action has become barred by time ; 
and if the debt exists, and the debtor 
is willing to pay it, by an alienation 
of the family property, such an 
alienation, if otherwise valid, can 
bind his sons and grandsons to the 
same extent, as if the said debt had 
been revived by the debtor, and was 
sought to be recovered by the 
creditor by the attachment and sale 
of tho family estate. 

In Nar(iyan<j$ami Chetti v. Samidas 
Mutlali (6) it was held that liability 
of a Hindu son to pay the money 
due on a promissory note executed 
by his deceased father in considera¬ 
tion of his debt, which had been 
declared barred by limitation could 
validly be enfor -ed against the assets 
of the father. In SheorimPanie v 
Sheoratan Panda (7) it was pointed 


(5) [1910] 33 Mad. 308-20 M. 
633—7 I.C. 898—9 M. L. 


(6) [1883] 6 Mad. 293- 

(7) [1921] 43 All. 604—63 

19 A. L. J. 613. 


I.C. 


L. J. 
T. 321. 

279- 
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out that in the matter of the pious 
6bligation. the Hindu law made no 
difference between a time-barred debt 
and a debt which was not so b&r/ed ; 
and in Ram Kishen Rat v. Chedi Rai 
(1) it was similarly held that in¬ 
asmuch as the Hindu law did not 
recognise any rule as to the extinc¬ 
tion of claims by the efflux of time, 
the sons in a joint Hindu family were 
not exempt from the payment of 
bonds executed by their father merely 
because such bonds were given by 
way of a renewal of other bonds, 
which at the time of the execution 
of the former were barred by limita¬ 
tion. Thesarae princiole was recog¬ 
nized in Hari Har Baksh Singh v. 
Bharat Prasad (8) and Muttuswamy v. 
Subramanya (9). A promise to pay a 
barred-debt is in fact neither illegal 
nor immoral ; and a son cannot 
escape liability merely because the 
debt, which his father had agreed in 
writing to pay, was one, the pay- 
nitnt of which he could have legally 
avoided. 

Our attention has been drawn to 
two decisions in Indar Singh v. Sarju 
Singh (3) and Dalip Singh v. Kundan 
Lai (2). In the former case Knox J., 
who delivered the judgment of the 
Bench, after pointing out that he 

• bad tt?*' been referred to any text 
of Hindu Law, or any precedent, 
beanng upon the point, observed, 

_ rhe J® Isno doub t that the Hindu 
Law did not recognise the principle of 
limitation with reference tc debts • 
at thesarae time the fact remain^ 
that if the creditor had tried to sue 
for the debt at the time that the 
mortgage was entsred into, or if the 

father had executed a mortgage on 
° f a ® acknowledgment of 
suoh time barred debt, the debt could 
not have been recovered or the mort 

? nforced ^ our Courts.” It 
*0 understand the latter 

executed be ? aU8e if fche father had 
“ * mortgage on the basis of 
such a time-barred debt, or an ac- 

fo n reT!ie dg rf m I nt i, been m » de be - 
tima o had become barred by 

time, a su.t f„ r , he rBC0Tery 0 r f ' a t g 

(!) LC - 590. 

' SS I C. 69- 

uyi2) M.W.N. 453. 


debt either on the foot of that mort¬ 
gage or on the foot of that ac¬ 
knowledgment could have been 
easily maintainable. It may, how¬ 
ever. be assumed that the acknowledg¬ 
ment therein referred to, was an 
acknowledgment made or supposed 
to have been made after the debt had 
become barred by time ; but even if 
that was so, the debt, if revived by a 
mortgage in writing, would for the 
purpose of enforcing the pious obliga¬ 
tion be a good and valid debt, unless 
it was shown to have been taken for 
an illegal or immoral purpose. In 
the second case, the ground of dis¬ 
tinction between cases where legal 
necessity is proved and those where 
an antecedent debt is proved to have 
existed, does not appear to have been 
recognized. A debt taken for legal 
necessity, whether taken by a father 
or by any other manager is binding 
on all the members of the joint fami¬ 
ly, but an alienation made to pav an 
antecedent debt, not so taken by a 
manager, who is not the father, is 
not so binding. Th - rule which 
enforces an alienation made to pay 
an antecedent debt, not shown to 
have been taken for legal necessity 
or common benefit, nor shown to 
have beer, taken for an illegal or an 
immoral purpose, rests entirely on 
the theory of pious obligation ; and 
where such a pious obligation exists, 
an alienation made to pay such an 

antecedent debt by a father is held to 

be binding on his sons and grandsbns 

A reference has also been made 
to the decision in Naro Gopal v. 
Karaganda (10) but in that case a 
time barred debt was held sufficient 
to support an alienation by a father 
of his interest in the joint family 
property, and the question now at 
issue was not definitely considered. 

It is argued that a time-birred debt 
is not avyavaharik debt within the 
meaning of the text of Ushanas 
cited in the Mitakshara. But a debt 
revived by the father cannot be 
re S a J ded as an avyavaharik debt, or 
a debt not recognized by law or usage 
either under the old Hindu Law or 
under the law now in force. 


(10) [1917] 41 Bom. 347—39 1.0. 23— 
19 Bom. L. R. 69. 
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The case of an alienation effected 
by a Hindu widow to pay a debt 
due by her deceased hueband, if 
barred, by time, presents a useful 
analogy for the purpose of guiding 
the decision of this question. It is 
well settled that a Hindu widow is 
competent to transfer tbe property, 
whioh she has received from her 
husband to pay a debt due by him 
though it may have been barred by 
limitation, so as to bind the rever¬ 
sionary heirs of her husband Uiai 
Chunder v. Asvtosh Das (11) Chimnaji 
v. Dinker (12) Kondappa v. Subba (13) 
Bhagwatr. Nivratti ( 14) aDd Sheoram 
Pande v. Sheoratan Pande (?). The 
principle underlying that rule is that 
she is under a pious obligation in a 
reasonable measure to promote the 
spiritual benefit of her husband, 
whose estate she has inherited ; and 
one of the ways in which this benefit 
can be promoted is by getting him 
released from the penalty or sin of 
leaving his debts unpaid. A son is 
in a more independent position be 
cause he acquires a right in the family 
property by birth, but he too is under 
a pious obligation to save his father 
from a similar penalty and to pay 
the debts due by him if not illegal 
or tainted with vice. If a Hindu 
widow can validly alienate to pay 
time-barred debts, due by her husband, 
a Hindu father can similarly alienate 
property to pay the time-bp.rred 
debts due by him in order to release 
himself from the sin of having left 
them unpaid, sc as to bind his sons 
and grandsons. In Shtb Nath v. The 
Alliance Bank of Simla (15) it was 
accordingly held that under the Hindu 
law the payment of a debt due by 
the father, though time-barred was 
a pious duty, and such a debt was a 
good antecedent debt however old it 
might be. A debt, which was barred 
by time and has been revived, stands 
on the same footing as a debt which 
is not time barred ; and if it is 
enforceable against the father, it is 


(11) 

1894 

21 Cal. 190. 

(12)1 

1887 

11 Bom. 320. 

(13) 

1890 

13 Mad. 189. 

(14)1 

[1915] 39 Bora. 113—27 I.C. 356— 


16 Bom. L. R. 738. 
U5) 25 I. C. 480. 


also enforceable against his son’s, 
and grandsons, provided, it was not! 
taken for an illegal or immoral pur¬ 
pose. An alienation made to pay 
such a debt is, therefore, valid, and 
can bind the interests of the sons 
and grandsons of the person makind 
the alienation. The reply to the! 
question is therefore in the affir¬ 
mative. 

Daniels. J. — The answer to the 
question referred to us lies in a very 
brief compass. It is settled law that 
a father can alienate joint family 
property in lieu of his own antecedent 
debt when such debt was neither 
illegal nor immoral. Does a debt 
cease to be a debt because its reco¬ 
very is barred by the statute of 
limitation ? Clearly not. Limita¬ 
tion extinguished the remedy, but 
except in the case covered by S. 28 
of the Limitation Act, does not 
destory the right. S 28 applies only 
to suits for possession of property, ani 
has no application to the case of a 
debt. Hindu law, moreover, recognises 
no limitation for debts. Even under 
the Contract Act a time-barred debt 
is still recognised as a valid considera¬ 
tion for a contract. 

There is another way of looking 
at the matter which leads to the same 
result. The sons’ liability admittedly 
arose from the pious obligation which 
lies on them to pay their father's 
debt. Now a pious obligation is 
necessarily independent of modern 
statute of limitations. It may be 
legal to evade payment of a just 
debt by taking shelter under the law 
of limitation, but such a conduct is 
generally regarded as dishonest, and 
this is still more the case under the 
Hindu system of law under which the 
obligations of payment of debts is 
elevated into a religous duty. 

For these reasons I concur in 
answering the question in the affir¬ 
mative. 

Mukerji, J. -I also agree in an¬ 
swering the question put to us in 
the affirmative. 

I shall add just a few words. Ac¬ 
cording to the Mitakshara law as 
translated by Colebrook, Chapter 5, p. 
188, a son is asked to relinquish his 
own share in the property so that 
the debts of his father may be paid 
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off. This is really the foundation of 
the principle that a Hindu father 
m «y alienate the joint family pro¬ 
perty in order to pay off his own 
antecedent debts, although such debts 
may not have been incurred for the 
benefit of the family. A debt does 
not cease to be a debt by being 
barred by limitation. Even under 
Anglo-Indian law a barred debt 
forms a good consideration for a 
fresh contract. Under the Hindu 
law, which knew of no rule of limita¬ 
tion for the enforcement of a debt, 
the rule would apply with much more 

E rce. It therefore seems clear to 
a that a father can alienate family 
operty in order to pay off his 
itecedent debts, though such debts 
nnot be enforced in British Courts 
law on account of the rule of 
citation. 

By the Court.— 

The order of the Court is that the 
question be answered in the affir¬ 
mative and the appeal remitted to 
Mr. Justice Daniels and Mr. Justice 
Dalai for final disposal. 

Question answered in the affirmative . 
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Kanhaiya Lal, J. 

Pt. Auseri Lal— Plaintiff—Applicant. 

T. 

Mullhan and another —Defendants— 
Opposite Parties. 


Civ. Rev. Nos. 137 and 138 of 1923, 
Deoided on 24th January 1924, from 
the Order of Sm. C. J. Cawnpore, D/-lst 
August 1923. 


o Provincial Sm. C. C. Act, 8ch. II Art 8— 
c trazing cues. 


Suit for recovery of rent of a grazing at 

aii^mJv 'i nd ° r olaU8 ° 8 - 12 A - L - J 36, 
AU. 342 Diet. j P 557 * 0 


7^* P- Asthana —for Applicant. ‘ 

Mukhtar Ahmad— for Opposite Par 
ties. 


sub-let that land for grazing pur¬ 
poses to another person at a fixed 
rate peT cattle. The present suit was 
filed by him for the recovery of the 
rent payable by the latter. The suit 
was clearly one for the rent of the 
grazing area let to the defendant; 
and it was excluded from the cogni¬ 
zance of the Small Cause ('ourt by 
clause 8 of Schedule l of the Provin¬ 
cial Small Cause Courts Act (No. IX 
of 1887). It was not a suit for the 
recovery of the price of grass sold to 
be cut and the decision in B and N. W. 
Railway v. Bandhu Singh (1) does not 
therefore apply ; nor was it a suit for 
the recovery of the rent of land 
situated in a mahal and let for graz¬ 
ing purposes; and the decision in 
Manohar Lal v. Mt. Oauri (2) is equal¬ 
ly inapplicable. The defendant was 
entitled to use the land and the grass 
growing on it for grazing purposes 
during the period for whioh the lease 
was granted; and the order of the 
Court below, return in j the plaint 
cannot therefore be sustained. The 
present application, in revision is not 
directed solely against the erroneous 
order of the appellate Court, uphold¬ 
ing the order of the Munsif. It is 
also directed against the order of the 
Munsif returning the plaint for pre¬ 
sentation to the proper Court; and as 
pointed out in Chandu Mai v. Koka 
Mai (3) a refusal of a Court to exeroise 
the jurisdiction invested in it by law 
can legitimately form the subject of 
revision. The application is there¬ 
fore allowed and the orders passed by 
the Courts below arc set aside with a 
direction to the Court of first instance 
to restore the suit to its original 
number, and to proceed with its hear¬ 
ing in the manner provided by the law. 
The costs here and hitherto will abide 
the result. 


Application allowed. 


JkA A , v • M 1 % J.-The plaintiff 

obtained a lease of some grass land 

frnm at *fe d “ . C »wnpore cantonment 
from the oantolment committee. He 


(1) [1909 

31 All. 342. 

(2) [1914 

12 A. L. J. 360. 

(3) [1919 

43 All. 334. 
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Walsh and Ryves JJ. 

Gobind Ram— Applicant. 

v. 

King Emperor- Opposite Party. 

Cr <L? e *; N °* 387 of l923 > Decided 
on 28th November 1923, from an 

order of 2nd Addl. Sess. J. Cawnpore 
D/-21st May 1923. awnpore, 

Opium Act I of 1878 , S. 9-Smuggling opium 
m maize . ^ 

W here a person under a pretended name con¬ 
signed from Kotah, a native state into Cawo- 
pore in British India bags of maize contain¬ 
ing a considerable quantity of opium which 
was detected at Cawnpore and searched in his 
presence. 

Held', that the offence under S. 9 was com- 
mitted - [P. 559, C. 1.] 

S. N. Mukherji and S. AT. Chaiibc — 
for Applicant. 

Asst. Government Advocate — for 
the Crown. 

Walsh, J .—The facts found or ad¬ 
mitted in this case are that one Ram 
Charder, who is alleged to be a 
pseudonym for Gobind Ram appli¬ 
cant, despatched from Kotah Native 
State 111 bags maize containin g a large 
quantity of opium. The goods were 
addressed to the same, Ram Chander 
the consignee at Cawnpore, and ar¬ 
rived at Cawnpore in the train by 
which Gobind Ram and his servant 
travelled. He went to a dharamsala 
and being suspected of traffic in 
opium he was there arrested and 
searched and he was taken to the rail¬ 
way station where the truck contain¬ 
ing the bags of maize was, and in his 
presence the truck . was emptied and 
the maize examined and opium was 
discovered. In his possession was 
the railway receipt addressed by Ram 
Chan 'er in Kotah to Ram Chander 
in Cawnpore. There cannot be the 
slightest doubt that he is the Ram 
Chander indicated in the railway 
receipt. His possession of the rail¬ 
way receipt is almost conclusive on 
the subject, and no explanation has 
been tendered, except the absurd 
story that ic was planted on him. On 
these facts it is quite clear that lie 
was rightly convicted of importing. 


Emperor (Walsh, J.) ■ . • • 1924 

th f t ? uestion of meaning of 

first'nlaefi f lra . portin S’” wish, in the 
thll Jh fcodra ” r attention to thefact 
that the case of Huns hi Lai v. Emper. 

7 r Ch Sin * le Jud *? e judg- 

ment delivered by me, b a3 been en- 

txrely misunderstood by the author of 
the hea i-note in the Allahabad Law 
. ournal, and therefore apparently by 
the learned Judge who referred this 
case. The important pasjage in that 
judgment exactly fits this case — 

I say nothing to discourage the 
view that a person who exports from 
outside, the United Provinces, to a 
warehouse inside the United Provin- 
ces of which he is really the proprie¬ 
tor or temporary possessor even under 
a false name, is, in fact, committing 
an offence under the Act and importing 
into the United Provinces, although 
he is also the person who exported 
from outside. It is perfectly possible 
for me to send an article for myself 
from the High Court at Allahabad 
to my Chambers in London, and if I 
did so with a dutiable article without 
declaration, I should be guilty of im¬ 
porting into England.” That exactly 
fits in the case we have before us. I go 
on to point out in my judgment that 
the sentence under revision, which I 
quashed, was a contradiction in terms, 
and that you cannot import to a place, 
unless you are the person taking 
delivery inside the area. That is not 
intended, and never could have oeen 
properly understood as being intended 
as a comprehensive definition of “ to 
import. ’ It is merely a definition of 
a part of the act of importing indi¬ 
cating that it must be a person who 
was intending to take delivery, or had 
the right to take delivery, or desired 
to take deli very inside the area. To 
say, as the heid note says in the re¬ 
port, that “ to import goods to a place 
means taking delivery of 'them'at 
the place,” is absurd and inconsistent 
with the whole tenor of my judgment 
and with the actual language which I 
used. Mr. Justice Sulairaan appears 
to have thought the same thing, 
because he points out that in this 
particular case the applicant in re¬ 
vision had not taken delivery, and he 
therefore thought that a debateable 


(I) 1922 All. 21. 
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point of law arose, and he refer 
red it to two Judges. But as a matter 
of fact taking delivery is merely 
the final step and by no means the 
test and was never intended by me, 
nor was it said by me to be the test 
of importation. We think therefore 
that in any event no point of law 
arises, and that the ambiguity sug¬ 
gested by Mr. Justice Sulaiman is 
entirely due to an irrelevant and fool¬ 
ish head note. 

* * • 

A previous application in revision 
has already been made by the appli¬ 
cant in this case. The judgment of 
the Chief Justice who allowed that 
application, which related to an order 
of confiscation of the notes found in 
bis possessien, shows that the previ¬ 
ous application for restoration of his 
notes was decided upon the basis that 
he was -the owner of the opium, but 
that the money in his possession was 
the purchase price of the sub-sale. 
As a matter of general discretion, in 
our view, if a man makes an applica¬ 
tion to this Court in revision with full 
knowledge of the facts and delibera¬ 
tely keeps lack one point, he will not 
be heard to make a second. It may 
be, that the iaw gives him technical 
right to apply, but granting the ap¬ 
plication is a matter of discretion. If 
by some bona fide mistake, for which 
he is not responsible, or by the bona 
fide mistake of some agent, if he hap¬ 
pens to be in prison at the time, a 
real point is omitted, that may be an 
exception, but under ordinary circum¬ 
stances this Court would reject an 
application on a second point. The 
application is dismissed. 

Application dismissed. 
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Mears, c. j. and Piggott, J. 

Biskambhar Nath— Applicant. 

Y 

iifcj. Ubaidullah and others— Oppo¬ 
site Parties. 

Gou °°j 1 A PP* No. 25 of 1923, 
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of*aw* V ^ Substantia 1 , question 


interest only justi6es-grant of leave. 12 All 387 
and 38 All 570 foil. IP 560, C 1] 

N. P. Asthana —for Applicant. 

Tej Bahadur Sapru —for Opposite 

Party. 

Judgment.—This is an application 
for leave to appeal to His Majesty in 
Council in a second appeal. It 
appears that on the 25th of June 1886 
Durga Prasad and others executed a 
document by which they transferred 
certain property to Qudratullah Khan. 
The question that has arisen is whe¬ 
ther on the terms of the document the 
transaction that was entered into, was 
an out and out sale with liberty to 
re-acquire the property on a given 
date, or whether it was a mortgage. 
For the purposes of this application 
we are treating the subject matter of 
the suit as being of the value of 
Rs. 10,000 and upwards but it is 
to be noticed that Sir Tej Bahadur 
Sapru, who appears for the respon¬ 
dents, is not able to accept the 
figures contained in the affidavit 
which has been put before the Court 
to-day by the applicants; and we 
express, and need express on this 
o’.casion no opinion as to the real 
value either of the suit or of the 
appeal. The High Court iu second 
appeal affirmed the decision of the 
lower appellate Court, who had rever¬ 
sed the Munsif. The Munsif, decreed 
the suit believing that the Rs. 3,600 
which was the consideration for the 
deed, together with a small amount 
of interest namely Rs. 196, should be 
the proper amount on payment of 
which redemption should be decreed. 
The lower appellate Court on its 
construction of the document said 
that the document was not in any 
sense a mortgage, that redemption 
could not be had on the terms as 
decreed by the Munsif, but that the 
real transaction between the parties 
was an out and out sale coupled with 
a bargain for reconveyance, on the 
performance of certain conditions. 

In second appeal the matter was 
carefully gone into, by two learned 
Judges of this High Court, and they 
on a review of the authorities, and 
specially of Bhagwar . Sahai v. Bhag- 
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19an Din (1) and Jhanda Singh v. 
Wahid Uddin (2) confirmed the deci¬ 
sion of the lower appellate Court. In 
those two cases their Lordships of the 
Privy Council gave to the Courts in 
this country clear guidance as to the 
interpretation of iocuments of this 
qhqracter, some of which are from 
time to time decreed to he out and 
out sales, and others decreed to be 
mortgages. Sir Tej Bahadur Sapru 
has argued that there is no substan¬ 
tial question of law, because the 
broad general principles have already 
been subjected to such discussion and 
analysis that there is no difficulty in 
ascertaining what are the principles. 
The difficulty arises in their applies 
tion, and he contented that difficulty 
of application is not a matter which 
can come under the words “substantial 
question of law". 

We have invited Mr. Narain Prasad 
to explain to us how and in what 
manner he would himself draft any 
document which he desired to be con¬ 
clusively regarded a9 an out and out 
sale, and to take away from the docu¬ 
ment under consideration, or to add 
to the document uider consideration, 
any terms which would make'it more 
clear on the assumption of its being 
an out and out sale. We did this with 
a view to getting from him, something 
from which it couM be argued that 
from the very terms of the document 
a substantial question of law arose. 
He felt himself unable to make any 
detailed criticism of the document 
from the stand point of its not being 
an out arid out sale. We are of 
opinion that having regard to the 
state of the authorities, and again we 
specially refer to 12 All., 387 and 38 
All., 570, this case cannot be said to 
be one, involving a substantial ques¬ 
tion of law ; and, in accordance with 
|the practice of the Privy Council, 
where special leave is asked- to that 
we should add a substantial question 
of law of general interest. This case 
certainly possesses no general inter¬ 
est Its right decision depends on the 
proper construction of the particular 
words and clauses to be found in a 
particular document. Mr. Narain 
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Prasad ha9 relied upon a case which 
is reported in 14 I. C., 269 and it is 
interesting to refer to that because 
it happens to be the case which 
ultimately went to the Privy Council 
and now figures in 38 All., 570. * 

The application before-'-this Court 
was of exactly the nature which Mr. 
Narain Prasad has made to-day. It 
so happened that when the appeal 
came bbfore two Judges of this Bench 
there was a difference of opinion as 
to what should be said to be the true 
construction of the documents. One 
of the learned Judges was in favour 
of decreeing the suit on the basis of 
the documents amounting to a sale, 
the other believed the documents to 
be a mortgage. Thereupon, a third 
Judge was brought in, and the Full 
Bench decided that the deeds in ques¬ 
tion evidenced an out-and-out sale. 
Now, the very facts of the division of 
opinion and the necessity to consti¬ 
tute a Full Bench, point to the subs¬ 
tantiality of the question involved. 
There was a further reason why leave 
to appeal to His Majesty in Council 
was granted, namely, that at this 
very time in 1912, a very large num¬ 
ber of cases of this character wore 
believed to be on their way to this 
Court owing to certain legislation 
that had recently been enacted. This 
Court, welcoming a decision on the 
point, thought it proper to issue a 
certificate. The decision now appears, 
as we have said, in 38 All.^oVflb and 
is tie case of Jhanda SingaWlHVahid- 
uldin, to which we have referred. We 
are of opinion that Mr. Narain Prasad 
has failed to make out in this parti¬ 
cular case that there is a substantial 
question of law of general interest 
involved. The application is there¬ 
fore rejected with costs and fees on 
the higher scale. 

Application rejected. 


(1) 1890 12 All., 387 P. C. 

(2) 1916 38 All., 570 (P. C.) 
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MEABS, C. J. AND PIGGOTT, J. 


Adya Saran Singh —Applicant, 

T. 

Jagonnath— Opposite Party. 

Mis. Application No. 417 of 1923, 
Decided on 18th January 1924. 

Qovern wnt o/ India Art, 3. 107 — Error of 
law or fact is not revisable under S. 107 . 

The power of superintendence vested in 
High Court and embodied in S. 107 of the 
Government o f India Act, was not intended 
to authorise the Court, in th° ererc:6e of 
the authority so given, to interfere with and 
■et right the orders of a subordinate Court 
en the ground that such order proceeded 
on an error of law or an error of (ac*. 
9 All. 104, Foil. |P. 563, C. 1| 

P. L. Baiterji and U. S. Bajpai— for 
Applicant. 

N. P. Asthana —for Opposite Party. 


Piggott, J.—This is an application 
of a somewhat unusual character It 
is perhaps advisable that wo should 
explain precisely the circumstances 
under which it comes to be presented. 
The suit out of which it arose was 
one filed in ihe Court of an Assistant 
Collector. The plaintiff in that suit, 
alleging himself to be the proprietor 
of certain land in the possession of 
the defendant as a rent free grantee, 
claimed to resume that said grant 
under the provisions of S. 154 of the 
Local Tenancy Act (II of 1901) The 
trial'Court fixed a large number of 
issues and decided all of them. In 
substance, it came to the conclusion 
that the plaintiff was entitled to the 
relief claimed and it decreed that 
relief accordingly. There was an 
appeal by the defendant to the Court 
of the District Judge and it is not 
denied that under the circumstances 
an appeal lay to that Court. The 
District Judge came to the conclusion 
tnat the land in possession of the 
defendant was not liable to resump- 
tion under 8. 154, aforesaid. By reason 

Lr >£ TO n 181008 of S * 163 of the same 
Act, the Court, hearing a suit for the 

53 KXS® 0f * rent-free grant and 
3 he grant not Hable to re- 

8 a 0Unda other than those 
‘ n * Hi of the Act, is 

tw , pro ,°? ed to determine whe¬ 
ther that land is liable -to assessment 
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of rent, or whether the holder thereof 
is liable to pay the revenue assessed 
thereon. The District Judge proceed¬ 
ed to deal with this matter himself. 
He found on the evidence that this 
land had been held rent-free for fifty 
years and by two successors to the 
original grantee, and on this finding 
held, that the defendant must be deem¬ 
ed to hold the land in proprietary 
right This made it necessary that 
the revenue payable by the defendant 
should be determined. There were no 
materials on the record upon which 
this could be done. The District Judge 
therefore passed an order in which 
he stated that the appeal was allow¬ 
ed with costs, but that the record 
must go back to tie Assistant Collec¬ 
tor in order that the revenue pay ible 
by the defendant might be determined. 
Tho order is not happily worded It 
does not embody the important find¬ 
ing that the defendant is declared to 
be the proprietor of the land. More¬ 
over, it does not refer to any provision 
of the the law, on the strength of 
which the case is remanded to the 
Court of first instance for further 
proceedings. The defendant assumed 
that the order of the appellate Court 
at that stage must be treated as an 
order of remand under Order 41, rule 
23, of the Code of Civil Procedure 
and he was advised that no appeal 
from such an order would lie to this 
Court. There is a decision to that 
elfect in the case of Anand Oir v. 
Sri ni was (1). When the Assistant Col¬ 
lector had carried out the direction 
given him, the plaintiff presented to 
the Court of the District Judge an 
appoal against the final decree in the 
suit. The District Judge held that no 
appeal lay to him and passed an order 
returning the appeal for presentation 
to tho proper Court, meaning thereby 
no doubt, the Court of the Commis¬ 
sioner of the Division. Against this 
order no appeal lay and even an 
application in revision would not 
nave been entertained by this Court 
in the existing state of the authori¬ 
ties. We feel hound to remark that 
it is .a matter deserving the attention 
of the legislature whether some dofi- 

(1) [1918J 40 All. 652-47 I. U. 1008— 
16 A.L.J. 711. 
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nite procedure ought not to be provid¬ 
ed, by which the question as to whe¬ 
ther an appeal in a particular instance 
lies to the District Judge or to the 
Revenue Courts, might be brought 
before this Court for adjudication- 
The application before us now. how¬ 
ever, has nothing to do with this 
order of the District Judge, re f using 
to entertain the plaintiff’s appeal 
against the final decree of the Assis¬ 
tant Collector. Our jurisdiction is 
being invoked under S. 107 of the 
Government of India Act in respect 
of the order by which the learned 
District Judge, after having adjudi¬ 
cated the defendant in the suit to be 
the proprietor of the land in question, 
remanded the case to the Court of first 
instance to have the amount of the 
revenue payable by him determined. 
In argument be) ore us this order has 
been treattd as an order of remand 
under Order 41 rule 23 of the Code of 
Civil Procedure. Looking at the order 
in this way, it has been contended 
that it is not a proper order because 
the trial Court had disposed of every 
single issue fixed in the suit, ar.d the 
necessity for a further proceeding in 
that Court had arisen under the 
provisions of the Tenancy Act by 
reason of the District Judge's finding 
that the defendant was entitled to be 
declared the proprietor of the land in 
suit. It has further been suggested 
that, under the circumstances, the 
District Judge would have been better 
advised tu remit an issue to the trial 
Court under Order 41 rule 25 cf Civil 
Procedure Code calling for a finding as 
to the amount of the revenue payable. 
Certainly, if this had been done, the 
District Judge would then have 
been in a position to pass a 
decree in appeal determining every 
question which had arisen on the 
pleadings, or which required to be 
determined under the provisions of 
the law, and against such decree a 
second appeal would have lain to this 
Court. Lookin ' into this matter in 
the course of the arguments addressed 
to us to day, we find some reason to 
doubt whether the District Judge’s 
order is really one under the provi¬ 
sions of Order 41 rule 23 of the Civil 
Procedure Code. If it is not, it 
would have to be described as a decree 
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in the suit, and in that case, it would 
seem that an appeal might have been 
presented to this Court- We appre¬ 
ciate the difficulty in which the plain¬ 
tiff was placed. The ruling of this 
Court to which we have already refer¬ 
red was passed in a suit very similar 
to the one now before us, and only 
distinguishable from it, by reason of 
the fact that it was a suit instituted 
by the holder of the rent-free grant 
for a declaration that he had become 
by operation of law, proprietor of the 
same. The difierence between the 
two cases, therefore, is that in the 
case referred to as a ruling, the whole 
of the proceedings had throughout 
been under S. 158 of the Tenancy Act, 
whereas we are dealing here with a 
proceeding initiated under S. 154 of 
the same Act and it only required to 
be supplemented by a further procee¬ 
ding under S. If8 because of the deci¬ 
sion arrived at by the appellate Court 
and the provisions of S. 153 of the 
Act. We are not in a position, as the 
matter now stands before us, to pro¬ 
nounce a final opinion as to whether 
a distinction could be drawn in prin¬ 
ciple belween the present case and 
that of A mind Gir v. Sriniwas (1) 
already referred to; f till less can we 
undertake to reconsider that case or to 
pronounce an opinion as to whether 
it was rightly decided. Obviously if 
upon a correct view of the order 
drawn up by the Court of the Disttiot 
Judge on the judgment delivered by 
him when he heard and determined 
the appeal filed by the defendant did 
amount to a decree, then there is no 
foundation for the application now 
before us. It would be on the 
face of it absurd for this Court, 
to issue a direction to the District 
Judge to draw up a decree on the 
basis of a certain judgment, if as a 
matter of fact and of law such a 
decree bad already been prepared. 
We must therefore deal with the 
application befoie us on the assump¬ 
tion that the order which it is desired 
to call in question is not a decree, 
but is an order of remand, whether 
such remand be assumed to be based 
upon the provisions of rule 23, Order 
41, of the Civil Procedure Code, or on* 
some inherent power of remand ® x | r * 
cisable by the appellate Court mde- 
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pendently of tbat rule. Looking at 
the matter from this point of view, it 
deems to us that we are really beine 
asked to hold that the District Judge 
made an improper exercise of his 
discretion in posing that order of 
remand, instead of either remitting 
an issue under Order 41 rule 25 of 
the Civil Procedure Code, or dTawinc 
up his decision on the appeal in such 
a form as to put it beyond doubt that 
the said decision was a decree and 
not an order of remand. Now. in 
the case of Muhammad Sulaiman Khan 
v. Fatima (2) it was held as long 
ago as the year 1886 that the power of 
superintendence vested in this Court, 
which is now embodied in S. 107 of 
the Government of India Act, was not 
intended to authorise this Court, in the 
exercise of the authority so given, to 
interfere with and set right the orders 
of a subordinate Court, on the ground 
that such order has proceeded on an 
error of law or an error of fact. We 
approve of the principle laid down 
in this decision and we propose to 
follow it. It is in our opinion fatal 
to this present application. We dis¬ 
miss it accordingly with costs. 

Application dismissed. 
(2) [1887] 9 All. 104. 
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Daniels, J. 
Kashmiri Lal —Applicant. 


v. 

Mt. Kishen Dei —Opposite Party. 

Civ. Rev. Nos. 4, 5, 6, 12 and 13 of 
1924, Decided on 16th April 1924, 
from an order of the District Judge of 
Moradabad. 


.. $ General Clauset Act , (/ of 1897) S. 6 (, 
Enactment meaning of—Construction. 

The word enaotment in 8. 6 < 0 ) includes 
only an entire law but any seotion or provii 
0f * Uw - IP. 564, C 

Jnlr,a T J’ ri T l ?' C ' S - 106 - Banctio ; 

TeJustd under ° ld *<* - Sana 
given under new Act on appeal is valid. 

Tin 



mencod . 

«o Mnotlon prosecution was pa 
under the o d Code hut during the pendenc 


Held : that inasmuch &■ the aocused bad 
incurred the liability to hare his pros# 
cutioo 8anctionedla»d the c raplairant on the 
dismissal of his application by the,Subordinate 
Judge had acquired a right to apply lor fane 
tion to the appellate Court,S. 6 (e) of the 
Qeoeral Clauses Act app'ied to the case and 
the repe i! of the old 8. 195 did not affect the 
investigation. [P. 563. C. 31 

(c) Criminal P. C., S. 195 — Passages und<r 
complaint not g.ve i in the order but given in 
application for sanction are sufficin'. 

Where tbe pa r ticulac passages in respect of 
which sanction wai sought under S. 195 were 
set out in the spoliation for sanction but, not 
in the order of the Court. 

Held : that the order of sanction must be 
deemed to have been passed wi-.h respect to 
the stafeme r ts cont i ed in the app ication for 
sanction and was valid. [P. 564, C. 11 

Qulzart Lal —for Applicant. 

Kashi Narayan Malviya —for the 
Crown. 

Judgment.—These are five anpli* 
cations for revision, of an order of the 
learned District Judge of Moradabad 
giving sanction for the prosecution of 
the applicants under S. 195, Criminal 
Procedure Cods, the sanction having 
been refused by the Subordinate 
Judge. The main ground in revision 
is that the District Judge had no juris¬ 
diction to grant the sanction inas¬ 
much as, the amended Code of Crimi¬ 
nal Procedure had come into force on 
the date when it was given. The evi¬ 
dence alleged to be false had been 
given and the proceedings under S. 
195 had been commenced long before 
the amended Code came into force. 
The Subordinate Judge’s .order was 
also passed under the old Code and 
the application to the appellate Court 
was pending, when the new Code 
came into force. The case is there¬ 
fore governed by S. (6) (e) of the 
General Clauses Act. The applicants 
had incurred a liability to have their 
prosecution for false evidenoe sanc¬ 
tioned and the complainant, on his 
application being dismissed by the 
Subordinate Judge, acquired a right to 
apply to the appellate Gourt under S. 
195 of the unamended Code for the 
grant of the sanction which the lower 
Court had refused. Under these cir¬ 
cumstances the repeal of S. 195 as it 
then stood could not affect any pend¬ 
ing investigation in respect of the 
right whioh had aoorued to the oom_ 
plain ant or the liability whioh had 
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been incurred by the applicants. It 
has indeed been suggested that S. 6 
may not be applicable because the 
Code of 1898 has not been repealed but 
merely amended The effect of the 
amendment has, however, been to re¬ 
peal Ss. 195 as 476 and they previ¬ 
ously stood and to substitute new 
sections in th;ir place. Th*' word 
‘‘enactment" as defined in the Gene¬ 
ral Clauses Act includes not only a:i 
entire law but any section or provi¬ 
sion of a lav. There has t l erefore 
been a repeal of Ss. 195 and 476 as 
they previously stood. ' 

It has further been objected that 
the learned District Judge does not 
find that a prima facie ca<e his been 
made out »nd that hi- order does not 
show with sufficient clearness the 
statement in respect of which ihe 
prosecution has been sanctioned. On 
the first point there can bo no doubt. 
The evidence which these witnesses 
gave was found by the Civil Court to 
be entirely alse. As regards the 
second point although the particular 
passages are not se: out in the Dis¬ 
trict Judge’s judgment they were set 
out in the applicatio : fo*- sanction 
and the order of sanction must be 
deemed to have been passed with res¬ 
pect to the statements alleged in the 
application. I find no ground for in¬ 
terfering in revision and I di-miss the 
applications with co.-ts. 

Application dismissed. 
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Da L al, J• 

Palait Rai and others— Appellants. 

v. 

King Emperor —Opposite Party. 

Cr. A. No. 26 of 1924, Decided on 
8 th April 1924, against the order of 
the Sessions Judge of Azamgarh. 

Criminal P. C„ S. 330—Expression of 
ignorance by accused prior to tender shows 
non-acc- ptance of pardon. 

A pardon is likely to be accepted when the 
person to whom it is tendored does volunteer 
to make smie statement with reference to the 
crime. Where he expressed complete igno¬ 
rance and stated that he was indifferert 
whether a oardon was granted to him or not. 

Held, he did not accept the tender of pardon. 

(P. 561, O. 2] 

M. U. S. Jung —for Appellant. 

The Government Pleader — for the 
Prown. 


Kino Emperor (Dalai, J.) 1924- 

Judgment — Eight persons have 
appealed from their conviction under 
S. 395 of the Indian Penal Cod" of 
committing a dacoity. The learned 
Sessions Judge concurring with the 
unanimous opinion of all the four 
assessors, hedd the appellant? to be 
guilty. Dacoity was committed in a 
market and all the appellants were 
known to the shoDkeepers. Their 
names were promptly mentioned in 
the first report. There is nothing 
that can be urged in favour of the 
appellants 

A point of law was raised as regards 
one appellant Palati Rai. He was 
produced before a Magistrate to have 
bis statement recorded as a confes¬ 
sion on tender of a pardon. The 
Magistrate tendere 1 pardon to him 
but tbe proceedings indicate that the 
pardon was not accepted by him. The 
learned Counsel here argued that the 
case of Palati Rai came within the 
provisions of S 339 of the Code of 
Criminal Procedure and therefore 
Palati Rai could not be tried without 
a certificate from tbe Public Pro¬ 
secutor and in all events could not 
be jointly tried with the other ac¬ 
cused. I have examined the record 
and am satisfied that the observations 
of the learned Judge are correct 

A tender of pardon was made to 
Palati Rai but when the Magistrate 
started recording his statement Palati 
Rai declared that he knew nothing. 
Here there was no acceptance of 
pardon. A p lrdon would be accepted 
when the person to whom it is tendor¬ 
ed does volunteer to make some 
statement with reference to the! 
crime. In this case Palati Rai ex¬ 
pressed complete igr orance and stated 
that he was indifferent whether a 
pardon was granted to him or not. I 
agree with the lower Court that Palati 
Rai did not accept the tender of 
pardon. 

Under the circumstances the pro¬ 
visions of 8 339 do not apply to his 
case. The; appeals of all the appel¬ 
lants are dismissed. 

Appeal rejected. 
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Walsh, Kanhaiya L*l and 
RYVE8, JJ. 

In Thr Matter of W. S. D'/tf, Vakil. 

Mis Case No. 79 of 1924, Decided 
on 11th April 1924. 

* Legal Practitioner-Misconduct—In affi¬ 
davit in support of appeal or revision petiti >ner 
must take scrupulous care not to conceal or 
distort facts—"harge of impr> priety or inatten¬ 
tion against Judge is not to be lightly ma ie. ^ 

■ A legal pracfcit : oner who choeges to file an 
affidavit in support of a petition o’ appeal 
or revision must swear to the facts as th*y 
occur and take soruplous ca*e Dot to conce«tl 
or dittort them or confound them with his owa 
impression * h\s\ ly formed at the time. From 
the slip of not>9 found at achei to the record 
of the appeal or the refusal of the Judge to wait 
for the records before proceeding with the hear 
ing or from his own failure t) make an impres¬ 
sion on the Judge the ppetitioner has no right 
to assume that the Court had made up its mind 
cr pre-judged the case. 

The members of the legal profoss : on arc . es- 
pousible for the fair and honest conduct of a 
case aid they cannot be sllnvco t > make per¬ 
sonal attacks or reck'ess and unfounded 
charges of irapopriety cr inattention a*ainat a 
tribunal wheu the r*al ground is thil the 
advocate concerned ha9 filled to in ke an 
impression by his arguments oa the Court con¬ 
cerned and lost hie case in spite of every 
eflort. [P. 666. C. I & 2) 

Tho Vakil —In person. 

L. M. Barterji —for the Crowu. 

Kanhaiya Lai, J.—In th.s case a 
notice was issued to Mr Day, a vakil 
practising in Agra, to show cause 
why he should not be dealt with under 
paragraph 8, of the Letters Patent 
with regard to certain statements 
made by him in paragraphs 4,12 and 
16 of an affidavit filed in this Court in 
Criminal Revision No. 489 of 1923. 

The affidavit was filed in support of 
a petition for revision of an order 
passed by the Sessions Judge of Agra 
in a criminal appeal in whi h Mr. Day 
had appeared for the appellants. That 
a EP eal . was unsuccessful. In his 
affidavit Mr. Day stated that Sessions 
Judge had pre-judged the appeal, that 
he aid not wait for the records to 

~®V nd fc ^ at was s0 ^pressed 

with the opinion which he had already 
formed in the absence of the record 
that he did not appreciate the argu¬ 
ments addressed to him and was some 

Sf s T™ ent -i Ve - In reply to this 
affidavit Mr. Bennett, the Sessions 
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Fudge, stated that he might have put 
some notes taken from the copy of 
the judgment produced in the appeal, 
but the making of the notes did not 
mean that he had pre-judged the case. 
He further stated that though the 
record of the case and other records 
had not arrived when the hearing was 
started, Mr. Day was allowed to pro¬ 
ceed with his address as he stated 
that he had complete copies of the 
evidence typed out and of other 
papers, that a telephonic messag- was 
sent to get the records wanted by 
Mr. Day and they arrived while the 
argument was going on. that the hear¬ 
ing of the appeal took about 3 hours 
and that Mr. Day was wrong in say¬ 
ing that he was at any time inatten¬ 
tive. He also controverted certain 
other statements made by Mr. Day 
which are not miterial to the present 
proceeding. 

Mr. Day he\s bee n examined by this 
Court, in answer to the charge. He 
explains that from a note appended 
to the petition of appeal in the hand 
waiting of the Sessions Judge, ho for¬ 
med an impression that the Sessions 
Judge had already formed his opinion 
adverse to the appellants, that his 
impression was confirmed by the 
Ju ge not waiting for the records, and 
that ho did not question the honesty 
of the Judge, but only meant to say 
that the Judge would have come to a 
different conclusion, had he done 
what S. 423 of the Code of Criminal 
Proced ire required him to do. He 
admits that the Judge allowed him 
to say what he had to say and 
that the records sent for had arrived 
before his argument was con- 
cludsd, but he explains that from the 
attitude taken up by the Judge and 
from his remark that he was unable 
to see his points, ho honestly felt that 
the Judge was sometimes inattentive 
and unable to appreciate his argu¬ 
ment. 

It is clear that Mr. Day was abso¬ 
lutely wrong in saying that the Ses¬ 
sions Judge had pre judged his case, 
and that the record had arrived at the 
end of his address. The slip merely 
contained the preliminary notes the 
Sessions Judge had made for his own 
use on reading the copy of the judg¬ 
ment, when admitting the appeal or 
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setting it down for hearing. It could 
not in any way represent the final 
conclusion at which he was to arrive 
on hearing the appeal. The record nf 
the original trial and the other records 
summoned by Mr. Day had arrived 
before the hearing was concluded, 
and his statement on that point is, to 
say the least, not quite accurate. Mr 
Day may have thought that when the 
records came they arrived too late to 
be of any use to him. But a legal 
practitioner who chooses to file an 
affidavit in support of a petition of 
appeal or revision must swear to the 
fact® as they occur and take scrupu¬ 
lous care not to conceal or distort 
them or confound them with his )wn 
impressions hastily formed at the 
time. From the slip of notes found 
attached to the record of the apnea), 
or the refusal of the Judge to wait 
for the records before proceeding with 
the hearing or from his own failure to 
make aD impression on the Judge, 
Mr- Day had no right to assume that 
the Sessions Judge had made up his 
mind or pre-judged the case. The 
Sessions Judge allowed him the fullest 
possible opportunity for saying what 
be had to say and though it might 
perhaps have been better for the 
judge to have waited for the record 
of the case under appeal before the 
hearing of the appeal was commenced 
Mr. Day hadnojustification for assert¬ 
ing that the Sessions Judge had 
already formed his opinion or was 
sometimes inattentive. 

Mr. Day has now withdrawn the 
statements made by him in paragraphs 
4,12 and 16 of the affidavit and expres¬ 
sed his unqualified regret for having 
made them. The Sessions Judge of 
Agra reports that Mr. Day has express¬ 
ed hisregret publicly and in open Court 
and has undertaken not to make such 
reckless statements in future. It 
would have been necessary for us to 
take much more serious notice of 
his conduct but for the consideration 
he was apparently led in the heat of 
advocacy to treat his impressions has¬ 
tily formed, as facts and to describe 
the stage at which the records had 
arrived before the close of his argu¬ 
ments, as if they had come at the end 
of his address when, he thought, they 
could be of no use to him. As pointed 
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out In the mutter of Dwarka Prasad 
Mittal (1), the members of the legal 
profession are responsible for the fair 
aDl honest conduct of a case and they 
cannot be allowed to make personal 
attacks or reckless and unfounded 
charges of impropriety or inattention 
against a tribunal when the real 
ground is that the advocate concerned 
has failed to make an impression by 
his arguments on the Court concern 
ed and lost his case inspite of every 
effort. We are alive to the necessity 
of preserving and protecting the in- 
depenence of the Bar and allowing 
them every rightful opportunity for 
the proper discharge of their dutiep, 
but we cannot allow them to cast 
aspersions on the conduct of the pre¬ 
siding Judge before whom they hare 
occasion to argue their cases, if they 
hapoen to argue without success. The 
affidavit in the present instance was 
filed before the decision in the above 
case was pronounced. It was not con¬ 
fined to a complaint that th f usual pro¬ 
cedure prescribed by S- 423 cf the Code 
of Criminal Procedure was departed 
from, and the Sessions Judge proceed¬ 
ed to hear the appeal without waiting 
for the record. It contained personal 
imputations of inattention and nre- 
judgraent which were unfounded and 
reckless. Mr. Day now recognises his 
mistake. In these circumstances 
while we mark our disapproval of his 
conduct by a warning to him that a 
repetition would receive much more 
serious treatment, we accept, his ex¬ 
pression of regret and direct the 
papers to be filed. 

Warning issued. 


(1) 1924 All. 253—46 All. 121-21 
A.L.J. 8 3—4 L. R. A. Civ. 615. 

(F. B.) 
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Daniels, J. 

Ram Narain — Applioant. 

v. 

King Emperor— Opposite Party. 

Cr. Rev. No. 106 of 1924, Decided on 
22nd April 1924, from an order of 
tbe Additional Sessions Judge of 
Cawnpore. 
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* Penal Code , S. 499—De am Inten¬ 

tion lo cause harm to rep nation in sufficient 
for offen.-e - Whether ham is actually ca ned 
is immaterial. 

A person commits defamation within tbs 
meaning of S. 49$ who publishes any impita- 
lion concerning any person intending to harm 
the reputation of that person whether harm 
is actually caused or not. A person who 
publishes defamatory matter aga.net another 
in a oase not covered by ^ny of the exceptions 
cannnt escape punishment on the ground that 
the reputation of the person attacked was so 
gooi or that of the persons attacking eo bad. 
that rerious injury to the reputation was not’ 
in fact, oaueed. IP 567, C 2j 

J. M. Banerji—ior Applicant. 

R. Malcomson— for the Crown. 

Daniels, J.—The applicant in this 
case has been convicted cf defama¬ 
tion, under S. 500 of the Indian Penal 
Code, on the ground that he publishe i 
a pamphlet in Hindi defaming the 
complainant. Both in the heading 
and in the body of this pamphlet he 
describes the complainant as a sharif 
but I mask, which has been aptly trans¬ 
lated by the court below as a “gentle¬ 
man scoundrel”. He says in the 
pamphlet that he has issued a pre¬ 
vious pamphlet giving i summary of 
the complainant's evil doings and 
challenging a prosecution for defama¬ 
tion. and he describes him as one of a 
gang of badraashes who in the Sambat 
year 1966 established a-i unlawful 
Court in the market to the injury of 
the Government Courts and, as he 
further says, in a portion of the pam¬ 
phlet not reproduced in the charge, 
thereby inflicting great injustice on 
the public. There can be no doubt 
that the pamphlet was grossly de¬ 
famatory in character, and in view of 
the fact that the Chamber of Com¬ 
merce, whioh is described by the 
aocused as a Court, ceased to exist 
ten year- before the oase, it is im¬ 
possible for the accused to assert that 
he acted in good faith for the public 
good. 

The revision is pressed mainly on 
the basis of a sentence in the judg- 
raent of the lower appellate Court in 
which the learned Judge says that 
nothing said by a man in the accused’s 
postition could seriously injure the 
-Potion Ik* complainant and 

that the complainant did not lose his 

reputation by reason of the injury. 


The applicant relies on Explanation 
4 to S 499. In this Explanation it is 
said that no imputation is said to 
harm a person's reputation unless it 
lowers bis moral or intellectual 
character etc. etc. This argument 
overlooks the fact that a person 
commits defamation within the mean¬ 
ing of S 499 who publishes any impu¬ 
tation concerning any person intend¬ 
ing to harm the reputation of that 
person whether harm is actually 
caused or not. A person who publi¬ 
shes defamatory matter against ano¬ 
ther in a case not covered by any of 
the exceptions cannot escape punish¬ 
ment on the ground that the reputa¬ 
tion of the person attacked was so 
good, or that of the persons attacking 
so bad, that serious injury to the 
reputation was not in faot caused. 

The accused has been rightly con¬ 
victed and I reject the application. 

Application dismissed. 
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Daniels and Boys, JJ. 

Brij Bhushan Lai— Applicant. 

. v. 

The Municipal Board of Kanauj — 
Opposite Party. 

Misc. Ref. No. 121 of 1924, Decided 
on 28th April 1924, from the District 
Magistrate of Farukhabad. 

U. P. Municipalities Act, S, 1*3 (1) clause 
IX-—" Carrying on a trade” does not incluae 
working as a clerk. 

The expression “carryiagon a trade” hu 
a well recognised meaning and cannot by any 
■training of la.guage be made to inolude a 
person who merely work* for an employer as 
a salaried olerk. 

A person can only be said to be oarrying 
on trade in tho ordinary souse of the word 
w non he is working for his own profit and 
not when he is in recent of a fixed salary. 

[P 568. C 11 

Qulzari Lai —for Applicant. 

Uina Shankar Bajpai —for Opposite 
Party. 

Daniels, J.—This is a reference 
under S. 162 of the U. P. Municipali¬ 
ties Aot. The question referred is 
whether the applicant, who resides 
outside the Kanauj Municipality but 
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is employed during business hours as 
a clerk on a salary within Municipal 
limits, is liable to be taxed under * 
tax on circumstances and property 
imposed under clause (ix) of S. 128 (1) 
of the Act. S. 128 permits the 
Municipality to impose the tax on 
all classes of inhabitants as defined in 
S. 2 (7). They have, however, chosen 
to limit the tax to persons “residing 
or carrying on any trade or owning 
property within the limits of the 
Kanauj Municipality”, vide Notifi¬ 
cation No. 6575-XXIIl 9, dated 7th 
August, 1920, printed on page 324 of 
Part III of the U. P. Gazette for 1920. 
The expression “carrying on a trade" 
has a well recognised meaning and 
cannot by any straining of language 
be made to include a person who 
merely works for an employer as 
a salaried clerk. “Trade” implies 
buying and selling or dealing in 
money or at least the making of some 
article for the purpose of sale. 
Further, a person can only be said to 
be carrying on trade in the ordinary 
sense of the word when he is working 
for his own profit and not when he is 
in receipt of a fixed salary. Mr. 
Bajpai for the Municipal Board has 
drawn our attention to the very wide 
definition of the word “trade” in 
Webster’s dictionary, but it may be 
pointed out that the Act itself in 
wlause (iii) of S 128 distinguishes 
between trades, callings and voca¬ 
tions, and includes under vocations 
all employments remunerated by 
salary. It is clear, therefore, that in 
the very section under which the tax 
is imposed, occupation as a salaried 
clerk is not included under the word 
“trade". Our answer to the refer¬ 
ence is that the applicant is nut liable 
to assessment under the tax on cir¬ 
cumstances and property imposed by 
the Kanauj Municipal Board. 

Ref>- rt nre answered in the negative. 
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Daniels, J 

Happoo Hal— Applicant. 

V. 

King Emperor —Opposite Party. 

Cr. Rev. No. 140 of 1924, Decided on 
•22nd April 1924, from an order of the 
Sessions Judge of Muttra. 


Penal Cade, S. SOO—Pere in responsible for 
the croud is more guiltu 

If a orowd collects and ebstruota the traffic 
so as to cause a nuisance, the person who is 
directly responsib'e for the crowd collecting is 
obviously not less. but more guilty than the 
other persons who from the crowd and this 
would be equally the case whether he were 
inside or outside his shop at the precise 
moment when the police appeared. [P 568, C 2) 

Judgment.—The applicant Happoo 
has been convicted along with a 
number of other persons of commit¬ 
ting public nuisance under S. 290 of 
the Indian Penal Code and his con¬ 
viction has been upheld by the lower 
appellate Court. It appears that 
there was a very large crowd of per¬ 
sons engaged in satta gambling in 
front of the shops of the accused and 
other persons and that this crowd 
was so great as to stop the traffic 
in the street for the space 
of half an hour. This was not the 
first time that such a crowd had col¬ 
lected. On a previous occasion a 
similar crowd had collected for the 
same purpose and a man had been 
killed owing to stampede taking 
place in the crowd on the approach 
of the police. The trial Court 
acquitted the owneKs of the satta 
shops except the accused, but convict¬ 
ed him on the ground that he was 
outside among the crowd. The lower 
appellate Court held that the accused 
in fact was outside but disagreed 
with the reasoning of the trial Court. 
If a crowd cullects and obstructs thej 
traffic so as to cause a nuisance, the 
person who is directly responsible for 
the crowd collecting is obviously not 
less, but more guilty than the other 
persons who form the crowd and this 
would be equally the case whether he 
were inside or outside his shop at the 
precise moment when the police 
appeared. No one is allowed to make 
use of his premises in such a way as 
to interfere with the rights of the 
public. There is no reason for inter¬ 
fering with the conviction in this 
case and I dismiss the application. 

i Appl Ration' distn issed. 
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RYVES, J. 

Alim-ud-din alias Allia— Applicant. 

v. 

King Emperor— Opposite Party, 
Criminal Revision 169 of 1924, De¬ 
cided 30fch April 1924, from the order 
of Ss. J. Agra. 

Criminal P.C.,8.110 — Revision—Grounds of 
revision though not ordinarily all .toed pro¬ 
secution evidence must show necessity of send¬ 
ing the perton to prison or tema ■ding security. 

Although it is very difficult in r ;visiou to 
interfere in cases under 110 still the Court 
must be satisfied that the prosecution evidence 
ia of such a char .cter tha'.it will reasonably 
support the inference that it is necessary in 
the iuterest of public security to send the per¬ 
son to prison or bind him down. [P. 569, C. 1.1 

f jila Nath Mukerji— -for Applicant. 
tie Assistant Government Advocate- 
for the Crown. 

Judgment.—This is an application 
in revision by one Alim-ud-diu alias 
Allia, who was sentenced to throe 
years’ rigorous imprisonment on fai¬ 
lure to furnish security under S. 110 
f the Criminal Procedure Code. It is 
ery difficult for this Court in revi- 
ion to interfere in these cases, but 
this Court has to be satisfied that the 
evidence is of a character which will 
reasonably support the inference that 
it is necessary in tho interest of pub¬ 
lic seourity to send the man to prison 
or bind him down. Alira-ud-din was 
convicted of theft in 1916. That can¬ 
not have been a very bad case as he 
was sentenced only to 15 days’ impri¬ 
sonment. However, a history sheet 
was started and he oa ne under the 
suspicion of the police. In April 
1921, he was bound down for one year 
under S. 110 although the order was 
not enforced. Evidently he has been 
a marked man ever since. Between 
February and May, 1923, four dacoi- 
ties were committed in the Agra 
district within the police circle of 
A-baln-ud-din, Circle Inspector. In 
the last of these dacoities one Beni 
singh wbb caught on the spot and he 

* ! ?; 0 ° nfe °sion in whioh he indi- 
cated that the four dacoities were the 

her? 5 °*? e ^ ang * Amon e the mem- 
5?" „ of th f gang, it i8 said was a 
Muhammadan from Agra. He was 

to f the Muhammadan 

rwllT 1 if 1 ! t0 L identif y him. The 


from Agra was not put on his trial for 
dacoity. The Police have come to the 
conclusion that the accused is the 
Muhammadan from Agra. As he was 
neither named nor identified by Beni 
Singh it seems to me there is no justi¬ 
fication for the inference that Allia 
had anything to do with these dacoi - 
ties. 

I think the reason why the police ' 
have taken proceedings against this 
man is because they believe that he 
was connectei with tlie-e dacoities. 
The other evidence in the case seems 
to me to be too vague to support the 
charge. On two occasions in Septem¬ 
ber and October 1922 he was charged 
of having committed offences, but his 
house was not searched and the com¬ 
plainants in those cases have given 
the reasons why they suspected Allia 
and the reasons rea'ly are very un¬ 
substantial. .None of the witnesses 
can say anything recent about the 
accused. There is evidence that he 
associates with two had characters, 
but this evidence is very unsatisfac¬ 
tory. One witness, for inst&noe, says 
that he learned this faot from a state¬ 
ment made to him by the accused 
himself. In cross examination he 
denied that he ever had any conversa¬ 
tion with the accused. Another wit¬ 
ness who testified against the acoused 
when asked to identify him in the 
Court pointed to a pleader’s clerk. 

All this evidence, however, even if 
believed, is to the effect that th« ac¬ 
cused has tho reputation of dealing in 
stolen cattle or stealing cattle. He 
says of himself that he is a butcher 
by profession and this is admitted by 
some of the prosecution witnesses. 
Many butchers rightly or wrongly 
are suspected of dealing in stolen 
cattle, but the evidence, in ray opinion 
against Allia is much too vague. I 
cannot help thinking that but for the 
fact that the police suspeoted that in 
spite of Beni Singh’s failure to name 
and mention Allia in oonneotion with 
the dacoits, they believed he was con¬ 
cerned with those dacoities, and honoe 
this oase. I must aooept the applica¬ 
tion and set aside the order under 
S. 110 and the applicant will be re¬ 
leased. 

Application allowed. 


V-* 
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SulaimaN and KANHaIYA Lal, JJ. 

Himanchal Singh— Plaintiff — Ap¬ 
pellant. 

T. 

Jaitoar Singh awl others — Defen¬ 
dants—Respondents. 

S. A No. 293 of 1924. Decided on 
7th May 1924, from a decree of the 
District Judge of Jhansi. 

♦ (a) Evidence Act, S. !0—Statement by a 
common represent five- of both parties is an 
admission—Evidence A it, S.S1. 

V he.e both the parties a d their legal ad¬ 
viser* a^.eed in vrriti g that a certain Vakil 
sh< uld hear tbe dispute b two ntiemand that 
they v*ould abide by the statement that he 
mig t make before He Court. 

tit Id: thst the staterr.*nt oi the Vakil was 
an admaa on made ii a su t by a nominee of a 
party a d i* as effectual as an a imission made 
in p.eadugs either orally or in writing. 

Held : fu.ther, th.t the agreement was an 
adjustu eut of tbo suit one t.at the parties 
therelcre could not be allow ed 10 resilo from it 
uni<s» th.re was irauu, < isnoi esty or mis- 
r* presentation. 21 A. L. J. 2u9 ; (189b) A.W.N. 
2UU ; 42 M 025 Foil. [F. 570, C. lj 

* Civ, P, C„ Oruer 28 rule 3 — Lau ful aa~ 
justment. 

Statement by parties that a certain Vakil 
should hear iho ois.ute auu that they would 
accept h.s statement amounts to an adjust¬ 
ment. IF. 570, C. 2] 

filial Chand Vaisli — for Appel¬ 
lant. 

Jut gmenl.—Tl)t se two appeals are 
connected and arise out of two suits 
for pre-emption. 

On ii e 2znd February 1922, before 
the trial Court the plaintiff and the 
contesting defendants with the plead- 
era for both parties signed a written 
statement to the folic.wing effect : — 

“It has been settled between the 
parties that Rai Sahib Pandit Gopal 
Das Sharma, Vakil, shall hear our 
whole affair and that we shall accept 
any statement that he may make 
before the Court.” 

It is not necessary to refer to the 
various adjcurnments in the case, but 
it may be noted that ultimately the 
case was under an order of the Dis¬ 
trict Judge transferred from the Court 
of the earned Munsit to that of an¬ 
other officer. Pandit Gopal Das Shar- 
ma. Vakil, made a sta.ement on oath 
bafore this latter Court, and the suit 
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was dismissed in accordance with the 
referee’s statement, 

On an appeal by the plaintiff to the 
District Judge that decree has been 
affirmed. 

On behalf of the plaintiff it is 
strongly contended that the statement 
referred to above was not a reference 
to arbitration ; nor did it come under 
the Oaths Act. It is, accordingly, 
urged, that it is in no way binding on 
the plaintiff, and that the Courts be¬ 
low should have decided the case on 
the merits, and not on the mere state¬ 
ment of Pandit Gopal Das Sharma. 

We are of opinion that the conten¬ 
tion of the plaintiff cannot prevail. 
The case can be locked at from two 
points of view. To say the least, the 
statement being duly signed by the 
plaintiff as well as his pleader amount¬ 
ed to an agreement that he would be 
bound by the statement that would be 
made by the referee. The statement 
made by the referee was clearly a 
statement made by a person to whom 
the parties to the suit had expressly 
referred for information, in reference 
to the matters in dispute, and was a 
statement within the meaning of S. 
20 of the Indian Evidence Act. It is 
true that ordinarily mere admissions 
are not conclusive as is provided in 
S. 31 ; but admissions of this kind 
must be taken to be admissions made 
in a suit by the nominee of a party 
thereto. Such admissions, therefore, 
are as conclusive and effectual as ad¬ 
missions made by the parties in their 
written or oral pleadings. The effect 
is to prevent each party from resiling 
from the statement made by such a 
nominee. 

It may also be said that the parties 
really compromised their dispute in 
this manner that they agreed that the 
decree of the Court shall be in accord¬ 
ance with the statement to be made 
by their nominee hereafter. There is 
nothing to prevent the parties from 
compromising (he suit and agreeing 
to a decree being passed in terms to 
be stated by a person named. Such an 
agreement, therefore, would be an 
adjustment of the suit, and it is diffi¬ 
cult to see how any party oould be 
allowed to go back on it. The Madras 
High Court has treated suoh an agree¬ 
ment as an adjustment of the olaim 
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(vide Chinna VenkatasamiNaicken v. 
Venkatasami Naicken (1), and the 
earlier cases referred to therein). In 
the case of Muhammad AsgharAlt 
Khan v. Muhammad Imtiaz Ah (2), it 
was held that an agreement by a 
defendant to a Civil Suit to be 
bound by whatever statement that 
might be made by the plaintiff upon 
oath was binding on him, even though 
it did not fall under the Oaths Aot. A 
similar view has been expressed by 
Walsh, J., in the case of Kesho Ram 
v. Piare Lai (J). 

We are satisfied that it is impossible 
to allow the plaintiff now to go back 
on the statement. There is no sugges¬ 
tion that there was any fraud or dis¬ 
honesty or misrepresentation which 
has prejudiced the plaintiff. We ac- 
oordingly dismiss this appeal under 
Order 41, rule 11, Civil Procedure 
Code. 

► Appeal dismissed. 


(1) [191 »] 42 Mad. 625—36 M.L.J. 
291—51 I.C. 827—(1919) M.W.N. 
221—25 M L.T. 397. 

(2) [1898] A.W.N. 200. 

(3) 1923 All. 443-21 A.LJ. ‘209— 
L R. 4 All. (Civ.) 368. 
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Walsh Ag, C.J. andJNeave, J. 

Makhan Lai— Plaintiff—Appellant. 

v. 

Bihari Lai —Defendant — Respond¬ 
ent. 

F. A. F. 0. No. 99 of 1923, Decided 
on 30th April 1924, from an order 
passed by the Judge of Small Cause 
Court, Agra. 

!»*♦ Protimial Small Cause Courts Act (IX of 
1887) Art. 35 (8)—Suit for return of thing lent 
but not returned in timi is not exoluded. 

Bait for recovery of the property or the 
pnoe thereof is not exoluded under Art. 35, 
Thue a Butt againjt borrower who merely de- 
taiiu property lent to him beyond the period 
within which he waa expeoted to return it ia 
not exoluded, beoauie he does not retain the 
property by committing the offenoe of orimioal 
breach of truat, . [P. 571 O. 2) 

Girdhari Lat Agrawala —for Appel¬ 
lant. 

Narain Prasad Asthana— for Res¬ 
pondent ' . ’ ’ 


Judgment.— This is an appeal 
against an order of the Subordinate 
Judge of Agra, setting at ide a decree 
passed by the Munsif of Agra, and 
returning the plaint for presentation 
to the proper Court. The facts alleged 
in the plaint were that the defendant, 
who is the brother-in-law of the plain¬ 
tiff, had borrowed from him orna¬ 
ments to the value of Rs. .‘00 on the 
occasion of his son’s marriage for tne 
purpose of presentation and show and 
had promised to return them two 
months after the marriage. This pro¬ 
mise was not kept and the plaintiff 
brought this suit asking that the 
defendant might be made to return 
the ornaments or to pay Rs. 500. 

The plaint was filed in the Court of 
the Munsif. One of the issues framed 
was whether the suit was cognizable 
by that Court. The munsif held that 
it was on the ground that the fact6 
disclosed an offence of breaoh of trust 
committed by the defendant. In ap¬ 
peal, the learned Subordinate Judge 
has dissented from this finding. In 
our opinion his view is the correot 
one. The only possible reason for 
holding that the suit was exoluded 
from the jurisdiction of the Court of 
Small Causes, is, that given by the 
learned Counsel for the appellant that 
it is a suit which comes within the 
definition of Artiole 36, sub-section 
II. of the Second Sohedule of Aot IXj 
of 1887, that is that the aot complain¬ 
ed of, is an offence punishable under 
Chapter XVII of the Indian Penal 
Code. The sections of the Indian 
Penal Code under which the learned 
Counsel seeks to bring it are Ss. 403 
and 405. He has himself soaroely 
attempted to argue that it oomes 
under the former of these seotions. 
With regard to the latter, it iB to be 
observed that the plaintiff himself 
has not suggested that his brother-in- 
la v has actually made away with the 
ornaments in question. He goes no 
further than to sav that he has failed 
to return them. We are not prepared 
to hold that a borrower who merely 
detains property lent to him beyond 
the period within which he was ex¬ 
peoted to return it, is guilty of thel 
offenoe of oriminal breach of trust I 
In these oiroumstanoes it would ap-| 
pear that the oase is not one whioh is 
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▼. ACHHU Singh (Neave, J.) 
excluded from the jurisdiction of the 
Court of Small Causes The plaint 
should, therefore, have been filed in 
that Court, and the present appeal 
must fail. Having regard however, 
to the broad facts of the case, and the 
alleged conduit of the defendant we 
make an order as to costs but direct 
that the costs in this Court and 
the Court below abide ihe result. 


m 


Appeal dismissal. 


1924 ALLAHABAD 572 

Walsh, Ag. C. J. and Neave, J. 

Chedda Plaintiff-Appellant. 

v. 

Achha Singh and another —Defen¬ 
dants—Respondents. 

F. A. F. O. No. 110 of 1923, Decided 
on 1st May 1924, from an order of 
First class Sub-Judge of Cawnpore. 

Agra Tenancy Act, 8. 79—A tenant in an 
undivided mahal can sue in a Civil Court nhen 
dispossessed by one co-owner. 

A suit uDder S. 79 is maintainable only when 
the tenant is dbpossessrd by or on behalf of 
the who e pr prie ary bo y. A terant in an 
nndivide mahal is <» tenant of the whole pro¬ 
prietary body. A suit in a (ivil Court by a 
tenar.t on dispossession by one of the co-own¬ 
ers 18 tenable. [P. 572, C. 2] 

Peary Lai Banerji— for Appellant. 

Kai as Noth Katju — for Respon¬ 
dents. 

Neave, J.—Only one point arises 
for decision in this appeal. The ap¬ 
pellant was a tenant in the village 
which admittedly has not been parti¬ 
tioned. It is alleged that some sort 
of private arrangement had beei 
come to, between the co-sharers under 
which the plots occupied by the appel¬ 
lant had fallen to the lot of Achiiu 
Singh, the defendant-respondt nt. The 
appellant failed to pay his rent and 
Acbhu Singh dispossessed him. The 
appellant filed a suit against Achhu 
Singh and oertain others for posses¬ 
sion and mesne profits in the Civil 
Court. The learned Munsif decreed 
his suit holding that he had jurisdic¬ 
tion and that the suit was not barred 
by S. 79 of the Tenancy Act. The 
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lower appellate Court has come to the 
opposite conclusion on the subject of 
jurisdiction and has taken the view 
that the respondent Acchhu Singh be¬ 
ing a co-sharer in the patti is a land¬ 
lord of the present appellant within 
the meaning of S. 4 of the Tenancy 
Act. It has accordingly held that 
the Civil Oourt has no jurisdiction 
and has ordered the plaint to be re¬ 
turned for presentation to the proper 
Court. 

In appeal it is pointed out that 
Achhu Singh is onlj one of a number 
of co-parceners, and as such cannot 
be regarded as the landlord of the- 
appellant. To enable a suit to bel 
brought under S. 79 of the Tenancy 
Act, the ejectment must have been 
made by the landlord, that is, in such 
a case as this, the whole of the co¬ 
parcenary body. The appellant’s 
counsel relies particularly on a recent 
ruling of a Judge of this Court report¬ 
ed in 22 Allahabad Law Journal, 
page 115, which has been followed 
still more recently by another Judge 
in S. A. No. 1559 of 1922 In both 
these decisions the principle was 
adopted of the ruling in Debi Prasad 
v. Bhagwan Din (1), that a tenant in 
an undivided mahal is the tenant of, 
the whole co-parcenary body, and 
that a suit under S. 79 cannot bel 
brought against one of those co-par¬ 
ceners only. In our opinion this is 
the correct view. We accordingly 
allow this appeal and direct the learn¬ 
ed Subordinate Judge to restore the 
case to his own file and dispose of it 
on the merits. The appellant will get 
his costs on this appeal in any event. 
Other costs will abide the event. 

Appeal allowed. 


(1) [1912] 35 All. 27—16 I. C. 399 - 
10 A. L. J. 437. 
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Daniels and Dalal, JJ. 
Chandradip Tewari and others— De¬ 
fendants— Appellants. 

V. 

Bobu. Jadunandan Singh and another 
—Plaintiffs & Defend ints — Respond¬ 
ents. 

S. A. No. 917 of 1922, Decided on 
25th March 1924, against the decree 
of the District Judge of Ghazipur 

* (a) Civil P. C., 0, 34 R. S—Nonservice 
on minor rendtrs decree invalid. 

Non-service of notice of minor renders de- 
oree invalid for want of representation. 37 A. 
179 Foil. 1923 Patna 242 Not Foil. IP. 573 C. 2] 

* (6) Hindu Law— Joint family—Decree 
againet father. 

Mortgage executed by father for legal neces¬ 
sity would te binding on the joint family 
property in spite of the fact that the son was 
not properly represented in suit on the mort¬ 
gage, 37 A. 179 Foil. 1923 Patna 242 Not Foil. 

[P. 573 C. 2] 

M. L. Agarwala —for Appellants. 
Haribans Sahai -for Respondents. 

Judgment.—This appeal arises out 
of a suit by the plaintiff Jadunandan 
Singh to set aside a mortgage and a 
mortgage decree obtained against bis 
father Bal Narain Singh on the 
ground of fraud and want of legal 
necessity. The plaintiff’s father exe¬ 
cuted a mortgage in favour of 
the ancestor of the answering 
defendants. The latter brought 
a suit on the mortgage im¬ 
pleading bo;h the plaintiff and his 
father. The plaintiff was at the time 
a minor. His father was at first 
named as hie guardian ad litem but 
refused to act. The Nazir of the 
Court was then appointed guardian. 
Although notices had been served in 
connection with the nomination of 
the plaintiff’s father as his guardian, 
it appears that no second notice was 
served on the minor when the Nazir 
of the Court was appointed nor were 
any-funds provided for the latter to 
defend the suit. Both the Courts 
have found that there was not fraud 
on the part of the defendants but the 
.learned • District Judge has held on 
the authority of Bhaguan Dagal V. 
ParamSukh [ 1), that the plaintiff 

(1) lip 15] 37 All. 179-13 A.L.J. 
179-27 1,0. 623. 
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was not properly represented in that 
suit, and on this ground he has set 
aside the decree against him. We may 1 
note that the Patna High Court in 
Pande Satileo Narain v. Ramaynn 
Tewari (2), has taken a somewhat 
different view of the effect of failure 
to serve notice in connection *ith 
the appointment of a guardian ad 
litem but if we follow the ruling in 
37 All., 179 this does not conclude 
the matter. If the mortgage execut¬ 
ed by the plaintiff’s father was exe¬ 
cuted for legal necessity then the 
mortgage is biiTding on the joint 
family property and would be equal¬ 
ly binding even though the plaintiff 
had not been formally impleaded in 
the suit. A similar plea of the minor 
not having been represented was 
taken in the recent Privy Council 
case of Brij Narain Bat ▼. Mangla 
Prasad Bai (3). In that case it was 
admitted before their Lordships that 
the minors were not properly re¬ 
presented and that the decree was 
not binding on them, but as the 
mortgage was found to have been 
duly’ made for antecedtnt debt 
their Lordships nevertheless granted 
a declaration that it was binding on 
the joint family property. In this 
case although no separate issue on 
the question of necessity was framed 
the parties went into evidence on 
the point in connection with the issue 
of fraud. Indeed apart from limita¬ 
tion reS'judicata the issue of fraud 
was the only issue raised, and it was 
on this issue that the evidence was 
adduced on which the respondents 
succeeded in the Court below. 

The question of limitation was not 
seriously argued either before me or 
in the Court below and there can be 
no doubt that the suit was within 
time. 

We accordingly remit the follow¬ 
ing issue to the Court below 

(2) 1923 Patna 242- 2 Pat. 335-4 
Pat.L.T. 147. 

(3) 1924 P.C. 50-46 A11. 95-51 I.A. 
129—21A.LJ. 934-5 L.R.P.C. 
1—28 C.W.N. 253-46 M.L.J. 
23—5 Pat.L.T. 1—2 Pat.L.R. 
41- 1924 M.W.N.68—19 M.L.W. 
72—33 M.L.T. 457—26 Bom.L.R. 
500—11 O.L.J. 107 (P.C.) 
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Was the mortgage in dispute exe* 
cuted for legal necessity or ante¬ 
cedent debt ? 

The parties will be at liberty to 
adduce additional evidence. The find¬ 
ing should be submitted within two 
months. On receipt of the finding ten 
days will be allowed for objection. 

Appeal allowed. 
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^ Daal.'J. 

Firm Peare Lal Gopi Naili —Plain¬ 
tiffs—Applicants. 

v 

The. E. I. R. Company — Defendants— 
Respondents. 

Civ. Rev. No. 33 of 1924, Decided on 
1st May 1924, from an order of 
the Additional Subordinate Judge of 
Mainpuri. 

♦ Raihruy8 Act, S, 72—Endorsee can sue 
for short delivery. 

Title of the oonsi^ao,* can be conveyed to 
another person by an endorsement on the 
railw.iy receipt. The endorsee of such a 
receipt has sufficient interest in the goods 
covered by it, to ma n'aia an acti m for dama¬ 
ges against tbe Railway Company, the 
carrier of the goods. 38 Bom. 659 Diet. 

[P 574 C 2] 

Girdharilal Agurwala— for Appli¬ 
cant. • 

Lalli Prasad Zutshi —for Respon¬ 
dents. 

Dilal, J —Only one point is deci¬ 
ded by the lower-appellate Court 
that the plaintiff, the firm of Peare 
Lal Gopi Nath, had no right to sue 
the Fast Indian Railway Company 
for damages caused on the consign¬ 
ment. Tne consignment was sent 
from Kiddorpore Docks to Shikohabad 
by the firm of Heinraj Durga Das. 
The consignor ondorsed the Railway 
receipt to the p.ainticf’s firm whio l 
took delivery. The plaintiff’s firm 
then brought this suit for price 
of seven bags, the shortage in the 
consignment when it arrived at Shi¬ 
kohabad. The learned Judge of the 
appellate Court was of opinion that 
there was no contract between the 
plaintiff and defendant companies, 


and that therefore, the plaintiff was 
not entitled to sue The language of 
the judgment, however, is in favour 
of the plaintiff. The learned Judge 
was of 9 pinion that a carrier’s con¬ 
tract is wiih the person in whom the 
property in goods is vested at the 
time the contract of carriage was en¬ 
tered into. The learned Juige did not 
go further and enquire whetherthe 
consignor had transferred all his rights 
and interest in the contract to the 
plaintiff, ihe Bombay case of Do- 
latram Dwarkutlas v. Bombuj Baroda 
ami Central India Railway Co, (l) is 
an authority for the proposition that 
the title of the consignor can be 
conveyed to another person by an 
endorsement on a Railway receipt 
In that case one Sukhdin Ramlal con¬ 
signed 115 bags of wheat from a sta¬ 
tion on the Ouuh and Rohilkhand 
Railway to Ahmedabad. The goods 
were consigned by Sukhdin to s'slf 
and he then endorsed on the Railway 
receipt delivery t> one Naraindas. 
Naraindas on his side endorsed it in 
favour of the plaintiff of that suit 
Dolatram. Under these circumstan¬ 
ces a Bench of the Bombay High 
Court held that the Railway receipt 
was a mercantile document of title 
and that the endorsee of such a Rail¬ 
way receipt had sufficient interest in 
the goods covered by it, to maintain 
an action for damages against the 
railway company the carrier. If A 
makes a contract, there can be no 
doubt that A can pass over the bene¬ 
fit of that contract to a third person. 
The question here is whether the en¬ 
dorsement of the Railway receipt did 
pass the benefit of the contract to the 
endorsee. On the authority of the 
Bombay case I hold that it did. The 
learned Counsel for the respondent 
quoted another Bombay case of the 
Great In Han Peninsul 7 Railway Com¬ 
pany v. Saheb Ram (2). That case, 
however, was of consignee of goods 
and not of a person to whom the 
benefit of the contract of the consig¬ 
nor was conveyed by the consignor. 
In my opinion the plaintiff had a 
right to sue. 

(1) [1914] 38 Bom. 659—25 I. C. 380— 
16 Bom. L. R. 525. 

(2) [1903] 5 Bom. L. R. 953. 
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As other points have not been de¬ 
termined by the learned Judge of the 
lower appellate Court I set aside his 
decree and direct that Court to decide 
the appeal after decision of the other 
issues. Costs here and hitherto shall 
abide the result. 

Application allowed. 
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Kanhaiya Lal AND MUKERJI, JJ. 

Mt. Anandi and oM^s-Defendants- 
Appellants. 

v. 

Hand Lal and another —Plaintiffs — 
Respondents. 

F. A. N\ 2L7 of 19*21, Decided on 
25th April 1924, against the decree of 
the Subordinate Judge of Agra. 

% Evidence Act, S. 92 (6 )—Bahis of Oanga 
basis are admissible. 

Entries made by successive generations of 
bar's supply a running account of the diffe¬ 
rent branches of the families of their custo¬ 
mers and they afford, if otherwise reliable, 
evidence of as great value as any family 
pedigree kep; by the family members them¬ 
selves. (P 576 C 1J 

A pedigree may be kept by a member of the 
family or by another person on his behalf and 
can le admitted in evider.ee if it is written by 
a family Bard U r the purpoie of keeping a re- 
co.dofthe family events for his use and for 
the use of the family. At any rate such a 
record is a record of the statements as are 
uiually made to and noted by the Bard ; it can 
bo admitted in evidonoe, though the person 
who made the entries is unknown. The Bahis 
of Gangabasi priosls which contain the rela¬ 
tionships of their clients and the r ancestors 
are the records of statements made by persons 
having special means of knowledge and are 
admissible in evidecce. 46 B. 753 ; 30 A. 510 
Dist. . (P 577 c I] 

Tej Bahadur Sapru and Narain Pra¬ 
sad Jsthana —for Appellants. 

O'Conor, Iqbal Ahmad and L. 
M. Eanerji —for Respondents. 

Kanhaiya Lal, J.—The dispute in 
this appeal relates to the property of 
Parabh Lal, who died of plague on 
the 28th of January, 1905. He had 
several sons some of whom had died 
1! ? . ® Ijfotim 0 . The allegation of the 
pjawtiff was that one of his sons, 
Har Bilas,.survived him and died of 
plague , a few .days later, that Har 
BUas was succeeded by his mather 


Mt. Kishori and that on the death 
of Mt. Kishori which took place on 
the 9th December 1916, Nand Lal and 
Param Sukh became entitled to the 
property in dispute as his nearest 
reversionary heirs Param Sukh has 
since sold his rights to Mangli who 
was substituted in his place during 
the pendency of this litigation. 

The defendants Dongar Singh and 
Ugar Singh claim to be the sons of 
the sister of Parabh Lal. The defen¬ 
dants Nos. 9—16 have been impleaded 
as the remoter members of the family 
to which Parabh Lal belonged. The 
defendants 1—6 are transferees either 
from Mt. Kishori or from one or other 
of the claimants to the estate. The 
main defence urged on behalf of the 
defendants appellants was that Nand 
and Param Sukh were not the nearest 
reversionary heirs of Parabh Lal or 
Har Bilas that Harbilas had died in 
the life-time of Parabh Lal and that 
Dongar Singh and Ugar Singh were 
entitled to his estate as his sister’s 
sons. There were other pleas raised 
which are not material for the purpose 
of this appeal. 

The Court below found that Har 
Bilas had survived Parabh Lal, 
though that finding was expressed in 
terms apt to be misunderstood. It 
further found that the plaintiffe were 
the nearest reversionary heirs of Har 
Bilas and were entitled to hi§ estate 
in preference to any of the contest- 
ing'defendants. 

The earned Counsel for the defend- 
ants-appellants has made no attempt 
to challenge the correctness of the 
finding arrived at by the learned 
Subordinate Judge in regard to the 
order in which Parabh Lal and Har 
Bilas died. The learned Subordinate 
Judge aocepted the evidence afforded 
by the extracts from the registers of 
births and deaths produced by the 
plaintiffs which indicated that Parabh 
Lal had died on the 28th January 
1905, and Har Bilas on the 2nd Feb¬ 
ruary, 1905, but he misstated that the 
witnesses for the plaintiffs sought to 
prove that Har Bilas had pre-deoeased 
his father, whereas the faot was that 
the witnesses of the defendants had 
tried to do, so. He similarly mis¬ 
stated that the witnesses for the do- 
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fence sought to prove that Har Bilas 
died after his father, whereas the 
fact was that they had tried to prove 
that he had predeceased him. In any 
case, the conclusion at which he arri¬ 
ved based on the extracts from the 
registers of births and deaths, which 
support the evidence of the witnesses 
for the plaintiffs, stands unchallenged 
and we accept it as representing the 
correct order in which the deaths 
of Parabh Lai and Har Bilas took 
place. 

Har Bilas must on that finding be 
deemed to have been the last male 
holder of the disputed property. He 
was succeeded by his mother Mt. 
Kishori, who died some time in 1916. 
The plaintiffs have sought to rely in 
support of their relationship with Har 
Bilas on a bahi or memorandum book 
produced by Kokaran, a bard of Sital- 
garh, and another bahi or memoran¬ 
dum book, produced by Mt. Tirbeni, 
the daughter and heir of a Gangabasi 
priest residing at Soron. They have 
also relied on the evidence of certain 
witnesses produced on their De¬ 
half. It is adm.tted by th..* wit¬ 
nesses produced by the defend- 
ants-appellants and in fact by 
one of the defendants himself that 
tho family to which Parabh Lai be¬ 
longed had a family bard named San- 
walia and it is also admitted that 
there was a priest of the family at 
Soron named Vidya Ram. Kokaran 
is the nephew of Sanwalia. He has 
produced a bihi in which the relation¬ 
ship between the ancestors of Parabh 
Lai and thO'6 of Nand Lai and Paras 
Ram is given in detail. According to 
the evidence a family bard usually 
gets presents from his customers on 
the occasion of births in their fami¬ 
lies. He visits his customers on other 
occasions also. He notes the births in 
his book The entries thus made by 
successive generations of bards supply 
a running account of the different 
branches of the families of their 
customers and they afford, if other¬ 
wise reliaole, evidence of as great 
value as any family pedigrees kept by 
the members of the families them¬ 
selves. Kokaran says that his unole 
Sanwalia had in his service a gumas- 
tha named Jhandu, who used to write 
the entries for him. He also states 


thi-t the bahi produced was in the 
handwriting of Jhandu and that it 
contained entries which had been 
copied from an earli&r book maintain, 
ed by the ancestors of Sanwalia, 
which had become very old and 
tattered. He affirms that the old 
book was in the hand-vriting of the 
father and grandfather of Khumani 
one of his ancestors; but that book 
has not. so far as we have oeon able 
to discover, been produced in this case. 
He was not asked which entries had 
been copied from the old book, and 
which were those added afterwards 
by Jhandu, as occasions arose. 
Jhandu deposes that he had been in 
the service-of Sanwalia, since 1925 
Sambat that the bahi produced was in 
his handwriting, that he used to make 
the entries from time to time and 
that among those entries were entries 
of the occasions when b.rtha took 
place and buffaloes and horses were 
given. 

The learned Counsel for the defend¬ 
ants appellants contends that the bahi 
should be excluded from consideration 
because it was a copy made from an 
earlier book which had not been pro¬ 
duced and also because it was not 
otherwise admissible in evidence. But 
there is nothing to show that the 
particular entries now in question 
had been brought forward or incorpo¬ 
rated from the old book in use, or 
maintained prior to 1925 Sambat. The 
bahi p oducei is in the handwriting 
of Jhandu. It contains entries made 
during a course of over 55 year* and 
from a vague and general statement 
of the kind elicited from Kokaran, it 
cannot be deduced that the specific 
entries bearing on the relationship 
now in question are not original en¬ 
tries but only copies made from an 
earlier book. 

S. 32, clause (5) of the Indian Evi¬ 
dence Act permits evidence to be 
taken in regard to the statements, 
made by persons who are dead, or can¬ 
not be called as witnesses without 
considerable expense or delay relating 
to the existence of relationship, where 
the persons who made the tatement 
had a special means of knowledge 
and the statements were made before 
the question in dispute was raised. 
Sanwalia was admittedly the family 
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bard, and Jhandu worked with him ; 
and considering the course of prac¬ 
tice usually followed by these bards, 
as deposed to by some of the witness¬ 
es, it cannot seriously be disputed 
that the writer had a special means 
of knowledge regarding the facts of 
the relationship between the different 
members of the families of the jaj- 
mans. S. 32, clause (6), of the Indian 
Evidence Act provides that a state¬ 
ment made in similar circumstances 
relating to the existence of the rela¬ 
tionship in a family pedigree or other 
thing on which such statement is 
usually made can also be admitted in 
evidence, if such a statement was 
made before the question in dispute 
was raised. A family pedigree may 
be a pedigree kept by a member of 
the family or by another person on its 
behalf, and as pointed out in Mohan 
Singh v Dal-pat Singh Katibaji (1), it 
can be admitted in evidence, if it is 
written by a family bard for the pur¬ 
pose of keeping a record of the family 
events for his use and for the use of 
■the family. Such a record is at any 
Irate e record of the statements such 
as are usually made to and noted by 
the family bards, and the Court below 
ias rightly admitted it in evidence. 
The book does not purport to contain 
the signature of Sanwalia or of the 
person by whom it is proved to have 
been written. But so long as we treat 
the book as a record of the relation¬ 
ship made by Jhandu on behalf of 
Sanwalia, tho family bard, and recog¬ 
nize the practice which is usually 
followed by the bards in such matters, 
it can be admitted even though it is 
unknown who made the statements 
which were recorded by Jhandu there¬ 
in. The decision in Kalka Prasad v. 
Mathura Prasad (2) is not applicable, 
because in that oase the pedigree had 
been prepared by a member of the 
family for his own use in a certain 
ye«and was filed by another member 
of the family in a subsequent proceed¬ 
ing ; and those faots precluded it 
from its being treated as an ancient 


( 1 ) 

12 } 
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family record, such as is handed 
down from generation to generation 
and added to as a member of the 
family dies or is born within the 
meaning, of S. 32, clause (6), of the 
Indian Evidence Act. In the p esent 
case the chronicle produced by the 
family bard stands on a different foot 
ing; and, as, pointed out in Jahangir 
v. Sheoraj Singh (3), it was necessary 
for the plaintiff to show by whom the 
statements therein recorded were made. 

The plaintiffs have next relied on 
a bahi produced by the Gar gabasi 
priest of Soron, wherein the relation¬ 
ship between the ancestor of Nand 
Lal and Param Sukh and the ances¬ 
tor of Parabh Lal and fclar Bilas are 
similarly recorded. Both Donga r 
Singh and Puja Ram admit that 
Vidya Ram was the priest of Parabh 
Lal at Soron. Mt. Tirbeni is the 
daughter of Vidya Ram. She deposes 
that the entry noted in the bahi was 
partly in the handwriting of her 
father Vidya Ram and party m the 
handwriting of her grand-father 
Chhab Nath. These entries are re¬ 
cords of statements made by persons 
who had a special means of know¬ 
ledge. They further show the occa¬ 
sions on which the statements were 
made and the persons who had made 
them when they visited Soron to 
bathe in the river Ganges. 

The entries made in this book are 
corroborated by Gauri Shankar, a 
priest of the family, who used to 
officiate at the marriages celebrated 
in the family on which oooasions the 
names of the ancestors are usually 
recited. Both Mt. Tirbeni and Gauri 
Shankar bold some munfi land in the 
village Rahli, which was apparently 
given to them by the members of the 
family to whioh Parabh Lal, Nand 
Lal and Param Sukh belonged. They 
have held these muafi lan s from as 
far baok as 40 to 50 years and their 
special means of knowledge as regards 
the relationship between the different 
branohes of thj family cannot, there¬ 
fore oe doubted. 

We have besides the evidenoe of 
three members of the family includ¬ 
ing Nand Lal one of the plaintiffs all 
of whom agree in regard to t'« rela- 
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tionship to which the evidence already 
referred to bears testimony. Lala 
Ram and Kashi Ram are not the next 
reversioners of Har Bilas and have no 
particular interest in supporting the 
claim 'ff the plaintiffs one of whom is 
admittedly a purchaser and a stranger 
to the family. The evidence adduced 
by the defendants-appellants is of 
little value. 

It has been pointed out that the 
pedigree filed by the plaintiffs in the 
present suit does not tally with the 
one filed by Radha Kishen in a pre¬ 
vious suit instituted by him against 
Kishori Lal and others in 1910 which 
had abated on the death of R idha 
Kishan and in another suit filed by 
Param Sukh and Nand Lal against 
Kishori Lal and others in 3 913 which 
was dismissed for default. It does not 
appear whether Radha Kishan had at 
that time made any serious effort :o 
get reliable information as to the 
nature of his relationship with the 
family to vhich Parabh Lal belonged 
and bis statement cannot bind the 
present plaintiffs In the course of 
his examination the plaintiff Nand 
Lal was asked vhether the pedigree 
given by bim was correct and when 
he replied that it was correct he was 
further asked if the pedigree of Radha 
Kishan was corr.ct and bis reply 
again was iu the affirmative. It is 
contended that the effect of that state¬ 
ment was that Nand Lal vouched for 
the correctness of the pedigree filed 
by Radha Kishan But the statement 
of Nand Lal is not so worded and it 
cannot be said that he was fully 
cognizant of the details of the pedigree 
which had been filed by Radha Kishan 
and the pedigree which he himself had 
filed with the plaint. The pedigree 
which was filed by Param Sukh and 
Nand Lal in the suit filed by them 
in 1913 is aot shown to have been 
different from the pedigree which has 
now beer produced; and the conten¬ 
tion of the learned Counsel of the 
defendants-appellants is not there¬ 
fore tenable. The claim of the plain¬ 
tiffs has in our opinion been rightly 
allowed. We dismiss the appeal ac¬ 
cordingly .with costs including fees in 
this Court on the higher scale. 

- , Appeal dismissed. 
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Stuart J. 

• 

Kanhai Lal— Applicant. 

v. 

Knuj Emperor —Opposite Party ) 

Cr. Ref. No. 707 of 1923,Decided on 
29th .January 1924, from Ss. J.. Saha- 
ranpur. 

* Stami, Act.Art.58— Exemption B-Defini- 
tion. 4 

Receiving back one's o» a money whioh was 
reoovirod from the person by the Police and 
returned by the Mdg strite doos not require 
* stamp. (P 578.C.2) 

.-J.ssf. <roet. Advocate— for the Crown. 

Referring Order 

The applicant Kanhailal has been 
convicted under S. 62. clause 1 (b) 
of the Indian Stamo Act and 
sentenced to a fine of R*. 50/— 

The facts are as follows:—There 
was a theft at applicant's house and 
Rs. 150/- were recovered by the police 
from the house of the accused 
who was tried ai d convicted for the 
offence. The Tabsildar who tried the 
theft case ordered that the money be 
returned to the applicant as it was 
part of the property stolen from hip 
house. The sum of Rs. 150/- was 
accordingly paid to the applicant 
who executed a receipt for the same 
without fixing any stamp on it. 

The only point for consideration is 
whether the document was liable to 
stamp duty I think that the receipt 
comes under exemption (b) to Article 
53 ar.d chat it was for payment of 
money without consideration. In 
any case it seems to me extremely 
hard that a person who was receiv¬ 
ing back his own money should have 
to pay a heavy fine for failing 
to give a stamped receipt to the 
Criminal Court. 

I refer the case to the Hon’ble 
High Court with a recommendation 
that the conviction and sentence be 
set aside or at any rate that the 
amount of fine be substantially re¬ 
duced. The explanation, if any, of 
the Magistrate concerned will accom¬ 
pany this reference. 

Stuart, J.— 1 agree with the learned 
Sessions Judge. I set aside the con¬ 
viction and sentence and direct that 
the fine, if .paid, be refunded. 

Conviction set aside. 
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1»24 ALLAHABAD 579 To deal first with the award of the 

26th July 1897. This document sets 


SOLAIMaN, LINDSAY AND out in detail the constitution of the 

KaNHAIYA LaL, JJ. family to which the mortgagors 


Shan Prakash — Plaintiff Ap?e 
lant. 

v 

Ala wl-Din <in I others — Defend 
ants —Respondents. 


belong. Although a Muhammadan 
family, it is declared to be a joint 
family and it is clearly stated that 
although the members incurred debts 
and hypotheca r ed properties which 
stood recorded in their own names 


F. A. Mo. 368 of 1911, Dscidei on the entire property of the family was 
lOtb March 1*24, fro n t ic dec*se joint property and those persons 
of the O.ficiating Suooriinace Ju ige whoso names were entered in the 


of Allahabad. 


public register did not acquite any 


** Mortgage — Sub*t't <ft >« on p-rt tion 
is all >ced to the "X at of n . - ngj’s in¬ 
terest of j ii.it property. 

Tnree members A. Z. and 3 of a MahoinJ- 
daa pint family mortgaged part of joint 
property. Oi a subaeiueit partition th® 
whole joint property wa» held liable for all 
tho debts incur.el by several membirs of the 
family. la i su t by mortgagee, it wa« farad 
that tho cla m under mortgige wis barred 
by limitation aga ait s.vo of tie members 
A & Z but by forco of an ackuowlclgament it 
was within time as against tho third S. 


seprate rights. 

The following extract from this 
award may be quoted :— 

“All lived as members of a joint 
family and the entire business of all 
of them was joint. No sort of separa¬ 
tion existed between them.This 

jointness of the family existed in all 
household affairs and in the purchase 
and acquisition of property, debts, 
expenditure on maniages and debts 


Held : that the true way to find out th® 
substituted security is by determining the 
ratio whica the value of tho shares owned by 
S. In the mortgiged properties at the 
time cf the partition bore to S.'s actual 
sharo in the entire fnm ly property. [P 585 0 lj 

M.L. Agartoala and K.i\ r . Mulaviju — 
for Appellant. . 

L M. Btnerji, P. L. Banerji 
and freorge Banerji— for Respondents. 


and in all other matters. No sort of 
disunion or separation existed in this 
family and in view of permanent 
jointuess the property was entered in 
different names and in different ways. 
Some property was purchased in the 
name of some body and some in the 
names of others. This was the case 
of debts also. Some loans were taken 
in the name of one person and some 


Lindsay, J.—My learned colleague in the names of others. Sometimes 
and myself are agreed that the de- this jointness extended so far that the 
oree given by the Court below in name of some particular person was 
this suit is erroneous but we differ, recorded in the public register against 


unfortunately, as to the relief which 
the mortgagee-plaintiffs are entitled 
to obtain. The principal facts are 
set out in my learned brother’s order, 
but I desire to lay particular stress 
on ithe position and constitution of 
tho family) to which the mortgagors 
belonged an i for this purpose refer¬ 
ence must be made to the award 
made by Moulvi Farid-ud din and 
Munshi Shaikh Sham^-ud.din on the 
26th July 18,97. This document is to 
be found in Part III of the printed 
record of this case. Reference must 
also be raadq, t to. a f urtheraward, by 
Muh&mtuad , Rahipat JJilah ,in ,the 
year 1901, to be found, in 'the 

printed .record, of .First; Appeal No. 193 
of—l915,_Xaea_JhejppQllantl8_J)qqk 
—©01 .A .1 i (i-Tt j (|: 


the ancestral property inspite of the 

specification of shares.On the 

other hand the inference is simply 
that loans were taken in the names 
of different persons at different times 
and in lieu thereof the property of 
any of the executants of documents 
relating to debts was hypothecated 
specifying therein the ancestral pro¬ 
perty or that pioperty which was 

acquired in his name.We are of 

opinion that these faots do not affeot 
the jointness of the family ; on the 
other hand this is a practice observed 
in all joint families." 

It follows from this that the entries 
made in the revenue registers bore 
jno, Relation iy the actual faots. ItemB 
of 1 , property'recorded in the nSpiesbf 
individuaVibqq^hers’of the family did 
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not belong exclusively to them but 
were the joint property of all the 
members and secured debts con¬ 
tracted by individual members and 
charged upon specific items of pro¬ 
perty recorded in their names were 
in fact debts binding upon all the 
members of the family and upon all 
the family property which was held 
jointly. In short, it would appear 
that individual members were treated 
as agents of the entire family for 
the purpose of borrowing money for 
family purposes, and the family pro¬ 
perty in its entirety was charged with 
debts so incurred, and it was upon 
this footing that actual division of 
the family property came to be made 
by Muhammad Rahmat Ullah in the 
year 1901 (see his award printed at 
p. 10 et seq of the appellants’ book 
in F. A. 193 of 1915). Among the 
issues whi-'h M. Rahmat Ullah set 
himself to determine was issue No. 5 
(p. 11 of his award) which reads as 
follows :— 

“What are the joint family debts 
and what is the amount thereof?” 

At page 17 of the award the ar¬ 
bitrator records his finding and 
states “ there is no disagreement 
between the parties as regards the 
debts entered in columns 1 and 2 of 
List No. 5 being joint.” 

List No. 5 is to be found at page 26 
of the award and the first item in 
column 1 is the debt contracted under 
the document now in suit. The 
amount of the debt is stated to be 
Rs. 35,670-5 6. This debt was duly 
apportioned between the persons to 
whom shares were allotted by the 
award. 

The arbitrator laid down that the 
joint debts (of which the debt in suit 
was one) were to be paid in the pro¬ 
portions laid down in List 6, (printed 
at p. 27 of the award). He further 
ruled that the share allotted to each 
co-sharer stood hypothecated for his 
share of tbe joint debts. The award 
also provided for contribution for it 
was declared lhat in the event of 
any sharer being compelled to pay 
a sum in excess of his due share of 
the joint debts he was to be entitled 
to claim contribution against the 
other sharers and their property. 
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The mortgage-deed in suit should 

therefore, be interpreted in the light 
of these facts as determined by the 
two awards to which reference has 
just been made. 

With regard to the law as laid 
down in the case of Byjnath Lai v. 
Ramon teen dhowdhury ( J, which is 
cited in the order of my learned 
brother, that was a case in which a 
mortgage of an undivided share had 
been made by one of several co¬ 
owners of joint property. The case 
was decided upon the principle that 
while a mortgagor has power to 
pledge hi* undivided share in joint 
property he cannot by 60 doing affect 
the interests of other co-sharers. The 
person who takes the security takes 
it subject to the rights of those other 
co-sharers to enforce partition and 
thereby to convert what was an 
undivided share of the whole into 
a defined portion held in severalty. 
And so where there is a mortgage of 
an undivided share followed by a 
partition under which tbe co-sharers 
of the mortgagor take the lands al¬ 
lotted to them free of the mortgage, 
the only right of the mortgagee is 
to follow the parcel allotted to his 
mortgagor. But this is not what 
happened in the present oase In the 
first place, tht deed does not purport 
to mortgage an undivided share or 
shares and in the next place it is 
apparent from what has been set out 
above that when partition came to 
be made the co-sharers other than 
the mortgagors did not take the 
lands allotted to them free of the 
mortgage in suit but subject to it. 

In his comments upon the case of 
Byjnath v. Ramoodeen (1), Dr. Ghosh 
at page 292 of his book on the Law 
of Mortgage in India (4th edition) 
observes as follows :— 

“But if in making the allotments 
the incumbrance is taken into ac¬ 
count in valuing the share which is 
subject to it, the partition will not, 
for obvious reasons, affect the se¬ 
curity of the mortgagee.” 

In other words, the mortgagee oan 
enforce his security in its original 
form notwithstanding the subsequent 
partition. If this is a correct view 

(1) [1874] 1 I. A. 106-21 W. R. 233. 
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of the law the mortgagees in the 
present case would ordinarily be 
entitled to bring to sale the pro¬ 
perties as specified in the mortgage- 
deed. But the lower Court has 
found, and the finding has not been 
challenged, that the suit is time-bar¬ 
red ae against the representatives of 
Asad Ullah and Zia Ullah, two of 
the mortgagors and that the claim 
is alive only against the legal 
representatives of the third mort¬ 
gagor Sharf-ud-din. 

Another fact to be noticed is that 
subsequent to the date of the mort¬ 
gage certain sums were paid by 
representatives of some of the mort¬ 
gagors and in consideration of these 
payments sdme items of the mort¬ 
gaged property were released. These 
are specified in the endorsements 
made upon the deed (see the transla¬ 
tion at page 9 of the appellants book 
in P. \. 193 of 1915). 

According to the recitals in the 
deed of mortgage the property mort¬ 
gaged consisted (a) of certain specified 
shares in villages which were declar¬ 
ed to belong jointly to all the three 
mortgagors and (6) of certain pro¬ 
perty—shares in villages and house 
property—described as being the 
sole property of Sharf-ud-din. 

I agree with the subordinate Judge 
that the items of property described 
in the mortgage deed as belonging 
exclusively to Sharf-ud din are liable 
to be sold, excluding however any 
items which were subsequently re¬ 
leased in whole or part from the 
mortgage. 

As to the (a) property i. e., the 
property described in the deed as 
joint property of the three mort¬ 
gagors the Subordinate Judge held 
that none of it could be brought to 
sale because it could not be as¬ 
certained what share Sharf-ud-din 
was entitled to in the joint family 
property at the time of the mortgage. 
As pointed out by my learned col¬ 
league in his order the Subordinate 
Judge is in error for it is proved that at 
the time of the mortgage Sharf-ud-din 

was entitled to pies out of ] 6 an¬ 
nas and, that being so, I am of 

the items falling under 
the head (a) are liable to be sold to 
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the extent of 7^ pies out of 16 annasj 
which is represented by the 95/2304. 

I would, therefore, vary the decree 
of the Subordinate Judge by pro¬ 
viding for sale of a 95/2304 share of 
those items of property described in 
the mortgage deed as the joint pr6- 
perty of the three mortgagors. In 
other respects I would leave the 
lower Court’s decree as it is. 

Sulaimran, J.— This is a plaintiff’s 
appeal arising out of a suit for sale 
on the basis of a mortgage deed dated 
the 12th September 1893, executed 
by three persons Asad Ullah, Zia 
Ullah and Sharf-ud-din for a sum of 
Rs. 22,000 bearing interest at the rate 
of 10 annas per cent, per mensem with 
the stipulation that interest if not 
paid every year would be added on to 
the principal and bear interest at the 
same rate. 

Under this deed a very large num¬ 
ber of properties were mortgaged. 
Three specifications of the village 
properties and a house were hypothe¬ 
cated under this deed. The first one 
was said to belong to all the three 
debtors jointly. The second and the 
third were said to belong to Shar-fud- 
din only. The plaintiff claimed a 
decree for sale of the mortgaged pro¬ 
perties as specified in the mortgage- 
deed. 

The mortgagees were Bhawani 
Prasad, Brij Mohan Lai and Raja 
Ram. Only Raja Ram and his son 
Sheo Prakash instituted this suit, 
making Bhawani Prasad and the 
other members of his family pro¬ 
forma defendants. Credit was given 
for some amount said to have been 
realised. 

There were a very large number of 
defendants to the suit who wore 
stated to be either the heirs of the 
three mortgagors or subsequent trans¬ 
ferees from them or their heirs. No 
further details were set forth in the 
plaint. 

A number of separate written state¬ 
ments were filed on behalf of the 
various groups of the defendants. It 
is not neoessary to enumerate all tha 
pleas in detail. It will be suffioient 
to say that the main pleas were that 
the olaim was barred by limitation ; 
that all the properties mortgaged did 
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not belong to the 3 mortgagors and 
that without showing which of the 
defandants is in possession of what 
property the claim could not be 
decreed. It was also pleaded that 
some of the mortgaged properties had 
been released from liability and were 
no longer liable to be sold. 

The learned Subordinate Judge was 
of opinion that the claim was barred 
by limitation as against the represen¬ 
tatives of Asad Ullah and Zia Ullah. 
He, however, held that there was a 
written acknowledgment of liability 
signed by Sharf-ud-din within 12 
years of the mortgage-deed and also 
within 12 years of the institution of 
the suit which saved limitation as 
against his representatives; but he 
held that the defendants were entitled 
to require the plaintiffs to prove that 
the mortgagors were owners of the 
property mortgaged and were com¬ 
petent to execute the mortgage. 
Being of opinion that there was no 
evidence on the record to show what 
share was owned by which of the 
mortgagors in the mortgaged property 
or in the family property he thought 
that it could not be said what share 
should be exempted and what not. 
Acting on the admission made by 
Mr. Abid Ali, Vakil for some of the 
defendants, he held that the proper¬ 
ties given in the 2nd and 3rd specifi¬ 
cations of the mortgage deed belonged 
exclusively to Sharf-ud-din and fiat 
the plaintiffs could seek their remedy 
aga.nst those properties. As to the 
joint properties detailed in the first 
specification he was of opinion that 
the mortgaged money could not be 
recovered by sale of any of those 
properties. He, accordingly, passed 
a decree for the properties described 
in the mortgage-deed as belonging 
exclusively to Sharf-ud-din, except 
certain properties in the possession 
of particular defendants named and 
dismissed the claim with regard to 
the property described therein as joint 
property Village Adampur and half 
shares in Ulda and Kurha were also 
exempted. He also directed that 
certain properties relased by Bha- 
wam Prasad would not be liable for 
the amount of the mortgage debt 
found due to him. 


Babu Sheo Prakash plaintiff not 
being satisfied with the decree passed 
in his favour has come up in appoal 
to this Court. None of the defen¬ 
dants, however, has either filed a 
separate appeal or any cross-objection. 

The position taken up by the plain¬ 
tiff's in the plaint as well as at the 
trial was that they were entitled to 
follow the entire mortgaged property 
in the hands of the defendants who¬ 
soever they may be and this claim 
was persisted in the grounds of appeal 
filed in this Court. 

There is one circumstance, how¬ 
ever, of which the true significance 
has been entirely overlooked by the 
parties as well as the Court below. 
The three mortgagors were members 
of a very large Muhammadan family 
which owned shares in a large num¬ 
ber of different villages. The three 
executants wer only entitled to 
undivided shares in the various vil¬ 
lages along with the other members 
of their family. In the mortgaze- 
deed, however, they professed to be 
the exclusive owners of the entire 
shares in certain specified villages 
mortgaged withont making any men¬ 
tion of the rights of the other mem¬ 
bers of the family. 

On the 4th of February, 1897, three 
private arbitrators pronounced a 
lengthy award settling all the disputes 
of the family and defining the share 
which each member was entitled to. 
In the course of their findings they 
pointed out that all the members of 
the family had been living together as 
if they constituted a joint family and 
had been incurring expenses and also 
acquiring properties for the whole 
family though in the name of one or 
other of the members. This finding 
led them to the conclusion that no 
matter whose name was actually 
entered against any property it must 
be deemed to have been owned jointly 
by all the members. They were fur¬ 
ther of opinion that all the members 
of the family were jointly responsible 
for the payments of all the debts even 
though the same had been borrowed 
by only some of the members The 
question of personal liability now 
does not arise as the suit was institu¬ 
ted long after the expiry of six years. 
Leaving out of account the share 
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Which Sharf-ud-din became entitled 
to by inheritance between the dates 
of the mortgage-deed and the award 
(for this share must be excluded for 
the purpose-of 'his appeal) I am 
satisfied that according to their find- 


11 

iugs Sharf-ud din had at least a 7^ 

pies share if the family estate be 
deemed to be sixteen annas. The 
plaintiff’s Vakil in the oral pleadings 
printed at page 32 of the paper book 
admitted that Sharf-ud din’s share 

was only a 7~ pies in the 16 annas 

estate. And this was by no means an 
over-estimate. 

At page 7 the arbitrators found that 
Aman-ullah, the grandfather of Sharf- 
ud-din had 3 annas and 4 pies 
As Sharf-ud-din’s father had three 
other brothers and Sharf-ud-din 
himself had a brother his ancestral 
share came to 1/8 of 3 annas 
4 pies which amounted to 5 pies. 
Then again Mubarakullah, by inheri¬ 
tance and purchase had 9 annas and 
4 pies. By collateral inheritance 
Sharf-ud-din got 5/192 of 9 annas and 
4 pies which was equal to 5/192 x 112 =■ 

35/12- 2|<j-pie9. Thus excluding any 

other small fractional share which be 
might have inherited on the death of 
some other members, Sharf-ud-din’s 
total share was in no cases less than 

7 j| pies, which the plaintiff’s Vakil 

•Emitted. Toe view of the learned 
Subordinate Judge that there is no¬ 
thing to show what share he owned 
is entirely, wrong. 

: On the 13th September 1901, M&ulvi 
Rahmat UUah-by an arbitration award 
divided up the entire family property 
including villages, houses and other 
properties and in this division all 
debts and liabilities were fully taken 
into aocount. Thus the three mort¬ 
gagors in the final adjustment of the 

accounts were charged with the due 
proportion of the debt for whioh they 

•W-uW undertaken the liability. 

Madit(ie .partition heen made of the 
equities ,qf redemption only, the case 
wouid^^ava-been,8jipiple as tfren the 

wOUld Dave remkinpH kflRohail 


naturally be expecUd in such a parti¬ 
tion the properties which were ulti¬ 
mately allotted to Sharf-ud-din were 
not quite the same which had been 
described in the mortgage-deed as 
belonging to him exclusively. All 
the various properties were lumped, 
together as the joint family property 
of the parties and the legal share of 
Sharf-ud-din was allotted to him. The 
main complexity of this case is 
caused by the difficulty in finding out 
t' e property which was allotted to 
Sharf-ud-din in lieu of the properties 
which he had mortgaged. 

It was laid down by their Lordships 
of the Privy Council as early as 1874, 
in the case of Byjnath Lai v. Ramu! in 
Chau'lhri (1) that a mortgagor has 
power to pledge his own undivided 
share in joint villages, but it is clear 
that he cannot by so holding affect 
the interests of the other sharers in 
them, and that persons who take the 
eecurty take it subject to the right of 
those sharers to enforce a partition 
and thereby convert what was ah 
undivided share of the whole into a 
defined portion held in severalty. 

This was a case of a Revenue Court 
partition, but the High Courts in 
India have applied the same principle 
to all cases of partition whether by 
award or by private agreement. Some 
of these cases are summarised in the 
judgments in the case of Bhup Singh 
v. ChheHa Singh (2). 

This being so, the mortgagees can¬ 
not now sell the property aooording 
to the descriptions given in their 
mortgage-deed. They are entitled to 
sell, in fact are bound to sell, the pro¬ 
perties which as a result of the parti¬ 
tion have been alio ted to their mort¬ 
gagors as a substitute for the seourity. 
The decree of the Court below direct¬ 
ing that the property whioh was 
described as belonging solely to 
Sharf-ud din should be sold up regard¬ 
less of the effect of the partition is 
grossly unjust to many of the defen¬ 
dants. Even in those properties 
S>harf-ud-din had only undividq# 
shares whioh ate subject to the en- 
fo^fcbment of the right of partition 1 bjj 
the other co-sharers and some of tliosb 

(2) UWojSAll. 5.9f-58 I. Ca71? 

• ^9 Ati*. 807e 4 i 
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have been allotted to quite different 
persons. 
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inst anF property other than that 
mentioned in the registered deed. 


In my opinion, therefore, the only 
proper decree to pass in the present 
case should have been to direct the 
sale of that part of the property 
allotted to Sharf ud din’s share on 
partition which represented his share 
in the mortgaged property ; for only 
that much can be regarded as the 
equivalent of the mortgagees’ security 
which the latter are entitled to follow. 
If one were to allow a sale of the 
entire properties allotted to Sharf-ud- 
din it might possibly amount to an 
unjustified enhancement of the mort¬ 
gage security. 

It has been strongly contended on 
behalf of the plaintiff that the true 
interpretation of the mortgage-deed 
is that the three debtor’s intended to 
mortgage their whole interest in the 
entire estate belonging to the family ; 
that though tbev professedly mention¬ 
ed only some of the properties by name 
the idea was that those properties 
represented their whole interest in 
the estate and they were really intend¬ 
ing to mortgage the whole of that 
interest. The contention is that 
although only some specific proper¬ 
ties were mentioned in the deed, it 
should be presumed that they were 
mortgaging their whole interest in 
those villages as well as in all the 
other villages not covered by the deed 
which were part of the family estate. 
On this hypothesis it is argued that 
Sharf-ud-din had purported to mort¬ 
gage all the assets which he was 
possessed of and it, therefore, follows 
that whatever he got at the partition 
was allotted to him in lieu of his 
entire interest which h*d been pre¬ 
viously mortgaged. If one were to 
accept this contention no further 
difficulty would remain in the case as 
one would at once admit that the 
plaintiffs are entitled to proceed aga¬ 
inst whole of the property which was 
allotted to Sharf-ud-din at the time 
of the partition. I am, however, of 
opinion that the appellant’s conten¬ 
tion is untenable. The debtors in the 
mortgage-deed confined the mortgage 
to the properties specified therein 
It is impossible to hold tha* the mort¬ 
gagees could enforce the oharge aga- 


Suppose in three villages A, B and 
C a person owns one third share in 
each ; altogether he owns an interest 

represented by ---, and also 


suppose that he wrongly mortgages 
the whole of A, can it be said that the 
mortgage of A is tantamount to a 

mortgage of A + g + C ? Can the mort¬ 


gagee say that because that person 
wrongly mortgaged more than his 
share in A the mortgagee should be 
compensated out of his shares in B 
and C ? When the law requires a 
registered deed for creating a mort¬ 
gage, how can the mortgagor’s inter¬ 
est in B and C be ever charged ? As 
Sharf-ud-din actually owned a less 
share than that mentioned in the 
mortgage-deed, the charge would have 
had to be confined to the smaller 
share if dispute as against the repre¬ 
sentatives of the other members of 
the family ha i arisen. I must, there¬ 
fore, take it that the charge was 
created only on the properties covered 
by the mortgage-deed and on no other. 
As the claim against the representa¬ 
tives of Asad-ullah and Zia-ullah ts 
barred by time, it is obvious that the 
charge which the plaintiffs a»-e entitl¬ 
ed now to enforce is that which was 
created on Sharf-ud-din s share in the 
properties mentioned in the mortgage- 
deed. A reference to the subsequent 
award makes it quite clear that there 
was very large number of village and 
house properties in which also Sharf¬ 
ud din had shares but which were not 
included in the mortgage-deed. On 
no reasonable hypothesis I feel jus¬ 
tified in assuming that Sharf-ud-din, 
although he named some of the pro¬ 
perties only, really intended to mort¬ 
gage his interest in all the other 
properties also. In my opinion the 
language of the document is not 
capable of any such interpretation. 

In the leading case of Byjnath v. 
Lai Ramii'Hn Chaudhri (1), their Lord- 
ships of the Privy Council took care 
to point out at page 237 that it is 
certainly possible to conceive oases 
in whioh the security not covering 
the undivided share in the whole 
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estate, it might be difficult to deter¬ 
mine which of the lands allotted in 
substitution of that share represented 
the mortgage premises. No such 
difficulty, however, existed in that 
case as the property allotted in subs¬ 
titution was easily traceable. 

If a number of co-sharers own 
undivided shares in a number of vil¬ 
lages constituting an estate and one 
of such co-sharers mortgages shares 
in some of the villages only and as a 
result of a subsequent partition the 
villages are redistributed, it is just 
and equitable that the charge should 
attach to that fraction of the share 
allotted to the mortgagor which 
represents the share mortgaged by 
him originally. The charge cannot 
be allowed to be enforce i against the 
whole of the property allotted to the 
mortgagor as part of it obviously 
represents that interest of his which 
was unencumbered. In the case of 
Hakim Lai v. Ram Lai (3) in an 
elaborate judgment Mookerji, J. has 
expressed the same view. And I have 
no doubt in my mind that this princi¬ 
ple is in consonance with the rules 
of justice, equity and good conscience. 

The true way to find out the subs¬ 
tituted security is by determining the 
ratio which the value of the shares 
owned by Sharf-ud-din in the mort¬ 
gaged properties at the time of the 
partition bore to Sharf-ud-din’s actual 
share in the entire family property. 
This will at once give us what frac¬ 
tional share of his interest in the 
entire estate he had mortgaged. 
Assuming that there has been no 
increase of his share by subsequent 
inheritance or other acquisition, the 
substituted equivalent of his mort 
gaged share will obviously be this 
very fraction out of the properties 
which were allotted to him as repre¬ 
senting his entire interest at the time 
of the partition. To give a concrete 
example, suppose a co-sharer’s inter¬ 
est in the entire family estate was 
represented by X + Y. Ho mortgaged 
only an interest represented by X. It 

is obvious that he mortgaged 

of his entire interest in the estate. If 

partition he was allotted a property 
“(3) [1907) 6 0. L. J. 46. 
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Z, the mortgage security will be 

X 

represented by the fraction y 
of Z. 

The evidence to show the actual 
values of the various properties is 
meagre. But in the absence of any 
more satisfactory evidence the Go¬ 
vernment revenues assessed on the 
various village properties may be 
assumed to bear the right proportion 
of their respective values. These 
Government revenues are mentioned 
in the mortgage-deed as well as in 
the second award. The house proper¬ 
ties were separately divided in the 
last mentioned award and so they 
need not be mixel up with the village 
properties. 

According to the plaintiff’s own 

admission the share of Sharf-ud-din 

in every bit of the property was 

-11 95 . . - . . 

'I 3 = l 3 P ies out sixteen annas. 

Expressed in terras of the fraction 

95 

of a rupee it comes to-^^' 

The total Government revenue of 
the entire family zamindari by acdi- 
tion of the figures on page (?) - 

Rs. 33.332. 

The total Government revenue of 
the properties mortgaged as given on 
page? —Rs. 3,396. 

Thus the Government revenue of 
the zamindari not oovered by the 
mortgage-deed would be Rs 29936. 

It is patent that just before the 
partition Sharf-ud-din had interest in 
two sets of properties. One of the 
revenue of Rs. 3,396 against which 
the mortgage could be enforced, and 
the other of the revenue of Rs. 29,936 
against which it could not. On parti¬ 
tion Sharf-ud-din reoeived properties 
in lieu of both these interests. The heirs 
of Shaf-ud-din are, therefore, entitled 
to say that that portion of his allot¬ 
ted share whioh represents his unen¬ 
cumbered interest should be freed from 
the charge and this unencumbered 

portion obviously is ( a3Q4 x 29, 936) / 

(33,332 x - ~ - q 4 ) of the property allott¬ 
ed to him. This is the same thing 
as saying that only x 3396) 
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to him should be ordered to be sold. 

There is one other fact which has to 
be taken into consideration. Between 
the mortgage and the partition Sharf- 
ud-din acquired some more fractional 
shares Dy ''nheritance on the death of 
some of his relations, with the result 

that his original 7^ pies share was 

increased. On partition he received 
PrOpe^y no! only as representing 

^12 pies but as representing this in¬ 
creased share. Thus in order to 6nd 
out the property giv en to him in lieu 

of his original ^ pies, the allotted 

properties must be reduced by a 
fraction. By calculation this fraction 
amounts to ’69 and odd = 7/10 ap¬ 
proximately. 

The properties allotted to Sharf-ud- 
din on partition are described in 
detail on page 34 of the old book. 

It follows, therefore, that the pro¬ 
perty which cannot be ordered to be 

S 7 0ld - ( -^I * 3396) (33,532 x “j * 

jQ-of the property given to him as 

detailed on page 34 

The last thing that remains to be 
considered is the effect of Sharf-ud-din 
having purported to mortgage more 
than his share in the mortgaged pro¬ 
perties. By virtue of S. 43 of the 
Transfer of Property Act the charge 
can be enforced against any property 
which he purported to mortgage, al¬ 
though it did not belong to him and 
which he has since acquired. But 
S. 43 would of course only apply to 
such properties acquired by him sub¬ 
sequently as were actually mentioned 
in the mortgage-deed. If Sharf-ud- 
din inherited shares in other villages, 
they cannot be followed. If, there¬ 
fore, there arc any villages common 
to the mortgage-deed and the list at 
page 34 then in addition to the frac¬ 
tion determined by me as above, the 
mortgagees are entitled in those 
common villages to get the balance 
of the share up to the full extent of 
the share mortgaged if the village 
falls in the second or the third list, 
and up to one-third of the share mort¬ 
gaged if it falls in the first list given 
in the mortgage-deed. 


m, 

The result will be that out of the 
7 ]6th and odd shares in the villages 
mentioned on page 34 if any one vit r 
lage also falls in the second or the 1 
third specified list of the mortgage, 
deed, the share liable to be sold woiild 
be increased to that extent provided 
that it is not already more; if it falls 
in the first specified list it will be in¬ 
creased to one-third of the share 
mortgaged provided that it is not al¬ 
ready more; and if it falls in neither 
of those specifications then it will be 

( tUt- x 3396) / (33,332 x ^_) x ^ of 

the seven-sixteenth and odd shares in 
the properties mentioned at page 34 = 

[ (T55T x 3396)/(33 332 *^-1 ] * ^ 
= 7 3396 

10 3332 • 

As the true significance of the 
partition was not realised in the Court 
below, and as none of the defendants 
have appealed, T would give the 
p aintiffs an option either (1) to let 
the wrong decree remain as it stands, 
or (2) to let it be substituted by a new 
decree in accordance with the direc¬ 
tions given by me above. 

Since preparing the above judg¬ 
ment. I have had an opportunity to 
see the judgment proposed to be 
delivered by my learned brother and 
I wish to add a few more words. I 
agree that if in making the allot 
ments the encumbrance is taken into 
account in valuing the share which 
is subject to it, the partition will not 
affect the security of the mortgagee. 
I, however, understand this to mean 
that in allotting the properties the 
proportionate encumbrance on each 
of the properties is deducted from its 
market value, and the partition made 
on the valuations of the equities of 
redemption; for example, when pro¬ 
perties of the values say A, B and C 
with charges a, b and c on them are 
treated as worth (A.a), (B.b) and (C.c) 
respectively. 

I myself pointed out in a previous 
portion of this judgment that “had 
the partition been made of the equi¬ 
ties of redemption only, the case 
would have been simple as then the 
oharge would have remained attache^ 
to the- properties originally mort¬ 
gaged.” As I read the award of Mr. 
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Bahmatullab, that unfortunately was 

not what was done. 

Estimated values of the houses as 
given in List No. 1 do not take into 
account the encumbrances; nor do the 
proportionate shares of the co-sharers 
in List No. 2. Similar remarks apply 
to lanIs and shares in them (Lists 

Nos. 3 & 4). ,, 

The profits of the properties allotted 
to the various co sharers as mention¬ 
ed in Lists Nos. 10/1,10/2, etc. to 10/8 
correspond as nearly as they can to 
the profits to which the co-sharers are 
entitled according to List No 10. In 
faot only the profits are estimated 
and not the capitalised values of the 
shares. 

It is true that the arbitrators took 
great pains in working out calcula¬ 
tions to show the proportionate liabi¬ 
lities of the various co-sharers. Lists 
Nns. 5 lo 9 give ^he results of suoh 
calculations. The amounts were, 
however, not deducted from the 
shares in List No. 10. The arbitrators 
had obviously the pious hope that all 
the co-sharers would pay to the cre¬ 
ditors their respective shares of the 
entire family debts, and thus free the 
whole estate from all liabilities That 
ideal v as of course net realized. So 
the only useful purpose that the cal¬ 
culations can serve now would be in 
working out equities inter sc when 
any question of rateable contribution 


we direct that the record be laid be¬ 
fore the Chief Justice under S. 98, 
sub-section (2), of the Code of Civil 
Procedure in order that the decision 
of one or more of the other Judges 
may be taken. 

The question for decision is -what 
relief in law are the plaintiffs entitl¬ 
ed to ? 

Opinion on Reference. 

(The case was then put before 
Mr. Justice Kanhiiya Lai.) 

Kanhaiya Lai, J.—This is a refer¬ 
ence under S. 98 of the Code of Civil 
Procedure and the question referred 
for opinion is, to what relief in law 
the plaintiffs are entitled V 

The suit which has given rise to 
this reference was filed by the plain¬ 
tiff's for the recovery of money due 
on a mortgage executed by Asad- 
ullah, Zia ullah and Sharf-ni-diu on 
the 12th of September 1893. The 
mortgage comprised some properties 
which were described in the mort¬ 
gage-deed as the joint properties of 
the three mortgagors and certain 
other properties which were stated to 
have been held separately by Sharf- 
ud-din alone. The defendants are 
either the heirs of the mortgagors or 
their transferees, or other members 
of the family to which the mort¬ 
gagors belong and to whom some of 
the morteaered DroDerties or portions 


arises. So far as the mortgagees, who 
were no parties to the award, are con¬ 
cerned they of course are not bound 
by any splitting up of the liabilities. 

I would point out once again, that 
the effect of giving the plaintiffs a 
decree for the sale of the properties 
as detailed in the mortgage-deed, 
ignoring the award altogether, would 
be to hold that the olaim is time- 
barred against the representatives 
m ^-sad-ullah and Zia-ullah, and yet 
order the sale of many items of pro¬ 
perties whioh fell to their lots under 
the award and which are in their 
exclusive possession. 

It is on these grounds that I still 
adhere to. the view expressed origi¬ 
nally. i'j 

• n - iv u By the Court. 
t In,yiew,,of tho difference of opinion 

u n l u ? : x ^8at4ing,the relief whioh 
should bo* Granted to the plaintiffs,- 


thereof have been allotted on parti¬ 
tion by a subsequent award of arbi¬ 
tration. 

The claim was opposed by some of 
the defendants on various grounds 
which are not material for the pur¬ 
poses of this referonce. The Court 
below dismissed the claim as against 
the heirs and transferees of Asad ul¬ 
lah and Zia-ullah on the ground that 
it was barred by limitation and 
decreed the claim against the sepa¬ 
rate properties mortgaged by Sharf- 
ud-din with the exception of oertain 
properties in the possession of cer¬ 
tain transferees on the has s of oer¬ 
tain acknowledgments found to have 
been made by Sharf-ud-din. In re¬ 
gard to the properties desoribed in 
the mortgage-deed as having been 
jointly held by the three mortgagors 
the Court below refused to grant ai® 
relief holding thdt It was not shown 
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what share thereof was owned by 
Sharf-ud-din. 

The plaintiff’s appeal. Their main 
contention is that in the absence 
of evidence to the contrary the Court 
below ought to have enforced the 
mortgage against the one-third share 
of Sharf-ud-din in the properties 
mortgaged jointly by him and the 
other mortgagors. An objection is 
also taken that the separate proper¬ 
ties mortgaged by Sharf-ud-din 
against which the claim bad been 
decreed were not correctly described 
in the decree, and that the amount 
due to Bhawani Pershad and his sons, 
who were impleaded as pro forma de¬ 
fendants, ought to have been sepa- 
retely specified because they were 
found to have realized a portion of the 
mortgage money. 

The Bench hearing the appeal came 
unanimously to the conclusion that 
at the time of the mortgage Sharf-ud- 

din was entitled to 7pies share in 

the family properties, certain shares 
of which had been mortgaged, but 
while one of the learned Judges came 
to the conclusion that the mortgage 
could be enforced against the family 
properties mortgaged to the extent of 
that share in addition to the separate 
properties mortgaged by Sharf-ud din 
the other learned Judge was of opi¬ 
nion that it could only be enforced 
after partition against the substitut¬ 
ed securities. 

In regard to the properties describ¬ 
ed in the mortgage-deed as belonging 
exclusively to Sharf-ud-din it was 
not disputed before the Court below 
that they were liable to sale exclud¬ 
ing such items as had been subse¬ 
quently released in whole or in part 
from the mortgage (vide the state¬ 
ment of the defendants’ pleader, dated 
the 17th February 1912, at p. 5 of 
Part II of the printed record). The 
principal contesting defendants have 
neither appeared nor filed any appeal 
or cross-objection; and the decision 
of the Court below in regard to the 
separate properties mortgaged by 
Sharf-ud-din has become final. The 
plaintiffs, however, point out certain 
mistakes or omissions in the descrip¬ 
tion of the separate properties given 
in the decree. Those mistakes or 
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omissions can and ought to be recti. 1 
fied so as to bring the decree into con. 
tormity with the judgment. 

The matters in difference relate 
principally to the other properties 
mortgaged jointly by Sharf-ud-din 
and the other mortgagors; and the 
effect of the subsequent partition 
thereof in common with the separate 
properties by arbitration has also to 
be considered. My learned brother 
Lindsay, J., rightly pointed out that 
by virtue of the award made by 
M. Khalil-ud-din and Shaikh Shams- 
ud-din on the 26th of July, 1897, the 
mortgage in question was treated ae 
a joint debt due by all the members 
of the family to which the mortgagors 
belonged and could be enforced 
against the properties mortgaged by 
Sharf-ud-din which were in their pos¬ 
session because tfye partition was 
made subject to that mortgage. My 
learned brother Sulaitnan, J., pointed 
out with equal propriety that after 
the partition the mortgagees oould 
not sell the joint properties mort¬ 
gaged according to the descriptions 
thereof giren in the mortgage-deed 
even to the extent of the share of 
Sharf-ud-din, because some of those 
properties had been allotted by a 
subsequent partition to the shares of 
the other members of the family. 
According to his view, the mortgage 
could only be enforced against the 
substituted securities which could be 
determined by ascertaining the ratio 
which the value of the shares owned 
by Sharf-ud-din in the mortgaged 
properties bore to the actual share of 
Sharf-ud-din in the entire family pro¬ 
perties forming the subject of that 
partition. It is manifest thit if the 
partition be ignored the sale of the 
mortgaged properties according to the 
old descriptions would be attended 
with difficulties; and the protection 
which ought to be extended to the in¬ 
tending purchasers and the members 
of the family other than Sharf-ud-din 
and his heirs and assigns who have 
obtained the same by partition would 
not be adequately secured. The con¬ 
tingency of there being prior or sub¬ 
sequent mortgages on the substituted 
securities cannot, however, be over¬ 
looked. 
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Uo plea was raised in Ibe defence 
that the sale should be confined to 
what is now described as the substi¬ 
tuted securities and no issue of en¬ 
quiry was directed on that point. All 

that appears is that the landed pro¬ 
perties mortgaged stood recorded in 
the revenue papers partly in the 
names of Sharf-ud-din, Asad-ullah, 
and Zai-ullah and partly in the name 
of Sharf-ud-din alone to the exclusion 
of the other members of the family. 
By the award of the 26th July 1897, 
all these properties were treated as 
the joint properties of all the mem¬ 
bers of the family; and by the award 
of the 13th September 1901, these 
properties were partitioned and Sharf- 
ud-din was allowed a seven annas 
and odd krants share in the properties 
specffied in List No. 10/4 appended to 
the same. The properties described 
as the separate properti s of Sharf- 
ud-din in the deed of mortgage were 
included in that partition. But so far 
as those properties go, the decision 
of the Court below granting the 
plaintiffs decree for their sale has al¬ 
ready become final; ar.d the contest¬ 
ing defendants oannot be allowed to 
raise a plea in assertion of a joint 
right which was not taken by them 
during the trial and which would be 
inconsistent with the statement of 
their pleader of the 17th February 
1915. The properties separately 
mortgaged by Sharf ud-din must, 
therefore, be left entirely out of 
aooount. 

As regards the blook of properties 
jointly mortgaged by Sharf-ud-din 
and his co-mortgagors against which 
the claim of the plaintiffs has been 
dismissed, the question is not so con¬ 
cluded. 

Almost all the members of the 
family to which the mortgagors be¬ 
longed were parties to the arbitration 
or have either no interest in the pro¬ 
perties now in dispute or have taken 
no part in opposing the claim. The 
award of the 26th of July, 1897, de¬ 
clared tha; the properties recorded in 
the names of the individual member* 
of the family did not belong exclu¬ 
sively to them but were the joint pro- 
perties of all the members, and that 
the debts contracted by the individual 
members and oharged upon speoific 


items of property recorded in their 
names were in fact debts binding 
upon all the members of the family 
and upon all the family properties 
which they held jointly. One of the 
issues dealt with by the arbitrators 
was whether the entire property of 
the family was liable for all the debts 
standing in the names of the indi¬ 
vidual members of the family or whe¬ 
ther they were due only by the per¬ 
sons in whose names they stood. 
Dealing with that issue, the arbitra¬ 
tors said ;— 

“As regards issue No 27, we, the 
arbitrators, are of opinion that the 
entire property of this familv shall 
be liable for the payment of all the 
loans, that have been taken in the 
names of the members of this family. 
The aforesaid loans will not be a 
charge on the person and property of 
that person alone in whose name they 
were taken irrespective of the fact 
whether they may be simple or under 
hypothecation of that property of the 
executant which may be in his name. 
We, the arbitrators, are of opinion 
that any loan that was taken in this 
family and is still payable or that has 
already been paid, is jointly due by 
all the members of the aforesaid 
family. It has nothing to do with 
the person and property of any par¬ 
ticular person. We cannot determine 
what for the loan aforesaid was 
taken. Just as it is a fixed rule as 
regards a joint family that the pro¬ 
perty that is acquired in any way by 
the physioal and mental activities of 
any one, while it is joint, belongs to 
all its members, in the same way all 
the loans that were taken will be a 
charge on all the members of the 
family and on the ancestral and ac¬ 
quired property.” 

The arbitrators held in effect that 
all the members of the family were 
liable for the payment of the debts 
including the mortgage now in suit. 
The partition was made subject to a 
joint liability for the payment of the 
mortgage and the partition oannot, 
therefore, affeot or prejudice the 
security of the mortgagees. 

It would, however, save future 
difficulties if the substituted securi¬ 
ties corresponds g with the share of 
Sharf-ud-din in the joint properties 
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in the decree. A< observed by their 
Lordships of the Privy Council in 
Byjnath Lai v. Rarnoodeen Cliow- 
dh’tj( 1) and Bhup Singh v. Cited,la 
Singn (4) a mortgagee is entitled by 
substitution to pursue his remedy 
against the share or property which 
his mortgagor has obtained under the 
partition. 

The share of Sharf ud-din in the 
joint properties on the date of the 

mortgage was pies out of the en¬ 
tire family share. It was enlarged by 
subsequent inheritance according to 
the award to something like 8 pier- 
14 krants share, but in the statement 
held by them (ride p. 32 of Part I of 
the paper book) the plaintiffs have 

contented themselves with a pips 
share. 


In order to determine the securities 
substituted theref. r we have to find 
out the ratio which the profits of the 
share of Sharf-ud-din in the joint pro¬ 
perties mortgag. d bore at the time of 
partition -o his actual share of the 
profits in the family properties which 
were then partitioned. The profit'- of 

the 7^, pies share of Sharf ud-din in 

the block of joint properties mortgag¬ 
ed amount. according to the award, 
to Rs. 591-15-8 or roughly Rs. 592. 
The profit of the total share of 
Sharf-ud din in the properties com¬ 
prised in the partition was roughly 
7'16 1 h share of Rs. 4,564 (vide the list 
No. 10/4 attached to the ward of the 
13th Septemb r 190-<). The substitu¬ 
ted se jUrities representing the share 
of Sharf-ud-din in the block of pro¬ 
perties mortgaged jointly by Sharf- 
ud-diu and his co-mortgagers thus 

593 

a mounter! to a, ——.-share or, in 

• j iv * 4:>o4 

ottier words. 2o6a/7H>7th share of the 
properties entered in list No. 10/4 ap- 
pendeil co the award of the 13th Sep¬ 
tember 190). 

The house mortgaged was treated 
as joint properiy by the award and 
allotted to Sharf-ud-dii and Muham¬ 
mad Yahia to the extent of their res¬ 
pective shares. 


(4) 11920] 42 All. 596 58 I.C. 171—18 A-L.J- 
807. 


. . is that the, 

plaintiffs are entitled to enforce their 

mortgage against a 7jj pies share of 

Sharf-ud-din out of the entire family 
share in the village properties mort¬ 
gaged jointly by Sharf-ud-din and his 
co-mortgagors, corresponding with a 
2368/7967th share of Sharf-ud-din in 
the properties mentioned in the par¬ 
tition list No. 10/4 appended to the 
award of the 13th September 1901. 
They are also entitled to enforce 
their mortgage against the properties 
described in the mortgage-deed as the 
separate properties of Sharf-ud-din 
excepting the house which will be 
treated as the joint property of Sharf- 
ud din and Muhammad Yahia, where¬ 
in the share of Sharf-ud din alone 
will be liable to sale and such other 
items of property as have already 
been excluded or released by the 
Court below. Any mistakes or omis¬ 
sions in the decree of the Court below 
regarding the separate properties 
against which a decree was passed 
by that Court will be rectified so as to 
bring it into conformity with the 
judgment. The other matters raised 
in the appeil will be dealt with by 
the Bench concerned before which 
this opinion will be laid forthwith. 

Judgment — This was a case 
in which by reason of a differ¬ 
ence of opinion between the 
members of this Bencli a reference 
was made to a third Judge under S. 98 
o: the Code of Civil Procedure. The 
opinion of the third Judge has now 
been received and we are now agreed 
that the appeal should he allowed to 
the extent, we indicate. In the mort¬ 
gage-deed the items of mortgaged 
property are set out under three 
heads A, B and C. Items under heads 
B and C represent property belonging 
exclusively to oharf-uo din one of the 
mortgagors and we arc agreed that 
this properly is liable to be sold in 
execution o' the decree to which the 
plaintiff has been declared entitled by 
the Court below. 

We differ from the opinion of the 
learned Judge of the Court below 
with respect to the property which, is 
mentioned under heading A in the 
mortgage-deed and we have now the 
opinion of the majority of the Judges 
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that in this'respect the decree of the 
Court below is liable to modihcation 
and we modify it accordingly by de¬ 
claring that as to the property des¬ 
cribed in the mortgage-deed under 
heading A, i. e. the property which is 
there described as the joint property 
of-the three mortgagors, the plaintiff- 
appellan will be entitled in execu¬ 
tion of the decree to bring to sale a 

7-[.Jpie3 out of 16 annas representing 

the entire family interest in the pro¬ 
perty in list A. This fraction of 

7 1 ,!, pies out of 1 > annas ’is ^present- 

ed by the equivalent fraction 95/M01. 
The decree of the Subordinate .Judge 
is, therefore, varied to the extent in 
dicated and as the appellant has sub¬ 
stantially succeeded he will ho en¬ 
titled torus costs in this Court in¬ 
cluding fees on the higher scale. It 
is understood, of course, that there is 
nothing in the order of this Court 
varying the order of the Court below 
in so far as it dismissed the plaintiff's 
claim against the representatives of 
Asad-ullah and Ziu-ullah. Toe decree 
will bo only against the representa¬ 
tives of Sharf-ud-din. 

iPecree mu 7 ilie I 
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Daniels and Neave, JJ. 

Bi'luin Lai anil others —Defendants — 


Appellants. 


v. 


|: ti'ijb.Lal uni nthe's— Plain tiffs-Res- 
pondents. 

b. A, No. 933 of 1932, Decided on 
April 1921, from a decree of 
officiating District Judge of Agra. 

iftwVu Ac *< U—Utu- 
iJuikfe u ,™9 rt QM ee agreeing to pay malikma 
J/* 1 *'” n °»-3>aymcntin*u l t for redemv- 
twn Mortgage, usufructuary mo, tgage. 


thev wet-A w),* u »*u't8-imt Maiikana- ai d that 
others lie. * • Wou ** M# khe •mortgagors 

ktuoH "that t'hJ* £ SV* edemption b * tho m.rt- 
rtdwm on mortgagor, were entitled to 
taeom on payment of the principal amount of 


the mortgage after ded-icting the malikana for 
the yearj for which it was not paid by the 
mortga?ees t:> the mor gag r. 

(P. 591 0. i, P. 598 0.1.1 
Nanon Prasad Aslhana —for Appc - 
lants. 

Baleshwari Prasai — for Respond¬ 
ents. 

Neave, J.—This was a suit for re¬ 
demption of a mortgage dated the 
23rd November 1880. There had been 
a previous mortgage, dated the 17th 
November I860 between the ancestors 
of the parties but this was superseded 
by the later mortgage. The principal 
terms of the later mortgage deed were 
that the mortgagees were to take 
possession and to receive the pro6ts 
in lieu of in tore-1- They were, how¬ 
ever. to pay to the mortgagors an 
annual sum of Rs 26 described as 
malikana. the mortgagors agreeing 
that they had no further claim against 
the mortgagees beyond this malikana. 
It is further stipulated in the deed 
th.it there shall be no accounting 
excep r . as to the Rs. 25 which the 
mortgagors were to revive every 
year, it i- net disputed that this 
malikana was l.tvir paid Both the 
Courts below have granted a decret 
for redemption <n payment of the 
principal mortgage inuiey after de¬ 
ducting R 25 a year from 1886 to the 
date o e suit. It uppeal three points] 
have- been taken bj the learned coun-' 
sel for .the appellants. 

The tirst is that as the mortgage 
was a usufructufy one,'the mortga¬ 
gees were not bound under S. 77 of 
the Transfer of Property Act to 
account to : the- mortgagors, 

The seoond is that if this view is 
accepted, the mortgagor's only m.ans 
of recovering the arrears is by a sepa¬ 
rate suit and that the claim in respect 
of it is barred by limitation. 

The third point relates to an area 
of 7 bighas 18 bis was which was taken 
up by Government at some time be¬ 
tween 1860 and 1880 for ihe Canal 
Department. Compensation was paid 
for this to the mortgagees. Later on 
the land was restored to the original 
owners on repayment of the compen¬ 
sation money. The defendants’ oase 
wa s that they took this land baok a& 
owners and not ns mortgagees. 

The learned counselfotthe appel¬ 
lants has relied on a ruling in ohqfi- 
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un-nissa v. Fazalrab (1), in support of 
his contention that under S. 77 of the 
Transfer of Property Act there can bo 
no accounting between the parties. 
In our opinion the ruling has no ap¬ 
plication to the facts of the present 
case. In that case the mortgagor had 
undertaken to pay a certain amount 
annually in addition to the profits of 
the land. In the present case the 
mortgagees undertook to pay Rs. 25 
a year out of the profits. But the 
fact that a fixed sum was stipulated 
every year instead of a variable 
amount to be determined after calcu¬ 
lating the profit or loss of the parti¬ 
cular year does not appear to affect 
the question. In this view of the 
case no question of limitation arises 

In view of our finding on the first 
point, the second point taken by the 
appellants must be decided against 
them. 

Dealing with the third point, it is 
clear that the intention of the Govern¬ 
ment was to return the property to 
the parties from whom it had been 
originally taken including the mort¬ 
gagees, but in any case it appears 
from the recital in the second mort¬ 
gage-deed that the property mort¬ 
gaged was the same as in the earlier 
deed. From this it must bo inferred 
that the parties had arrived at a 
settlement among themselves with 
regard both, to the property acquired 
by Government and restored to them 
and as to the compensation money 
paid. 

The result is that the appeal fails 
on all three points and it is dismissed 
with costs. 

Appeal rejected. 


1924 


1924 ALLAHABAD 592 

Mears, C.J. 

Roshan Singh and another— Appli¬ 


cants. 


v. 


King Emperor — Opposite Party. 

Crl. Rev. No. 550 of 1922, Decided 
on 14th December 1923, from the Or¬ 
der of Dt. Mag. Cawnpore D/- 14th 
September 1923. 

Criminal P C., S 4SG—Proceedings under S. 
107 are not included in the provisions of S 
4SC, Cr, P.C. 1 

An rrder of the District Magistrate setting 
aside the order.of the Sub-Divisional Magis¬ 
trate discharging an accused under S. 107 is 
illegal aa S 107 is not included ' in the provi¬ 
sions of S. 436 |P, 593, C. 2 ) 

S. D.Sinha—for Applicant;* 

Asst. Government Advocate— for 

the Crown. 

Mears, C. J.—This is an application 
in revision from an order of the Dis¬ 
trict Magistrate, who set aside the 
order of the Sub-Divisional Magis¬ 
trate on an enquiry under S. 107 of 
the Code of Criminal Procedure, and 
directed a further enquiry to be made. 
The Sub-Divisional Magistrate had 
come to the conclusion that Roshan 
Singh and Mannoo Chaube could not 
properly be called upon to furnish 
security for keeping the peace. The 
point that has been taken is that 
whilst the District Magistrate had 
power to set aside an order, be had no 
power to send the matter back for 
further enquiry. Apparently be was 
purporting to act under S. 436 of the 
Code of Criminal Procedure 5 but it] 
has been pointed out by the Counsel 
for the applicant and accepted by 
Mr. Shankar Saran that the proceed¬ 
ings under S. 107 are not included in 
the provisions of S. 436. Under 9- 
43a the District Magistrate could have 
reported the result of his examination 
of the record to this Court, which 
would then have passed the appro¬ 
priate orders. In these circumstan¬ 
ces the order of the District Magis¬ 
trate must be set aside, with the con¬ 
sequent result that the order of the 
first Court absolving Roshan Singh 
and Mannoo Chaube from any neces¬ 
sity to give security stands. 

Order s:t aside 
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Walsh, Ag. C. J. and Neave, J. 

Sita Ram —Applicant. 

v. 

Mt. Govindi— Opposite Party. 

Civil R«v. No. 163 of 1923, Decided 
on 30th April 1924, connected with 
F. A No. 214 of 1923, from an order of 
the District Judge of Benares, D/-llth 
October 1923. 

*(a) Guardinns and Wards Act—The Act 
should not be narrowly construed . 

The provisions conferring special discipli¬ 
nary powe'9 o »the Court fo^ the benefit of 
minors must not be ibt;roretei narrowly so 
as leav* no remedy against misbehaving 
guardians save by suit unless there are plain 
indications in the act prohibiting such a 
course. (P. 575, C. 1.] 

♦ % (5) Guardians and Wards Act. S. 54 (c) 
and (d)—Interpretation of. 

“ Accouut " used in connection with S. 3^ 
(c) and (a) must mean a just and true account- 
Where the amount 19 a liquidated sum and 
olearlv earmarked for a pur K>ae, the Court can 
amend the accounts by striking out the ob¬ 
jectionable amount or it may reject the ac¬ 
counts on the ground that it is an untrue 
aooount o: »he guardian’s liability and direct 
the guardian to submit a fresh account within 
limited time. But it is the duty of the Court 
to decide what is the*balance due and the 
guardian's version is not final. 21C.W.N. 
6S8 Dial, IP. 575, 0. 1) 

♦ (c) Guardians and Wards Act. S. 45 
(b)— Failure of guardian tspiy balance makes 
him liable u der S. 45. 


Failure of a guardian to exhibit true a 
counts or to pay the balance found due c 
such a cou its would make him liable to tl 
penalties mentioned in 8 . 45. [P, 57 fi t c. 2 

* W> Oti irdians and Wards Act , Ss. 35 ar 
SQ—Remedu* by suit are not inconsistent wii 
other rem'jfies provided for by S. 45—Qua 
dians and W Ards A ;t % S . 45. 

b " 8uit contemplated by Ss.! 

i “ £ ‘“ c:, “ 8 l 8 t en‘ with the reroedi. 
provide ■ for by S. 45 . ,p. 575 , q l 

Appeal ° UardianS ani Wardi Acl ’ S - 4r 

t-iL 0 ®??®'* 1 H * 8 against an order refusing i 
take acio i under S. 45. [P. 576, C?1 

Jang Bahadur Lal—ior Appli cant 

fatjuand Pandit \ft 

Part^ '* N k Raina ~l™ Opposil 


. Jud .gment.--This appeal raises 

ti°JhV? POrtant S u 03 tions with re 
to the true interpretation of the G 

oC Ac [* bating ta 

class of matters which had bee 
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the subject of controversy between 
this particular ward and his guardian, 
and also relating to the right of ap¬ 
peal. There being no express autho¬ 
rity in this Court upon the subjects 
which have been raised before us, we 
hold ourselves free to take an inde¬ 
pendent view of the intention of the 
Legislature while at the same time 
paying due regard to the decisions of 
the High Courts in other Provinces 
which have been relied upon in the 
argument on behalf of the guardian. 

So. far as the facts are concerned 
the matter is extremely simple. The 
controversy relates to the conduct of 
the guardian and the accounts filed 
by the guardian when the minor was 
still a ward. The guardian is the ad¬ 
optive mother of the ward. It ap¬ 
pears that there is a substantial dis¬ 
pute as to the adoption, but this, 
for the purpose of this appeal, is 
immaterial, there being no ques¬ 
tion as to the adpotion, while the 
minor was her ward and conti¬ 
nued to be her ward until he reached 
his majority. The minor was pos¬ 
sessed of certain property, and the 
dealings by the guardian of the es¬ 
tate of the minor came from time to 
time before the District Judge. Sub¬ 
stantially we are only concerned with 
two orders made by the District 
Judge, namely, one of the 4th of 
A.ugust of last year and a more or 
less consequential order, wbioh is the 
one under appeal, made on llth of 
October, 1923. • 

On the 4th of August certain ac¬ 
counts, which thi guardian had been 
no doubt previously ordered to file, 
came before the learned Judge for 
consideration. For the present it is 
only necessary o refer to three mat¬ 
ters contained in those accounts. 
1 here was some question with regard 
to some moveable articles, w ich is 
not now before us at all. Secondly, 
there was a question with regard to 
certain expenditure ou the minor’s 
marriage; and thirdly there was a 
question with regard to the expendi- 
ture by the guarditn upon oertaih 
repairs to property ; the two Utter of 
course affeoting the balanoe due from 
the guardian whioh she would be 
required to hand over upon the hypo¬ 
thesis that the items of expenditure 
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which she had accounted for were 
approved by the learned Judge. 

With regard to the marriage ex¬ 
penses the learned Judge took a very 
reasonable view.The guardian impro¬ 
perly proceeded with the marriage and 
with the expenditure therefore with¬ 
out obtaining the necessary sanc¬ 
tion of the Judge. The Judge upon 
ex post facto material was satisfied that 
in spite of the absence of the original 
sanction, that expenditure ought to 
be approved. H e seems to have taken 
with regard to the repairs exactly the 
contrary view. In that case there 
had been no preliminary sanction and 
he came to the conclusion,- it is said 
that he did it without adequate ma¬ 
terial ; that is a matter which we will 
deal within a n oment or two,—that 
Rs. li00 alleged to have been expended 
by the guardian upon these repairs 
was not justified and ought to be made 
good. The logical consequence < f that 
conclusion was—according to our view 
it could have been ordered by the 
learned Judge,—that the account 
should be amended and the balance 
payable ly the guardian enhanced by 
the add’tion of the Rs. 900, the expen¬ 
diture of which he refused to sanc¬ 
tion. No formal order, however, of 
that kind appears to have been made. 
In October the matters cam* up again 
through an application by the minor 
wbo had then reached his majority, 
and wbo objected to various acts of 
the guardian including the failure to 
replace or refund this sum cf Rs. 900 ; 
and the learned Judge with regard to 
that latter item made the order which 
is now in question. It is convenient 
to quote the order as made :—“ I agree 
w ith the objection that no action can 
be taken under S. 45 with respect to 
the money, as this is not a sum in the 
hards of the guardian. It is only a 
matter which affects her discharge.” 
It is difficult to follow that order. 
The learned Judge appears to hold 
that his powers are confined as re¬ 
gards action against the guardian to 
cases in which a sum of money is ac¬ 
tually in the bands of tie guardian. 
To take an extreme illustration of 
that view, it would appear to apply 
to a contumacious guaidian who celi- 
berately threw a be x of rnpees 
amounting to half a lakh belonging 
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to the minor into the Ganges, and 
would presumably prevent, if the 
learned Judge's view is right, any 
amelioration by the Court having 
jurisdiction under this Act against a 
guardian for a wicked act of that 
kind. That illustration seems to sug- 
gest that there must be something 
wrong in the reasoning. To say that 
the matter only affects the discharge 
would indefinitely postpone the de¬ 
cision and seems to lead to an impasse, 
because, if the Court has no power to 
order the money to be refunded, the 
refusal of the discharge would have 
no effect, except that it would leave 
the minor unembarrassed in the only 
alternative remedy left to him, name¬ 
ly, a suit at law against the guardian 
to restore the money. It is obvious, 
therefore, that this contention put 
forward on behalf of the guardian, 
namely, that no action can be 
taken against him by the Court at 
all except with reference to actual 
property under his control or money 
in his hands raises a very serious 
question of the interpretation of the 
Act. We are of opinion that the 
Act must be construed with due re¬ 
gard tothe objectintended to beattain- 
ed by the Lftrislature. The object 
may be summarized as the protection 
of the helpless minor and the control 
of the guardian charged with looking 
after his estate. In order to exercise 
that jurisdiction the Court has been 
vested with disciplinary powers 
which experience has shown are 
more effective in nine cases out of ten 
than the ordinary enforcement of 
rights by the prosecution of a suit 
under which individuals, who are sui 
juris, are left by the Legislature for 
the determination of their dispute. 
For exampU, if the guardian is threa¬ 
tening t« destioy or make away with 
property belonging to the minor, and 
has not been called upon, possibly be¬ 
cause of near relatioi ship to give a 
bond at the commencement of his 
office of any substai tial amount, if 
the District Judge’s view is correot, 
the Court has no power to callupon 
him to replace what he has wasted 
and to submit to punishment if he 
does do so. The only remedy left is by 
an action at law, which may be inde 
finitely delayed by various obstrua. 
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.tive means and prove in the end to be 
infructuous. It seems, therefore, to 
is that we ought not to cut down by 
ia rrow interpretation provisions 
^hich appear to have been made by 
,che Legislature to enable this juns- 
Idiction to be exercise!, unless there 
are plain indications in the Act which 
prohibit us from taking what may be 
■described as the wider view. 

Coming now to the point raised by 
this appeal the whole discussion real¬ 
ly turns upon the true meaning to 
be given to the provisions contained 
in S. 34 fc) and ('/). It is useful to 
make this preliminary observation 
that the draftsman obviously intended 
these provisions to be read continu¬ 
ously as part of one proceeding. These 
sub-sections provide that the guar¬ 
dian shall, as and when required by 
the Court, and in such form as the 
Court shall direct, exhibit his ac¬ 
counts, and when required by the 
Court pay into Court the balance due 
on such aocounts. The argument for 
the guardian is that the Court’s power 
to direct payment of the balance is 
limited by such balance as the guar¬ 
dian chooses to show in the account 
which he exhibits. Indeed this argu¬ 
ment is supported by the express lan¬ 
guage of more than one deoision 
which has been cited to us from the 
reports of the High Court at Calcutta. 
It is not without significance that the 
cases cited are not to be found in the 
authorized Law Reports. We propose 
to deal with only one of them, as 
illustrating the argument on behalf of 
the guardian, namely, Jagtnnath 
Panja v. Makesh Chandra Pal (l), 
whioh carries with it the authority 
of the well known Judge, Sir Ashu- 
tosh Mukerjee and of Mr. Ouming. 
They definitely held that in the case 
before them, on the accounts exhibited 
under S. 34 (c) the only order which 
the Court was competent to make was 
to oall upon the guardian to bring into 
Court the sum so shown. We think 
that the learned Judges could hardly 
have realized the logioal consequence 
Jof bo holding. The word “ aooount " 
■used in this connection must mean a 
pust and true aooount. It is incon- 
ceivable th at the Legislature intended 

W U - W -N. 888-36 LO. U89-15 O- 
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to enable the guardian to satisfy this 
duty under S. 34 (c) by saying in the 
account:—” As to a sum of Rs. 2,000, 

I yesterday paid this away to an in¬ 
sistent creditor of mine to prevent my 
arrest, and I am therefore unable to 
produce this sum of money, and^ the 
balance due from me is 8 annas.” It 
is quite clear that it would be the 
duty of the Court on having such an 
account presented to it to strike out 
the sum of Rs. 2,000 paid away by the 
guardian for his own purpose, and to 
add it to the balance of 8 annas as 
shown by the guardian in the ac¬ 
counts, thereby making a balance due 
to the ward of Rs 2,000-8-0. The 
Court may do it of course in one of 
two ways. Where the amount is a 
liquidated sum and dearly earmarked 
for a purpose, it can amend the ac¬ 
counts by striking out the objection¬ 
able amount or it may reject the ao¬ 
counts on the ground that it is an un¬ 
true account of the guardian’s liabi¬ 
lity and direct the guardian to submit 
a fresh account within a limited time. 
But it was never intended that it was 
not the duty of the Court, but the duty 
of the guardian, to decide what is the 
balance due on a true and just ao¬ 
oount. Then comes into play sub-seo- 
tion (d) of the same section (S; 34) by 
which the Court directs the guardian 
to pay the balance. If this interpre¬ 
tation is correct and this procedure is 
adopted, disciplinary action oan be 
brought to bear on the guardian with¬ 
out the embarrassment from whioh 
the learned Judge seems to have suf¬ 
fered in this oase, and without the 
Court being oompeiled to hold that 
its hands were tied because the balinoe 
directed t> be paid was not a sum ac¬ 
tually in the hand9 of the guardian. 
If the guardian fails to pay the 
balanoe found by the Court on a cor¬ 
rect account, he becomes contumaci¬ 
ous and can be dealt with und«r S. 45. 
Sub-section (6) of section 45 dearly 
contemplated that such penalties are 
applicable to tbe misconduct of the 
guardian either in failing to exhibit 
the aooounts—it would be the oase, of 
oourse, if original aooounts such as 
we have suggested by way of illustra¬ 
tion being rejected, he fails to exhibit] 
a true amended account—or to pay 
into CJouit the balanoe due as found 1 
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by the Court upon the basis of a true 
and just account. We think that this 
is the only common sense view of the 
matter and it is the only productive 
interpretation which can be put upon 
these provisions. 

Reduced to its most concrete form 
the only formidable objection against 
this view, which Dr. Katju in his 
argument was able to press upon us 
was that Ss. 35 and 36 of the Act con¬ 
template remedies by suit. But these 
remedies are ‘not really inconsistent ; 
they may well subsist together. As 
one of us pointed out during the argu¬ 
ment, a foolish and obstinate guardian 
who chooses to go to prison and suffer 
the uncomfortable personal penalties 
would not thereby be relieved from 
his responsibility, and it is possible 
that those sections were merely a pre¬ 
cautionary provision to prevent the 
argument that disciplinary penalties 
under S. 45 were intended to make an 
end of the matter. It is important to 
observe that the Legislature would 
have been guilty of a very short-sight¬ 
ed view if it had really intended that 
the minor should be left to a remedy 
by a suit in the manner we have at¬ 
tempted to illustrate. He may be 
only five years old. The extent of the 
untruth of the account might be suc¬ 
cessfully hidden by the guardian from 
the Judge, and until the minor reach¬ 
ed some age of discretion when he 
was able to make discoveries which 
the Judge was not. In such a case it 
would be necessary, after the minor 
had discovered flagrant waste of th s 
kind, to remove the guardian and to 
appoint another, and to direct the 
new guardian to take steps by way of 
suit on behalf of the minor for the re¬ 
covery of the compensation due from 
the ex-guardian, who by the time a 
decree has been obtained might have 
disposed of any property, which would 
make the decree of the least value to 
the minor. For these reasons we 
differ from the view which has been 
pressed upon us as the view hitherto 
taken in Calcutta, and we have less 
hesitation in doing so as we are not 
dealing here with a question of sub¬ 
stantive law or of legal principle, but 
merely of the true intention of the 
Legislature with regard to an admi¬ 
nistrative statute. 
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In conclusion we decide that the 
learned Judge was wrong. On the 
merits, if he was of opinion that the 
Rs. 900 was an amount in excess of 
what the guardian could rightly claim 
to have lawfully expended on repairs, 
he should have insisted upon fresh 
accounts correcting the balance due, 
and ordered her to pay such amount 
plus the Rs. 900 into Court. If he had 
done so he would have been able under 
S. 45 to accede to the application of 
the minor unembarrassed by the diffi¬ 
culties which he felt in the order 
under appeal. It is, however, pointed 
out to us on behalf of the guardian 
that on the other hand in arriving at 
this amount the learned Judge, not 
appreciating, according to our view, 
the extent of his jurisdiction, did not 
go as carefully as he might have done 
into the question of the amount, that 
is to say, by a summary order he ac¬ 
cepted Rs. 900 as representing the 
liability of the guardian for unjustifi¬ 
able expenditure, whereas in truth 
and in fact, according to the conten¬ 
tion on behalf of the guardian before 
us, that amount might, if the learned 
Judge took up the matter again, be to 
some extent modified. We, therefore, 
think it our duty, if we have the 
power to do it, to overrule both the 
orders in this case, namely, the orders 
of the 4th of August and of the 11th 
of October, and to send the matter 
back to the learned Judge to recon¬ 
sider the position of the guardian as 
regards these repairs in the light of 
what we have said and in the light of 
such evidence and arguments as the 
guardian is able to produce to satisfy 
him that he ought to alter his deci¬ 
sion as regards the amount ; and hav¬ 
ing come to a fresh decision in the 
matter to order the guardian to pay 
the balance due, and after giving her 
a reasonable time for payment of such 
amount, if she is ordered to pay, to 
exercise the powers given him under 
S. 45. 

This brings us to the further legal 
difficulty raised by this appeal. Un¬ 
fortunate as it may appear, we are of 
opinion that S. 47 does not give a 
right of appeal against this order. It 
is not an order regulating the conduct 
of the guardian, which is the only 
clause which can be suggested as 
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covering this case. It is rather an 
order inflicting a penalty upon a 
guardian for breach of an order. But 
in this particular case we hold that 
the learned Judge has failed to exer¬ 
cise the jurisdiction which was vested 
in him. One can understand his view 
if he consulted the Calcutta cases. 
Indeed the same view appears in at 
least one text book on the subject. 
But, taking the view we do of the 
intention of the Act, we come to the 
conclusion that he had jurisdiction to 
amend the account and direct pay¬ 
ment of the balauce due on the am¬ 
ended account and that he failed to 
exercise this power and perform the 
duty cast upon him by the Act. The 
appeal is formally dismissed. We 
allow the revision, cancel the orders 
of the 4th of August and of the 11th 
of October and send the case back to 
the Court below for deoision of the 
question of accounts having regard to 
our views expressed above. The ap¬ 
plicant will get one set of costs in 
this oase. 

Revision allowed. 
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Mt. Jagrani Kuer 
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Stamp Reference in S. A. No. * 
of 1923, Decided on 14th Februai 
1924. 

* Suita Valuation Act, S. 8—DeclaraU 
Suit. 

Maimed was that the plaini 
should be held to have a right and a perpeti 
should be granted. The pla 
stated that for purposes of jurisdiction t 

rvr.LT 3 v , a i utd . at Rs - 3,038-7 and that 
9 °/ s R f- 10 wa » Paid and that reli 
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S. 8 of Suits Valuation Act, there must be the 
same valuation for purposes of jurisdiction as 
for Court fee. IP 578, C 2 & P 579, C 11 

tf. L. Agarwala —for Appellants. 

‘ U. S. Bajpai —for Respondent. 

Report —The suit giving rise to this 
appeal was brought by reversioners 
against a Hindu widow for the follow¬ 
ing relief 

(«) It may be held that the plaintiffs 
have a right and a perpetual injunction 
may be issued by the Court to the 
defendant restraining her from wast¬ 
ing the debt realized or that may be 
realized in future. 

(6) Any other relief which the Court 
may think just and proper with refer¬ 
ence to the circumstances of the 
plaintiffs, may be granted to them. 

(c) The cost of the suit may be 
charged to the defendant. 

The suit was valued for purposes of 
jurisdiction at Rs. 3,038-7-0 but a 
Court fee of Rs. 10 was paid, apparent¬ 
ly for a declaration, and 0-12-0 for 
injunction which was valued separa¬ 
tely at Rs. 10-0 only. The office 
reported that this valuation of the 
relief for injunction is arbitrary which 
is not admissible by law. Practically 
the suit is for an injunction restrain¬ 
ing the widow defendant from com¬ 
mitting waste and as suoh is governed 
by S. 7 clause 4 (d) of the Indian 
Court Fees Aot of 1870, read with 
S. 8 of the Suits Valuation Act of 
1887. The value of the property in 
suit being given as Rs. 3,038-7-0 for 
purposes of jurisdiction is the value 
which determines the value for pay¬ 
ment of the Court fee. It being so, 
the Court fee payable on the plaint 
comes to Rs. 180-0. Deducting Rs. 10- 
12-0 already paid there is a deficiency 
of Rs. 169-4 payable by plaintiffs- 
appellants for the Court of first 
instance. 

The Court of first instance dismis¬ 
sed the suit. The plaintiffs then 
appealed to the lower appellate Court 
whioh Court too upheld the deoree of 
the first Court. They then preferred 
this second appeal. In each of the 
two appehate Courts they valued 
their appeal at Rs. 3,038 and paid 
only 10-12 as Court fee. For reasons 
stated above the memorandum of 
appeal in eaoh Court was deficiently 
stamped by Rs. 169-4-0. 
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The result is that the deficiency 
payable by the plaintiffs appellants 
for all the three Courts is Rs. 169-4-0 
X 3 equal to 507-12-0. 

Dr. M. L. Agarwala objected to this 
report on the ground that the suit is 
for declaration and injunction to 
restrain a Hindu widow from wasting 
the reversion. The value of the 
reversion is indicated as Rs. 3.038-7-0 
and of the injunction as Rs. 10. 

As their Lordships of the Privy 
Council observe in 35 Calcutta 202, 
“ the value of the action must mean 
the value to the plaintiff." In a suit 
by a reversioner to restrain waste, 
one can not put a figure on “the value 
to the plaintiff", because the plaintiff 
may get nothing in the end, oven if 
he suceeds, as the person who is the 
nearest reversioner at the death of 
the widow will get the estate and that 
may not be the plaintiff. Thu relief 
for injunction cannot therefore be 
even roughly valued, or, at the most, 
it can be said to be incapable of valua¬ 
tion, so as to attract the provisions of 
Article 17 (vi) of the second schedule 
of the Court Fees Act. 

The Case wis referred to the Tax¬ 
ing Judge. On the reference being 
heard the following judgment was 
delivertd :— 

Piggott, J. —This matter has been 
laid before ine as Taxing Judge, in 
order that I may pronounce an opinion 
as to the amount of Court fee legally 
payable by the plaintiffs in the Court 
of first instance, as also on their 
memorandum appeal to the lower 
appellate Court and in second appeal 
to this Court There is a certain 
ambiguity about the wording of the 
plaint, although not, in my opinion, 
a material one. The suit was one by 
reversioners to the estate of a deceas¬ 
ed Hindu against his widow in posses¬ 
sion of the same. Tho relief sought 
is in the following words : 

“ It may be held that the plaintiffs 
have a right and a perpetual injunc¬ 
tion may be isaued by the Court to 
the defendant restraining her etc.” 

If stress be laid on the fact that the 
words are ‘it may be held’, and not 
‘it may be declared’, then tins is a 
suit to obtain an injunction, classified 
in S. 7 of Court Fees Act (No. VII of 
1870) under olause 4 ( d ). On the other 
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hand, in stating the valuation of the 
suit the plaintiffs used the following 
language:— 

“For purposes of jurisdiction the 
suit is valued at Rs- 3,038-7-0 and a 
Court fee of Rs. 10 is paid. The relief 
for issue of injunction is valued at 
Rs. 10 and a Court fee of 0-12-0 is 
paid on it". 

If stress be laid on the wording of 
the above paragraph, then it must be 
held that the plaintiffs themselves 
have treated the suit as one for a 
declaratory decree in which conse¬ 
quential relief is also prayed. In that 
case the suit must be c assified under 
clause 4 (c) of S. 7 aforesaid. In 
either event the Court fee payable 
must be computed according to the 
amount at which the relief sought is 
valued in the plaint. In arguing the 
case for the appellants Dr. Agarwala 
started with the assumption that, in 
so far as the suit was one for a 
declaration, it was subject to a fixed 
fee of Rs 10 under Article 17 of the 
seoond schedule to the Court Fees Act 
(No VII of 1870). He tuen took up 
the relief sought by way of injunc¬ 
tion as if it hid been claimed in a 
separate suit and contende I that the 
pliintiffs had a perfect right to value 
this particular relief as they pleased, 
and further that in the present 
instance it was not unre isonable for 
the plaintiffs to put the value of this 
relief by way of injunction-as low as 
Rs. 10. He referred in argument to 
clause 6 of Article 17 in the schedule 
aforesaid. This provides a fixed fee 
of Rs. 10-0 for every other suit where 
it is not possible to estimate at a 
money value the subject matter in 
dispute which is not otherwise pro¬ 
vided for by this Act. This is the 
fundamental fallacy in the argument 
of the learned counsel for the appel¬ 
lants. Whichever way the plaint of 
this suit be looked at, it is one other¬ 
wise provided for by the Act. It is 
either a suit to obtain an injunction, 
or it is a suit to obtain a declaratory 
decree in which consequential relief 
is prayed. The argument for the 
appellants is so far correct that the 
plaintiffs in such a suit are entitled 
to state the value to them of the 
reliefs claimed and the Court Fee 
payable must be calculated according 
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amount at which the relief whole had been valued by them 


sought is thus valued. These provi¬ 
sions, however, must be read subject 
toS 8 of the Suits Valuation Act 
(No* VII of 1887). What the plain 
tiffs in a suit like the present are not 
entitled to do is to put a high valua¬ 
tion on the plaint for purposes of 
jurisdiction, and thus obtain an ad¬ 
judication on the matter from a Court 

of superior grade, while at the same 

time asking for a different and much 
lower valuation for the purposes of 
Court Fees. This is precisely the 
point which was considered by a 
Bench of this Court in the case of 
Mt. Jageshara v. Durga Prascul Singh 
(1) It is quite true, as was contended 
by counsel for one of the parties in 
the above case, that the intention of 
th’e leghlature is that parties should 
first value their suits for purposes of 
Court Fees ant, when this has been 
done the valuation for purposes of 
Court Fee will, in all cases falling 
under the operation of S. 8 of the 
Suits Valuation Act, be the same for 
purposes of jurisdiction. The present 
case is beyond question one to which 
the section above referred to applies. 
If the plaintiffs had stated that the 
value of the declaration and of the 
accompanying injunction was to them 
little moro than nominal, if for 
instance they hud fixed upon Re. 100-0 
as the value of the declaration and 
Rs. 10-0 as the value to them of the 
further injunction, or if treating the 
suit as one simply for an injunction, 
this being the substantial relief 
claimed, they had put a valuation of 
only Rs. 10-0 on tho relief sought, I 
should not be prepared to say that 
they would not have been within their 
rights i but in that event the suit 
would have been filed in a Court of 
subordinate jurisdiction to that which 
actually entertained and disposed of 
it. The plaintiffs committed them¬ 
selves to the statement that they 
valued the suit at Rs. 3.038-7-0, plus 
a further sum of Rs. 10-0 as the sepa¬ 
rate valuation plaoed upon the relief 
claimed by way of injunction. Under 
these oircumstanoes they are uot, in 
my opinion, entitled to contend that 
the relief soug ht in the suit as a 
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the plaint at Rs. 10-0 only. I uphold 
and affirm the report of the stamp 
officer. The plaintiffs appellants must 
make good the deficiency shown in 
the said report and I allow them one 
month’s time *i h hin which to do so. 
Stamp Officer's report affirmed. 
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Walsh Ag. C. J an) R*ves, J. 

Md. Raza Khan an t others —Plain¬ 
tiffs— a ppellants. 

v. 

Md. Askari Khan— Defendant—Res- 
dant. 

L. P. A. No. 157 of 1922, Decided 
on 16th May 1924, from a Judg¬ 
ment of Piggott, J D/- 5th July 1-22. 

♦ * (a) Highr+nan—Defrcation or lost grant 
is usually pr*$um> rf. 

The exis-eaoe of a pr or dedicat on with 
regard to au ancient p.blic way takes very 
much tbe naimri r.f what is ca ed a It s» grant. 
It • eot rely (iff rei t i »’s legal i.ttributes 
and in its ^ngi - fr^m a private way or ease- 
ment which u.ay be ecquirei by prescription 
following upon continuous user. The public 
cannot acquire a public way by pr scription, 
and wlera a public way s ‘ouua an-, no traces 
are fortiionni «g of i-s oiigm ibe law pre¬ 
sumes a dedioatim or a I st grant by the 
•wner t# a horn tbe l Mid belo god and who 
a one oould dedicate it . (P 581, C 1] 

(5) Highway - Eagl >h principles should 
be mpplud to casts of h oh>ays—bcngal and 
Assam Cirri Courts Act (XII of IbSt) S . 37 

M. 

It i9 sometimes dangerous to attempt to 
aicerta n tbe law in I.oia by the discussion 
ot English ease.*. But h. a matter where, 
legislation like tho Mui.i a. a.nits Act, toilow- 
*iug cLsaly upon Eng ish Loia« Government 
legislation, has left tLo matter at a ge, with¬ 
out following it up by mod fying the genera 
law on a to -io such as public ways and high¬ 
ways tbe Courts in L.dia t r* lealiy c^joiued 
to apply the English princpler, P 581, C 2] 

♦ tc) U P, Municipal At S, IM—In the 
case of pu l lic way j only tht Surjace vests in 
municipality o <d not the iOiL 

Tbo words* 1 veatiug M and “boloig^ng to M 
as applied to puolio * ays w h;c k . r<? vested in 
tho Municipalities, olo*rly re a d only t^ the 
streets, ways and passages or uhatover olse 
they may be which bolong to the *ublio. 

In the case of a publ'o way it is tbe surface 
and not the soil which con ti utes tbe street, 
it is the surface al ng which t o publio have 
the right to pass and it is the surface for the 
purpose of lawiml passage whioh defines the 
public rights and therefore, when the words 
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“ belonging to ” are used in the section, the 
Legislature did not intend to vest in the 
Municipalities ai ything more than what was 
ne j 6 j 8 j ry to constitute the street or passage 
and did not thereby dopr.ve the owner of the 
land, who made the original dedication, of 
the soil wliici he necessarily reserved to him¬ 
self when he v as . ontent to dedicate the sur¬ 
face to the use of the public. [P. 582 C 1) 

*(d) Damages — S, ccial damages erg great 
inconvenience Constitutes—C. P. C., S. 91. 

Where the pla ntiff woul I, every day and 
every hour of ti.e day when he desired to 
leave his house by tl e entrance on a particu¬ 
lar side he compelled to go the other way and 
travel at least 3 cr 4 times as far and 3 or 4 
times as fast if he w*re pressed for tin.e. 

Held : that that would amount to special 
damage or a more particular form of nuisance 
suffered by him than by the general public. 
The Court oucht to consider, eveo although a 
particular form of nuisance is not capable of 
being traus lated into rupees and annas, whe¬ 
ther it is a substai tia' grievance which con¬ 
stitutes a » ror.g p-cul arto the plaintiff which 
in the ordinary w -y Court of justice would re¬ 
move by grant i g an injunction. (P.582, C. 2.1 

% (ef C. P. Lode. S., 91—Section is merely 
procedural. 

S. 91 is a provision for procedure. It 
does i ot purport to create a right which did 
not exist befo'6 nor it purports to deprive any¬ 
body of a r ght derived from tbe general law 
of the land. It is not a prohibitive sect » 
which prevents a pir.-ou from asserting a 
right except in a particular way. [P. 582. C. 2.) 

S. Z. Mehdir— for Appellants. 

S. A. Haider —for Respondent. 

Walsh, Ag. C. J.—In this case which 
raised a question of some importance, 
we regret that we find ourselves un¬ 
able to agree with the view taken by 
the learned Judge. He says in his 
judgment that, he can find no case in 
the official reports in which the prin¬ 
ciple contended for by tbe appellant 
has been affirmed, or applied, by the 
Courts in India. In this, we think, 
he was mi-led. It appears that the 
relevant authorities were not quoted 
to him. Tbe suit of the plaintiff has 
been dismissed on the ground that no 
one except the Municipal oard. in 
any particular pUo * in which a pub¬ 
lic way is nstructed, has any right 
to complain of the obstruction in a 
Civil ( ourt. We think that this is 
incorrect, and lays down the true 
principle too narrowly. The case is 
important, for this reason, because 
Municipal Hoards, at any rate in 
these Provinces, are young, untrained 
and apparently not too well-equipped 


for the discharge of the difficult duties 
which they have to perform. For 
example, in the district from which 
this case comes, nobody could say 
that the condition of the roads, at 
any rate, in Allahabad, was such as 
would meet with the approval of an 
ordinary competent surveyor who 
was jealous of his reputation as a 
road authority, and the case is there¬ 
fore important i asmuch as whereas 
considerable inconvenience might be 
inflicted upon individuals in these 
Provinces by obstruction to ways and 
streets which are vested in the Muni¬ 
cipal authorities, inconvenience which 
cannot be compensated by cash, we 
are afraid that if in lividuals so incon¬ 
venienced had to wait until the Mun- 
cipal Board was stirred into sufficient 
activity to bring a suit in order to 
redress tbe grievance of obstruction 
they would probably have to wait a 
very considerable time. The point 
may be stated in a nutshell. The 
plaintiff and the defendant occupy 
adjoining houses in this locality. 
Between their two houses runs a road 
or lane which is obviously of great 
value and convenience to both of 
them. It is not suggested that it is a 
private way, jointly enjoyed by both 
of them. As to its origin the plain¬ 
tiff’s case is, and there appears to be 
no dispute about it, that it was origin¬ 
ally his father’s, that the road or way 
now vested in the public authority for 
use of the public was dedicated to 
the public by his father, that the 
soil still remains in his proprie¬ 
torship and that, the defendant, 
by blocking up either end of this lane 
by means of pakka walls which abso¬ 
lutely prevent the plaintiff from using 
it in any shape or form, has caused 
not only an obstruction which must 
necessarily concern any member of 
the public who desires to use the road 
but which inflicts serious inconveni¬ 
ence and obstruction amounting to 
special damage upon the plaintiff. 
Except so far as concerns the special 
damage suffered by the plaintiff 
which is a question of fact and which 
has not been clearly determined by 
any judicial decision in the lower 
Courts, these facts appear to be agre¬ 
ed on both sides. Now the vesting in 
local authorities in these Provinces, 
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and the control exercised by local 
authorities in these provinces 
Overstreets, roads, lanes and ways 
which are public, and over which the 
public have a free, unrestricted right 
of passage, is statutory. As regards 
Allahabad from which this case comes 
it turns upon S. 113 of the Municipa¬ 
lities Act of 1916, or the correspond¬ 
ing section of the previous Act. With 
regard to the law of highways gene¬ 
rally in India there is no Code. But 
dedication, which is the usual and 
almost invariable method by which 
land which was once in private 
ownership becomes, as regards its 
surface, reserved for the use of the 
public as a highway, precedes vesting 
and control. In other words, high¬ 
ways, streets and public roads are 
older than Municipalities, and older 
than the section which vests them in 
Municipalities; and therefore, the 
statement that a public way is vested 
in and belongs to a looal authority 
under the Municipalities Act, 1916, 
is only a partial statement of the 
legal position, a point which we think 
the learned Judge overlooked. Every 
public road or way must have a his¬ 
tory, and every piece of land in the 
Province must have had an ownership 
at some time or another, and land 
which was once in private ownership 
oan only be converted into public use 
in respect of its surface, by an act of 
dedication. A dedication means some¬ 
thing more than a gift. It is derived 
from the word “ to give”, but it invol¬ 
ves a setting apart by the donor for 
a apeoific purpose. Certainly in Eng¬ 
land, and probably in an ancient 
country like India, it is impossible, 
in the vast majority of oases, to say 
when this dedication took place. So 
that, as a matter of acourate statement 
or historical truth, the existence df a 
prior dedication with regard to an 
anoient public way, takes very much 
the nature of what is called a lost 
pant. It is entirely different in its 
legal attributes, and in its origin, 
from a private way or easement which 
may be acquired by prescription 
following upon continuous user. The 
public cannot acquire a public way 
by prescription, and where a public 
way is found, and no traoes are forth¬ 
coming of its origin, the law presum- 
' 1924 A/?6“ ” T 


Khan (Walsh, Ag. C.J.) Allahabad 601 

es a dedication or a lost grant by the 
owner to whom the land belonged, 
and who alone could 'dedicate it. 
These principles, which are really 
elementary, but not always clearly 
understood, are the law as understood 
and accepted by generations of law¬ 
yers in England. It is, of course, 
sometimes dangerous to attempt to as¬ 
certain the law in India by the discus¬ 
sion of English cases. But in a mat¬ 
ter of this kind, where, in legislation 
like the Municipalities A;t, following 
closely upon English Local Govern¬ 
ment legislation, the legislature has 
left the matter at large, without fol¬ 
lowing it up by codifying the general 
law on a topic such as highways, the 
Courts in India are really enjoined to 
apply the English principles. That 
statement of the law is borne out by 
Act XII of 1887, mare generally 
known as “The Bengal and Assam 
Civil Courts Act,” which codifies and 
oarries forward the old Bengal Regu¬ 
lations. S. 37 (2) enjoins upon the 
Court in cases not provided for by the 
foregoing section which deals with 
traditional Muhamedan and Hindu 
law, or by any other law for the time 
being in force, which of course in¬ 
cludes a Municipal statute, the duty 
of acting according to justice, equity 
and good conscience. In the case of 
Waghela Rajsavji v. Sheihh Masludin , 
(1) the Privy Counoil has declared 
that direction is generally interpre¬ 
ted as meaning the application of 
English Principles, unless there is 
something in the state of Indian 
society which makes those principles 
either inapplicable altogether, or 
necessarily modified. We think that 
the case of public ways and highways 
is one of those cases which must be 
governed by the rule of equity, justice 
and good conscience as interpreted 
by the Privy Council, and that there¬ 
fore, the English principles are ap¬ 
plicable, as was argued by the appel¬ 
lant before the Lamed Judge of this 
Court. Without going into the case, 
we merely draw attention to the fact 
that in saying this, we are not laying 
down any novel proposition although 
it does appear to be a proposition; 
whioh was overlooked in the argu-j 

(1) IIW] 11 Bom. 551—14 I. A 89. ~~T 
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raent of this case, and by a distin¬ 
guished lawyer of this Court. But 
it is a proposition which has been 
clearly enunciated and accepted by at 
least three of the High Courts includ 
ing Allahabad, if not by all of them ; 
Fazal Haq v. Malta Chan I (2), Sat leu 
Vala-i v. Ibrahim (3), Adamson v. 
Arumugam (4). 

The Madras case is particularly in¬ 
teresting because the application of 
the rule of equity, justice and good 
consciene was used there to enforce 
the rule of the English law against 
the plaintiff, that is to say, in holdi ig 
that no action can be maintained for 
what is a mere general obstruction of 
a highway affecting the whole public 
at large, by one person without proof 
of special damage, a fact which was 
recognised by the learned Judge in 
his judgment. But the right to sue, 
while carefully guarded as laid down 
in I. L. R. 9 Madras, is not do'troyed 
as the Judge seemed to think by the 
fact that the road has become rested 
in, and belonged to, the Municipality. 
We might here observe lest it be 
thought that we are ignoring the 
expression “ belonging to ” which is 
contained in S. 113, of the Municipali- 
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the Courts in India and the Courts h 
England are unanimous in confining 
the right of suit and the right to con- 
pensation, in the case of particular 
individual, to person who can estab¬ 
lish special damage. Special damage 
is not always easy to define or foresee 
but it is well stated in tie judgment 
in I L. R. 2 Brmbav at o*ge 45^ 

“Mo epari.ul rdam g by the naiiaaee 
than tiie p bhc n> g-ne>al, a f any accident 
0 0 1 red lohra/rneb* b ig-d to .0 a ge-ater 
dista C8 «nd be t <rebyput 0 ext a t-xieow 
in the c onveyance of l.is goo s or othfrwiie." 

And without in the least desiring to 
dictate to the lower Court, it is mate¬ 
rial to point out inasmuch as this 
part of the case has not really been 
considered in detail and it is really a 
question of fact, that, in this particu¬ 
lar instance it would appear from the 
map that the plaintiff would, every 
day and every hour of the day when 
he desired to leave his house by the 
entrance on what is apparently the 
eastern side, and turning at righ' an¬ 
gles to the left to walk in a northern 
direction, be compelled to go the 
other way and travel at least 3 or 4 
times as far and 3 or 4 times as fasl if 
he were pressed for tine. On our 
view that would amount to special 


ties Act that the words “vesting” 
and “belonging to" as applied to 
public ways which are vested in the 
Municipalities, clearly relate only to 
the streets, ways and passages, or 
whi tever else they may be, which be¬ 
long to the public. In the case of a 
public way it is the surface and not 
the soil which constitutes the street: 
it is the surface along which the 
public have the right to pass, and it is 
the surface for the purpose of lawful 
passage which defines the public 
right And therefore,when the words 
“ belonging to ” are used in the sec- 
triom, it is obvious that the legislature 
did not intend to vest in the Munici¬ 
palities anything more than what was 
necessary to constitute the street or 
passage, and did not thereby deprive 
the owner of the land who made the 
original dedication of the soil which he 
necessarily reserved to himself when 
he was content to dedicate the sur¬ 
face to the use of the public. So that, 


(2) 118751 1 A!'. 557. 

(3) [1877i 2 Bom. 45T. 

(4) [ 188 SJ f Mad. 463. 


damage, or a more particular form of 
nuisance suffered by him than by the 
general public And we think the 
lower appellate Court ought to consi¬ 
der even although the particular form 
of nuisance is not capable of being 
translated into rupees and annas, 
whether it is a substantial grievance 
which constitutes a wrong peculiar to 
the plaintiff which in the'ordinary 
way a Court of justice would remove by 
granting an injunction ; for example, 
a mandatory injunction to remove 
the obstructing walls.” 

Some reference was made by coun¬ 
sel who argued t ie case very fairly 
on behalf of the respondent, to S. 91 
of th Civil Procedure Code We do 
not propose to attempt to explain to 
what extant S. 91 overlaps, or is 
parallel with, the right of a local 
authority like a Municipality, to sue 
in respect of an obstruction to a pub¬ 
lic right of way, or how far it affeots 
sons like the plaintiff who wished to 
sue with the sanction of the Legal 
Remembrancer. We would merely 
utter a word of warning that S. 91 i* 
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cipalities Act to take the original 
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not purport to create a right which 
did not exist before. It certainly 
does not purport to deprive anybody 
.pfaright derived from the general 
\aw of the land. Sometimes it is said 
to be, what one may call, a prohibi¬ 
tive section, which prevents a person 
from asserting a right except w a 
particular way. A Court, which 
applies the Section, must avoid treat¬ 
ing the section as though it went 
further than it does and deprived a 
person, or individual, of a right, and 
we think, we may say this much at 
any rate, without going outside the 
question which arises in this oase, that 
it cannot possibly be held to apply to 
this particular case. For example, a 
gentleman who was more inconveni¬ 
enced by the obstruction to a public 
way in his immediate neighbourhood 
than any one else might be the most 
unpopular person in the neighbour¬ 
hood. Indeed it is the fate of persons 
who are unpopular, to find themselves 
frequently more inconvenienced by 
the acts of their neighbours than 
other people, and it would create in¬ 
justice if a man who happened to be 
so unpopular that he could not get 
anybody to join with him in a suit, 
could be deprived entirely of the use 
of a Decessary public way merely be¬ 
cause he oould not show under S. 91 
of the Code of Civil Procedure that 
he was one of two persons who were 
desirous of asserting their right. We 
think that we are merely declar¬ 
ing again the law as it has been 
, recognised to exist, for a long time 
past. We must allow the appeal and 
remand the case to the lower appellate 
Court to decide the following is¬ 
sues 

(1) In what respeot and to what 
extent, if any, has the plaintiff suffer¬ 
ed a more particular kind of obstruc¬ 
tion. or inconvenience beyond that of 
the general public by. reason of the 
walls built by the defendant. 

(2) Would the plaintiff be adequa¬ 
tely compensated by a sum of money 
aa damages, and a refusal of the in¬ 
junction so aa to leave the walls per¬ 
manently standing ? : 

Wjjythii&'g; happened ,other 

than tha dediqayidn of this public way 

and the vesting section of the Muni- 


ownership of tba land out of either 
the plaintiff or his father ? 

Either party will be at liberty to 
tender fresh evidence. Costs will 
abide the result. 

Our attention 1 is now drawn to a 
further authority Tota v. Sardar 
Singh (5) in which it is said that a 
zamind&r does not sue as a gardian of 
the public in relation to a way in his 
village but in respect of an interfer¬ 
ence with his own rights of property. 
We will consider this when the case 
comes back with the findings on the 
further issues remitted. 

Apveal allowed, case remanded. 

(5) [1888] 10 All. 553—(1888) A. W. N. MS.’ 


1924 ALLAHABAD 603 

Lindsay and Kanhaiya Lal, JJ. 

Mahomad Nazeer alias Bhikhai and 
others —Defendants—Appellants. 

v 

Sheikh Muhammad Sulaiman Plain¬ 
tiff—Respondent. 

S. A. No. 1038 of 1922, Decided on 
19th February 1924, against the deo- 
ree of the Subordinate Judge of Jaun- 
pur, D/- 27ch March 1922, 

Pre-Emption — CuMt"m of, it not abrogated 
by part tion of a village nor by it* bttoming 
inca i able of b ing applied in full to alitred 
condition s effected by partition. 

A partition Joes not abrogate a custom of 
pre-emp ioo. A custom may iutvive but 
its scops may be Dairowed aa it often 
is wh^n partition ia elleoted. The effect 
of a part tioo may be to deprive a certain 
number of those, who were fcrm>rly entitled to 
pre-emption of their right but the c»stom can¬ 
not be entTtly abrogated. It may at.II apply to 
otuer classes when the partition has uot de¬ 
prived ot the tight of t re-eroption. A parti¬ 
tion is the aot of rartie- and even if «me of 
the ahirers n a vil'age ohooae to setk a par¬ 
tition and bring about by t eic own act their 
exclusion from a right they formerly enjoyed, 
the other tha.era wi o temain withn the co¬ 
parcenary body si ould tot te deprived of the 
ri hitueylad. The jroier view apjoarsto 
be that the custom periista and is applicable 
to all who noiwithsta ding the partition con¬ 
tinue in the aame relation cr relations as for¬ 
merly ertitled them to olaim pre-emption 
22 AIL 1 and 13 A.L.J. *36 Foil 

IP. 604.0.1, Is) 

Iqbal Ahmad — for Appellants. 
Mushtaq Ahmad — for Respondent 


604 Allahabad Md. Nazeer v. 

appellants-ven- 
dees were defendants in a suit brought 
by the plaintiff-respondent, Sheikh 
Muhammad Sulaiman to pre-empt a 
sale of property in two villages Rafi- 
pur and Khwajapur made in their fa- 

Tour by the third defendant Salika 
JBlOl. 

* 8 a first cousin of the 
plaintiff and she and the plaintiff are 
co-sharers in the same mahals in the 
two villages. The purchasers have 
s-hares in these villages but in diffe¬ 
rent mahals. The plaintiff relied 
upon the custom set out in the wajib- 
nl-arzes prepared at the last revision 
{^ "ttlement in or about the year 

loo4. (The district is permanently 
settled). J 

It is admitted that since these 
WQJib-ul-arzes hare been prepared 
there has been perfect partition of 
both the villages in suit and it is this 
u Ct j w k* c b b as been relied upon by 
the defendants appellants in order to 
defeat the plaintiff’s claim. It is 
common ground that no fresh wajib- 
ul-arzes were prepared after partition 
and so it vas contended that the cus¬ 
tom had been abrogated. In the al¬ 
ternative it was pleaded that if the 
custom was still in force the plain¬ 
tiff had no better right than the de- 
fendants-purchasers as all are owners 
of shares in the two villages. 

This defence was accepted by the 
trial Court and the plaintiff’s suit was 
dismissed. In appeal this decision 
was reversed and the suit decreed. 

In this Court three pleas are taken 
in the memorandum of appeal. 

It is said in the first ground that 
the existence of the custom has not 
been proved. Thesecond ground takes 
thesame pointin adifferent way : it is 
said that the Court below should have 
found that the custom had been abro¬ 
gated by the partition. 

Lastly we have a plea that in any 
case the plaintiff has no right supe¬ 
rior to that of the purchasers. 

It is not possible to sustain the 
argument that a partition abrogates 
a custom of pre-emption. That is 
settled by the Full Bench decision in 
Dalganjan v. Kalka (I) and also by 
the Privy Council decision in Digam- 

(1) [1899] 22 All. 1—(1899) A.W.N. 111 (F.B.) 
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bar Si-ngh v. Ahmad Sayeed Khan (2) 
The question is whether the cus 
tom as recorded in the old wajib-ul. 
arz has survived the partition and 
whether it can be applied to the al¬ 
tered state of things brought about 
by the partition. It has been argued 
before us that if the custom as record- 
ed before partition cannot be applied 
in its entirety in the altered condi¬ 
tions effected by the partition it must 
be deemed to have been abrogated. 
We do not think there is anything 
in either of the rulings cited above to 
justify this proposition. 

A custom may survive but its scope 
may be narrowed as it often is when 
partition is effected, as is apparent 
from the decision in Dalganian's 
case (1). 

The effect of a partition may |?be to 
deprive a certain number of those 
who were formerly entitled re- 
empt of their right but it never seems 
to have been suggested that it results 
from this that the custom is entirely 
abrogated. It may still apply to other 
classes when the partition has not 
deprived of the right of pre-emption. 
A partition is the act of parties and 
it is difficult to see why if some of the 
sharers in a village choose to seek a 
partition and bring about by their 
own act their exclusion from a right 
they formerly enjoyed, the other 
sharers who remain with the co-par-, 
cenary body should be deprived of 
the right they had. The proper view! 
appears to be that the old custom] 
persists and is applicable to all who, 
notwithstanding the partition conti¬ 
nue in the same relation or relations 
as formerly entitled them to claim 
pre-emption. 

The wajib ul-arz of Khwajapur pro¬ 
vided for a right of pre-emption first 
in favour of sharers who were mem¬ 
bers of the same family next in fa¬ 
vour of “ hissedaran qaribi" and after 
that in favour of “ hissedaran deh .” 

In the case of Rafipur the scheme 
was somewhat different. The first 
right was given to sharers, members 
of the same family the next to sharers 

(3) [1915J 37 All. 129—i2 I.A. 10—13 A. L. J. 

236—19 C. W. N. 393—17 M. L. T. 193- 

2 L. W. 303—31 0. L. J. 237—38 M. L. J. 

556—17 Bam. L. R. 393—28 I. C. 34— 

It 15 M. W. N. 581 (P.O.) 
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in the same patti, the third to sharers 
in the same thok and the last to 
“hissedaran deh." Now that new 
mahals have been formed some of 
these olasses of pre-empt ors have 
necessarily disappeared e. g., the 
“ hissedaran deh." But there can be 
no difficulty in holding that the cus¬ 
tom is still applicable as regards the 
class denoted by the expression 
“ sharik khandani " who in both vil¬ 
lages have clearly the best right of 
all. The vendees can only claim as 
“ hissedaran deh " but uoder the al¬ 
tered constitution of both the villages 
they would not be entitled to pre¬ 
empt in a mahal in which they had 
no share. 

The plaintiff here is c'early a 
“ sharik khandani ” of the 'vendor : 
they are, as has been said first cou¬ 
sins and undoubtedly belong to the 
same family being descended from a 
common grandfather. 

The plaintiff is entitled to the bene¬ 
fit of the custom which, so far the 
class to which he belongs is concern¬ 
ed must be deemed to have survived 
the partition. 

The decree of the lower appellate 
Court is oorrect. The appeal fails 
and is dismissed with costs including, 
in this Court, fees on the higher 
seale. 

Appeal dismissed. 
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StfLAIlf AN AND KANHAIYA LaL, 

JJ. 

East Indian Railway Company , 
Limited —Defendant—Appellant. 

v. 

Lola Janki Prasad and another — 
Plaintiffs—Respondents. 

Y. A. No. 478 of 1921, Deoided on 
4th June 1924, from the decree of the 
Resident and District Judge for Rail¬ 
way, at Gwalior. 

* (°) Rail wags Act, S. It—Company may 
it* liability an bailee hy special contract - 
Risk Note form B. 

A Bail way Company when eat rutted to 

B a ir° m .? n «\ ■tetion to another baa 
under 8. 7* the liability of a bailee. The 

u a w- how0 ’* r contract iteelf oat of 
that liability by a apeoial oontraot in one of 
the forma rooogniaed by Government. Bltk 
Note B ia one of those forma. IP. 607.0.3] 


(6) Railways Act, S. 72-Risk Note form B- 
No loss of complete packages -C’t mpany is not 
liable for datntgea to package though due t* 
its wilful neglect. 

When all the bags do arrive and none of the 
bags are misai ig the cun a y canaot be held 
liable even though it b» fon.d that the bag* 
had b ei damagei owing to tfie wilful negleot 
of the Railway Company. [P. 608, O. lj 

(cl Railways A f, S. 71—Liabilitu as bailee 
continues till date of delivery of good* to con¬ 
signee. 

The position of the Ra'lway Companies as 
carriers continual till tne date of tue delivery 
to the conaigoee. (P- 608, C. 2] 

(d) Civil P C., O. it, R. 4—Common decree 
against two defendants—Appeal by one defen¬ 
dant maki' g other a Respondent on grounds 
00 mm»» to ooth—Court may transfer Deft- 
Respondent as Appellant: 

Where a joint deoree waa pawed against two 
defeodanta b it ooe only appealed against It 
making the co-iefendait as Roefo .dent on 
grounds common to both aod the defendant 
respondent filed'crosa-objeotions to the decree 
the Court directed the defendant-respondent to 
be tracsfe.red from the an ay of rratondeots to 
that of Appellants and proceeded to determine 
the appeal on the ground oommon to both. 

JP. 609, C. 1] 

B. K. Mukerji and O. M. Chiene — 
for Appellant. 

Ladli Prasad Zutshi and Balmukund 
—for Respondents. 

Sulaiman, J—This is an appeal by 
the East Indian Railway Company, 
defendant No. 2. arising out of a suit 
for compensation for loss of sugar and 
for damages. It appears that on the 
15th of May, 1919, 125 bags of sugar 
No. 6,713, invoice No. 2 were despatch¬ 
ed from Kantapukar station on the 
East Indian Railway to Gwalior 
station on the Great Indian Peninsula 
Railway. A pe-son said to be named 
Chhote Lai, purporting to aot on be¬ 
half of the consignor.despatohed these 
goods at Kantapukar station. The 
wagon containing the consignment 
was transferred at Manikpur and 
arrived at Gwalior on the 28th of May 
1919. It is the case of both the par¬ 
ties that when the wagon arrived at 
Gwalior the seals were found intaot, 
indicating that there had been no pil- 
ferir g in transit. The goods were 
unloaded and placed in the goods-shed 
for some 2 days before they were deli¬ 
vered to the plaintiff. At the time of 
delivery, however, it was found that 
many of the bags were out and a good 
part of the sugar had disappeared and 
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there was & shortage of about 83 
maunds and odd in quantity. 

The plaintiff claimed Rs. 1,841-6-0 
as compensation for the sugar lost and 
Rs. 240 as interest and damages on 
t>he said amount. 

The pleas taken by the two Com¬ 
panies in substance were that the 
goods despatched had been defectively 
packed so as to be liable to damage, 
leakage or wastage in transit, and the 
risk note Form A had been taken. 
They had also been despatched at a 
reduced rate under risk note Form B. 
It was therefore pleaded that under 
no circumstances the plaintiff was 
entitled to any damages for the loss 
inasmuch as no complete package 
had disappeared, and that there was 
no wilful negligence on the part of the 
Railway Companies. 

At the trial the plaintiff appears to 
hare disputed the genuineness of the 
risk note form A, risk not form B as 
well as the forwarding note, which 
were relied upon by the Railway Com¬ 
panies. 

The learned District Judge, the 
Resident of Gwalior, came to the 
conclusion that it was not satisfactori¬ 
ly established that risk note form 
A had been actually executed to 
the knowledge of the consignor, or 
with his authority, but that haring re¬ 
gard to the fact that lower rates were 
charged it should be presumed that 
the goods were despatched under risk 
note form B. As to the forwarding 
note he was rather susoicioua as to 
whether some entries in it had not 
been made subsequently. He further 
came to the conclusion that there was 
wilful negligence, or theft, or both, on 
the part of the servants of both the 
defendant companies He found it 
difficult to attribute how much of the 
loss was due to the wilful negligence 
or how much to theft on the part of 
the serrants of the two Railways or 
to apportion the liability for the negli¬ 
gence and theft between them Hold¬ 
ing that under the circumstances the 
defendant compai ies were not at all 
protected, he finally passed a decree 
in these terms :— 

“ I give a decree in favour of the 
plaintiff against the two Railway 
Companies jointly, i e., in equal shares 
for a sum of Rs. 1,675 interest on the 
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sum at 6^ per cent, from the 20th 
May 1919 to date with cost”. 

The East Indian Railway Company 
has filed an appeal impleading the 6. 
L P- Railway Company as one of the 
respondents. The latter Company has 
filed cross-objection against the de- 
oree. 

The first point which we have to 
consider in appeal is tbe term* of the 
contract under which the goods were 
despatched for Kantapukar station. 

We are of opinion that the learned 
District Judge is not quite correct in 
thinking that it is not established that 
the goods were despatched under risk 
note form A. As a matter of fact we 
find that in the notice which was sent 
on behalf of the plaintiff on the 19th 
August 1919 to the Agent. G. I. P. 
Railway it was clearly admitted that 
“the execution of the risk note form 
A could not be denied." This original 
document had not been produced and 
was admitted at the trial by the plain¬ 
tiff’s vakil. It was also furtner ad¬ 
mitted in that notice that there was a 
remark made on the railway receipt 
that bags were ‘slack in condition.’ 
Risk note form A is only executed 
when the articles tendered for carriage 
are either already in a bad condition 
or so defectively packed aa to be 
liable to damage, leakage or wastage 
in transit. It is clear to our mind 
therefore that it must have been 
noticed at the place of despatch that 
the goods were either in a bad condi¬ 
tion or defectively packed and it was 
on that account that the risk note 
form A was taken. In order to prove 
the rif-k note form A the plaintiff has 
produced one of the Railway clerks at 
the station of despatch who attested 
this document on the date it bears. He 
proves that he signed it on that dale. 
It is true that no attempt was made 
on behalf of the defendant companies 
to summon Chhote Lai who purports 
to have signed it on behalf of the con¬ 
signor. At the same time no attempt 
was made on behalf of the plain,tiff 
also to produce this person, who must 
be the agent of his consignor, to deny 
his signature on this document. The 
plaintiff is a consignee. He had to 
admit that the goods were consigned 
by Messrs. Bhagat Ram Shiva Pratap 
and must have been despatched either 
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br the proprietors or by some one act¬ 
ing as their agent. Great reliance 
however is placed on the circumstance 
that the railway recei t which must 
have been returned to the tx. 1- r. 
Railway on delivery has not been pro¬ 
duced. At the trial it wb.s suggested 
that it must have been destroyed after 
the expir- of six months. Whether 
this is or is not a true explanation we 
are unable to say. The fact, however, 
remains that the railway receipt 
which was a very important docu¬ 
ment in the casein dispute is not 
forthcoming. In spite of this, how¬ 
ever we are of opinion that having 
regard to the admission of [the plain¬ 
tiff himself in his previous notice it 
must be accepted that the goods were 
despatshed under risk note form A 
and that the form which has been 
produced in this case and which was 
aMiested by the witness Serish Chan¬ 
dra Biswas is the document which 
was signed by 'he person who gave 
his name as Chhote Lai and who re¬ 
ally tendered the goods for despatch 
to Gwalior. 

The other disputed document is risk 
note form B. It also purports to bear 
the signature of the same person 
Chhote Lai. We have compared the 
signatures on forms A & B as permit¬ 
ted by S. Y3 of the Indian Evidence 
Act and we are satisfied that both 
these documents bear the signatures 
of one and the same person. Further¬ 
more form B also is proved by the 
witness Biswas in the same way, t.e., 
that it was attested by him on the date 
it purport* to bear and was written at 
Kantapukar station. 

As regards the forwarding note the 
main point urged against its genuine¬ 
ness is the entry under the oolumn 
“Condition of goods" which is as fol¬ 
lows:— 

“Gunny packing weak and strained ; 
several bags also liable to sweat in 
transit due to inherent moisture. 
Several bags, torn, resewn and badly 
.slack condition.” 

This purports to be in an ink differ¬ 
ent from the ink with which the en- 
trios above referred to were filled up. 
But the ink, as pointed out by the 
learned judge, is eimilar to the ink 
used in'the marginal notes as to the 
condition contained in form A. We 
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are of opinion that this entry is by no 
means suspicious When the plaintiff 
admitted that the form A was execut¬ 
ed and when we are satisfied that 
form A could never have been exe¬ 
cuted unless the goods were in a bad 
condition or defectively packed, there 
is really no suspicion in finding an 
entry to that effect in the forwarding 
uote. The forwarding note also pur¬ 
ports to have been signed by the same 
person Cbhote Lai whose signature 
tallies with the signatures on forms A 
& B. Although the defendant com¬ 
panies have not produced better evi¬ 
dence which they could have produced, 
yet we are satisfied that no good 
ground is shown for rejecting the 
genuineness of the three documents. 
We may point out that the learned 
District Judge himself presumed 
that the form B was a genuine docu- 
men t. 

A Railway Company, when en¬ 
trusted to carry goods from one sta¬ 
tion to another, has, under S. 72 of the 
Railways Act the liability of a bailee/' 
The Company can however contract 
itself out of that liability by a special' 
contract in one of the forms Tecognis-j 
ed by Government. Risk Note Bis* 
one of those forms. Under this risk 
note the consignor holds the Company 
harmless and free from all responsibi¬ 
lity for any loss, destruction or dete¬ 
rioration of, or damage to the said 
consignment, from any cause what¬ 
ever, except for the loss of a complete 
consignment, or of one or more com¬ 
plete packages forming part of a 
consignment, due either to the "wilful 
negleot of the Railway Administra¬ 
tion, or to theft by or to the wilful 
neglect of its servants, transport 
agents or carriers employed by them 
before, during and after transit, over 
the said Railway or lines working in 
connection therewith, or by any other 
transport agency or agencies employ¬ 
ed by them respectively for the carri¬ 
age of the whole or any part of the 
said consignment, provided the term 
“ wilful neglect" be not held to in- 
olude fire, robbery from a running 
train or any other unforeseen eventor 
aooident. 

The plaintiff had suggested that 
some of the bags were found missing. 
The finding of the Court below is 
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against the plaintiff and no serious 
attempt has been made before us to 
challenge that finding. We must 
therefore accept that 125 bags did 
arrive at Gwalior, although some of 
them had been cut or were broken and 
their contents had been partially re¬ 
moved or had disappeared. All the 
same it is to be conceded that under 
the risk note form B the company was 
held free from all responsibility for 
any loss, destruction or deterioration 
or damage to the consignment except 
when there was a loss of a complete 
consignment or one or more complete 
packages forming part of the consign¬ 
ment. It follows therefore that when 
all the bags d'd arrive and none of the 
bags were missing the company can¬ 
not be held liable even though it be 
found that the bags had been damag¬ 
ed owing to the wilful neglect of the 
Railway Company. It is therefore 
unnecessary for us to go into the 
question in what way the damage was 
oaused to the sugar. We are satisfied 
that under the terms of the contract, 
which were entered into between the 
parties in consideration for accepting 
lower rates the defendant companies 
were free from responsibility unless a 
whole package had been lost. 

The learned counsel for the defen¬ 
dant appellant has however urged that 
the risk note was merely an indem¬ 
nity bond signed by the consignor for 
the benefit of the Company and could 
mot affect the rights of the consignee, 
who was entitled to receive the con¬ 
signment. The contention is that he 
must have a decree against the Rail¬ 
way Companies, which however, may 
have their remedy against the con¬ 
signor. He relies in support of his 
contention on the case of The Rohil- 
khand and Kumaun Railway v. Ismail 
Khan (1). We are unable to accept 
this contention. The case relied upon 
was quite different inasmuch as there 
the loss had been caused to the plain¬ 
tiff by refusal of delivery after the 
consignment had arrived and a subse¬ 
quent unjustified sale. 

It is next contended that the posi¬ 
tion of the Railway Companies was 
that of a warehouseman and they 
were liable for the loss occasioned 


after the consignment had arrived at 
Gwalior. In support of this conten¬ 
tion reliance is placed on the case of 
Bengal & North Western Railway y. 
Mulchand (2). We are unable to ac¬ 
cept this contention either. The con¬ 
tract of the Railway Companies as 
pointed ouc in that case at p. 660, was 
not only to carry the goods but also 
to deliver them. It follows that the 
custody of the goods with the carriers 
must extend beyond the period of 
their transit. Risk Note form B also 
uses the expression “during and after 
transit.” We are satisfied that the 
position of the Railway Companies as 
carriers continued till the date of the 
delivery to the plaintiff. After the 
arrival of the goods at Gwalior and 
before delivery they never either ex¬ 
pressly or impliedly agreed to hold 
the custody of the goods as ware¬ 
housemen. Their liability therefore 
cannot be extended. 

In this view of the matter the suit 
was wrongly decreed in favour of the 
plaintiff and against the Railway 
Companies. 

The G. I. P. Railway has not filed 
an appeal against the decree but has 
preferred a cross-objection under 0. 
41, r. 22, C. P. C. A preliminary point 
is taken on behalf of the plaintiff- 
respondent that such a cross-objection 
does not lie. It strengly urged that 
the decree having been against the €1. 
I. P. Railway Company it wai their 
duty to appeal from it against the 
plaintiff and not merely file a cross¬ 
objection against the ca-defendant 
appellant. It is net neceaaary for us 
to consider whether ‘under the provi¬ 
sions of O. 41, t. 22, which differs 
slightly from the old S. 567, a co-res¬ 
pondent can file cross-objections 
against another co respondent. The 
decree passed by the learned District 
Judge in favour of the plaintifl 
against the two Railway Companies 
proceeds on a common ground, and 
the G. I. P. Railway Company can be 
transposed from the array of the res¬ 
pondents to that of the appellant, as 
suggested by the counsel for the twe 
Companies. 

The position then is this. There was 
a decree for Rs. 1,675 with costs passed 

(2) 119201 42 AU. 455—18 A.L.J. 764—5? 10- 
1000. 


(1) [1915J13 A.L.J. 417—29 1.C.207. 
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jointly against both the defendants, 
who were to be liable in equal shares. 

One of the defendant companies, 
namely the East Indian Railway, ap¬ 
peals from that decree and the relief 
olaimed by it that this Court be pleas¬ 
ed to reverse the decree of the lower 
Court so far as it is against the appel¬ 
lant with costs, or grant such further 
relief as it deems fit. This appeal as 
originally .aid, was directed against 
the deoree so far as it affects the East 
Indian Railway Company and was 
valued at Rs. 837-8-0 t. e„ half the 
amount decreed. The G. I. P. Railway 
challenges the decree on the same 
ground. It has paid the Court fee on 
its half share of the total liability im¬ 
posed by the decree. The E. 1. Railway 
has paid the Court fee on the remain¬ 
ing half share. We direct that the G. 

I. P. Railway Company be transposed 
from the array of respondents to that 
of the appellant, and proceed to deter¬ 
mine the appeal on the ground com¬ 
mon to both. The necessary altera¬ 
tion will also be made in the valua¬ 
tion given in the memorandum of ap¬ 
peal. The whole case is thus before 
us. 

We allow the appeal and set aside 
the decree of the Court below against 
the defendants, but considering the 
unsatisfactory way in which the case 
has been conducted, the omission of 
the Railway Companies to produce 
the Railway receipts and the faulty 
manner in which the consignor had 
packed his goods, we direct the par¬ 
ties to bear their own costs through¬ 
out. 


Appeal allowed. 
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ti^-Rcpond^^ anot her Plain- 
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(а) Agra Tenancy Ad, S. 167—Suit beC 
ween rival claimants is cognisable by Civil 
Court . 

A »uit between rival claimant! to a tenancy 
one for a declaration of title by ooe against a 
rival claimant lies exclusively >n a Civil Court 
and such a suit is not one which is covered 
by 3.167 of the Vgra Tenancy A> t. 11 I.C. 
268; 8 A.L.J. 1009; 33 A. 795 Foil [P 611 C 1] 

(б) Civil P. C ., S. 11—Dispute between 
rival claimants once decided by Revenue Court 
cannot be re-opened in a Civil Court—Aara 
Tenancy Act, S. 167. 

Although S 167 of the Agra Tenancy Act 
does not apply to suits between r.val claimants 
to a tenancy, nevertheless onc> a matter has 
been decided by a Revenue C art it cannot 
be re-opened in aCiviiCocrt. Th s view is 
not based on the provisions cf S. 167 nor on 
the pnociple of res judicata but ra.:ie.- on the 
general ground that the effect of a .owing such 
a thiog lo be done would be to nullify the 
decree of the Revenue Court whioh is final 
and binding on the parties. 41 A. 97 ; Foil. 

(P 611 O 1] 

Baleshwzri Prasad —for Appellants. 

Durga Prasad —for Respondents. 

Judgment.—This is a complicated 
oase in view of the multiplicity of the 
rulings of this Court, some of whioh 
are not easily re-concilable with 
others. 

The present defendant No. I insti¬ 
tuted a suit in the Revenue Court for 
arrears of rent against the plaintiffs, 
and the Assistant Collector by a 
judgment dated the 21st of January 
1921 decreed the claim for Rs. 3-5-4. 
His judgment proceeded mainly on 
the presumed correctness of the 
entries of the Reveuue papers and his 
finding in effect was that plot No. 
211/3 which was in dispute in that 
case was a sir plot belonging to the 
present defendant No. 1. An appeal 
was filed from that judgment and 
was pending in the Court of the 
Collector when the present suit was 
instituted in the Civil Court for a 
declaration that the said plot No. 211/3 
as well as two other plots Nos. 211/1 

c l- 1 [ 2 iL Wer , e oocu i>ancy holdings 
of which the plaintiffs and the defen¬ 
dants were joint tenants. The oause 
of aotion alleged in the plaint was the 
decree for arrears of rent passed by 
the Assistant Collector which was 
said not to have become final inas¬ 
much as an appeal from that deoree 
was pending in the Appellate Court 
on the revenue side. 

The defendants again asserted that 
all these three plots were the sir plots 
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of the defendants, the plaintiffs being 
only shikmi tenants. There were also 
pleas raised to the effect that the 
claim was barred by S. 11 of the Code 
of Civil Procedure as well as by 
S. 167 of the Agra Tenancy Act. 

The learned Munsif who tried the 
case over-ruled the legal objections 
and decreed the suit on the merits 
holding that the plaintiffs and the 
defendants had a joint interest in the 
lands which were occupancy holdings. 
On appeal the findings and the decree 
of the first Court have been upheld 
by the learned District Judge. 

I may mention that, simultaneous¬ 
ly with these proceedings, the pro¬ 
ceedings in the Revenue Court hare 
continued. After the passing of the 
first Court’s decree the Collector 
appears to have set aside the decree 
of the Assistant Collector and to have 
dismissed the suit for arrears of rent. 
A second appeal from that order is, 
I am informed, still pending before 
the District Judge. It is not quite 
clear whether the District Judge on 
the revenue side has or has not stayed 
proceedings to await the result of 
the final decision in the civil suit. 

The main point raised in this appeal 
is that the claim was barred by S. 167 
of the Agra Tenancy Act. In cases 
arising under this section there have 
been such a large number of rulings 
of this Court that it is practically 
impossible to summarise or even to 
refer to them. If the matter had been 
res integrum I would have had no 
hesitation in saying that the present 
suit was not cognisable by a Civil 
Court. S. 167 consists of two parts. 
The first part directs that ' all suits 
and applications of the nature speci¬ 
fied in the fourth schedule shall be 
heard and determined by the Revenue 
Courts.” This apparently gives juris¬ 
diction to the Revenue Courts to try 
not only suits and applications men¬ 
tioned in the fourth schedule but also 
all such as are of the nature specified 
therein. The second portion of it 
says that “ no Court other than a 
Revenue Court shall take cognizance 
of any dispute or matter in respect of 
which any suit or application might 
be brought or made". This confers 
exclusive jurisdiction on the Revenue 
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Courts. And, therefore, all Courts 
other than Revenue Courts must 
refrain from trying such questions. It 
is noteworthy that the expression 
used is not “suits and applications” 
but “ any dispute or matter in respect 
of which any such suit or application 
might be brought or made." The 
section has been obviously made very 
comprehensive in order to include all 
cases in which disputes arise in res¬ 
pect of a matter which can be dis¬ 
posed of by the Revenue Courts. The 
object of the section to my mind 
clearly is thatallsuits.no matter in 
what way the plaints are framed, 
should be instituted in a Revenue 
Court provided the dispute is such as 
can be disposed of by that Court. 

If this were the correct view there 
is no doubt that the true test to apply 
in all such cases would be to ask the 
question ‘ whether the dispute which 
arises in the present case is one in 
respect of which any suit cr applica¬ 
tion could have been brought in the 
Revenue Court ?’ It is true that a 
suit for a mere declaration against 
the defendant only to the effect that 
the parties are joint tenants of a 
holding is not one which falls within 
the fourth schedule. But if a suit 
were brought under S. 95 of the 
Tenancy Act impleading the zamindar 
and asking for a declaration that the 
plaintiff was a tenant of the zamindar 
jointly with the projormo defendant 
such a suit would clearly be exclu¬ 
sively triable by the Revenue Courts. 
It is also apparent that a mere 
declaration obtained in a Civil Court 
against the defendant would in no 
sense be binding on the landlord, who 
is no party to those proceedings and 
who may very well net recognise the 
present plaintiffs as his tenants. As 
against the landlord the Civil Court 
decree would be futile and a fresh 
litigation in the Revenue Court would 
be necessary. This being so, one 
would expect that the proper course 
to adopt in disputes about tenancy 
rights is to obtain a declaration in 
the Revenue Court both against the 
landlord and the rival tenant. In 
that view of the matter, I would have 
had no doubt that the dispute which 
arises in the present suit is one in 
respect of which a plaint if properly 
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framed, could and ought to have been 
filed in the Revenue Court. 

However, sitting as a Single Judge, 

I am bound to follow Division Bench 
cases of this Court. The series of 
authority against my view is over¬ 
whelming and I am bound to submit 
to the rule of law laid down therein. 

In Bhv.pt. Ram Lai (1), Jugunnuth v. 
Ajudhiu Singh (2), Ounesh v. Kundun 

(3) , Inayat-un-nissa v. Sulim-un-nissa 

(4) , and Najibutlah v. Gulsher Khan 

(5) it has been held by this Court that 
a suit between rival claimants to a 
tenancy lies exclusively in a Civil 
Court and that such a suit is not one 
which is covered by S. 167 of the Agra 
Tenancy Act. That being the recog¬ 
nised interpretation of S. 167, it must 
be held that the present suit, being in 
its nature one for a declaration of 
title against a rival claimant, was a 
suit which could only have been 
brought in the Civil Court. 

This, however, does not dispose of 
the whole difficulty as previous to 
this suit the dispute with regard to 
plot No. 211/3 had in a different form 
been raised in a Revenue Court. 
What I have, therefore, further to 
see is the legal effect of that previous 
litigation. Although it has been held 
that S. 167 of the Agra Tenancy Act 
does not apply to suits between rival 
.claimants to a tenancy, nevertheless, 
it has also been held that once a 
matter has been deoided by a Revenue 
Court it cannot be re-opened in a 
|Civil Court. This view is not based 
on the provisions of S. 167 nor on 
the principle of res judicata , but 
rather on the general ground that 
the effect of allowing such a thing to 
be done would be to nullify the decree 
of the Revenue Court which is final 
and binding on the parties. I refrain 
from referring to any apparent in¬ 
consistency. That this is the view of 

. aw is c l 0ar from the case of 
Kishore iSingh. v. B ahadur Singh (6), 

(1) KjjUl 33 A1 h 795—11 1.0. 268—8 A.L.J. 

(2> i!T 35 A1U 14-17 X *°- 376 - 10 A.L.J. 

MU) 15 LO. 33. 

U915J 29 1,0. 568. 

mSU*- 348 ~ r 1*0- 594—6 A.L.J. 
<6) ‘ 41 ^.*7-48.1.0,. 470-16 A.L.J, 


(3) 

( 4 ) 

( 5 ) 


which has been followed in tho 
recent Full Bench case of Mollo v. 
Ram Lai (7). 

In the present case, however, the 
Revenue Court has not yet arrived at 
any final decision. The matter, as 
I have remarked above, is still pend¬ 
ing before the District Judge. The 
question is whether this fact makes 
any difference or not. 

The present suit relates to three 
plots Nos. 211/1, 2H/2, and 211/3. It 
cannot be doubted that, so far as the 
two former plots are concerned, the 
previous proceedings in the Revenue 
Court cannot in view of the rulings 
of this Court be a bar to the present 
claim- The decree of the learned 
District Judge qua these two plots 
must therefore, stand as being based 
on a finding of fact which cannot be 
challenged in second appeal. The 
contention of the learned Vakil, can, 
therefore, be sustained, if at all, in 
respect of plot No. 211/3 only which 
was in dispute in the previous pro¬ 
ceedings in the Revenue Court. 

I find, however, that in at least one 
case, Juigopul Nurain Singh v. 
Vmandat (8), a Bench of this Court 
disposed of a civil suit finally on the 
ground that, although a similar dis¬ 
pute had been raised in a suit in the 
Revenue Court thit suit was still 
pending, as the Board of Revenue in 
revision had postponed their final 
decision and were awaiting the deci¬ 
sion of the civil suit. Whether a 
valid distinction can be drawn when 
the matter is pending not in an 
Appellate but a Revisional Court is 
not a question whioh I take upon 
myself to decide. There is the pre¬ 
cedent quoted above which I can 
follow. 

I have already remarked that in the 
previous case the judgment of the 
learned Assistant Collector proceeded 
mainly on the presumed correctness 
of the entries in the revenue papers, 
whereas the judgment of the Collector 
on appeal was based entirely on the 
decree of the Munsif in the civil suit. 
The only Court which has really 
gone into the merits 'of the qa.se 
thoroughly is the Civil Court and in 

~ (7) U930) 4» All. 191-581.O. 772-18 A.LJ. 
1030. 

(8) [1911) 8 A.L, J. 695—101,0. 573. 
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this civil litigation there are the con¬ 
current findings of two Courts on the 
merits to the effect that the plaintiff 
and the defendant are jointly entitled 
to the lands which are really occu¬ 
pancy holdings and not sir plots. 

If it were the fact that the final 
decision of the Revenue Court has 
been intentionally withheld with a 
view to see the result of the Civil 
Court litigation, I would have no 
hesitation in affirming the decree of 
the District Judge and leaving the 
revenue case to be disposed of in 
accordance with this decision. As. 
however, there are no materials on 
the record which would show to me 
the stage at which the second appeal 
before the District Judge has reached, 
I-direct that the parties should file 
before me affidavits within a month 
from this date explaining the true 
situation . If on the perusal of those 
affidavits I am satisfied that the 
decision of the other case has been 
intentionally postponed awaiting the 
result of this suit I would then pass 
the final order dismissing the appeal. 

Case adjourned. 


1924 ALLAHABAD 612 

Daniels, J. 

Mt. Oanga Dei —Plaintiff—Appel¬ 
lant. 

v. 

Sukhdeo Prasad —Defendant—Res¬ 
pondent. 

F. A. No. 212 of 1922, Decided on 
24th June 1924, under the Court Fees 
Act. 

■ Court Fees Act, S. 7 (IV) C—Suit for 
declaration uith consequential relief though 
framcable at a suit for p>»ses“ion falls not 
within S. 7 (V) but within S. 7 (IV) (C.) 

— Where the suit as framed is clearly one for 
a deolar»tion with consequential relief, 
though the suit might have been framed 
purely as a suit for possession :• 

ZUfddi the plaintiff has to pay Court fees 
on the relief which he seeks to obtain by the 
suit. The relief which he claimed being a 
declaration that the deed of gift is invalid 
against her with consequential relief of 
posseeaiOD of the property conveyed by the 
daed, the fee U payable under S. 7 (IV) (C). 
44 A. 62S Toll. IP 612 C 2] 

Mohan Lai Sandal — for Appellant. 

Peary Lai Bancrjee —for Respon¬ 
dent. 


Daniels, J.—This is a reference 
under the Court Fees Act. The plain¬ 
tiff appellant Mt. Ganga Devi is the 
wife of Beni Prasad alias Tirbeni 
Prasad. The latter has been adjudg¬ 
ed a lunatic and the plaintiff sues as 
manager of his property. Previous 
to his being adjudged a lunatic but 
while the proceeding* were pending 
Tirbeni Prasad executed a deed of 
gift in favour of the defendants, and 
they have taken possession of the 
property thereunder. The plaintiff 
alleges thit Tirbeni Prasad was & 
lunatic at the time when this deed of 
gift was executed and she has brought 
the suit for the following reliefs 

(а) that it may be declared that 
the deed of gift executed by Tirbeni 
Prasad in favour of the defendant is 
invalid and void and that the defend¬ 
ant has thereby acquired no right in 
the property mentioned in the deed. 

(б) for actual possession of the 
land conveyed by the deed, and 

(c) for the recovery of the amount 
which the defendant has recovered 
under the deed. 

The Court below has found that 
Tirbeni Prasad was of sound mind 
when he executed the deed and has 
dismissed the suit. The plaintiff has 
preferred a first appeal from this 
decree. The question to be decided 
is whether the suit is one for a 
declaration with consequential relief 
on which Court fee is payable under 
S. 7 (IV) (c) of the Court Fees Aotor 
whether it can be treated as a suit 
for possession under S. 7 (V). Now 
the suit as framed is clearly one for 
a declaration with consequential re¬ 
lief. It is therefore beside the mark 
to suggest that, the suit might have 
been framed so as to ask for different 
reliefs, or in other words that it 
might have been framed purely as a 
suit for possession. The plaintiff has 
to pay Court fees on the relief which 
she seeks to obtain by the 6uit. The 
relief whioh she claims being a 
declaration that the deed of gift is 
invalid against her with consequen¬ 
tial relief of possession of the pro¬ 
perty conveyed by the deed, the fee 
is payable under S. 7 (IV) (c). As to 
this I agree with the remarks of 
Piggott, J. in Rup Narain v. Bishxca 
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Nath (1). The appellant must there¬ 
fore make good the deficiency in 
Court fee in this Court and m the 
Court below in accordance with the 
office report. I allow her two months 
time to do this. If the Court fee is 
not made good within the time allow¬ 
ed the appeal will be laid before a 
Bench for orders as being insufficient- 
ly stamped. 


(1) 1912 All. 358—44 All. 629 = 20 A.L.J. 
587. 
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Undbay and KanahaiyaLal, JJ. 

Kunj Behari Lai and another — 
Plaintiffs— Appellants. 

v. 

Abdul Hadi— Defendant—Respon¬ 
dent. 

S. A. No. 326 connected with No. 
327 of 1921, Decided on 5th June 1922, 
from a decree of the Additional 
District Judge, Moradabad. 

(а) Civil P. C % S % 100—Questionlof Lamlar - 
dar'a negligence i* one of jact and law . 

In & suit by cosharers a^aiost lambardar for 
profits the quegtioa of negligenoe of lambardsr 
is a questioo of mixed fact and law and it is 
open to review in seoond appeal. [P 613 0 21 

(б) U. P. Lind Rev. Act , (190 1 ) S. Jff— 
Lambardar alone cannot be blamed for not 
applying for aeeeeement . 

Under S. 36 of the Land Revenue Act, the 
rent of ex-proprietary holdings ought ordinari¬ 
ly to bo assessed at the time of the mutation 
proceedings at.d under eub-eeotion (4) of the 
same section it is provided that if for any 
reason an order atseising the rent is not 
passed at the time of mutation then an appli¬ 
cation can be made either by the landholder or 
the tenant or aay oo-shorer direotly interested 
In the matter to have the ex-proprietary rent 
assessed. It is not tne exclusive duty of the 
lambardar to apply for the assessment of ex- 
proprietary rent and if neither the lambardar 
nor the other oo-ehmrer* apply for the same 
tney are just as muoh to blame as the 
Lambardar. [p 014 0 2] 

(c) Lambardar—Power*. 

^. ar ^L c#nnot h® held liable for 
*a unauthorised person. He 

mm. 1 ™, t v l f ° r > r0fita b8 * Wea ore<lit fop 
*um* spent by him in ejeoting certain tenants. 

[P 615 C 1] 

Jg6aZ ^.Amad, R, K. Malaviya and 
a. N. Malaviya —for Appellants. 

Raza Ati —for Respondent. 
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Judgment. — These appeals arise 
out of two suits for profits brought 
by two plaintiffs, Kunj Behari Lai 
and Baldeo Pr.sad. In both oases 
the defendant Abdul Hadi iB the 
Lambardar. 

It appears from the evidence on 
record, and is also admitted by Coun¬ 
sel here, that the two plaintiffs and 
the defendant joined together in 
purchasing the village in execution 
of the decree. They bought the pro¬ 
perty for a sum of Rs. 141. It seems 
that the proprietors were persons 
whose estate was very heavily en¬ 
cumbered and this probably accounts 
for ihe small sum which was paid for 
the purchase of the property. 

The plaintiffs came into Court 
suing for their share of the profits 
for the years corresponding to 1916, 
1917 and 1918. The defendant joined 
issue and the result of the trial in the 
First Court was that the plaintiffs 
were given decrees, the learned 
Assistant Collector assessing the sum 
which was due to them on the gross 
rental of the village. 

The reason why the Assistant Col¬ 
lector did this was that in his opinion 
the defendant Lambardar had been 
guilty of negligence and, therefore, 
not entitled to have the profits asses¬ 
sed upon the actual collections for 
the years in suit. 

In appeal the learned Distriot 
Judge has differed from the Court of 
first instanoe and has oorue to a 
finding that in the peculiar circums¬ 
tances of the oase the defendant 
Lambardar was not guilty of negli¬ 
gence whioh rendered him liable to 
have the acoouot for profits taken 
upon the gross rental. 

The first ground whioh has been 
taken in both the appeals ( the 
grounds in both the appeals are 
identical) is that the learned Judge 
of the Court below was wrontr in his 
finding regarding this question of 
negligenoe. 

It has been ruled by this Court 
that in oases of this kind the question 
of negligenoe is a question of mixed 
fact and law whioh is open to review 
in seoond appeal. 

The reasons given by the learned 
Judge in support of his finding are (1) 
that the oolleotions made by the 
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Lambardar amounted to 70 per cent, 
of the present asset?, (2) that the 
situation of the parties was a peculiar 
one inasmuch as they were recent 
purchasers of this property and that 
their tenure of the property was 
precarious inasmuch as the estate 
which they purchased was very 
heavily encumbered. 

In these circu nstances the learned 
Judge agreed with the plea put 
forward by the defendant that the 
plaintiffs could not reasonably pxpect 
him to incur large expenditure in 
litigation again-1 the tenants (f the 
village without the plaintiffs them¬ 
selves taking « share acd contribut¬ 
ing to the costs of bringing suits. 

There is evidence on the record 
which appears to indicate that the 
work of collecti ig rents in t'ni° 
village is not an easy one, and we 
further notice that a considerable 
area of the Tillage is still held by the 
ex-rroprietors who set up the claim 
that they were entitled to hold these 
lands as sir lands. 

Having regard to the admitted 
facts of the case it seems to us that 
we ought not to disturb the finding 
of the lower Appel.ate Court on this 
question of negligence. The points 
which were brought to the notice 
of the learned Judge are really not in 
dispute and. in the circumstances, 
we are not prepared to say that in 
this case the d« fendant Lambardar 
is proved to be guilty of any default 
which in the circumstances might 
properly be called negligence. We 
think that the learned Judge was 
entitled to say that in the circum¬ 
stances the defendant discharged 
his duty as far as it was reasonably 
possible for him to do. 

The next question we are asked to 
consider in these appeals is with 
respect to the rents of ex-proprie¬ 
tary lands. The learned Judge for 
certain reasons giren in his judg¬ 
ment was of opinion that in assessing 
the profits divisible between the 
parties the rent of the lands held in ex¬ 
proprietary tenure she uld not betaken 
into account. According to the Judge 
it would he unreasonable, in face 
of the ex-zamindar’s contention that 
they were in propn'etary possession 
of these lands, to < .meet a Lambar- 


Lal v. Abdul Hadi 1924 

dar, unsupported by his fellow co¬ 
sharers. to sue the ex-zamindar? for 
rent. This is not a very good reason 
which the learned Judge gives. There 
is, however, a much stronger reason 
apparent from the facts which are 
before us. It appears that although 
mutation lmd taken ph ce, and the 
names of the new purchasers of this 
village had been brought on the 
Revenue Records, no steps had been 
taken to ob'ain the assessment of 
rent upon the very large holding 
which still remains in possession of 
the ex-proprietors. 

It is useless for the plaintiffs to 
argue that the Lambardar is solely 
to blame for this. That is not the 
case. LJndtr S. :vi of the Land 
Revenue Act the r e ,)t of these ex¬ 
proprietary holdings ought ordinarilj 
to be assessed at the time of the 
mutation proceedings and under sub¬ 
section (4) of the same section it is 
provided that if for any reason an 
order assessing the rent is not passed 
at the time of mutation then an ap¬ 
plication can he made either by the 
landholder or the tenant or any co- 
sharer directly interested in the 
matter to have the ex-proprietary rent 
assessed. 

We do not think it is the exclusive 
duty of the Lambardar to apply for 
the assessment of ex-propriet iry rent 
and if this has not been assessed, as 
it obviously has not been in this case, 
then the plaintiffs are just as much to 
b.ame as the Lambarlar. We may 
further point out that inasmuch as no 
rent has been assessed on these lands 
no suit for arrears would lie. This 
disposes of the point regarding the 
claim for a share of ex-pr >priotary 
rent. 

The third point which has been 
argued before us is with respect to a 
sum of Rs. 25. According to what is 
stated in the judgment of the learned 
District Judge this sum of Rs. 25 in 
dispute was collected in 1324 F. by & 
person not authorised to collect it. 
It appears that the person who got 
possession of this sum of money was 
a lady named Hassanar? who is the 
wife of one of the ex-proprietors; and 
it further appears from certain evi¬ 
dence on record that this sura came 
into her possession by the sale of 
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certain trees situated in the village. 
If this lady claiming to be a co-sharer 
sold these trees and pocketed the 
money, we very mush doubt whether 
for the purposes of a suit of this kind 
the sura realised in the manner by her 
ought to be treated as coliestions for 
which the Lambardar would be liable 
to account to the other co-share^. So 
far as we can see this lady is not a 
co-sharer at all and the proper 
remedy of the present co-sharers 
would seem to be to join together and 
bring a suit in the Civil Courts for the 
recovery of this sum which has been 
misappropriated by the person in 
[question. We think the Judge was 
tight in not taking this sum of Rs. .5 
into account in assessing the profits 
payable to the plaintiffs in the suits. 
So far, therefore, as the appeals are 
concerned we find that there is no 
reason to interfere with the judgment 
of the Court below. 


Cross objections have been filed by 
the defendant. One of the points 
raised is that the Courts below were 
wrong in their statement of the 
Government revenue of the village. 
It seems that the plaintiffs gave one 
figure and the defendant gave a 
lower figure, and the patwari, who 
probably knows more than either of 
the parties, gave a figure which the 
Courts belcw have accepted. We 
have no reason to believe that the 
patwari was likely to be mistaken in 
such an important matter. 


The other matter which is raised in 
cross objections is that the Courts 
below ought to have allowed the 
defendant certain costs amounting to 
Rs. 9-1-0 which had been inourred in 
ejecting certain tenants. Copies of 
the deorees are on the record which 
support the case tbat a sum of Rs. 9 
was spent by the defendant Lambar¬ 
dar in ejectment cases against certain 
tenants. These costs were not award¬ 
ed to him by the Revenue Court but 
they were inourred all the same. In 
the mroumstanoes we think the plain¬ 
tiff in each case is liabe to be debited 
with one-third of this sum, i. e., Rs. 3 
jm each instance. The result, there¬ 
fore, is that the appeals fail and arc 
dis nissed with costs inoludingin this 
Court fee? on the higher soale, if any 


The cross-objections are allowed to the 
extent that the sum awarded in each 
instance by the Court below will be 
reduced by R 5 . 3. We make no 
order as to costs regarding the cross¬ 
objections. 

Appeal dismissed. 
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Daniels, J. 

Aid it Singh— Appellant. 

v. 

Ojjan Singh— ‘Respondeat. 

S. A. No. 2*0 of 1924, Decideo uu 
14th March 1924, agiinst the decree 
of the Additional Subordinate Judge 
of Aligarh. 

Agra Tenancy Act , (II of 1901) S . 79— 
Illegitimate son in possession of ex-proprietary 
holding after tenant's death-Suit for recovery 
of possession by deceased tenant's brother is 
covered by the section % 

Ao ex-proprietary teaant died and hie 
illegitimate sod got into possession. In a ault 
by the brother of the deceased tenant to 
recover the possession of the holding against 
the illegitimate so n and the landlord, 

Heidi the caie was clearly one under S. 79 
and the fact tbat the zaminc'&rs did n >t defend 
th* suit was immaterial. The nature of the 
suit is not affected by the question whether 
it is resisted or not. S. 79 covers constructive 
as well as actual possessioa. 36 A. 55 Fol. 

IP 61* C 1] 

Daniels, J.—This is a suit by a 
tenant against his landlord and a 
person claiming under his landlord 
to recover possession of an ex-pro¬ 
prietary holding. It is on the faoe 
of it a suit of the nature described 
in S. 79 of the tenanoy Act and as 
such net cognizable by the Civil 
Court, and the Court below has so 
held. The appellant disputes this 
view. 

Tikam Singh was an ex-proprietary 
tenant. He died three years before 
the suit leaving two illegitimate sons, 
one of whom is dead and the other 
is a defendant in this case. Tikam 
Singh in his lifetime agreed to pay an 
enhanced rate of rent. After his 
death the zamindars reoognised his 
sons as tenants and the latter have 
been in possession of the holding on 
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payment of rent, The plaintiff is a 
brother of Tikam Singh and sues the 
zamindar and Tikam Singh’s surviv¬ 
ing son to recover possession of the 
holding. The case is clearly one 
under S. 79 and the fact th*.t the 
zamindars did not defend the suit is 
immaterial. The nature of the suit 
is not affected by the question whe¬ 
ther it is resisted or not. The appel¬ 
lant contends that S. 79 is not appli¬ 
cable because he has never beld 
possession of the holding. This con¬ 
tention is negatived by the authoritf 
of Badri Kasaundhan v. Sarju Misir 
(1). That suit was substantially on 
all fours with the present case. It 
was a suit brought three years after 
the late tenant’s death by a rever- 

E inner who had never obtained 
lossession. This Court held that S. 79 
applied and that it covered construc¬ 
tive as well as actual possession. 
Referring to an earlier ruling which 
they followed the learned Judges say: 

The principle underlying that 
ruling seems to be, that where a 
person claiming to have succeeded to 
a tenancy by right of inheritance 
finds that, on endeavouring to take 
possession of the same, his right is 
denied and his possession ousted by 
the zamindar, he has suffered an 
ejectment at the hands of the land¬ 
lord within the meaning of the sec¬ 
tion, and his appropriate remedy is by 
a suit under the tenancy Act as 
indicated above. ” 

The appellant refers to case in 13 
A. L. J., page 329, but there the right 
under which the plaintiff claimed, 
namely, a purchase under a mortgage 
decree, did not come into existence 
ill three years after the original 
tenant had been ejected. The princi¬ 
ple of Badri K i sound ban's case (1) was 
in no way dissented from but was 
recognised as good law. 

The appeal fails and I accordingly 
dismiss it under Order 41, rule il. 

Appeal dismissed. 


(1) [1914] 36 All. 55 = 22 1.0.668=12 A.L.J. 29, 
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BOYS, J. 

Khalbal —Applicant. 

v. 

Muhammad Yusuf— Opposite Party. 

Cr. Ref. No. 255 of 1924, Decided on 
5th June 1924, from the District 
Magistrate of Hamirpur. 

(o) Workmen's Breach of Contract Act — 
Amendment Act (XIIof t920) — Complaint. 

Complaint ahould be brought within 3 
months from the neglect to pericrm coirract. 

IP 616 C 2] 

( b ) Criminal P. C., Sch. £— Offence — 
Workmen's breach of Contract Act, S. £. 

An offence under S. 2 of the Workmen’* 
Breach of Contract Act is triable by a Becodd 
olass Magistrate. IP 617 0.1] 

(c) Workman's Breach of Contract — Amend - 

mentAct (XII of 19:0)— Offence under 8.S 
of the Act of 1869, ■> “ -J 

On conviction for an offence under S. 2 of 
the ola act of 1859 some period of grace—the 
length of the perioo being determined by the 
Magistrate in bis discret on—ibould be allow¬ 
ed to the accused for the repaymeut.lP 61? C 1] 

Parties not Represented. 

Judgment.—This is a reference by 
the District Magistrate of Hamirpur 
recommending that this Court set 
aside the conviction and sentence of 
three months’ rigorous imprisonment 
passed against u halbal under S. 2 of 
Act XIII of 1859. He recommends 
this on two grounds 

(1) That the complaint was noti 
brought witain three months of thel 
neglect to perform the contract asl 
required by the Amending Act XII oq 
1920, and 

(2) That; the trying Magistrate 
of the second class only had no juris¬ 
diction to try the case. 

As regards the first point the date 
of agreement was the 2nd of June, 
1922, and the money paid Rs. 114 was 
paid on the 7th of June, 1922, Work 
to the value of Rs. 40 was done in 
June and July, 19z2, and it should 
have been completed within one year 
of the date of agreement, i.e., before 
June 7th, 1923, as appears from the 
statement of the complainant. The 
accused neglected to do any further 
work after July, 1922. In referencei 
to this the trying Magistrate explainsl 
that he overlooked the Amending! 
Act XII of 1920, because he is not! 
supplied with copies of such‘Acts 
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nd when he sent for Act XIII of 
1859 from the library of the District 
Magistrate he was not supplied with 
a copy of the Amending Act, XII of 
1920. It is very reasonable explana¬ 
tion on his part and 1 consider that 
he was in no way to blame for the 
oversight. At the same time the 
defect is one which goes to the root of 
his order and on that ground alone 
the order must be set aside. 

As to the second point the learned 
Honorary Magistrate respectfully 
points out that the District Magis¬ 
trate is in error in holding that he 
had no jurisdiction to try the case. 
He refers to the end of Schedule 2 of 
the Code of Criminal Procedure by 
the last entry and the penultimate 
entry in which an offence punishable 
under a law other than the Penal 
Code with imprisonment for less than 
one year is triable by any Magistrate 
and less than three years by any 
Magistrate of the second class or by a 
more senior Magistrate, etc. The 
learned Honorary Magistrate does not 
therefore appear on this ground to 
have committed any error in trying 
the accused. A third point that I 
notice myself is that the learned 
Honorary Magistrate having con¬ 
victed the accused has ordered him to 
pay or in default to go to jail for 
three months. It seems to me dear 
that under S. 2 of Act XIII of 1859 as 
amended by Act 1920 the Magis¬ 
trate should have ordered him to 
repay “ within such period ” as he, 
the Magistrate, thought fit. It is 
clear that some period of grace, what 
the period should be is in the discre¬ 
tion of the Magistrate, was intended 
to be allowed to the accused. For 
this oversight the learned Honorary 
Magistrate is again not to be blamed 

P rov . i8ion occurs in Act XII of 
1920 of which he had no copy. For 

he reason that the complaint was 
not made within three months of the 
accused s default, I set aside the 

® r ' j acoused having been 
leased on his own bond under the 
orders of the District Magistrate need 

oharged rendW * nd his bond is dis ' 

Order set aside. 
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Dalal, J. 

Motilal —Applicant. 

v 

Agent, 0. R. Railway and others — 
Opposite Party. 

Civ. Rev. No. 22 of 1924, Decided on 
1st April 1924, against the order of the 
Judge, Small Cause Court of Saharan- 
pur. 

* Railway a • Act, S. 77— Delivery >io< given 
for more than 6 months-section appliet. 

Where oocsignee doet not get delivery of 
goods until 6 months have expired from the 
date of consignment his remedy is when the 
six months are about to expire and tbe goods 
have not been delivered to him to give notice 
to the agent under S. 7? and so preserve his 
right of suit. |P 618 0 11 

A. P. Dube— for Applicant. 

L. M. Banerji —for Opposite Party. 

Dalai, J . —This is an application in 
revision against a decree dismissing 
the suit of the plaintiff for damages 
for the loss of a cask of methylated 
spirit consigned to him by the Mana¬ 
ging Proprietor of the Indian Distil¬ 
lery, Cawcpoie. The olaim is 
brought both against the Railway and 
tbe consignor and has been dismissed 
against both. The faots set out in the 
plaint are that the cask in question 
was consigned from Cawnpore to the 
plaintiff at Roorkee on 25th July 
1921, that it was lost by tbe Railway 
staff in transit and never reached its 
destination, and that in June 1922 the 
plaintiff was given delivery of a cask 
whioh on being opened was found to 
contain water. The Railway pleaded 
S. 77. of the Indian Railway’s Act in 
bar of the suit against them. It is ad¬ 
mitted that no notice in accordance 
with the section was given t j the 
Agent of the Railway. The plaintiff 
urges that the section is not applica¬ 
ble because he did not disoover the 
substitution of water for methylated 
spirit till June 1922, more than six 
months after the goods were con¬ 
signed. This however dees not ex¬ 
clude the case from the plain letter 
of the section. T1 e seotion is one 
which, as has been pointed out many 
times, works hardship in a number of 
oases. In para 1 of the plaint the 
olaim iB distinctly based on the 
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ground of loss so that it comes defi¬ 
nitely within the section. The piain- 
titf s remedy, however, was when the 
six months were about to expire and 
the gooes had not been delivered to 
him, to give notice to the agent under 
S. 77 and so preserve his right of suit. 
It is fair to the railway company to 
say that in this case an offer of com¬ 
pensation was made without prejudice 
during the course of the negotiations 
and was refused by the plaintiff as 
being insufficient. 

As regards defendant No. 3 the 
suit has been dismissed on the ground 
that the plaint contained an admis¬ 
sion that methylated spirit was duly 
consigned by this defendant. Appli¬ 
cant now says that this statement was 
merely based on the rail receipt and 
is to be construed as meaning that 
these goods purported to have been 
consigned, hut no such qualifying 
words are to be found in the plaint. 

The application therefore fails, but 
under the circumstances I make no 
order as to costs, 

Appli cation dis m is sc I. 
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Meaks, D. J. 

Govind Ram, —In re 

Cr. Rev. No. 320 of 1922, Decided 
on 28th .June 1923. 

<' riminal P. C., S. 517—Conviction for im- 
porting (pium—Currer cy rote* on the accus¬ 
ed's person raises no irrestihle inference that 
they represented payment of imported opium — 
They ihould not be confiscated. 

The essential of S. 517 is that property or 
document must be proved to have been used in 
the commission of the offence. Where cur¬ 
rency rotes were found on the person of a 
man convicted for importing opium into 
Britishlndia in contravention of the Opium 
Act, but where it was held that no irresistible 
it ference was possible that they represented 
payment of the imported opium. 

[If Id: they should not be confiscated, 

(P. 620, C, 2.] 

G. P. Boys and A. Aziz —for Ac¬ 
cused. 

The Assistant Government Advo¬ 
cate —for the Crown. 


, IN RE. (Mears C. J.) 1924 

Mears, C. J.—Govind Ram applies 
in revision against the order o: the 
2nd Additional Sessions Judge of 
Cawnpore who had modified an order 
of the Magistrate of the first class of 
Cawnpore. The appellant was con¬ 
victed under S. 9 (e) of the Opium 
Act lb7» as being a person who in 
cor travention of the Act had import¬ 
ed opium into British India. He was 
sentenced to 12 months rigorous im¬ 
prisonment and a fine of Rs. 1000/.— 
His application does not of course 
relate in revision to either of these 
matters but it has reference fo a sum 
of Rs. 9000/ which when produced be¬ 
fore the Court were represented by 
notes cui into halves forming two 
bundles. One was in the possession 
of Govind Ram when he was arrested 
and the other halves were in the pos¬ 
session of one Kanhaiya Lai. Also 
there was found on Govind Ram a 
sum of Rs. 1700/- in whole notes. 
The Magistrate ordered the confisca¬ 
tion of Rs 4700/- and of the two 
halves of Rs. 9000/- notes represent¬ 
ing a total value of Rs. 13705/-. The 
Additional Sessions Judge of Cawn¬ 
pore modified this order, declaring 
that there was no evidence by which 
the notes for Rs. 4700/- could be asso¬ 
ciated with the commission of any 
offence, but as regards the other sum 
of Rs. 9000/- comprised in the two 
bundles of half notes, he accepted the 
theory of the Crown that ‘hese notes 
represented the payment of imported 
opium. The question is whether this 
money consisting of half notes of 
Rs. 9000/- was used in the commission 
of offence or not. The learned Judge 
says, 

“ There is no direct evidence and it is sug¬ 
gested on behalf of the Crown that the infer¬ 
ence is irresistible that the half notes were 
in.ended to be paid at Cawnpore to the person 
who bes supplied opium while the other half 
of thesv notes had already been raid at Kotah. 
This argument appears to bo plausible and I 
accept it. ’ 

We must now see whether the in¬ 
ference is as irresistible as the counsel 
for the Crown put it or whether there 
is an equally plausible defence. Indeed 
unless the Crown proves beyond all 
fair doubt that this money was part 
of the machinery employed for the 
purpose of importing the opium the 

case for the Crown fails. The matter 

• 
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is a curious one and the facts which 
are necessary for an understanding 
of the position are as follows. Beyond 
any question opium was being import¬ 
ed from the Native State of Kotah to 
Cawnpore in the very early days of 
January, probably the,1st, 2nd and 
3rd. It was in fact running into 
Cawnpore on the morning of the 3rd 
January, Govind Ram lives at 
Kasganj and information was convey¬ 
ed to an official that Govind Ram 
had taken to the smuggling of opium. 
The official therefore followed Govind 
Ram from Kasganj to Cawnpore 
travelling down with him in the train 
which arrived on the morning of the 
3rd of January Govind Ram and 
another man Jangi Rai made their 
way to a dharamsala and Sakhavat 
Ali Khan the Excise Inspector went 
there also. After proper formalities 
Govind Ram was searched and so 
also was Jangi Rai and Rs. 1700/- 
were found on him in whole note® 
and also half notes which represented 
originally the value of Rs. 9000/—.On 
him we e also found a railway receipt 
and a document of an extremely 


cryptic nature. The railway receii 
showed that a consignment i 
“maize” contained in 111 bags W( 
about tc arrive at Cawnpore. The 
went to the station and the trai 
having come in, some of these bat 
were examined and they did contai 
maize. They also contained in th 
centre of the maize, opium and th 
total amount of opium which w; 
carried into Cawnpore on that mon 
ln 8 and which was covered by tt 
railway receipt amounted to no le; 
than 13^6 maunds. Counsel for th 
Crown have seated that the decisio 
in this matter really turns essential! 
upon the meaning which can be e: 
racted from the document written i 
mndi whioh was found at the time ( 
search on Jangi Rai. Jangi Rai, 
may. be remarked, is a servant < 

? an i' * have had a transli 
n made of this document and tt 

r" 8 f 10 V ha8 been agreed to t 
T •*? be document is unsigned 

Hon lfc A 8 a nie38 age from one pe 
it in n.another. It is conceivable tht 
J*5? message of Govind Ram 1 
Arriv X ?°f fc *k Bt announoing th 

arrival of the goods and announoin 


that the final payment will be made 
by sending the second baich of the 
half notes On the other hand there 
is some ground for argument, which I 
will develop later on, that- this letter 
may be that of a man wbo was a 
buyer from Govind Rim. If this is a 
letter from a buyer o f Govind Rain 
then it seems that these documents 
are unconnected entirely with the 
offence of importing opium because 
what the persons were bargaining 
about was opium which had already 
been imported and has come into the 
physical possession of Govind Ram. 
The letter begins “I am coming”. Now 
if that was the letter of Govind Ram 
as importer there seems no reason 
why Govind Ram should be about to 
undertake another journey to Kotah 
State, but if it was the let'er of a 
man who knew that Govind Ram was 
importing stuff to Cawr. pore he might 
very well begin by saying “I am com¬ 
ing". The next phrase is “I have re¬ 
ceived the goods". That may of- 
course refer, on the theory that the 
letter was that of Govind Ram, to an 
assertion that 'goods which had not 
then been received by him were 
known to bo coming on the rail, and 
on the point of being received. This 
letter was not intended to be despat¬ 
ched until after the goods came into 
his possession, but it may very well 
refer to some previous dealings which 
the writer of the letter had had with 
Govind Ram on another occasion. At 
all events that is not an impossible 
interpretation. “Have the goods 
ready for me’’. That seems to relate 
to the first three lines of the message 
which say “I am coming". ‘ Have 
the goods ready for me.” This is an 
entirely inappropriate expression for 
Govind Ram if he was the writer of 
the letter to use, because the goods 
were known by Govind Ram to be 
running to Cawnpore but it is exactly 
the expression, a man, who is dea¬ 
ling with Govind Ram as a buyer of 
imported opium, w^uld use because 
he would want to have as little delay 
as possible in making away with the 
goods. “Have the goods ready for 
me. I shall arrive at the spot.” That 
again appears to me to be an expres¬ 
sion whioh Govind Ram would not use 
in writing to his Kotah buyer beoaus 

e 
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that had been done. The goods had 
been made ready and there was no 
reason for Govind Ram to go any¬ 
where. Then he writes certain figures 
which are unintelligible but the first 
figure coincides with the number of 
bags namely 111 and that no doubt 
is a direct reference to the consign¬ 
ment. Now up to the present as far as 
this letter goes it is a letter which has 
phrases completely inapplicable to 
the position of Gorind Ram com¬ 
municating with Kotah but entirely 
applicable to the position of a man 
communicating with Gorind Ram at 
Cawnpore. Then there follow a series 
of figures which are wholly unintelli¬ 
gible. Then follow the days of the 
week and it may be that his reference 
“I shall arrive at the spot" and the 
figures subsequent to 11L may be a 
code by which Govind Ram would 
know that he would arrive on Mon¬ 
day, Tuesday or Wednesday, or such 
a day, but at all events it is a letter 
of a man who is coming somewhere 
to get delivery of something. As far 
as Govind Ram was concerned he had 
already got the delivery, that is to say 
the opium was nearing Cawnpore and 
there was no object in his saying 4 I 
am coming’ or requesting that some 
one should “ have the goods ready for 
me". Now the letter continues “ I 
have sent money through the man". 

“ I have sent half notes through the 
man,’. That again is consistent with 
a buyer of this opium communicating 
with Govind Ram and saying “I have 
already sent some, the first half notes 
through the man, and will send the 
other halves by post’. Then there is 
some repetition 44 1 have sent the half 
notes through the man and will bring 
the other halves with me". How 
could Govind Ram be saying that he 
would bring the other half notes with 
him on this Kotah transaction. How 
also would he be concluding this letter 
by saying “allow the man to weigh 
and pack the goods" when he knew 
that those goods were already on rail 
and he held the railway receipt. I 
hare got-to decide whether in my view 
the letter is one written by Govind 
Ram or written to Gorind Ram and 
the considerations I have pointed out 
do not appear to have been presented 
to the Additional Judge of Cawnpore. 


IN Re (Mears, C. J.) 1924 

At all events I feel safe in saying 
this that on an analysis of that letter 
there is certainly no irresistible infer¬ 
ence as was suggested to the Judge 
that this letter relates to the importa¬ 
tion transaction. T do not think my¬ 
self it does. I think it relates to a 
subsequent transaction. It may pro¬ 
bably relate to the particular consign¬ 
ment of opium which was captured 
by the Excise Inspector but that is 
not enough. First of all, as regards 
confiscation, the Act of 1878 provides 
that in any case in which an offence 
under S. 9 has been committed the 
poppy from which the opium is going 
to be prepared and the cultivated 
opium itself may be confiscated. It 
then has a general clause permitting 
confiscation of vessels, packages and 
coverings used in carrying the opium 
and declaring also that vehicles and 
animals shall likewise be liable to 
confiscation. It is not suggested that 
these rupee notes of the value of 
Rs. 9,000 can be attached under any 
section of the special act but it is 
sought to bring them in under the 
general provisions of S. 517 of the 
Criminal Procedure Code. The essen¬ 
tial of that section is that the pro¬ 
perty or document must be proved to 
have been used in the commission of 
the offence and this order of the Addi¬ 
tional Sessions Judge of Cawnpore 
must be sot aside unless the Crown 
makes out that these documents 
formed part of the transaction of 
importing opium. I do not believe 
they dc. I believe tbat there was 
some per>on who had an agreement 
with Govind Ram to take off his 
hands either a part or the whole of 
the 111 packages and in numerals 
which follow after the figure of 111 
may be some fractional part of 
111 as well as perhaps indicating 
the time and day upon which this per¬ 
son, purchaser, would arrive. Believ-. 
ing as I do that this sum of Rs. 9,000 
was money paid after the process of 
importing opium had come to an end 
I am of opinion tbat the Crown ha6 
no right to ask for the confiscation of 
these notes. The order therefore will 
be that as regards the halves of the 
notes of Rs. 9,000 which were found 
upon Govind Ram these must be 
returned to Govind Ram. The Court 
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has apparently held for the time the 
other halves which were produced by 
Kanhaiya Lai, As regards the halves 
which were taken by the Court from 
Kanhaiya Lai he is not before the 
Coart in any capacity but on his 
making an application to the lower 
Court for restoration, the Court will 
consider on what grounds they pro¬ 
fess to be holding them as against 
Kanhaiya Lai. I am of opinion that 
in the circu nstances Kanhaiya Lai 
is entitled to their return. The appli¬ 
cation in revision is therefore allowed. 

Application allowed. 
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Daniels and Neave, JJ. 

Firm Gopal Rai Phul Chand — 
Plaintiffs—Appellants. 

v. 

Great Indian Peninsula Railway — 
Defendants—Respondents. 

3. A. No. 1225 of 1922, Decided on 
21st May 1924, against the decree of 
the District Judge of Ghazipur. 


on all fours with them and the points 
for decision are the same. 

On 26th November,, 1920, a bale of 
cloth was delivered to the G. I. P. 
Railway Company at Victoria Ter¬ 
minus, Bombay, for despatch to 
Railway Station Yusufpur on the B. 
and N. W. Railway. The goods were 
never delivered. It is also admitted 
that they never reached the B. and 
N. W. Railway. A risk note in form 
B. was executed in respect of this 
consignment by one Hari Gobind 
whom the learned District Judge 
finds to be the person who delivered 
the goods to the Railway Company. 
The learned Judge finds that the loss 
of the goods was due to theft from a 
running train, .that the guard of the 
train Knew that theft was being 
committed but that he is not shown 
to have been negligent in not stop¬ 
ping the train in order to prevent the 
theft or recover the goods. 

The two questions whion have been 
argued before us are :— 

1. Whether the risk note was valid¬ 
ly executed within the meaning of 
section 72 of the Indian Railways Act? 

2. Whether the Railway Company 
is protected by it ? 

As to the former point seotion 72 


* Railways Act, 8 . 72 -Risk-note By Robbery” 
“synonymous with “ theft "-Claim based on 
miful neglect falls on proof cf theft from 
running train. 


Am used m ri«k note B. the word “robbei 
Minionymoa. with “theft" Where the pi a 
tut depend, for hli cause of aotion for ! 

R»n»S? d -.i “? 8 . loot Part of either 

he"ern,T«? dm ^Imrtratioa or any of ita aervati 
loa. oflL ,UCOwd , lf U in ,h0WQ ‘hat 
t«!n 4 * d, i,o a, .. du0 *° th0ft { 'om a runni 
778 Ref A - 418 5 1923 AU - 79 Ref - “ B. 769 
• [P.622 C.1S 

draTath Sh t nkar Ba ’ pai and Suri 
ara Nath-for Appellant. 


provides that the note must be signed 
by or on bebalf of the person sending ' 
or the person delivering the goods to 
the Railway Company. In this case 
Hari Gobind purported to sign on be¬ 
half of the sender R. Ramdeo. The 
learned Judge finds that he is not 
proved to have been R. Ramdeo’s 
agent, but he finds that he was the 
deliverer of the goods to the Railway 
Company. This is a finding of faot 
whioh we must accept and it is suffi¬ 
cient to bring the note within the 
terms of seotion 72. 


dent^* Braaad Zutehi —for Respon- 

^res conneoted 

Thev r2r e . b " en he * rd together. 
nlaintiff! 1 t8 - to oUinis different 

G - I- P- Railway 

in nartirt’nf 11 . Judgment we refer 

the facts of the 

tte fSotfKl 1^5 of 1922), but 
* a0tS of the others are admittedly 


If the deoision of the 'seoond issue 
depended on our being able to j ooept 
the learned Judge's view that there 
was no negligenoe on tho part of the 
Railway Company’s servants we 
might have diffiaulty in up-holding it. 
We find, however, that under the 
terms of the risk note the Railway 
is absolutely proteoted in oaae of rob¬ 
bery from a running train which in 
this oase is proved. It has been held 
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in two cases of this Court, E. I. R. 
Co. v. Nathmul Behari Lai (1) and G. 

I. P. Railway Co v. Bhola Nath Debi 
Das (2 , that as used in risk note B. 
the word “ robbery ” is synonymous 
with “ theft." It has been argued on 
behalf of the appellants that the 
Railway is not protected if the 
robbery was due to negligence on the 
part of the Railway Company's ser¬ 
vants. We think that the form of 
risk note is not capable of this con¬ 
struction. A risk note in the first 
instance holds the Railway Company 
free from responsibility for any loss 
or destruction of or damage to the 
goods from any cause whatever. To 
this there is an ex eption, namely, 
that when loss of a complete consign¬ 
ment is due to one of three causes the 
Railway Company can be held liable. 
These three causes are : — 

1. Wilful neglect on the part of the 
Railway administration. 

2. Theft by the servants of the 
Railway. 

3. Wilful neglect of the servants of 
the Railway. 

There is however an exception to 
the exception in the shape of a 
further proviso which lays down that 
wilful neglect is not to be held to in¬ 
clude fire, robbery from a running 
train or any other unforeseen event 
or accident. Where therefore the 
plaintiff depends for his cause of 
action on wilful neglect on the part 
of either the Railway administration 
or any of its servants he cannot suc¬ 
ceed if it is shown that the lo.-s of 
the goods was due to theft from a 
running train. This view of the risk 
note was at least impliedly taken in 
the second of the cases referred 
to above, namely, G. 1. P. Railway 
Co. v. Bhola Nath Debi Das (2). It is 
directly laid down in B. B amt C. I. 
Railway Company v. Ranchhodlal 
Chhotalal (•!)• The material passage 
which is on page 773 is as follows 

“ In the absence of proof of wilful 
neglect or theft by the Railway 

Ml [19171 39 All. 418 = 39 I. 0. 130 = 15 A. 

L. J. 321. 

(21 1923 All. 79 = 45 All.56. 

(3) [19191 43 Bom. 769 = 52 1.0. 516 = 21 Bom. 

L. R. 779. 


servants the administration is to be 
held free from responsibility. If 
however neglect or theft by Railway 
servants is proved the administration 
will escape liability for loss if proof 
is given of robbery from a running 
train ” 

We think, therefore, that the de¬ 
cision of the lower Court is correct 
and dismiss all three appeals. In 
view of the fact that in our opinion 
there was gross negligence on the 
part of the G. I P. Railway Company 
we allow to that Cornpany no costs 
of the appeals. The other Railway 
Companies who have been impleaded 
in Second Appeals Nos. 1504 and 
1507 of 1922 are entitled to their costs 
including in this Court fees on the 
higher scale. 

Appeal dismissed. 
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Walsh, ag. C. J. and Neave, J. 

Sukhdeo Rai — Applicant— Appel¬ 
lant. 

v 

Ram Chancier Rai and another^ 
Opposite Party—Respondents. 

F. A. F. O. No. 115 of 1923, Decided 
on 1st May 1924, from an order of the 
District Judge of Ghazipur. 

* (a) Guardians ana Wards Act, S. SB—- 
Fa'.her cannot be deprived of the society of the 
child because o) quarrel with his wife or dis¬ 
trust in Inr moral character or because of hie 
handling the child to female relatives during in 
fancy, nor because o f las immorality. 

A father cannot be appointed guardian 
under the Guard ans and Wards Act. He can 
delegate the performance of the daily duties of 
looking after the chi d and for that purpose 
place the child under the curtody of some one 
else. If ho does so, it then becomes the ques¬ 
tion under S. 25 for the Court to decide when 
he applies for the restoration of the custody, 
whether it is for the welfare of the minor. 
Where an applicat on is made for the restora¬ 
tion of the custody of the child by the father 
the court shoull see what is his right over the 
child, rather than try to see wbat the. °P ar f“" 
ter of the father is. Thus a quarrel with the 
mother of the boy or distrusting the mother s 
moral character are not sufficient to deprive 
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him of the custody of the child. Nor the fact 
that he left the infant child (girl) of his in the 
oharge of his wife’s family relatives. 

[P 623 C l, 2] 

£ Guardians and Wards Act , S. 19—Father 
cannot be appointed guardian . 

A father canaot be appointed a guardian 
because be is the natural lawful guardian and 
nothing can take that from him. ( P b23 C 1] 

Uma Shankar Bajpai — for Appel¬ 
lant. 

Lakshmi Narayan Tiwuri —for Res¬ 
pondents. 

Walsh, Ag. C. J.—This is an appeal 
from a refusal to appoint a guardian. 
The whole thing appears to have 
been misunderstood by everybody 
from beginning to end. Irrespective 
of the merits which will hereafter 
have to be enquired into, the simple 
facts are that the minor is a girl, who 
is unmarried, and who was bom in 
August in 1916, and is, therefore, 
eight years old. She has lost 
her mother and her father applied 
to the District Judge to be appointed 
guardian. That application in itself 
was a fallacy. You cannot appoint 
a father guardian under the Guardian 
and Wards Act. He is the natural 
lawful guardian already of his own 
minor children, and nothing can take 
that from him. As the Privy Council 
have said: It is a sacred duty of 
which he cannot divest himself, if he 
he wishes.’ He can delegate the per¬ 
formance of the daily duty of looking 
after the child and for the purpose 
place the child in the custody of some¬ 
body else. If he does so, it then be¬ 
comes a question under S. 25 of the 
Guardian and Wards Act, for the 
Gourt to decide, when he i.pp ies for 
Jthe restoration of the custody, whe- 

Ti? r n 19 the welfare of the minor. 

I he Courtly made no enquiry of 

matter. and the de- 
“ 8 i aVG resisted ^0 application 

dLn i-S 0 ' ,1° be apposed 6«r- 
th , aU the enthusiasm pos- 

an order 8 I'-V™ to show gainst 
But of ™ wlnc h a Court entertains. 

lannl?L 0 K UrSe ’ aU this P°"er is mis- 
E?L b :r S ° ai ? a PPli° a tion to the 

ldUn i« ^ -l PP01 , ntment of a guar- 
ioossihlo .^ 81 de what is reasonably 

Wik& < !?n W 5P lfttiori of the law - 

back to the i Wl ’ fc ^ ere f° r e> have to go 
be treated of? rp L ed ^trict Judge to 
i after hearing the evidenoe. 


as an application under S. 25 by the 
father for the return of the custody 
of the child to himself. The Court 
will do well, after hearing the merits 
of this application and the evidence 
which either side may tender, to con¬ 
sider the following passage of the 
Privy Council in the well-known case 
of Bcsant v. (?. Narayaniah (1) “The 
father is the natural guardian of bis 
children. This guardianship is in 
thetatore of a sacred trust and he 
cannot, therefore, during his lifetime 
substitute another person to be guar¬ 
dian in his place. He may, it is true, 
in the exercise of his discretion as 
guardian entrust the custody and 
education of his children to another, 
but the authority he thus conferred is 
essentially a revocable authority, and 
if the welfare of his children requires 
it, he can, notwithstanding any con¬ 
tract to the contrary, take suoh cus¬ 
tody and education once more in his 
own hands.” In certain cases how¬ 
ever, Courts will interfere to prevent 
the revocation of the authority That 
is what is meant by S 27. The Court 
ought to be satisfied that it is for the 
child’s welfare. But a Court dealing 
with such a matter ought to acquaint} 
itself with the fundamental principles 
at stake. It is not true tc say that a 
father is liable to be deprived of the 
society of his child, or the control of 
his child, because he quarrelled with 
the mother or distrusted the mother’s, 
meral character It would not be true! 
to say so of a father who was leading, 
an immoral life. An immoral father! 
has just as good a right to his own, 
children as a moral man and in ra&uyj 
cases he is just as likely to see that 1 
ms children are properly brought up 
even if he himself does not livo pro¬ 
perly. The mere faot that a father 
has left an infant girl in the charge 
ot two of the mother’s family rela- 
tives is no ground for depriving him 
ot the custody of the child, if he 
wishes it restored to him. It would 
be an inhuman principle to lay down. 
I he first seven years of a girl’s life 
are just the time when a man ma 7 

(t) J19141 38 Mad. 807 = 41 I.A. 314 = 27 M’ 

n , aG\ 30 i7 1 m O - W,N - 1089 = 1 L. W. 520 = 

fi® 14 > M. W. N. 585 = 16 M. L. J. 165 = 20 

625-12 a«£ 16 

b25 = 13 A.L.J. 1155 (P.O.) 
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reasonably think that it would ha 
better to have nothing to do with the 
child and to leave it with the female 
relatives, tut when a girl is approa¬ 
ching a marriageable age in India 
as in England, it is not only natural, 
but right, that the father should desire 
to have the child in his ovn custody. 
He may think that 7.years is long 
enough to have been separated from 
his child, and that if he does not 
exercise his parental right, the child 
will never come tc his side or show 
any filia. affection for him. All these 
matters the learned Jucge will have 
to take into consideration, but he 
must not allow himself as the de¬ 
fendants seem inclined to ask him to 
do to try the character of the father, 
but rather to consider what is his 
right over the child, having regard 
to the fundamental right of a father 
and to give due consideration to the 
particular characteristics of this par¬ 
ticular father. The case in which 
the Privy Council refused to allow a 
father to revoke his authority was an 
exceptional case and, if I am not very 
much mistaken, is the only case 
known iu the whole of the Law 
Reports in either England or India. 
There a certain lady belonging to a 
religious society had taken away the 
boys with the father's consent to 
educate them in England and bring 
them up in a University. They had 
nearly grown to man's state when the 
father wanted to put an end to the 
arrangement. They appeared them¬ 
selves before the Privy Council by 
Counsel and alleged that they desired 
to remain in England for the purpose 
of continuing t ,eir University educa¬ 
tion, and it was under these circum¬ 
stances that the Privy Council held 
that it was right to refuse the father 
the claim which he made. 

The appeal must be allowed and the 
whole matter remitted to the District 
Judge to dispose of it, having regard 
to the directions which we have at¬ 
tempted to lay down. Costs will fol¬ 
low the result. 

Appeal allowed. 


/ 

• Ml). Raza Khan (Boys, J.) 1924 

1924 ALLAHABAD 624 
Boys, J. 

Qalandar Singh— Applicant. 

v. 

Mohammad Raza Khan and others — 
Opposite Party. 

Cr. Ref. No 203 of 1924, Decided on 
22nd April 1924. 

Criminal P. C . S.SS8 — No appeal by Qivern. 
men* agtfntt acquittal—Refereuce by Sessions 
Judge is not e»tertainable. 

It is not in accordance with the practice 
of Allahabii Hig’i Court to interfere on 
a reference by a Sessions Judge where the 
Government could have appealed under S. 
417 of the Code of Criminal Procedure aDd 
has not done so. (P. 624, C. 2.J 

Boys, J.—This is a reference by the 
Sessions Judge of Mainpuri recom¬ 
mending that the acquittal of one of 
the two parties in the cross riot 
cases be set aside on the ground 
that the finding that the persons 
cquitted had exercised a right of 
rivate defence was wrong. It is, 

I believe, not in accordance with the 
practice of this High Court to inter¬ 
fere on a reference by a Sessions 
Judge where the Government could 
have appealed under section 417 of 
the Code of Criminal Procedure and 
has not done so. I am confirmed in 
this view by the Government Advo¬ 
cate. In this case the acquittal was 
brought to the attention of the 
Sessions Judge by an application in 
revision by a private complainant 
though he himself says further that 
even apart from such application he 
would have thought it desi-ableto 
refer the case to the High Court in 
consequence of the view that he had 
formed and expressed in trying the 
other appeal in the cross-case. It 
was similarly open to the applicant 
to move the Distriot Magistrate, to 
move the Government and this was 
the proper course for him to adopt. 
As this is merely a question of proce" 
dure by which I am bound not affect¬ 
ing the merits into which I have not 
entered, I direct in returning the 
reference to the Sessions Judge, that • 
the reoord be placed before the 
District Magistrate for his considera¬ 
tion. . . 

Application dismissed. 
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Lindsay and Kanhaiya Lal, JJ. 

Musi. Phulwanti ..D?fdt.--Appellant. 

v. 

Janeshar Das . ...Plff.—Respondent. 

F. A. No. 228 of 1921 decided on 12th March. 
1924 , from the decision of the Subordinate Judge of 
Saharan Pur dated the 6th May , 1921. 

(a) Evidence Act t S. 13 .— 

Contra Kanhaiya Lal , J . 

Statements contained in a judgment relating 
to a case in which the parties were different arc 
not relevant. 

(b) Civil P. C., O. J2 t R. 7—Decree against minor 
without sanction is merely voidable against minor— 
Suit must be within 3 years of majority of minor. 

A compromise decree entered into on behalf of 
a minor even without the leave of the court first 
obtained is not void and a nullity but is voidable! 
only. It is binding upon all the parties except the 
minor and the only person who can call it in 
• question is the minor himself. If the minor docs 
not elect to avoid the decree it will bi binding all 
round. 26 B. 109 Foil. Any suit to avoid the 
decree ought to be brought within three years of 
minor reaching the age of majority. 

(c) Decree—Setting Aside—Remedies to set aside 
vjidable decree are review of suit—Art* 120 applies — 
Time/wit from decree . 

A decree which is voidable can only be set aside 
by a regular suit or by bringing an application for 
review to the court that passed the decree. The 

period prescribed is given by Article 120; where a 

decree is voidable it ia voidable from the very date 
on which it is passe J and consequently limitation 
for a suit to set aside such a decree upon the 
ground that it is voidable begins to run from the 
date of the decree itself. 

(d) T. P Act , S. 6 (n) Contingent interest ea>i be 
transferred. 

Where there is a girt ° VC r to a class of which 
the plaintiff claims to be a member then there is 
** ca hls favour a contingent interest which 
is something very different from the mere spes 

rZ “ Wmi rc !? ncd to Section 6, Clause (a). 

tranafJV° th,n .? Soction 6 to P r ohibit the 
transfer of a contingent interest. 

„ Will-Defeasance clause—Performance of 

bfin'JZ^iT^ t ° hieh UCU rt */«*»•" 

being impossible, estate becomes absolute. 

wa^ilen^n 01 ^. 4 ° f the wil1 each ‘ho sons 
I tt" estatc in the Properties 
E lli?. contained in the and 

of this absolutp 5 2* J oprov ‘ de f° r ‘ho termination 
to the for ita P as9 ' n K over 

certain nnnrf*.* escr *h e d as fasmandagan in case 

“hkh denoJH°f!! 8arC 1 0t fultlllcd - and ‘he words 
1 ‘he oonditl^s were as follows 

do soj- “ kaTnt k ‘ oase he fails to 

•cffa'ftnSS? that thc fai| ore to 

work a defeasance by the te9tator was to 

aere f 8 * n “ of the estate. It is not correct 
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to say that if performance of the condition was 
possible at the time of thc will the fact that it 
subsequently became impossible would not render 
thc condition void. If performance of a condition 
subsequent be rendered impossible the estate to 
which it is annexed becomes by that event 
absolute. “ A condition may be one which is 
intenJed to be performed in a presumed state of 
facts which do not or cannot exist ; according to 
the intention shown the condition then either 
operated conditionally on that state of facts exist¬ 
ing and therefore in thc circumstances does not 
take effect at all or else operated in any event 
but it is impossible to perform. If a condition 
intended to be performed in any event is precedent 
and is originally impossible to perform or is 
possible of performance at the date of the will 
but afterwards becomes impossible by the Act of 
God or circumstances over which neither the 
donee nor the testator had any control the per¬ 
formance of the condition is not excused and 
accordingly the gift does not vest. Where 
however the condition is subsequent, in such a 
case the gift takes effect free from the condition.” 

(f) Hindu Law—Joint family—Property got by 
collateral succession is self-acquired unless acquired 
with joint funds or thrown into common stock . 

Under thc Hindu Law thc property obtained by 
collateral inheritance is regarded as the separate 
property of the person by whom it is inherited. 
•An exception is, however, made where joint family 
funds arc used in thc process of its acquisition 
or where it is voluntarily thrown into the common 
stock, or is otherwise impressed with thc charac¬ 
ter of joint family property by subsequent 
treatment. 

(g) Legal Practitioner—Right. 

During the progress of thc hearing of a suit, a 
counsel has thc privilege of examining such 
documentary evidence as he may have summoned 
from a witness or a party, before tendering it in 
evidence. 

(h) Evidence Act , 5. 65* 

In thc absence of the original account books a 
summary of the result of that examination, as 
given by a person who had examined them for a 
pleader is admissible in evidence under Section 65. 

M L A gar wala. O'Conor, S. N. Sen, and 
ft N. Katju for the Appellant. 

Tej Bahadur Sapru and P. L. Bauer it 
for the Respondent. J 

r Li ! ,d t ay L ?- :_The P' aintiff in *e suit out 
of which this appeal has arisen is one Lala 

Janeshar Das and the defendent Mt. Phul 
Kunwar alias Phulwanti Kunwar is the widow 
of the plaintiff’s deceased brother Lala 
Badri Das. 

The father of the plaintiff and Lala Badri 

Das was one Lala Paras Das, who died on 
the 2nd of May, 1903. Paras Das in addi¬ 
tion to the plaintiff and Badri Das left 
another son named Dhararn Das who died 
several years before the present suit was 
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At the time of their father’s death Badri 
Das and Janeshwar Das were minors. 


On the 16th of November, 1902, Lala 
Paras Das executed a will dealing with all 
the property belonging to himself and to the 
joint family. He executed a codicil to this 
will on the 12th of March, 1903. and a 
second codicil on the 17th of April, 1903. 

The will and the codicils were deposited 
in the office of the District Registrar of 
Saharanpur and were opened in the presence 
of one Girdhari Lai on the 9th of May, 1903. 
Girdhari Lai, under the will cf Paras Das, 
had been appointed the guardian of his two 
minor sons Badri Das and Janeshar Das and 
it is proved that Girdhari Lai was a witness 
to the first and second codicils though he 
does not appear to have witnessed the will 
of the 16th of November, 1902. 

On the 15th June, 1903, Dharam Das, the 
eldest son of Paras Das, filed a suit for parti¬ 
tion in the Court of the Subordinate Judge of 
Saharanpur. That suit was numbered as 
Suit No. 96 of 1903 and a certified copy of 
the plaint, Ex. C is to be found at page 135 
of the printed record. 

The original defendants to this suit were 
the two minor brothers of the plaintiff and 
when the suit was first instituted their 
mother, Mt. Ruhli Kunwar was appointed as 
their guardian ad-litem for the suit. Ruhli 
Kunwar, however, asked to be joined as a 
defendant to the suit in order that she might 
establish her right as a Hindu widow to a 
share on partition. Her application to be 
made a defendant was accepted and the 
consequence was that Girdhari Lai was 
appointed the guardian ad-litem of one of the 
minors Badri Das whilst one Jembu Das was 
appointed the guardian ad-'.ttem of the other 
minor Janeshar Das. 

The defendants to this partition suit did 
not pet in any written statement but on the 
17th of July, 1903, a petition of compromise 
was put in before the Subordinate Judge and 
on the same date applications were made by 
Girdhari Lai and Lala Jumbu Das for 
permission to engage in the compromise on 
behalf of the minor defendants. 

The original record of this partition suit 
was before the court below in this case and 
has been produced before us, and it appears 
that this petition of compromise after having 
been put into court on the 17th of July, 1903, 
was ordered to be put up again on the 23rd 


of July 1903. The case was not taken up 
on that date but on the following date, 
namely, the 24th of July, 1903. and on that 
date the Subordinate Judge made a record 
of his proceedings which is to be found in 
Ex. F at page 151 of the printed record. 

At the present stage it is not necessary to 
describe in detail what was done with 
reference to this petition of compromise. It 
is sufficient to say that on the date in ques¬ 
tion, that is to say, the 24th July, certain 
items of zemindari and hause property were 
allotted to the three sons of Lala Paras Das. 
Lots were drawn in the presence of the 
court and in the presence of the guardians 
and the pleaders who were concerned. 

The learned Subordinate Judge then pro¬ 
ceeded to make an order for the appointment 
of a Commissioner who was to arrange for 
the division of the rest of the family property 
including movables, debts, etc. and ultimately 
on the 19th December, 1904, a complete 
division of all the property having been 
effected, a final decree in the partition suit 
was drawn up. A copy of this, Ex. A, is to 
be found at page 209 of the printed record. 
This decree embodies the compromise 
arrived at on the J 7th July, 1903, and 
describes in detail the various properties 
allotted to each of the parties. 

It may be noted here that after the lots 
relating to the zemindari property were 
drawn on the 24th July, 1903, applications 
were made to the Revenue Court by the 
various parties in order to obtain mutation 
and there are on the record several copies 
of the orders which were passed showing 
that mutation in respect of the revenue¬ 
paying property was made in favour of one 
or other of the sons. The orders purport to 
have been based on the title of the sons by 
way of inheritance and partition. 

There can be no doubt that the parties 
got possession of these properties immediate¬ 
ly after the 24th July, 1903, and remained 
in possession in accordance with the decree. 

It has been mentioned already that ML 
Ruhli Kunwar had applied to be made a 
party in the partition suit in order that she 
might claim the one-fourth share which she 
was entitled to have under the Hindu Law. 
The decree, however, shows that no fractional 
share of her deceased husband’s property 
was allotted to her. In lieu of her share.she 
accepted an arrangement for maintenance by 



62 1 ? 


1§24 Allahabad Must. Phulwanti Kunwar v. Janeshar Das. 


which each son’was to put her in possession of 
certain items of property out of the shares 
allotted to him in order that she might enjoy 
an income of Rs. 1,200 per annum. The 
arrangement was that on the death of the 
lady these items of property were to revert to 
each of her sons. There was a further 
arrangement provided by the decree for the 
lady’s residence if she elected not to live 
with one or other of her sons. 

Since the time this partition decree was 
made Dharam Das has died. In the month 
of November, 1903, Dharam Das's wife, Mt. 
Bachcho Kunwar brought a suit against her 
husband for possession of certain items of 
property comprised in the shares allotted to 
him under the partition decree. She lost 
her suit in the court of first instance but in 
appeal she got a decree from this Court 
(see the copy of High Court’s decree, Ex. 3 
at page 229 of the record). The date of 1 
this decree was the 15th January 1906., 

Mt. Bachcho Kunwar is still alive and in 
possession of the property which she obtained 
under this decree and is also in possession of 
whatever was left of the rest of the sh ire 
allotted to Dharam Das at the time of the 
partition. It in is evidence that a great d:al 
of the property which Dharam Das got on 
partition was alienated either during his 
life-time or after his death for the purpose of 
satisfying his debts. 

Dhiram Das, it is to be mentioned here, 
died without leaving any m lie issue. 

The second son, Badri Das, died in the 
month of April, 1920, leaving a widow, the 
present defendant appellant and a daughter. 
He left no male issue. 

Having recited these facts by way of 

introduction I turn now to the nature of the 

claim in the present suit. 

% 

The property in suit is a portion of certain 
property which came to Lala Prasad Das in 
the following wayIt appears from a pedig¬ 
ree which is set out at page 54 of the printed 
record that one Pardamin Kunwar was 
a collateral relation of Lola Paras Das. He 
and Paras Das were descended from a 
common ancestor, one Lala Din Dayal. 

Pardamin Kunwar died possessed of an 
estate. He left no mile issue and the result 
was that on his death the property came into 
possession of his mother Mt. Jiwantri 

iflQii Wr TL^ S l ld y dted on the 25 June, 
1893. Thereupon a suit was brought by Lala 


Paras Das and his cousin, Lala Umruo Singh, 
for possession of the property which had 
belonged to Pardairtan Kunwar. This was 
suit No. 1 of 1S98 instituted in the Court of 
the District Judge of Saharanpur on the 6th 
of August 189S. 

That suit was contested by a minor named 
Dip Chand who resisted the claim on the 
ground that he had been taken in adoption 
by Mt. Jawantri Kunwar. The plaintiffs in 
that suit denied the adoption and laid 
claim to the whole of the property as 
being collateral heirs of equal degree. Each 
of them claimed one-half of the entire estate 
of Pardamin Kunwar. The claim was 
valued at Rs. 660,000. 

A compromise was arrived at between the 
parties and the decree of the court of the 
District Judge is to be found at page 51 of the 
record. It'is m irked Ex. 6. Roughly speak¬ 
ing, the result of the decree was to give to 
each of the plaintiffs, namely, Paras Das and 
Umrao Singh a 4 annas share in the immove¬ 
able estate of Pardamin Kunwar. The 
remlining moiety was to become the property 
of the minor defendant, Dip Chand. 

The value of Paras D.is’s shire came 
therefore to about Rs. 1,65,000 and it is this 
property which is referred to by Paras Das 
in his will as the property he inherited from 
Pardaman Kunwar. In referring to this proper¬ 
ty 1 shill describe it in this judgment as the 
Pardimin Kunwar property. Turning now 
to the will which was mule by Lala Haras 
Das it appears that the testator purported to 
dispose of this property as well as the 
ancestral property of the family. 

It was the desire of the testitor that after 
his death the whole property, that is to say, 
the ancestral property and the Pardaman 
Kunwar property should be divided in equal 
sh ires among his three sons and in order to 
secure a fair division of the property and to 
avoid disputes afterwards at the time of 
partition, Paras Das drew up certain lists ot 
the immoveable property and expressed 
his desire that the property should be divided 
in accordance with the scheme of division 
set out by him in the will. 

He drew up three lists of the zemindar! 
property and three other lists of house pro* 
perty and directed that lots should be drown 
for the purpose of awarding their due shares 
of each kind of property to the th*'<ie Sons, 



1924 Allahabad 


Must. Phulwanti Kunwar v. Jankshar Das. 


628 

In the present suit the plaintiff. Janesbar 
Das. treating this will as being a valid docu¬ 
ment in so far as it purports to dispose of 
the Pardaman Kunwar property—this being 
according to the plaintiff's case the self- 
acquired property of Lola Paras Das—claims 
that, on the death of Badri Das, his brother, 
he is entitled to get the property in suit 
which was in Badri’s possession and for this 
purpose he relies upon clause 13 of the will 
to which reference will hereafter be made. 

It is to be understood that the claim of the 
plaintiff is confined to that portion of the 
immoveable property originally belonging to 
Pardaman Kunwar which was allotted to 
Badri Das under the partition decree. 

Such being the nature of the plaintiff’s 
claim, I turn now to the defence to the action 
which was set up by Alt. Phulwant Kunwar, 
the defendant. 

She pleaded in the first instance that the 
will upon which the plaintiff was relying was 
invalid inasmuch as the entire property 
described in the will was joint ancestral 
property over which L ila Prasad Das had 
no disposing power. She next pleaded that 
in any case the direction contained in clause 
13 of the will was invalid inasmuch as it 
purported to lay down a scheme of devolution 
contrary to the Hindu Law of inheritance. 
The third .plea was that, effect having been 
given to the partition decree and the position 
of the parties having been altered, it was no 
longer competent to the plaintiff to rely upon 
the will and ignore the partition decree. 
She further set up a defence that being still 
competent to make an adoption to her hus¬ 
band clause* 13 of the will upon which the 
plaintiff was relying could not be enforced. 
And lastly she took up the line that after the 
death of Lala Paras Das, the sons had 
ignored the will and h id made a division of 
the entire property which had been carried 
out under the decree of a competent court 
passed upon a compromise. She pleaded 
that the plaintiff was not entitled to go 
behind the decree which was made in 
December, 1904, 16 years before the suit 
and that he was not entitled therefore to 
maintain the present suit. 

The Subordinate Judge overruled the pleas 
for the defence and has decreed the plain¬ 
tiffs claim. 

He has found that the Pardaman Kunwar 
property was the self-acquired property of 


Paras Das and that he was entitled to 
dispose of it by his will. The execution of 
the will was proved (and this is not a matter 
in dispute in this Court). The Subordinate 
Judge was further of opinion that the decree 
in the partition suit was no bar to the 
maintenance of the present suit, holding that 
the compromise which was embodied in the 

decree was not binding upon the minor 
parties because the leave of the court had 
not been sought and obtained by those who 
were representing the minor defendants in 
that litigation as guardians ad-litem. A 
further ground upon which he held the decree 
not to be binding was that the Subordinate 
JuJge who decided the partition suit could 
not and did not purport to deal with or ad¬ 
judicate upon what the Court below describ¬ 
es as the reversionary rights of the minor 
defendants.” The learned Judge was further 
of opinion that the altered situation of the 
parties which was created by this partition 
decree could not stand in the way of the 
plaintiffs claim in this case so as to deprive 
him of his right under the will to recover 
the property in suit. And lastly on his 
interpretation of clause 13 of the will he 
held that the plaintiff was entitled to a decree. 

These findings of the court below are 
challenged in appeal. 

I think it will be convenient to deal first 
with the issue raised in the first ground taken 
in the memorandum of appeal. 

The plea is that the court below was 
wrong in nolding that the property which 
originally belonged to Pardaman Kunwar 
and which came into the possession of Lala 
Paras Das was his self-acquired property. 
It is pleaded that on the evidence it is 
established that this property was acquired 
by Paras Das with the aid of joint family 
funds and that in any case it had -been 
thrown by him into the common stock, the 
result being that he was not competent to 
dispose of this property by will. 

I have already mentioned that the Subordi¬ 
nate Judge on this issue found that the pro¬ 
perty was self-acquired property. There can 
be no doubt that the title under which Paras 
Das had a right to claim.this property was a 
title by collateral inheritance and if after the 
death iff the widow Alt. Jawantri Kunwar 
the property had come to him without con¬ 
test it would without question have been 
self-acquired property in his hands. It 
is die fact, however, that Paras Das had to 
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resort to litigation in order to obtain a share 
of the property in question and it has there¬ 
fore to be considered how this fact has any 
bearing upon the position. 

The case for the defendant in this matter 
is that the property must be treated as joint 
family property on the ground that money 
belonging to the joint family funds was spent 
in acquiring it. It is said that for the purpose 
of prosecuting the suit to which l have 
already referred a sum of Rs. 9,000 or Rs. 
10,000 was spent. 

On the other hand, tne case which tne 
plaintiff sought to nuke out by his evi¬ 
dence was that while a sum of money was 
taken in the first instance from the. joint 
family chest by Lala Paras Das, it was taken 
merely by way of loan and certain evidence 
was put forward for the purpose of showing 
that the money so borrowed was repaid into 
the joint family fund by Paras Das in the 
course of a year or two, the repayment 
being made out of the annual income of the 
property which Paras Das obtained as the 
result of his suit. 

The evidence on this point is somewhat 
meagre. There ought to have been document¬ 
ary evidence in the shape of account books 
which would have settled this question once 
for all. Neither side produced any account 
books in the court below. The plaintiff pro¬ 
duced no accounts himself but called upon 
the defendant to produce hers. She produc¬ 
ed none on the ground th.it there were no 
account books in her possession. The plain¬ 
tiff did not go into the witness-box to deny 
that he had got any accounts. The position 
is an unsatisfactory one, for there cannot be 
the least doubt that the account books be¬ 
longing to the joint family were divided at 
the time of the partition into three lots, one 
lot being assigned to each of the sons. 

The question, therefore, has to be decided 
upon the evidence of two witnesses named 
Hardwari Lai and Atma Ram. 

[His Lordship then dealt with the evidence 
of Hardwari Lai and proceeded]. 

* * * * 

In the court below the decree of the High 
Court which was passed in the appeal 
brought by Mt, Bachcho Kunwar against her 
husband Dharam Das (Ex. 5 at page 229) 
was put forward on behalf of the plaintiff as 
evidence for the purpose of showing that 
the Pardaman Kunwar property was the 
self-acquired property of Lala Paras Das. 


The Judge of the court below says in his 
judgment that the High Court in that cise 
distinctly found, th it the property which 
came to Paras Das from Pardaman Kunwar 
was self-acquired property and had never 
been treated as joint family property. The 
learned Subordinate Judge goes on to say 
that the decision of the High Court is the 
best guide in this c ise. 

I take it therefore that the learned Judge 
of the c >uit below admitted this judgment 
in evidence against the defendant. It has 
been argued before us, and, in my opinion, 
rightly, that this judgment was not admis¬ 
sible as evidence. It clearly was not a 
judgment inter partes nor is it claimed that 
the judgment could in any wiy operate 
ns res judicata. On the other hand, it has 
been contended on behalf of the respondent 
here that the judgment is admissible under 
Section 13 of the Indian Evidence Act and 
references made to the doctrine laid down in 
the Full Bench case of Palakdhari Singh (1). 

Speaking for myself 1 cannot accept the 
contention that there is anything in that 
ruling which would justify the acceptance of 
the High Court’s judgment in this case as 
evidence relevant to the issue, that issue 
being whether the Pardaman Kunwar pro¬ 
perty was acquired at the expense of the 
joint family funds or not. 1 do not think 
that any statements relating to the entries 
in the account books contained in the judg¬ 
ment of the High Court are receivable in 
evidence upon this issue. 

It is quite tine that we may look at this 
earlier judgment of the High Court as a 
guide to the principles which should be 
observed in applying rules of law to parti¬ 
cular facts but 1 cannot treat as admissible 
in this suit any statements contained in a 
judgment relating to a case in which the 
parties, now before me were not concerned. 
That judgment is res inter alios acta. 

We have, therefore, on this part of the 
case only the bare statement of Hardwari 
L. 1 1 which l am not prepared to accept as 
sufficient proof of th.- fact that the Parda¬ 
man Kunwar property was acquired by 
Paras Das with money borrowed from the 
firm which he afterwards repaid. As 1 have 
mentioned lie is a servant of the plaintiff 
and therefore likely to be partial and he has 
to rely upon his recollection of some 
accounts which he had seen some 17 or 18 


(1) (1890) 12 All. 1. 
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years before he gave evidence. It appears 
to me by no means improbable that the 
knowledge which Hardwari Lai displayed in 
the witness-box in the court below was 
derived from the statement of facts con¬ 
tained in the High Court’s judgment in the 
appeal in the case of Bachcho Kunwar 
versus Dharam Das, a copy of which as I 
have stated was admitted in evidence in the 
court below. 

I think it safer to discard altogether the 
evidence of Hardwari Lai. 

Pausing here therefore and considering 
the situation .in the light of the evidence 
so far referred to, it seems to ms that it 
must still be taken that the property which 
Paras Das undoubtedly acquired under a 
title as collateral heir was his self-acquired 
property. 

It does not, however, follow that because 
the property when it first came into the 
hands of Paras Das was self-acquired pro¬ 
perty it necessarily remained so, and here we 
have the further case for the defendant, 
namely, that there is satisfactory evidence on 
the record to show that after the property 
had been acquired by Paras Das it was dealt 
with by him as joint family property. In 
other words it is claimed to be proved that 
Paras Das threw this property into the 
common stock. 

As against this the plaintiff’s case is that 
the same evidence shows that Paras Das 
never treated this property otherwise than 
as his self-acquired property. 

How does the evidence stand on this 
point ? 

[His Lordship then dealt with the evidence 
of Atma Ram and continued.] 

* + * * 

We have not been referred to any other 
evidence in this connection ex'cept that of 
Hardwari Lai upon which I am not prepared 
to rely but I believe the evidence of Atma 
Ram and so far as it goes it leads me to 
the conclusion that in the matter of keeping 
the accounts relating to this Pardaman 
Kunwar property, Paras Das was treating 
the properly as separate and self-acquired. 
There is no evidence to satisfy me that there 
was any such confusion of income in the 
accounts of the Pardaman Kunwar and the 
ancestral properties as would justify the 
conclusion that Paras Das had thrown this 
property into the common stock. 


The fact that the same staff of servants 
carried out the business of collecting the 
revenue of all the villages together and that 
no part of the cost of maintenance of this 
collection staff was debited against the 
private account of Paras Das would not be 
any safe ground upon which to found the 
conclusion that the property was thrown into 
the common stock. 

There remains the question of the will. Is 
there anything in that document which 
affords ground for holding that Paras Das 
had amalgamated his self-acquired with the 
joint property of the family ? 

On the one side our attention is drawn 
to the declarations contained in the will to 
the effect that Paras Das still considered 
the Pardaman Kunwar property to be his 
self-acquired property with which he could 
do what he liked. On the other side stress 
is laid upon thi m inner in which Paras Das 
dealt with the property in his will when he 
comes to express his intentions regarding 
its disposal. Speaking for myself, I think it 
would be diffkult to deduce from the 
language of the will the conclusion that Paras 
Das had thrown his self-acquired property 
into the cimmon stock. It is no doubt 
the fact that in drawing up his scheme for the 
division of the property he lumped both kinds 
of property together in such away as to 
award unequal shires. In two of the lots 
there is a preponderance of ancestral pro¬ 
perty. In the 3rd lot which ultimately fell 
to Bidri Dis the proportionof the Pardaman 
Kunwar property which was awarded to 
Badri Das comes to something like 70 per 
cent. At page 36 of the printed record there 
is a statement sh owing the composition of 
the various lots of Zamindari property pre¬ 
pared by Lola Paras Das in his will and in 
accordance with which the property came to 
be divided eventuilly under the partition 
decree. 

I admit that there is some substance in 
the argument which is founded upon the 
method by which Paras Das was seeking 
to dispose of the entire body of property 
consisting of the ancestral and self-acquired 
property. On the other hand it is to be 
remembered that Paras Das was dealing 
with the property by a will which he was at 
liberty to revoke at any time before he died. 
On a review of the whole of the evidence 
relating to this issue I come to the conclusion 
that it cannot be said that there is any clear 
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proof that before his death Paras Das threw 
this Pardamnn Kunwar property into the 
common stock and it seems to me therefore 
that it being .admitted in the first instance 
that this property having some to Paras Das 
by a title based upon collateral inheritance 
the presumption that such property was his 
self-acquired property has not been over¬ 
turned by any evidence which is available 
in this suit. 1 therefore find tint the Parda- 
man Kunwar property at the death of Paras 
Das was still his self-acquired property. 

1 come now to deal with the second impor¬ 
tant question which arises for decision. This 
question is laisedin different ways in the 
2nd, 3rd, 4th, 5th and 6th grounds of the 
memorandum of appeal which relate to the 
effect of the decree passed in the partition 
suit on the 19th of December 1904 As I have 
mentioned already, the broad case put by 
the defendant in the court below was that the 
existence of this decree was a bar to the 
present suit, and in the sixth ground of the 
memorandum of appeal the plea is taken that 
the Subordinate Judge was wrong in fact in 
holding that the leave of the court had not 
been sought and obtained by the guardians 
ad-litem of the minor defendants in that suit 
to the compromise which was ultimately 
embodied in the final partition decree. 

Before proceeding to discuss the effect of 
the decree in question mention must be made 
of our order of the 29th February, 1924, 
passed upon a petition presented to us on 
behalf of the defendant appellant for the 
admission of certain additional evidence 
relating to the question of fact whether the 
sanction of the court had been sought and 
obtained to the compromise which led up to 
the final partition decree. 

In the order just referred to we have 
given our reasons for admitting fresh evi¬ 
dence and it may be said at once that this 
evidence clearly establishes that the two 
guardians ad-litem of the two minor defen¬ 
dants in this partition suit (Suit No. 96 of 
1903) did inform the court that they pro¬ 
posed to enter into a compromise and did 

as f *°[ ' eave to do so, and it is further 
established that on each of the applications 
presented by the two guardians ad-litem the 
subordinate Judge recorded an order signed 
by him saying that the reasons for entering 
into, a compromise were good and sufficient 
(wajah maqul hai) and that he accorded 
sanction in each instance. 


In dealing with this question therefore 1 
disregard as erroneous the statement made 
by the learned Judge of the court below that 
the permission of the court to enter into this 
compromise was not sought and obtained by 
the two guardians ad-litem Lala Girdhari 
Lai and Lala Jambu Das. 

I proceed now to a consideration of the 
facts which have to be dealt with in connec¬ 
tion with this suit for partition. We hove 
it in the first place that the suit was filed 
by Dharam Das, the eldest son of Paras Das, 
on the 15th June, 1S03, some six weeks after 
his father’s decease (see plaint Ex. C, page 
135 of the printed record). It has already 
been mentioned that the original defendants 
were the two minor brothers of the plaintiff 
and that subsequently Musammat Ruhli 
Kunwar, their mother was impleaded as she 
was a necessary party being entitled under 
the Hindu Law to claim one-fourth share of 
the property. Mention has already been 
made of the appointment of Girdhari Lai 
and Lai Jambu Das as guardians ad-litem 
to the minor Badri Das and Janeshar Das 
respectively. With regard to Lala Jambu 
Das it should be mentioned here that 
Girdhari Lai had been appointed the guardian 
of both the minors under the will executed 
by Paras Das and it must also be mentioned 
that Lala Jambu Das who with the consent 
of Girdhari Lai was appointed guardian 
ad-litem of Janeshar Das in the partition suit 
was the maternal uncle of the girl who 
afterwards married Janeshar Das. Janeshar 
apparently was not married at the time the 
suit was brought. In his application to the 
eourt Jambudas described himself as being 
a well-wisher and a relation of the minor. 

It is clear that the plaint which was filed 
by Dharam Das in the partition suit makes 
no express reference to the will of Paras 
Das. It was stated in that plaint that Paras 
Das and his sons constituted a joint Hindu 
family at the time of the former’s death and 
that the property sought to be divided was 
joint ancestral property. 

In paragraph 8 of that plaint Dharam Das 
expressed his willingness to accept as his due 
share the properties mentioned in one or 
other of the several lists which were attached 
to the plaint and he offered to accept a 
division by drawing of lots if the parties were 
agreeable; otherwise he stated that if a 
division was not made in the way so proposed 
he would insist on the court’s proceeding 
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to divide the entire property so as to give 
him his shire of one-third. 

It must he mentioned here that the lists 
which were attached to Dharam Das’s plaint 
corresponded exactly with the lists set out 
in the will of Paras Das ; tint is to say, there 
were three lists of the zamindari property 
and three corresponding lists of house pro¬ 
perty. So while it m ly be that there was 
no express reference to the will in the plaint 
it is absolutely certain that Dharam Das and 
the other people who were c wcerned in this 
suit knew all about the will. I have already 
mentioned that the will hid been deposited 
with the Registrar of Siharanpur and was 
opened by him in the presence of Girdhari 
Lai on the 9th May, 1903, one week after the 
death of Paras Das. Girdluri Lai, as I 
have said, had been appointed guardian of 
both the minors under the will and he was 
also a witness to the two codicils. There can 
be no doubt whatever that Girdhari Lai 
knew all ab ut the will and its contents and 
he has admitted so much before us when we 
examined him in this Court. 

It is true that there is no direct evidence 
to show th it Lola Jambu D is was cogni¬ 
zant of the will and certain statements made 
by Girdhtri Lai before us might be taken to 
indicate that Jambu Das was not aware of 
the provisions of the will but it appears to me 
that the circumstantial evidence in the case 
leads to the conclusion that the will and its 
provisions were well-known to Dharam Das 
and to the two guardians ad-liUm. The recital 
in the petition of compromise which was 
filed : n the court on the 17th July, 1903, 
indicates that the question of the division of 
the estate had been considered by respect¬ 
able members of the community and it is 
declared in the preamble of the petition that 
it was with a view to avoid disputes which 
would bring about the ruination of the family 
and would lead to 'many misfortunes that 
the decision to come to a compromise h d 
been arrived at. 1 cannot doubt for a mo¬ 
ment that the fact that Paras Das had left 
this will and the two codicils was perfectly 
well-known to all the members of the com¬ 
munity who were consulted before this 
petition of compromise was brought before 
the Subordinate judge. 

The plaint was filed as above described 
and no written statements of defence were 
filed. 


1924 Allahabad 

On the 17th July, 1903, the petition of 
compromise was put in before the Subordi¬ 
nate Judge, a certified copy of it is Ex. B at 
pige 1 -43 of the rec >rd. 

The original recard of this suit is before 
us and we find from a reference to the order- 
sheet that when the petition was put i„to 
c»urt on the 17th July, 1903, it was found 
that the signature of Musammat Ruhli Kun¬ 
war wh > was a defendant in th.* case had not 
been obtained and in order to get her signa¬ 
ture it was ordered that the case was to be 
brought up again on the 23rd of July. On 
the 23rd of July the Judge had no time to 
attend to the case and so it came up on 
the 24th July. I have already indicated 
briefly what took place on that date in the 
presence of the parties and their pleaders. 
The proceedings of the court are all set out 
in the ruhk ir, Ex. P. printed at page 151. 

Without g >ing into unnecessary particulars 
the petition of compromise informed the 
c iurt that it had been arranged that the 
three sons should divide the xamindari and 
h -use properties in accordance with the lists 
attached to Dharam Das’s plaint. Those 
lists as I have already said correspond with 
the lists prepared by Paras Das in his will. 

The only variation in the scheme devised 
by Paras Das was that under this compro¬ 
mise it was agreed that lot No. I of the house 
property should be assigned without drawing 
to Jancshar Das. The other lots were to be 
drawn, and they were drawn on the 24th July, 

1903, in the presence of the court. The result 
was that Dharam Das got Lot No. 1 of the 
xamindari property and Lot No. 3 of the house 
property. Badri Das got Lot No. 2 in both 
properties while Jancshar Das got Lot Na 3 of 
the zamindari property and Lot No. 1 of the 
house property. I have already mentioned 
that after these lots had been drawn the 
Subordinate Judge gave directions for the 
appointment of a Commissioner who was to 
arrange for the division of the movable and 
other property and I have also referred to 
the fact that ultimately the final partition 
decree was drawn up on the 19th December, 

1904. 

It is not and cannot be disputed that the 
three sons obtained possession of the property 
of various kinds in accordance with the 
compromise and decree. I have referred to 
the fact that orders for mutation were passed 
thereafter in respect of the zamindari property 
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and 1 have also mentioned that Musammat 
Ruhli Kunwar instead of getting a one-fourth 
share which she was entitled to under the 
Hindu Law agreed by this compromise to 
abandon her right to that share in considera¬ 
tion of the arrangements which were being 
made for her maintenance and residence. 

I have also referred to the death of 
Dharam Das and to the fact that his widow 
is still in possession of some property which 
was assigned to Dharam Das under this 
partition. Badri Das, as has been said, died 
in April, 1920, and his widow is still in pos¬ 
session of the share which was allotted to 
him while the plaintiff, Janeshar Das, has 
been and is still in possession of the property 
which he obtained under this decree. 


This being the state of things in the year 
1920 when the present suit was filed, the 
question which arises is whether the plaintiff 
Janeshar Das is entitled to go behind the 
decree and fall back upnn the provisions of 
his father’s will in order to succeed on the 
claim he is now making. It cannot be pre- • 
tended that he was not a party to the decree. 

It is clear that he was and that he was 
represented in the partition suit by a duly 
appointed guardian ad-litem, Lala Jambu 
Das. 


It is significant that in his plaint in the 
present suit he makes no reference whatever 
to the partition suit nor to the compromise 
and the decree, both of which he affects to 
ignore, and the first matter to be discussed 
is whether he is entitled to take up this 
attitude. As said already the learned 
Subordinate Judge appears to have been of 
opinion that he is, on grounds, one of which 
we have shown to be untenable, namely, that 
the decree was not binding because the 
permission of the court to the compromise 
had not been sought and obtained by the 
guardians ad-litem. 


Let us examine the law relating to 
promise decrees in cases where minor 
concerned. That law is laid down in C 
32, Rule 7 of the Code of Civil Proce, 
Tins rule says that no next friend or 
dian for the suit shall, without the ! 
ofthe court expressly recorded in 
proceedings, enter into any agreemen 
compromise on behalf of a minor 

t0 ^ 8uit “ which he ac *s as 
mend or guardian. 
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Sub-rule 2 provides that any such agree¬ 
ment or compromise entered into without the 
leave of the court shall be voidable against 
all parties other than the minor. It is 
apparent from this language that a compro¬ 
mise decree entered into on behalf of a 
minor even without the leave of the court 
first obtained is not void and a nullity but is 
voidable only. It is binding upon all the 
parties except the minor and the only person 
who can call it in question is the minor him¬ 
self. Virupakshappa v. Shi lappa (1). If the 
minor does not elect to avoid the decree it 
will be binding all round. 

Now if that is so what is the position ? 
Clearly it is not open to a minor to treat the 
decree as void and a nullity as has been done 
in the present suit in which as I have said the 
plaintiff affects to ignore the decree entirely. 
There is not a word in the plaint to show 
that the plaintiff treats the decree as void or 
even voidable on any ground of fraud or 
defect of procedure. The decree is simply 
not mentioned at all. In my opinion that 
position cannot be assumed. The decree being 
voidable only must be treated as binding 
until it has been got rid of and the period 
for that having passed the plaintiff must now 
be bound by the decree. At the time of his 
father’s death he was between 8 and 9 years 
of age (see the statement in the will). 
He must have been bom in the year 1894 
and must consequently have reached the age 
of majority in the year 1912. Any suit to. 
avoid the decree ought to have been brought 
within three years of his reaching the age of 
majority and a suit for that purpose might 
therefore have been entertained up to the 
year 1915. The suit with which we are now 
dealing was filed in the year 1920. 

A decree which is voidable can only bet 
set aside by a regular suit or by bringing an 
application for review to the court that passed 
the decree. Neither of these courses was 
open to the plaintiff at the time the present 
suit was filed. The only article of the 
schedule to the Limitation Act which provides 
a period of limitation for setting aside a 
decree is Article 95 and that applies to cases 
where it is sought to set aside a decree 
obtained by fraud. The period for such a 
suit is three years. This article could have 
no application to a suit brought to set aside 
the decree with which we are now dealing on 


(l) (1902) 28 Bom. 109=3 Bom. U. R. 565. 
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the ground that it was voidable. If there 
is any period for such a suit it must be the 
Period prescribed by Article 120 and in that 
case a plaintiff would have six years to bring 
a suit from the date when the right to sue 
accrues. 

As, however, Janeshar Das was a minor, 
the period of limitation for such a suit 
brought by him would be that which is 
prescribed by Sections 6 and 8 of the Act 
and it is clew from those provision, that in 
no circumstances could Janeshar Das have 
brought a suit to avoid this decree after three 
years had elapsed from the time when 
he attained the age of majority. 

It is sought to be argued here that no 
cause of action for a suit for the avoidance 
of this decree accrued to Janeshar Das until 
the date of Badri Das’s death, which was 
April 1920. It is said that it was only on 
the death of Badri Das that the plaintiff 
acquired the right to claim the property 
which he is now seeking in this suit and that 
consequently the partition decree could not 
have in any way affected his right to bring 
this suit before the date of Badri Das’s 
death. 

I am unable to accept this argument. It 
appears to me to be perfectly clear that 
where a decree is voidable it is voidable 
from the very date on which it is passed and 
consequently limitation for a suit to set aside 
such a decree upon the ground that it is 
voidable begins to run from the date of the 
decree itself. 

1 hold therefore that the rights of the 
parties were finally settled by the partition 
decree which was finally passed in the month 
of December, 1904, and consequently it is not 
open to the plaintiff in the present suit to go 
behind the decree and to contend that he is 
in a position to set up any rights under the 
will of his father. 

As regards the scope of the partition decree 
that must be collected from the language of 
the decree itself and there can be no doubt 
that this decree awarded to each of the sons 
an absolute estate in the properties allotted 
to them. And so, Badri Das got as full owner 
the property specified in the two lists which 
includes the property which is now being 
claimed by the plaintiff. Badri Das having 
died, his widow the defendant appellant, is 
entitled to remain in enjoyment of the whole 
of his estate for her life-time and she cannot 


be called upon to hand over any portion of 
Badri Das’s estate to the plaintiff Janeshar 
Das. 

It has, however, been sought here to limit 
the scope of the decree by sayng that the 
decree did not and could not deal with what 
is called “ future rights”. It is said that the 
right which the plaintiff is now setting up 
under clause 13 of the will had not and could 
not have come into existence at the time the 
decree was passed. 

This argument was also advanced in the 
court below and seems to have been accept-' 
ed by the learned Subordinate Judge who 
says n his judgment that the “reversionary 
rights ” of a minor cannot be dealt with by 
his guardian. The learned Subordinate Judge 
further observed that it was abundantly clear 
that the court wh'ch made the partition 
did not purport in any shape or character 
to deal with or adjudicate upon the “ rever¬ 
sionary rights ” of the infants, and so he was 
of opinion that the right which the plaintiff 
is now seeking to enforce was not extinguish- 
• ed by the decree. 

I find it difficult to understand the obser¬ 
vations of the learned Subordinate Judge, 
nor is it at all clear to me what he meant 
by the “ reversionary rights” of the minors. 

In the course of argument here I was 
led to understand that what was meant 
by the reversionary right of the plaintiff was 
the chance of his succeeding to the estate 
of Badri Das when the latter died. It is, 
however, to be observed that the right which 
the plaintiff is putting forward in this case is 
a right created under the will. He is not 
claiming to succeed to the property in dis¬ 
pute as an heir of Badri Das. On the 
contrary he says that his right to get the 
property in suit is a right which was created 
in his favour by the bequest contained in the 
13th clause of the will. In other words, the 
case which he is setting up is that by this 
clause a gift over of the property in dispute 
was made to him in the event of Badri Das’s 
having died without having made an adop¬ 
tion in accordance with the directions of the 
testator. In the course of argument the 
learned Counsel for the respondent referred 
to Section 6 (a) of the Transfer of Property 
Act for the purpose of showing that the right 
of his client was incapable of transfer and 
could therefore not be affected by any of the 
provisions of the partition decree. In other 
words the argument seems to be that the 
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plaintiff’s right was what is called a mere 
spa successions or to quote the words of 
Section 6 (a) “ the chance of an heir apparent 
succeeding to an estate.” It is obvious, how¬ 
ever, that the right wh'ch plaintiff is now 
setting up is not a spes successions or the 
chance of his succeeding to any estate as 
heir apparent. If the clause in question 
contains a gift over to a class of which the 
plaintiff claims to be a member, then it follows 
that there was created in his favour a 
contingent interest which is something 
very different from the mere spes successionis 
referred to in Section 6, Clause (a). There is 
nothing in Section 6 to prohibit the transfer 
of a contingent interest. The interest created 
by clause 13 of the will, if it be construed as 
making a gift over in favour of a class, was a 
contingent interest which might afterwards 
become vested. It is not correct, therefore, 
in my opinion to say that the scope of the 
partition decree can be limited for the reason 
suggested. The contingent interest h.id 
already come into existence on the death 
of the testator and it was in existence at the 
time the parties were before the court in the 
suit which was brought by Dharam Das to 
enforce the partition. 


As I have already said the partition decree 
having become final and unimpeachable, it is 
not open to the plaintiff now to seek to set it 
aside or to modify it in any way by reliance 
upon the will of Paras Das. The partition 
decree is in my judgment res judicata 
between the parties and the fact that it was 
based upon a compromise does not alter the 
situation. It is a clear case of estoppel by 
judgment and none of the parties to that 
decree can now go behind it. 


My decision on this question therefore 
settles the whole case and in my opinion the 
claim of'th«^ plaintiff must fail. Under 
the partition decree which regulates the rights 
of the parties Badri Das obtained an absolute 
estate in the properties which were allotted 
to him and he having died his widow is 
entitled to retain possession of all those 
properties for the course of her life-time. 


In view of tins finding it is not necess; 
for me to discuss the other questions wh 
have been raised before us in appeal t>u 
may be as well for me to express ray opin 
°5 her otters which have b. 

to do“o JS¥T“ * ar8Um “ 1 ' 1 pr °“ 


It is argued on behalf of the defendant 
appellant that whatever other view might be 
taken of the case the compromise which was 
arrived at between the parties to the parti¬ 
tion suit operates as a family sttlement 
which cannot now be disturbed. It was 
pointed out that at the time the compromise 
was entered into all the parties who could 
claim any interest in the estate of 
Paras Das, namely, his three sons and 
his widow, were before the court. It 
is also argued that will or no will, 
the parties were entitled to treat the property 
as being joint property belonging to all of 
them and to come to any arrangement they 
chose for the purpose of avoiding future dis¬ 
putes and in order to protect the property 
from waste. 

It is further contended that this arrange¬ 
ment having continued for some seventeen 
years before the present suit was brought 
cannot now be disturbed, particularly as the 
parties or their legal representatives can no 
longer be remitted to their original position. 

I have- already mentioned the fact that in 
coming to a division of the property the two 
kinds of property, that is to say, the ancestral 
and the self-acquired property were divided 
in varying proportions with the result that 
out of the Zemindari property which fell 
to the share of Badri Das some 70 per cent, 
consisted of the Pardaman Kunwar property 
which, as I have found, was the separate 
estate of Lala Paras Das. The other two 
brothers on the contrary obtained in their 
shares a very large proportion of the ancestral 
property. I have furthar adverted to the 
fact that since the date of the compromise 
and the decree Dharam Das has died and 
a considerable portion of the ancestral pro¬ 
perty which was allotted to him by the 
partition decree has been alienated in order 
to satisfy his debts. 

As against this it is contended that the 
case is not one of a family settlement at all. 
It is argued that there was really no dispute 
between the parties nor could there be any-, 
Dharam Das as one of the three sons had 
a right to obtain a partition which could not 
be contested by the other defendants and it 
is said that there could be no real dispute 
regarding the amount of the shares. Further 
it is argued that it cannot be conceived that 
the case was one of a dispute regarding 
doubtful titles, for it is said that the parties 
ignored the will altogether and there jg 
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nothing to show that the terms of the will 

were ever/discussed before the compromise 

was arrived at. 

Lastly it is maintained that it cannot be 
pretended that the compromise was in any 
way directed towards the preservation of 
the family estate. 

It seems to me as I have said already that 
on the circumstantial evidence it must be 
taken that all the parties to this compromise 
were fully aware of the contents of the will. 
It may, of course, be that they were not in a 
position to thoroughly understand the pur¬ 
port of all the provisions of the will ; but at 
any rate, it could hardly have been unknown 
to them th it the will was not a valid docu¬ 
ment in so far as it purported to dispose of 
the joint ancestral family property. 

It may further be observed that it does 
not seem to be true to say that no dispute 
had arisen between the parties. There is 
some evidence that Dharam Das had raised 
a dispute regarding the division of the family 
estate. There are allegations in the plaint 
which he filed in that suit to the effect that 
he had called upon the other members of the 
family to come to a division and that they 
were seeking to avoid a partition by having 
the family estate placed under the care of 
the Court of Wards. 

It is further to be noted that when the 
plaint in the partition suit was filed Dharam 
Das’s mother Musammat Ruhli Kunwar who 
had not been impleaded as a party in the first 
instance came forward in order that she 
might assert her right to the share which she 
was entitled to on division under the Hindu 
law namely, a one-fourth share. Her claim if 
insisted upon would have defeated to a certain 
extent the claim of Dharam Das to a one- 
third share of the property. If her rights were 
recognized Dharam Das could not have ob¬ 
tained more than a one-fourth share of the 
whole property on partition. Again I cannot 
accept the argument that the arrangement 
which was entered into between these parties 
was not an arrangement for the protection 
of the family property. The opening words of 
the petition of compromise (Ex. B page 143) 
which was put into court on the 17th July, 
1903 indicate clearly what the object of the 
compromise was, It is stated there that on 
the advice of respectable members of the 
community to which the parties belonged, 
and having regard to the fact that disputes 
would bring about the ruination of the 


family and that the minors would be put to 
loss by being dragged into court in order to 
maintain a protracted litigation, it had been 
decided that a compromise should be entered 
into in the terms which were set out in the 
petition. 

It is not to be doubted that if Dharam 
Das insisted on a partition, as he had the 
right to do, and if the partition suit dragged 
on for a long" period, as such suits are apt to 
do, especially in cases where large family 
estates are concerned, the parties, and in 
particular the minors, would have had to 
incur great expense. 

In his plaint Dharam Das had offered to 
agree to a division in accordance with the 
scheme which had been devised by his 
father under the will. It cannot be denied 
that this scheme drawn up by Lala Paras 
Das was a perfectly just and equitable 
scheme. It provided for division of the whole 
estate of the family into three absolutely 
equal shares and it would in my opinion have 
been impossible for any court to have made 
a more proper and just division of the pro¬ 
perty than that designed by Paras Das in 
his will. The advantage of entering into a 
compromise in these terms was that the 
parties avoided all the anxiety and expense 
which the division of the estate by a Com¬ 
missioner appointed for that purpose would 
have entailed. It did away with all risk of 
contest regarding the division of particular 
items of the family property and got rid of 
complications which might have arisen upon 
allegations that the property was not being 
divided equally or in a manner convenient to 
the interests of the parties concerned. In 
these circumstances I do not see how it can 
be maintained that this compromise was not 
designed for the preservation of the property 
in the sense that it provided an arrangement 
by which the parties were protected against 
the expenditure of large sums of money 
which might have impoverished them. For 
these reasons, therfore I hold that '.the arran¬ 
gement ought to be regarded in its truest 
sense as a family settlement which the 
parties to it are no longer entitled to avoid, 
more particularly in view of the long time 
which has elapsed since it was entered into 
and acted upon and also by reason of the 
fact that in view of the changed circumstanc¬ 
es the parties could not now be remitted to 
their former position. 

Another reason which influences me in this 
connection is this: I have already mentioned 
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that Musammat Ruhli Kunwar, the widow of 
Paras Das, by this arrangement gave up her 
right to a one-fourth share of the while of 
the property and accepted in lieu of that 
share the arrangements which were nude 
under the compromise for hei maintenance 
and residence. It cannot therefore be argued 
that there was no consideration for the agee- 
ment into which the parties entered when 
the compromise was made. I accept there¬ 
fore, the argument that apart from all other 
considerations this compromise should be 
treated as a family arrangement and should 
be acted upon as such and so I hold that in 
no case ought the plamtiff to be allowed by 
the present suit to disturb the arrangement 
in question. 

Lastly, assuming for the sake of argument 
that the plaintiff is entitled in this suit to 
rely upon the provisions of clause 13 of the 
the will I proceed to examine the clause in 
question and to see whether or not the plain¬ 
tiff has any right under that clause which 
would entitle him to recover the property 
in suit. 

The clause in question is to be found at 
page 114 of the printed recorJ but it has not 
been well translated The following is an 
accurate translation of the clause:— 

“ With a view to the perpetuation and 
preservation of my family I also declare by 
this will that if (Gad forbid) it should so 
happen that any one of my sons should h ive 
no issue, that is to say, should have no son 
he will not have the right of taking in adop¬ 
tion any one out of another family. But he 
shall have the right to adopt any of the issue 
of his own (full) brothers whom he may choo¬ 
se and to constitute him owner. In case he 
fails to do so the property he may leave 
(matruka) shall pass to the survivors (pasma- 
ndagan) in the same manner in which 
property passes in an undividedHindu family". 

The case for the plaintiff on this clause is 
that Badri Das died without leaving any 
issue. He also died without having made an 
adoption in the manner prescribed by the 
clause. Consequently the plaintiff says 
that for these reasons he is entitled to claim 
the property in dispute which is property 
left by Badri Das on the ground that he the 
plaintiff is one of the survivors (pasman- 
dagan). 

The case for the defendant regarding this 
clause was that it was void for several 
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reasons. One reason given was that the 
clause purported to lay down a rule of 
succession at variance with the Hindu law of 
inheritance. And in this connection a refer¬ 
ence is made to the direction that the estate 
(matruka) is to pass to the survivors in the 
same manner in which property passes in an 
undivided Hindu family. It is pointed out 
that the rule of survivorship could no longer 
apply after the sons had come to a partition 
and it is argued therefore th it Paras Das by 
this clause was giving a direction that pro¬ 
perty belonging to one member of a divided 
family should pass exactly in the same way 
as if the members of the family had 
remained joint and had never come to a 
partition. The language of the clause is 
somewhat obscure and it may well be doubt¬ 
ed whether this argument can be maintained. 
The case for the plaintiff is that the clause 
contains a gift over to a class of persons 
described as pasin vidagtm in the event of 
any one of the sons dying without issue and 
without having adopted one of his own 
brother’s sons. It is claimed that the word 
pasmandagan should not be interpreted in 
the artificial sense in whi ch it is often used 
to describe the members of a joint Hindu 
family who remain after the death of one of 
the co-parceners. There can be no doubt 
that the expression is frequently used in 
this sense and is in a way a technical 
expression. Ordinarily the plaintiff here 
would not be entitled to call himself a 
“ pasmanda " (survivor) after he and his 
brothers had arrived at a partition. 

Treating the clause in the sense contend¬ 
ed for by the plaintiffs it is still argued on 
behalf of the defendant that the condition 
is void because it was impossible and that 
consequently even if the clause be held to 
apply the gift over fails and the plaintiff is 
not entitled to recover. 

An examination of the language of clause 
13 shows that the first part of the clause 
deals with adoption. The testator is impos¬ 
ing a restriction upon the right to adopt. 
He is saying that if any of his sons happens 
to have no male issue he must exercise the 
right of adoption in a particular way. He 
is not to be allowed to adopt from another 
family but must make his selection from 
among the sons of his brothers. Then 
follows the other clause which must be 
treated as a defeasance clause. By clause 
4 of the will each of the sons was given an 
absolute estate in the properties specified 
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in the lists contained in the will, and clause 
13 purports to provide for the termination 
of this abs Jute estate and for its passing 
over to the class described as piisnuwdagiin 
in case certain conditions are not fulfilled. 
The words which denote the conditions are 
as follows “ ba hdat aisi na karne kc”. 

In case he fails to do so—the question is 
in case he fails to do what ? Clearly these 
words mean in case he fails to make an 
adoption from among his brother's sons. It 
seems to me that the clause indicates that 
Jhe failure to act in - the manner directed by 
the testator is to work a defeasance of the 
estate. 

The condition therefore which had to be 
fulfilled in order to prevent the termination 
of the estate on the death of Badri Das was 
that Badri Das should take in adoption 
one of the sons of his own brothers. 

I have already mentioned tint Dharam 
Das died without having had a son and that 
up to the time the present suit was brought, 
and certainly up to the t me when Badri 
Das died, the plaintiff Janeshar Das had no 
son who could be taken in adoption. It is 
quite clear therefore that Badri Das, even 
if he had been willing to act in obedience to 
the directions for adoption contained in 
clause 13, could n )t possibly have complied 
with them. The thing was physically impos¬ 
sible, and so it is argued, and I think argued 
correctly on behalf of the defendant appellant 
that the condition hiving become imp >ssible 
was void and that the absolute estate con¬ 
ferred upm Badri Das by clause 4 of the 
will could not be divested or pass over to any 
surviving member of the family. 

It was suggested in argument that the 
condition could not be treated as a void 
condition unless it was impossible at the time 
of the death of the testator. It was said 
that if performance of the condition was 
possible at this time the fact that it subse¬ 
quently became impossible would not render 
the condition void. This, however, does not 
appear to be a correct statement of the law. 
The condition the non-fulfilment of which was 
to lead to a defeat of the absolute estate 
conferred upon Badri Das by clause 4 of the 
will was in my opinion a condition subsequent, 
and 1 understand the law to be that if 
performance of a condition subsequent be 
rendered impossible the estate to which it is 
annexed becomes by that event absolute. 


The following statement of the law is taken 
from Lord Halsbury’s Laws of England, Vol 
28 page 590, paragraph T163 


“ A cond tion may be one which is intended 
to be performed in a presumed state of facts 
which do not or cannot ex : st; according to 
the intention shown the condition then 
either operates conditionally on that state of 
facts existing, and therefore in the circums¬ 
tances does not take effect at all or else 
operates in iny event but it is impossible to 
perform. If a condition intended to be 
performed in any event is precedent and is 
originally impossible to perform or is possible 
of performance at the date of the will but 
afterwards becomes impossible by the act of 
God or circumstances over which neither the 
donee nor the testator had any control the 
performance of the condition is not excused 
and accordingly the gift does not vest. 

“ Where however the condition is subse¬ 
quent in such a case the gift takes effect 
free from the condition ”. 

So far as Badri Das was concerned, in 
order to avoid a defeasance of the absolute 
estate conferred upon him it was necessary 
for h.m to perform the condition in his life¬ 
time, that is to say, the condition of taking in 
adoption one of his own brother’s sons. That, 
as has been said, was for him an absolute 
impossibility. The performance of the condi¬ 
tion could never have become possible in the 
life-time of Badri Das unless one or other 
of his brothers had sons, and it is found that 
they had not. Here then is a case in which 
the performance of the condition became 
impossible, either it may be said by the act 
of God or at any rate by reason of circums¬ 
tances over which neither the donee (Badri 
Das) nor the testator Paras Das had any 
control. The fact that neither Dharam Das 
nor Janeshar Das had a son in the life-time 
of Badri Das was a matter altogether beyond 
the control of Badri Das. 

I am of opinion therefore that in the 
circumstances the plaintiff cannot be heard 
to say that he has a right to claim the 
property in suit after the death of Badri Das 
by reason of a gift over contained in clause 
13 of the will. The condition, the non-fulfil¬ 
ment of which was to defeat the absolute 
estate conferred upon him, was one impos¬ 
sible of performance and consequently it 
ought to be held that the gift to Badri Das 
took effect free from the condition in 
question. In this view therefore the plaintiff 
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has no case upon which he can succeed. For 
the above reasons therefore 1 hold that this 
appeal must succeed. I would therefore 
allow the appeal, set aside the decree of 
the court below and dismiss the suit of the 
plaintiff in both courts with costs including 
in this court, fees on the h'gher scale. 

Katthaiya Lai, J .—\agree generally with 
the conclusions at which my learned brother 
has arrived, except as regards the effect of 
the compromise filed in the suit brought by 
Dharam Das against his brothers in 1903 and 
the decree for partition passed on its basis, 
on the rights now claimed by the plaintiff. 
In order to understand the precise bearing of 
that issue or the claim of the plaintiff, it is 
necessary to recapitulate briefly some of the 
facts and circumstances established by the 
evidence, which lead up to that question. 

The parties to the suit are Jains. Lala 
Paras Das was one of the leading members 
of that community at Saharanpur. He posses¬ 
sed considerable landed and house property, 
which was the ancestral and joint family pro¬ 
perty of himself and his three sons, Dharam 
Das, Badri Das and Janeshar Das. From a 
collateral branch of the family, to which 
Lala Paras belonged, was descended Parda- 
man Kunwar, who died in 1895 without leav¬ 
ing any issue. Parduman Kunwar was 
succeeded by his mother, Musammat Jiwan- 
tri Kunwar, who is said to have adopted a 
boy named Dip Chand. Lala Paras Das and 
his cousin, Umrao Singh, filed a suit for the 
recovery of the property of Parduman 
Kunwar and obtained on the 10th October, 
1878, by compromise a decree, which secured 
to each of them a one-fourth share in the 
said property. 


It is not disputed that, under the Hin 
Law, the property obtained by collate 
inheritance is regarded as the separate p 
perty of the person by whom it is inherit. 
An exception is, however, made where jo 
• • • are used in the process of 
acquisition or where it is voluntarily thro’ 
.nto the common stock, or is otherw 

impressed wth the character of joint fam 

property by subsequent treatment The qu 
tion for consideration here is whether t 
property obtained by Lala Paras Das 
compromise with Dip Cha 

was blended by him with the ancestral 
jomt fanajj, property Qr k as 

K 6 P Tu rty tiH his death * T he co. 
Mow found that it was his separate proper 


It appears that the money required by Lala 
Paras Das for the expenses of a suit for the 
recovery of that property was taken by him 
from the joint family funds, and subsequently 
repaid out of the profits of that property 
after he had succeeded in obtaining a 
decree by a compromise with Dip Chand. 
The account books of the joint family firm 
of Paras Das Bahadur Singh, which con¬ 
tained an acc >unt of the family property and 
business, were divided after the death of 
Lala P ras Das between his three sons, 
each of wh m got a separate set of books, 
which, though different in form, were com¬ 
plete by themselves. (Vide Ex. B.) Neither 
party has produced th >se account books in 
this case. They were summoned from the 
defendant and from Musammat Bachcho 
Kunwar, the wid >\v of Dharam Das, by the 
plaintiff, but both of them stated that they 
were unable to trace them. The plaintiff 
did not produce his own set of books nor 
came into the witness-box to explain why he 
Could not produce the books given to him 
at the time of partition. 

Some of the account books had, however, 
been produced in the suit filed by Musammat 
Bachcho Kunwar against Dharam Das. 
They had been examined by the Subordinate 
Judge, who heard the suit, anJ by the High 
Court on appeal. From a summary of the 
result of that examination, so far as it affects 
the matter now in issue, as noted by the 
High Court, it appears that Rs. 9,654 had 
been spent by Lala Paras Das in that suit 
up to Savan Sudi 9th, Sambat 1956, the 
whole of which was debited to the personal 
khata of Lala Paras Das in the family 
account books, and that the same was sub¬ 
sequently discharged out of the profits or 
ine .me derived from the Parduman Kunwar 
property, Laving at the end of the year a 
balance of Rs 8,987-12-10 stanJmg after 
the said payment, to the credit of Lala 
Paras Das in his personal account (Ex. 5.) 
Acting on those entries, this court found 
that the joint estate suffered no appreciable 
detriment by the transaction, and that it 
would be unduly extending the principle of 
Hindu Law, applicable to acquisitions by the 
aid of joint funds or joint exertions, to 
hold that the property, which came to Paras 
Das by inheritance from a collateral branch 
of the family, had thereby become joint 
family property. 

Hardwari Lai, an agent of Janeshar Das, 
states tha.t he had an opportunity of examig- 
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ing those account books on behalf of Dharam 
D.is during the hearing of that suit at the 
Instance of Babu Oudh Behari Lai, who 
appeared for Dharam Das in that case, and 
that Babu Oudh Behari Lai had got the 
books given to him for the purpose. His 
recollection of the result of that examination, 
as now given by him in round figures and 
without dates, tallies with the result of the 
examination of those books, which was noted 
by the High Court-in its judgment. It has been 
pointed out that the account books had 
been produced in court in that suit on the 
11th February, 1904, during the course of 
the hearing which had lasted many days, 
and that the witness ought not to be believd 
because no application for the inspection of 
the record of that or of a subsequent date 
was traceable on the record. But during 
the progress of the hearing of a suit, a coun¬ 
sel has the privilege of examining such docu¬ 
mentary evidence, as he may have summoned 
from a witness or a party, before tendering 
it in evidence, and there is nothing improbable 
in his having obtained the account books 
from the C <urt or from the persons producing 
them on the date of hearing without any 
formal application for inspection, and got them 
examined for his assistance by a person who 
knew the character in which they were written 
In the absence of the original account books, 
a summary of the result of that examination, 
as given by Hardwari Lai and corroborated 
by the judgement of the High Court, is 
admissible in evidence under Section 65 of 
the Indian Evidence Act, and affords proof 
of considerable value of the fact that 
whatever money was taken by Lnla Paras 
Das for the expenses of the suit against Dip 
Chand was repaid by him out of the 
profits of the property decreed in that suit, 
and that there was no appreciable detri¬ 
ment to the family funds in the process of its 
acquisition. As an instance of a transaction 
in which the nature of the right held by Lala 
Paras Das in the Parduman Kunwar proper¬ 
ty was determined, the judgment of the 
High Court, above referred to, cannot be 
wholly disregarded. The property acquired 
was o.' considerable value. In the suit filed 
by Lala Paras Das and Umrao Singh, the 
value of the property claimed was assessed 
at over Rupees six lakhs and a half, and out of 
it a separated half share was decreed in 
favour of the then plaintiffs. The expenses 
incurred in the litigation were not in fact 
heavy, as the suit was compromised soon 
after its institution. They bore a very insigni¬ 


ficant proportion to the aggregate value of 
the property recovered, and such expenses, 
as were incurred, w?re actually repaid out of 
the profits soon afterwards. 

It appears, moreover, from the evidence of 
Atma Ram that the income of the Parduman 
Kunwar property used to be credited in the 
separate khata of Lala Paras Das in the 
family account books. The staff employed 
in the collection of rents of the family 
property and of the property inherited from 
Parduman Kunwar was the same, because 
many of the villages or properties were 
common. It is significant, at all events that 
no portion of the Joint family expenses was 
incurred out of the income of the Parduman 
Kunwar property or from the income entered 
in the separate khata of Lala Paras Das. 
The entire income from that property 
was also entered, according to Atma Ram, in 
a separate set of account books relating to 
that property, maintained by Lala Paras 
Das. Despite the compromise, Lala Paras 
Das seems to have apprehended that Dip 
Chand might’, on attaining majority, seek to 
avoid the compromise. He, therefore, took 
care to keep the income of the Parduman 
Kunwar property apart and did not allow it 
to be blended with the family income. 

On the 16th November 1902, Lala Paras 
Das executed a will, in which he stated that 
he held two kinds of property, namely(l) the 
ancestral property and such other property as 
h id been acquired with the aid of ancestral 
funds and (2) the property which he had recei¬ 
ved by right of inheritance from Parduman 
Kunwar. He significantly excluded the latter 
property from the category of property 
acquired with the aid of ancestral funds. He 
proceeded to declare that after his death his 
three sons shall be the owners and possess¬ 
ors of all the immoveable and moveable 
properties in equal shares, and directed that, 
if they chose to separate after his death, each 
of his sons should arrange to take one of the 
three Jots of landed and house properties, 
prepared by him and appended to the will, 
without any addition or alteration, either by 
mutual agreement or by drawing lots before 
a court of justice or in the presence of arbi¬ 
trators appointed for the purpose. In the 
scheme of partition so prepared and appended 
to the will for future adoption, he took care 
to blend the ancestral and separate properties 
thinking probably that by so doing his eldest 
son, Dharam Das, whom he had begun to 
distrust on account of his vicious habits .and 
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improper ways would have no greater power 
of disposal over the portion of the Parduman 
Kunwar property falling to his lot than he 
would have over the ancestral portion. 
Every fond father hopes that his 
sons would have male issue. By the 
method he adopted, he kept his own hands 
free but sought to provide a curb for his 
sons, if they happened to have any male 
issue. 


The blending was with that end made to 
take effect on a partition taking place after 
his death. The terms in which he spoke 
of Dharam Das preclude the idea that he 
had thrown the property into the common 
stock in his life-time. In his subsequent 
codicil of the 17th April, 1903, he referred 
again to the vicious habits and immoral ways 
of Dharam Das, and laid stress on the 
two classes of properties, of which he was in 
possession, namely (a) the ancestral property 
or that acquired with the ancestral funds, 
which he could not transfer to any body 
and (b) the property inherited under a decree 
from Parduman Kunwar, which he said was 
his own property and which he was compe¬ 
tent to bequeath to any one he liked (Ex. 11). 
He then proceeded to set apart a portion of 
the latter property yielding an annual income 
of Rupees twelve hundred for the mainten¬ 
ance of Musammat Bachcho Kunwar, the 
wife of Dharam Das, and directed that if 
Dhram Das offered any obstruction to the 
mutation of names in her favour or to her 
possession or occupation, he shall be totally 
deprived of the entire property, which might 
be allotted to him out of the estate of Pardu¬ 


man Kunwar, and the said property shall 
in that case devolve upon Musammat Bachchc 
Kunwar for her life without any power o{ 
transfer. He was throughout anxious tc 
maintain the separate character of the estate 
inherited by him from Parduman Kunwar and 
keep its income separate in his pers anal khata 
and account, and he asserted and reiterat¬ 
ed from time to time his full power of disposal 
over the same as long as he lived. The finding 
of the court below on that point cann >t, there 
fore, be assailed. 

Lila Paras Das died on the 2nd May, 1903, 
leaving hts widow, Musammat Rohli Kunwar 
and his three sons: Dharam Das, Badri Das 
and Janeshar pas, surviving him. On the 
15th June, 1903, Dharam Das, sued for a par- 
hbon of his one-third share, without m aking 

Sh to wills and codicil 

which had already been opened on the 
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.application of Girdhari Lai, the nominated 
guardian of the other sons. But he append¬ 
ed to his plaint a c >py of the three I >ts of 
landed and house properties, given in the 
will, and asked that a partition might he 
effected in accordance with those lots by 
each of the brothers drawing one of them, or 
by an independent division, if the other 
brothers so desired. 

It cannot be said that Dharam Das was 
unaware of the terms of the will or of the dis¬ 
positions it contained, when the ab ove plaint 
was filed. In fact he referred in paragraph 
3 of the plaint in a vague and veiled 
manner to what he described as the many 
plans hostile to the plaintiff, which had been 
devised by his father but which, he said, were 
not binding on him so far as they were pre¬ 
judicial to his interest. Badri Das and 
Janeshar Das were then minors and b >th 
were represented in the suit by their mother, 
Musammat R >hli Kunwar, as their guardian. 

On the 17th July, 1903, Musammat Rohli 
Kunwar applied to be impleaded as a c ..-de¬ 
fendant, and claimed to be entitled to a one- 
fourth share in the property of her husband. 
On the same day she was added as a 
defendant, and her name was rem oved from 
the guardianship of her minor sons and that 
of Girdhari Lai substituted as the guardian 
ad'litem of Badri Das, and that of Jambu 
Pershad, as the guardian ad-litem of Janeshar 
Das. 

The plaintiff and the guardians ad'litem of 
Badri Das and Janeshar Das, and Musammat 
Rohli Kunwar then filed a petiti on of compro¬ 
mise, settling all their disputes and accepting 
the lots of landed and h >use pi\>perties pre¬ 
pared by Lul l Paras Das and appended to 
his will for future allotment, and also setting 
apart certain properties, yielding a rent of 
Rupees twelve hundred per year fo.- the 
maintenance of Mussamm.it Rohli Kunwar. 
They asked the court to assign the lots to 
each of the three brothers by allowing the 
then plaintiff, Dharam Das, and the guardians 
ad-litem of Badri Das and Janeshar Das to 
draw the same; but what is significant is 
that in the petition of compromise they made 
a provision for almost every in^xortant matter 
covered by the will and adopted the direc¬ 
tions contained in the same with certain 
variations, which have no bearing on the pre¬ 
sent issues. This would not have been possi¬ 
ble, had the will of Lala Paras Das not been 
present to the mind of the parties to the 
compromise, when it was drafted and filed. 
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Both Girdhari Lai and Jambu Das, acting 
on behalf of Badri Das and Janeshar Das 
respective!}', applied for permission to enter 
into the compromise, on behalf of the minor 
defendants, stating that the compromise was 
for their benefit. The court granted the requi¬ 
site sanction, and as a result of the drawing 
of the lots. Dharam Das was given lot No. f 
of the landed properties, and lot No. 3 of 
house properties, Badri Das was given 
lots No. 2 of both the landed and the 
house properties, and Janeshar Das was 
given the remaining lots. A decree was 
passed in accordance with that compromise 
on the 24th July, 1903, and it was made 
absolute after certain outstandings and move- 
ables were further divided on the 17th 
December, 1904. 

The result of the divis on, so effected, was 
that though the lots were equal in their ag¬ 
gregate value, the ancestral property and the 
Parduman Kunwar property were blended 
and allotted to the three parties in unequal 
and varying proportions, as suggested by 
Lala Paras Das in his will. Out of the an¬ 
cestral property, Dharam Das got landed 
property yielding an income of Rs. 4,579-5-6 
per year; Badri Das got landed property 
yielding as income of Rs., 1843-13-3 per year; 
and J i neshar Das got landed property yield¬ 
ing an income of Rs 4,686-4-9 per "year. 
Out of the Parduman Kunwar property, 
Dharam Das got landed property yielding an 
income of Rs. 875-10-6 per year; Badri 
Das got landed property yielding an income 
of Rs. 3,669-1-9 per year; and Janeshar 
Das got landed property yielding an income 
of Rs. 676-6-3 per year. The division of 
the house property, buth ancestral and 
inherited from Parduman Kunwar, was 
similarly unequal. 

But for the compromise, Musammat 
Rohli Kunwar would have been allowed a 
one-fourth share, and Dharam Das and his 
minor brothers would have got one-fourth 
each. The division may not, in tint case, 
have been made in the form suggested by 
Lala Paras Das in his will and accepted and 
adopted by his heirs. Among the items of 
property given to Musammat Rohli Kunwar 
by the compromise for her maintenance there 
were two shops situated on the back of the 
house of the Rana of Jasmur in Saharanpur, 
which formed a part of the Parduman 
Kunwar Estate (Vide item No 18 of Lot 1 of 
the residential property in Ex VI.) 


As the will of Lala Paras Das was invalid 
under the Hindu Law in regard to the 
ancestral property and valid in regard to the 
separate property, inherited by him from 
Parduman Kunwar, and each of his sons was 
declared by the will to be the owners of the 
same after his death in equal shares, the 
minors, Badri Das and Janeshar Das, were 
as much benefited by the compromise and 
settlement of their disputes as the then 
plaintiff, Dhiram D.is. The parties accepted 
the recommendation of Lala Pams Das as to 
the manner in which the properties should be 
div.ded after his death, whenever a partition 
was desired by any. of his sons, and though 
the effect of the adoption of the scheme of 
partiti ,n appended to the will was to blend 
the two kinds of properties referred to in the 
will and to divide the same in three equal 
shares with vaiying ingredients from each 
block or kind, it is not n aw open any longer 
to the parties to go behind that ompromise 
and the decree passed on its basis, so far as 
they settled th; rights and interests then in 
question. 

It is presumable from the facts above 
narrated that the court had done all that 
was necessary to consider how far the com¬ 
promise operated to the benefit of the 
minors, when it granted its sanction ; and, 
th nigh Girdhari Lai does not soy that clause 
13 of the Will of Lala Pams Das regulating 
the future devolution of the estate, was 
specifically c insidered or discussed or taken 
into account, when the compromise was 
entered into, it is not open to Janeshar Das, 
to repudiate the compromise, sj far as it; 
affected the rights he then possessed, on any 
ground whatever. 

As observed by their Lordships of the 
Privy Council in Rani Meiva Kuer V. Ran\ 
Hulas Kuer (2) a compromise is in a 
sense a recognition or acknowledgment of 
some antecedent right, but where an exchange 
or transfer is effected by a compromise 
between different persons in retpect of 
d.fferent kinds of properties to be held in 
varying proportions, a minor, who feels 
aggrieved by such an exchange or transfer 
effected under the guise of a compromise, 
can repudiate the transaction within three 
years of his attaining majority or within the 
period ordinarily allowed by law for a suit 
for that purpose, whichever is longer. A com¬ 
promise effected by a guardian ad-litem in 

(2) (1873-74) 1. J. A. 157 = 13 Bl. R. 312 (P. .C.) 


• r-oi 
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contravention of the terms of Section 462 of 
the old Code of Civil Proceedure is only 
voidable at the instance of the minor. It is 
not void. If the minor on attaining majority 
does not repudiate it or seek to avoid it in 
the manner and within the time allowed 
by law, it binds him to the same extent 
and in the same way, as if it had been validly 
effected by a person who had then been of 
full age. On attaining majority in 1911,or 
later in 1914 when the certificated guardian 
was removed, the plaintiff was bound to 
exercise his option of repudiating it or 
affirming it He took no steps to repudiate 
it within the time allowed by law. On the 
other hand, he ratified it by remaining in 
possession and enjoyment of the profits of 
the properties assigned to him by the com¬ 
promise and has been so in possession and 
enjoyment up to this date. Since attaining 
majority, he has enjoyed the profits of the 
pr iperty for a period of neaily 10 years. 
Bath as a compromise and as a family settle¬ 
ment of the disputes then pending between 
Dharam Das and his brothers and their 
mother Musammat Rohli Kunwar and of other 
claims in regard to the fami'y property, 
as affected by the will of Lala Paras Das of 
the 16th November, 1902 and his codicil of 
the 12th March, 1903, the compromise and 
the decree passed on its basis, so far as 
they go, cannot now be impeached. 


It is necessary, however, to consider how 
far that compromise and decree could estop 
the parties from claiming any rights, which 
had not till then arisen or which, owing to all 
the brothers being then alive, none of them 
could have positively or with any reasonable 
certainty claimed as his own. Dharam Das 
died without leaving any issue in 1907 or 
1908. He left a widow, Musammat Bachoho 
Kunwar who got such property, as Dharam 
Dj* 8 b*d left unsquandered, in addition to 
what she had already recovered by a decree 
against her husband, based on the codicil 
of Lala. Paras Das of the 17th April, 1903. 
Badri Das died without leaving any male 
jssue on the 26th April, 1920. He left a 
widow, Musammat Hhulwanti Kunwar, who 
is the present defendant-appellant She 
obtained pwsession °f the property left by 
her husband, and obtained mutation of names 
m respect thereof in her favour. The pre- 

nrnn T - 8 L 0nflQed t0 tlWt P° rtion <>f the 

^°" C88ion which had baen 
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That Estate, as lus already been pointed 
out,was the separate or self-acquired property 
of Lila Paras Das and was devised by him to 
his three sons along with the ancestral or 
joint family property in three equal shares 
(Vide Para 4 of the will of the 16th Novem¬ 
ber, 1902). By the compromise of the 17th 
July, 1903, the two kinds of properties were 
blended in accordance with the lots recom¬ 
mended by Lala Paras Das and dealt with as 
if they had been the joint family property of 
the three brothers without any distinction, and 
Badri Das was assigned lot No. 2 of the 
landed and house properties, which included 
a smaller portion of the ancestral property 
and a larger portion of the Parduman Kumar 
property, while Janeshar Das was given a 
larger portion of the ancestral property and a 
smaller portion of the Parduman Kumar 
estate 

The contension of Janeshar Das is that by 
reason of clause 13 of the will of Lila Paras 
Das of the 16th November, 19J2, he became 
entitled on the death of Badri Das to the 
portion of the Parduman Kumar property 
allotted to Badri Das at the time of parti¬ 
tion, because Badri Das hid died without 
leaving any issue. Clause 13 of the will was 
to the following effect:— 

'• With a view to the perpetuation and pre¬ 
servation of my family, I do further make a 
will to the effect that if, through (ill) luck, 
God forbid, any of my sons should remain 
childless ( Lawald ), that is, should have no 
son, he would not have the power to adopt 
out of another family. But he would have 
the power to adopt any one he pleases from 
among the sons (aulad) of his own brothers 
and make him the owner of his estate {Mat- 
ruka). In case he does not do so, his estate 
( malruka ), shall devolve on the survivors 
(Pus nandagau), as in a joint Hindu family”. 

If the testator gave an absolute estate to 
each of his sons he had no power to restrict 
the right of any of his sons, happening to be 
childless, to adopt a son from any family or 
line allowed by custom or law. But he could 
make the grant of the estate to his sons 
defeasible, if they or any of them disregarded 
the directions given by him in his will and 
direct the transfer of the object of his bounty 
on the happening-of that contingency to any 
other person living at his death, and at the 
time the contingency happens. He could not 
lay down a scheme of inheritance; but he 
could, subject to the provisions of the Hindu 
Law before its modification by Act XV of 
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1916, point to the surviving mem¬ 
bers of his family, who could take 
the estate, if a certain contingency 
happened. This is substantially what he did. 
He told each cf his sons that he should not, 
if childless, adopt any person from outside 
the family to the exclusion of a son of any 
of his brothers, and that if he did so the 
estate of the person so adapting an outsider 
would be diverted from such adopted son 
or his successor to the other survivors of 
the family. He c mtemplated the p ossibility 
of his sons separating and making a partition 
after his death, and had prepared a scheme 
of partition which if adopted, as it eventually 
was, was to operate as if the wh )le estate, 
including the Parduman Kunvar property, hod 
been their j oint family property. He was 
deeply opposed to the property going under 
the pretext of ad option to a person outside 
the family and he consequently declared that, 
if an adoption was made by any of his s >ns 
from am mg the members of an other family 
and not from among the sons of his brothers, 
such ad.pted son would not be entitled to hi> 
estate, and the property would be diverted to 
the surviving members of the family, as if 
the family had c ontinued to be joint. 

A rem >te and uncertain contingency, rest¬ 
ing on assumptions, n me of which may 
eventually turn out to be true, cann >t stop 
the partiti on of a family estate, if it is 
otherwise divisible. The c ompromise and 
the decree for partition naturally made no 
reference t> clause 13, because all the three 
brothers were then alive and the specific 
donee entitled on defeasance could not have 
been ascertained till the contingency, refer¬ 
red to in that clause, had arisen. Two of the 
brothers were of ve.y tender years, and it 
could not be sa>d which of them would have 
no male issue. In fact, it could not then 
have been foreseen which of the three 
brothers would survive whom, and no rights 
had till then arisen in favour of Janeshar 
Das, to which Section 6 of the Transfer of 
Property Act could have applied, or which 
the compromise or the decree for partition 
could have prejudiced. 

The word Pasmandagan (Survivors) is 
somewhat ambiguous and may mean either 
th; surviving sons or the surviving members 
of the family, including any grand-sons or 
other children alive at the death of the 
testator and on the happening of the said 
contingency. The contingency did not, 


however, arise, for Badri Das made no 
adoption and no nephew was available. 
Dharam Das had no child bom to him. 
Badri Das had a son. who had died in his 
life-time. Badri Das left a daughter alive 
but no male issue. Janeshar Das, the 
plaintiff-resp mdent, has yet no children. 

There was no male child thus available in 
the family, whom Badri Das could have 
adopted. Indeed, he c'.iose not to contravene 
the direction given by his father and made 
n > ad >pti on. If Janeshar Das has any male 
children hereafter bom to him, the widow 
of Badri Das may take any of them in 
ad >pti on to her husband. Till a son is bom 
to Janeshar/Das and is available for adoption, 
the enforcement of the penal condition, if 
it is a penal condition limiting the field of 
choice, is wholly impossible. A right to adopt 
is opti >nal, but a testator can make a grant 
restricting that right. The failure of a 
psrson to make an adoption cannot be 
punished, th ough a disregard of the instruc¬ 
tions given may involve a forfeiture of his 
rights. 

No forfeiture of the rights of Badri Das 
during his life was here intended, for the 
defeasance was only to take place after his 
death if he ignored the restriction. The rest¬ 
riction in this case was never ignored, for no 
ad iption was made ; and the claim of the 
plaintiff must, therefore, fail. The words "ba- 
halat aisa tm Karat ke" (in case he does not do 
so) imply the doing of an act in contravention 
of the restriction and do not suggest that the 
mere dying of a man, without leaving any 
male issue, would attract that penalty. A 
defeasance clause must be strictly construed, 
if its effect is to divest a person in whom an 
estate has already vested, and a penalty, 
which applies to one state of circumstances, 
cannot be enforced iu another state of facts. 
The contingency contemplated, namely the 
adoption of an outsider to the exclusion of 
the son of a brother, has not yet arisen, and 
no cause of action has, therefore, accrued to 
the plaintiff. 

The claim must therefore fail, and I agree 
in allowing the appeal and dismissing the 
suit with costs here and hitherto, including 
fees in this Court on the higher scale. 

Appeal allowed. 
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of the learned Sessions Judge it would appear 
that he took m notice of Section 149 of the 
Indian Penal Code. 


King-Emperor .Petitioner. 

V. 

Kishen Lai and others. .. Accused—Opposite 

Party. 

Criminal Appeal No. S59 of 1923 decided on 
6th February, 1924. 

(a) Criminal Trial—I deni ficaiion must be imme¬ 
diate otherwise loses in value . 

In no dacoity case, a court would convict a 
psrson who was not identified in the jail or before 
a proper authority, immediately after the arrest, 
simply on the strength of identification conducted 
in the Court of the Committing Magistrate or the 
Sessions Judg*. Where the safeguard of an 
earlier identification is non-existent the court is 
bound to insist on something being said by a 
prosecution witness to indicate why and how he 
happens to remember the faces long after the 
event. [P- 650 Col. 1]. 

(b) Penal Code, S . 332 — Knowledge of complain • 
ant being public servant is necessary . 

An intention on the part of the accused person, 
namely to prevent or deter a public servant from 
discharging his duty is an ingredient of the 
offence. If the accused persons were unaware of 
the fact that the persons confined were public 
servants the offence is not committed. [P.651 
Col. 2]. 

(c) Criminal Trial—Right of private defence can 
be found though not pleaded. 

Even where a right of private defence is not 
pleaded the court on finding on the evidence 
before it, that the accused acted in the exercise of 
his right of private defence, is bound to take 
cognizance of this fact. 16 A. L. J. 169 Foil. 
[P. 651 Col. 2]. 

..(d) Penal Code,S . 99—Right against the public 
officer. 

A right of private defence exists in a case where 
the alleged offender docs not know and has no 
reason to believe that the person doing the act 
was a public servant. [P. 651 Col. 2J. 

Nihal Chand, Thompson and D . C. Batterji 

for the Accused, 

• 

The GovtrnmetU Pleader for the Crown. 

Judgment :—This appeal relates to a very 
unfortunate incident which occurred in a 
village known as Dhariwala in the district of 
Muzaffamagar. 24 persons have been convict¬ 
ed by the learned Sessions Judge oa charges 
pnder Sections 148 and 333 read with Section 
149 of the Indian Penal Code. The original 
charges on which the appellants and some 
others were committed to the Court of 
Session were Sections 148 and 332/149 I.P.C. 
In the Court of. Session the charges were 
amended and insteacLof Section 332, Section 
333 was substituted. But from.the judgment 


The facts which have been undoubtedly 
established in the course of the trial are 
shortly thes.*:— 

The Bijnor Police wanted two persons 
Ganeshi and Bhagwana who were implicated 
in a case of dacoity. They g ,t some informa¬ 
tion that these men were staying in 
Dhariwala, in the district of Muzaffamagar. 

A stml! council of P -lice Officers was held 
at the village of Tissa in the district of 
Muzaffamagar on the 19th of May. It was 
then decided that, the City Kotwal, Ram 
Ratan Lai, of the district of Bijnor, the three 
constables who had accompanied him namely 
Rumal Singh, Chhote Singh and Niaz Ahmad, 
the Sub-Inspector Tahawwar Ali of the 
Police Station of Bhopa in the district of 
Muzaffamagar and a Police Constable Shiva 
Ram of the same Police Station, should go 
into the village of Dhariwala in search of the 
two persons who were wanted. 

Early in the morning, the party started 
from where they were staying and arrived at 
Dhariwala at 8, on the morning of 20th May, 
1923. The hour is important from various 
points of view. It is to be noted that in the 
judgment of the learned Sessions Judge it is 
mentioned at one place that the party arrived 
at 6 in the m orning. But that is clearly due 
to an oversight. The party having arrived at 
Dhariwala, left their tongas outside the 
village habitation and proceeded on foot. 
They met one Nanhwa who was loading a 
cart of manure. They enquired of him 
where Ganeshi and Bhagwana were. Nanhwa 
directed the party to the quarters of 
Jogis. One of these Jogis namely Faqira 
was questioned and he directed the party to 
the house of one Debi Chauhan. This house 
was surrounded by the Police. Some of the 
Police Officers were near the house, some 
were at same distance. One of the Officers 
entered into the house of Debi. He noticed 
that an old woman was removing a bundle 
and he followed her into a hut. What 
happened thereafter is not very clear. It 
appears that at about this stage of affairs the 
Police Officers who were at or near Debi’a 
house were assaulted by a number of villagers. 
The Sub-Inspector of Binjor Ram Ratan Lai 
came in chiefly for the assault. Tahawwar 
Ali, the other Sub-Inspector, got the news and 
hurried to the rescue. It appears that there 
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was a free fight; for we find that some of 
the villagers (more or less 14 in number) 
also received injuries in the course of the 
Scuffle. Sub-Inspector Tahawwar Ali fired 
some shots and one of these hurt the accused 
person, Shera. Tnereafter 4 out of the 
Police were overpowered and captured and 
two ran away. A party went in search of 
them and caught them. All were then taken 
to the zemindar’s dera or collection house ; 
thence they were removed to a hut which has 
been described as Dobari. The Police were 
kept confined the whole day and night. In 
the course of the night one of the party 
managed to run away. In the meanwhile, 
Pullu, one of the man who had driven the 
tongas, ran away and gave information. 
Early in the morning some Police Officers 
including the Deputy Superintendent of Police 
of the district of Bijnor and many of the 
villagers arrived and rescued the Police 
Officers. Then there was a more or less 
indiscriminate a -rest of able-bodied persons 
and a parade was held for identification 
by the Police Officers. Many arrested 
persons were let go. About 30 were 
sent up to the custody. Shera and his 
brother Mangal who were in the mean¬ 
time in the hospital were arrested there. 
Thus 32 men were placed before the 
Committing Magistrate—the learned District 
Magistrate himself. He discharged two and 
committed 30 to stand their trial before the 
Court of Session. The learned Sessions 
Judge acquitted 6 and convicted, as already 
stated, 24. 

The case which has been very fully argued 
on both sides divides itself into four 
portions : — 

(1) We have to see what was the motive 
of the attack on the Police Officers ; 

(2) Next we have to see who were the 
persons who were connected with the 
attack ; 

(3) Thirdly we have to see what are 
the offences under the Indian Penal Code 
that they c ommitted. 

(4) L ist but n ot least is the question of 
punishment. 

On the first point the learned Sessions 
Judge has found himself unable to give a 
clear answer. He begins his judgment by 
baying: "The facts of this case are not 
seriously in dispute, but it will never be 
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known why the accused attacked the police 
who were merely going to arrest a couple of 
dacoits in the course of their ordinary duty ”, 
Then he put two alternative probabilities 
before himself. He thought that there 
could only be two reasons for the offences ; 
either the PJice Officers maltreated the 
village people or the accused persons were 
determined from the very first to prevent a 
search of their houses “ because they were 
all involved in a series of dacoity cases that 
had taken place recently ”. He came to 
the conclusion that the latter was the more 
probable reason. Further he said that as 
the accused persons had not set up any 
clear case and had contented themselves 
m ostly with pleading alibis it was impossible 
to tell with certainty how the quarrel arose.' 
Having gone through almost the whole 
evidence that was before the learned 
Sessions Judge I have come to the conclu¬ 
sion that the theory set up in argument 
before the learned Sesssions Judge—namely, 
the officers were mistaken for dacoits or 
robbers who had come to extort property on 
false pretences, was the true one. The 
Deputy Superintendent of Police, Mr. Has- 
nain, who as I have said, was an officer from 
Bijnor, said that between Bijnor and Tissa 
the officers never put on any uniform for the 
purpose of c mcealing their identity. The 
party met people on the way and told them 
that they formed a marriage party. It is 
to be n *ted that the party from Tissa arrived 
at 8 in the morning in the village. They 
came on tongas drawn by bullock carts 
which they left outside the village. It would 
have been subversive of the object for which 
the officers came, namely the arrest of 
dacoits who had taken shelter in the 
village, to have come in their uniforms. It is 
not the case that all the officers came sud¬ 
denly on horse back and surprised a certain 
house where they knew the persons wanted 
were. They did n ot know definitely where 
to find Ganeshi and B hag wan a. They had 
to make enquiries and they did make en¬ 
quiries, as I have already stated. If they had 
been in uniforms it would have been impos¬ 
sible for them not to reveal their identity, 
with the result that the dacoiis whom they 
wanted would take notice and run away. It 
seems to me, therefore, to be certain that 
the officers were without'any uniforms. This 
theoiy is supported by a good deal of cir¬ 
cumstantial evidence. 1 am n>t ignoring the 
fact that all the polici officers and some 
other witnesses for the prosecution say that 
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the officers were in uniforms, but I hive 
serious doubts on the point. The witnesses 
differ as to where officers were stripped of 
their uniforms. The next morning, the whole 
village was raided by a large body of men 
when arrests were made. It is not said that 
any of the uniform* were recovered. It 
would not have been easy for the villagers 
to do away with the uniforms of six men. 
Besides, they were acting or supposed to 
have been acting in utter defiance of law. 
Under the circumstances it would not be 
likely that they would-think it necessiry to 
destroy the uniforms. 


The prosecution witness Rumal Singh (199 
of Judge’s notes) says that no uniforms were 
taken off in the deta in his presence. Niaz 
Ahmad, prosecution witness Na. 5 r says that 
the uniforms were taken off at the d-.ra (219 
ibid.) The police officers were all kept 
together and this discrepancy is inexplicable. 
Rumal Singh Says that, when the villagers 
beat the party they s?.id among themselves 
that the party were dacoits. Niaz Ahmad 
also says that the crowd which assaulted 
the police party called them dacoits. Ram 
Ratan Lal, prosecution witness No. 6, says 
that when he had first attacked one or two 

people said that he was a dacoit.Banwari, 

prosecution witness No. 16, says that 
when he went inside the room in which the 
police had been kept in confinement he re¬ 
cognised the thanedar of Bijnor and that he 
told the accused Mehar Singh that, the party 
were police but the answer given was tnat 
they were not police officers but were 
dacoits. He further said in his cross-examina¬ 
tion that the party were in plain clothes 
(the word in vernacular is sadii which would 
mean plain clothes). The learned Judge has 
translated it as white clothes. The per¬ 
son who was first accosted by the police 
officers namely Nanhwa was produced on 
behalf of the defence. He too says that the 
officers were in plain clothes. He further 
says that when he was asked the where¬ 
abouts of Bhagwana, then he thought that 
they were police officers and the police officers 
themselves told him that fact. There is 
therefore substantial body of evidence t> 
indicate that there were circumstances which 

made the villagers to suspect that the party 

Vi!*** Were ^bers who had come to rob the 

dX* p [ etext of arching for 

fJS? Wh ,f the villagers wanted to 

S / h fr lice ' ofaceRi there was a free 

«Sht (as I have already stated, about 14 


persons out of the accused were hurt), be¬ 
tween the villagers and the police officers and 
in the course «>f the fight revolvers were 
fired. Th's last incident must have con- 
finned the villagers in their belief that the 
party were genuine dacoits who had come 
armed. 

As against the theory of the learned 
Sessions Judge t.>at the village people resent¬ 
ed the proposed arrest r.f Bhagwana and 
Ganesh : "because they were all involved in 
a series of deco'.ty cases", it has been 
pointed out that there is no evidence to 
substantiate it. Not a word has been said 
indicating that Ganeshi and Bhagwana had 
any relations in the village. There is nothing 
to show that the village people or s -me of 
them were suspected to have been dacoits. 
Indeed the very fact that the police officers 
did not think it necessit y to have a larger 
party than they themselves formed goes to 
show that no serious consequences were ever 
feared. The learned District Magistrate 
was examined in the court below and he said 
that he never heard the name of the village 
of Dhariwala till the incident occurred. Th s 
shows that the village had no bad reputation. 
The learned Sessions Judge had the accused 
persons bef >re him for several days and he 
obse.ves in his judgment that they were 
men of exceptionally poor physic and of a 
very low type of intelligence. Indeed, there is 
on the record evidence of incidents which 
show how poor in intellect all these men 
really are. The learned District Magistrate, 
when the party of the accused persons were 
brought before him on the 21st of May, 1923, 
asked them if any of them had received any 
injuries and none of them told him that they 
had. The learned District Magistrate put 
the question only to satisfy himself as to 
whether the villagers had been illtreated hut 
the villagers had not the intelligence enough 
to understand him and kept quiet. It was 
only, says Mr. Darling, that after he had 
seen the medical report that he came to 
know that several of the accused persons 
had received injuries. Under the circum¬ 
stance it cannot be the case that, the whole 
village or a considerable part of the inhabi¬ 
tants were involved in a series of dacoity 
cases. The incident of an old woman remov¬ 
ing something from Debi’s house, may have 
been accidental or due to an anxiety to save 
property from being taken by the supposed 
robbers. 

Let us now consider the conduct of the 
villagers themselves, to find out what thqv 
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actually thought about the party. After the 
villagers had overpowered the police party 
they took them to the zemindar's dera and 
then confined them in a hut. They mounted 
guard day and night lest the party should 
escape. If they had any suspicion that the 
party were a body of police officers they 
would not have acted as they did. They 
would have simply beaten them and let them 
go. There could be no object to be gained 
in keeping them alive and intact in the hut, 
mounting guard against their escape, 
knowing it all the while that the news would 
get out and a larger body of officers and men 
would come and take them to task. The 
presence of the 3 Government or semi- 
Govemment officials, the patwari, the 
chaukidar and the mukhia also point to the 
same conclusion. The learned Sessions 
Judge has at one place in his judgment 
remarked that the villagers did not know 
what to do with these men. That can hardly 
be correct. They knew quite well what they 
were about. They were guarding them, so 
that authorities might come and arrest the 
party in confinement. There could have 
been no idea of killing them and disposing of 
the bodies, though one of the police men has 
suggested it. If such had been the idea, 
the night was the right time, but the confin¬ 
ed men saw the light of the next day safe 
and alive. That the villagers did not inflict 
more injury than was inevitable in a free 
fight between unequal numbers and subse¬ 
quent capture, is abundantly clear. The 
injuries on 5 of the Police Officers (though 
numerous in some cases) were all “ simple.” 
Only one sustained a “ grievous hurt ”, but 
even that was not serious. They knew that 
Shera on receiving the bullet injury had gone 
to the authorities to make a report. It is in 
evidence and has been satisfactorily estab¬ 
lished that Shera and his brother Mangal 
went away to complain. Of course, the 
villagers could not tell where Shera 
and Mangal actually went. Shera and 
Mangal went directly to the District Magis¬ 
trate of Muzaffarnagar and laid a written 
application before him stating a part of the 
incident. Shera and Mangal have been 
described as ringleaders in the affair. But 
if Shera and Mangal knew that they were 
in the wrong, they would not luve them¬ 
selves gone to the highest district authority. 

It is clear, therefore, tnat, the villagers 
never knowing or suspecting that they had 
police officers in confinement were guarding 
them so that police officers might come and 
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arrest those whom they 'themselves had 
arrested. I am, therefore, clearly opinion 
that the while affair is (not a comedy but) 
a tragedy of errors. 

Now let us see who we e the people who 
took part in the affair. On this point un¬ 
fortunately the judgment of the learned 
Sessi ms Judge gives this court no assistance. 
He has given reasons, and very good reasons 
too, for acquitting six of the accused persons 
before him. Then he finishes the case against 
the remaining 24 accused persons by a single 
sentence, viz., by saying that he considers 
that they had taken part in the riot. Fortu¬ 
nately, however, the Counsel for the appel¬ 
lants and the Cr ,wn have taken great pains 
and the Crown C mnsel had the assistance 
of the Prosecuting Inspector. I am in full 
possession'therefore of the entire body of 
evidence that is against the individual appel¬ 
lants. 

Among the appellants there are three 
persons who are more or less connected with 
the Government, namely the Patwari Kishan 
Lal,G »pi, the Mukhia and Ghasita, the Chau¬ 
kidar. As against these, the police evidence 
is clearly to the effect that not only they 
took part in the riot but excited others in 
causing hurt to the police officers. Only in 
one case, there is one ot the police officers 
namely Shiva Ram, who says that the Pat¬ 
wari Kishan Lai interfered in his (Shiva 
Ram’s) being further maltreated. The learn¬ 
ed Sessions Judge has not believed any por- 
ti m of this evidence and very rightly too. 
He says :—“ There are three officials, Gopi, 
Ghasita and Kishan Lai Patwari. The 
police c implained that none of these three did 
anything to save them from injury but rather 
encouraged the villagers than otherwise. I 
do n ot think it veiy likely that they encoura¬ 
ged the villagers, but they probably found 
that their position was a helpless one". I 
have heard the entire evidence and I can say 
that I am in a position to fully agree with 
the opinion formed by the learned Sessions 
Judge, who saw the witnesses himself. It is 
clear then that the case against these per- 
s ons has been very much exaggerated. I ant 
prepared to believe the witnesses so far that 
these men were Lund among the body of 
villagers who had collected about the poI.ce 
officers and that some of these came and 
went where the officers were kept in c jnfine- 
ment. This would be in consonance with the 
theory set forth above namely that, the 
policemen were taken to be dacoits. I forgot 
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10 mention, but it is important to do so, even 
now, that all the police officers except Shiva 
Ram were i tiler strangers to the village. 
Shiva Rim alone says that he had visit¬ 
ed Dhariwala just a few times before. There 
would be nothing strange then that, even the 
Patwari, the Chaukidar and the headman 
should have been ignorant of their identity. 
Shiva Ram has not said that he met any one 
in the village who Was already an acquain¬ 
tance of his. If he had met any such 
person his identity would have been disclos¬ 
ed and matters would not have been so bad. 

Having acquitted these three men of 
taking any deliberate part in the riot or exci¬ 
ting the rioters, the learned Judge convicts 
the three persons of not making “strenuous 
efforts to prevent the riot and the subsequent 
disgraceful torture". This is his language. 
'• Gopi, however, is a man of fairly good posi¬ 
tion in the village and there is no reason to 
think that he wanted the police to be seri¬ 
ously injured. On the other hand, neither 
he nor the Patwari nor the Chaukidar seems 
to have made strenuous efforts to prevent 
the riot and the subsequent disgraceful 
torture and I am not prepared to let them off 
lightly. It may have been cowardice rather 
than deliberate wish to injure the police that 
brought them into the quarrel, but they are 
certainly responsible for not trying to mode¬ 
rate the violence of their more ignorant 
comrades. The Chaukidar ought to have 
escaped long before the quarrel became 
universal and made a report at the thana”. 
I am afraid the reasons given by the learned 
Sessions Judge cannot be any sufficient 
ground for convicting men of offences under 
the sections of the Indian Penal Code under 
which they have been convicted. On the 
learned Judge’s finding therefore these men 
must be acquitted. In the circumstances, 
I do not feel called upon to discuss in detail 
the particular evidence that may be against 
these men. 

Sarjit, Mukh Ram, Debi Sahai, son of 
Bansi and Rahwa as well as Gopi were 
represented by Mr. Thompson. I have 
already acquitted Gopi. I will now consider 
the case of the remaining four. Before I 
enter into the evidence I will dispose of a 
point of law. It appears that the deposi- 
ttons of two of the witnesses namely Chhote 
and Niaz Ahmad (P. W. Nos. 3 and 5) taken 
before the learned Committing Magistrate 
(Were admitted into evidence at the close of 
their depositions before the learned Sessions 
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Judge. A question arose how far this 
evidence recorded by the learned Committing 
Magistrate could be treated as evidence. It 
appears that the witnesses failed to identify 
all the accused persons whom they had 
identified bef -re the learned Magistrate. It 
was found that over two months had elapsed 
between their examination before the learned 
Magistrate and the date on which they were 
examined before the learned Sessions Judge 
and it was likely that the witnesses should 
forget the faces. Under these circumstances 
I think it was entirely within the discretion 
of the learned Sessions Judge to admit the 
evidence. The evidence was admitted before 
the cross-examination began and th e defence 
could therefore cross-examine the witnesses 
on the statements that they had made 
before the Committing Magistrate. 

It will be necessary to go into the history 
of the case before examining what evidence 
there is against the individual appellants. 
On the morning of 21st May, 1923, when the 
Deputy Superintendent of Police, Mr. 
Hasnain, arrived with a large body of men 
and rescued the five police officers who were 
still in confinement, he ordered tine arrest of 
all able-bodied men in the village. These 
men numbering between 70 and 80, were 
put up in an open space of land and the 
police officers were called upon to identify 
them. It is in his evidence that those who 
were identified by less than two of the police 
officers were let go and those who were 
identified by two or more of the police 
officers were arrested and sent up to 
Muzaffamagar. This was no doubt a very 
proper thing to do. But most unfortunately, 
no record whatsoever was kept of these 
identification proceedings. Indeed the proper 
thing to do was to send the men, after 
identification on the open field, at once to 
the custody and then to conduct a fresh 
identification proceeding in the jail before a 
Magistrate and to keep a record. This is 
always done in dacoity cases. The Police 
Officers were utter strangers to the village 
and it would be very difficult for them to 
remember the faces long after the occurrence. 
It was therefore necessary to keep a record 
of the identification which took place soon 
after the incident. The learned District 
Magistrate started an enquiry into the case 
on the 5 th of June 1923. Then as usual, the 
accused persons would be brought unveiled 
to his Court and would be kept outside the 
Court till the case was called on. The 
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prosecution witnesses would thus have an 
opportunity to see the accused persons over 
and over again. In these circumstances, the 
utility of identification in the Court of the 
Committing Magistrate and later on in the 
Court of Session is very much diminished. 
In no dacoity case, a court would convict a 
person who was not identified in the jail or 
before a proper authority, immediately after 
the arrest, simply on the strength of identi¬ 
fication conducted in the Court of the 
Committing Magistrate or the Sessions Judge. 
This being the case the evidence in this case 
loses its entire value. A further difficulty is 
created in the case by the fact that the 
witnesses are, generally speaking, unable to 
say what part what accused person took in 
the affair. I recognise this would be 
impossible for the prosecution witnesses to 
do in most of riot cases or of dacoity cases. 
But, where the safe-guard of an earlier 
identification is non-existent tne court is 
bound to insist on something being said by a 
prosecution witness to indicate why and how 
he happens to remember the faces long after 
the event. The witnesses, again speaking 
generally, said before the courts that, they 
saw such and such of the accused persons, 
either in the riot or in guarding the police 
officers in the hut. Thus, the second safe¬ 
guard against the inaccuracy and deliberate 
perjury is also taken away. 1 will quote an 
example. As against Debi Sahai. son of 
Bansi, there is the evidence of Shiva Ram. 
He says “ 1 can recognise by appearance the 

following.Debi Sahai, son of Bansi”. 

The witness does not say what part Debi 
Sahai, son of Bansi, tookiin the riot. 

Coming to individual cases, Sarjit is 
mentioned by only one witness namely 
Chhote in the Court of the Magistrate. 
There is no other evidence against him. 
On this ground alone he is entitled to an 
acquittal. It is unsafe to base a conviction 
on the statement, of one identification. 

As against Mukhram there is only one 
witness, namely, Niaz Ahmed, who has pur¬ 
ported to identify good many people. It is 
unsafe to base a conviction on the testimony 
of one identifying witness, so he too is 
entitled to an acquittal. 

As against Debi Sahai, son of Bansi, 
there is the evidence of one witness only, 
namely, Shiva Ram, Masita mentions one 
Debi but that is clearly the other accused 
person. For Debi, son of Bansi, has always 
been described as Debi Sahai and not as 
mere Debi. For the reasons given above, 
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Debi Sahai, son of Bansi, ; is also entitled to an 
acquittal. 

As against Rahwa there is no evidence 
recorded by the learned Sessions Judge. 
His conviction, 'if any at all, must be based 
on the statements of Niaz Ahmad and 
Chhote recorded in the court of the learned 
Magistrate. I consider that it would 
be unsafe to rely for conviction on the 
statements of those two witnesses only, 
specially as no record was kept of the initiaj 
identifications and the witnesses had an 
opportunity of seeing the accused persons 
before the Magistrate. 

I will now take the case of the appellants 
represented by Mr. Bajpai. 

As regards Shera he is the man who receiv¬ 
ed the bullet wound. His presence is clearly 
established, It will be a matter for consit 
deration whether he should be convicted or 
not and, if so, of what offence. 

Manual’s presence is sworn to by no less 
than five witnesses and I must hold that he 
too was present at the commotion. 

Against Saktu we have got the evidence 
of Niaz Ahmad alone'and I would not convict 
him. 

As regards Shadi we have evidence of 
three witnesses, namely Shiva Ram, Rumal 
and Masita. His presence on the occasion 
must therefore be taken to be practically 
certain. 

As regards Bhagwana we have the 
evidence ot three witnesses, namely Shiva 
Ram, Masita and Mukha. His presence too 
is therefore assured. 

Partap. son of Narpat, has been mentioned 
by only one witness namely Niaz Ahmad and 
I would not convict him. 

As against Sukkha, son of Behari, we have 
no less than the testimony of five witnesses 
namely Shiva Ram, Niaz Ahmad, Ram 
Prasad, Masita and Mukha. His presence 
is therefore assured. 

As against Jugna, the only person who 
mentions him is Niaz Ahmad who has 
mentioned a lot of people. I would not 
convict him. 

Against Jhabba we have the evidence 
of two persons namely Niaz Ahmad 
and Masita. Jhabba does not belong to the 
village of Dhariwala. He is the son-in-law 
of Shera and he says that he happened to 
come to the village on the morning of the 
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21st of May, 1923 and was arrested. I 
doubt his complicity and give him the benefit 
of it, I would not therefore convict him. 

As against Mula we have the evidence of 
only two persons,—namely Shiva Ram aad 
Niaz Ahmad. Acting on the principle 
already laid down for my conduct I would 
acquit him also. 

As against Debi, son of Behari, we have 
no less than six witnesses-namely Ham Ratan, 
Shiva Ram Chhote, Niaz Ahmad, Ram Prasad 
and Masita. It will be remembered that he is 
the man whose house was going to be 
searched when the resistance took place. 
There can, therefore, be no doubt about his 
presence in the fight. 


Now come the appellants who are un¬ 
represented in this Court. They are six in 
number, namely Mehar Singh, Hurdewa, 
Purna, Siria and the two Sukhrams. 

As regards Mehar Singh We have at least 
six witnesses testifying to his presence in the 
riot. His presence on the spot is therefore 
entirely assured. 

Hardewa is identified by at least 5 and 
his'presence may therefore be taken as estab¬ 
lished. 

As against Purna there is but the testi¬ 
mony of Niaz Ahmad. I would acquit him. 

As against Siria we have three witnesses 
namely Chhote, N ia z Ahmad and Masita 
who prove his presence. I hold that he was 
present in the riot. 


As against Sukhram, son of Chhajju, he has 
but one witness against him namely Chhote 
Singh. I would acquit him. 

As against Sukhram, son of Sarjit, there 
is no evidence whatsoever. He must, there¬ 
fore, be acquitted. 


Now the question is whether the nine 
f*rsons namely Shera, Mangal, Shadi, Bhag- 
wana son of Behari, Sukha Debi son of 
^ehar Singh, Hardewa and Siria 
^ 5 nvioted of any offence and if 
3L , 1 have already held that 
. a f air the outcome of a grim 
til* nffl^ » 8 resu * tec * in maltreatment of 

Question 06 ” °u ? e Gover nment. But the 
S",“ ^ ether thase "ten are to be 

ment spr-v 81 "!!? y u bscause six honest Govern¬ 
or whethp^fk ^ aVe su ff ere d at their hands 
7romd^SlV Ct t ma y ^ excused on the 
cart of rii tr ue knowledge on the 

me to^P L^ d . P ereon3 ' brings 
consideration of the law on the 


subject The first section to be considered 
is Section 333 of the Indian Penal Code. It 
is not necessary to consider at present 
whether Section 332 is applicable or Section 
333. The learned Magistrate has discussed 
the point very clearly in his judgment and 1 
am entirely at one with him in thinking that 
Section 332, when it is applied with Section 
149 to the circumstances of the present 
case, is the more appropriate section. 
However both the sections require as an 
ingredient of the offence, the presence of 
an intention on the part of the accused 
persons, namely, to prevent or deter a public 
servant from discharging his duty. If 
the accused presons were unaware of the 
fact that the persons confined were public 
servants the offence has not been committed. 

Now coming to Section 148 it is clear that 
the accused persons were armed with lathis, 
for most of the injuries deposed to by the 
Civil Surgeon were caused by lathi blows. 
It does not appear that the lathis were 
actually produced and every lathi cannot be a 
deadly weapon. Section 148 further involv¬ 
es an offence under Section 147 in which 
there must be a common object and there 
must be an unlawful assembly. The 
common object in this case was the arrest 
of persons believed to be dacoits or robbers 
who wanted to enter the house of Debi on 
the supposed pretext of searching for dacoits. 
The persons, therefore, who opposed these 
men were acting for the protection of 
property and the question is whether they 
exceeded the right of their private defence. 
Even where a right of private defence is not 
pleaded, the court on finding on the evidence 
before it, that the accused acted in the 
exercise of his right of private defence, is 
bound to take cognizance of this fact; vide 
Yusuf Husain v. Emperor (1). There is no 
right of private defence against an act of a 
public servant acting in good faith and under 
colour of his office, although that act may 
not be strictly justifiable in law. In this 
case the Police Officers did nothing as to 
which it can be said that it was not strictly 
justifiable in law. The fact that they had 
not uniforms on will not make their act 
illegal. But there still exists a right of 
private defence under Explanation I of 
Section 99 of the Indian Penal Code in a 
case where the alleged offender does not 
know and has no reason to believe that the 
person doing the act was a public servant. 

,‘(1) (1918) 40 All. 284=16 A. L. J. 169 = 
44 1. C.675 = I9Cr. L. J. 371. 
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This explanation therefore covers the 
present case. 

The only act which is involved in the 
charge under Section 148 is the commission 
of the offence of rioting being armed with a 
deadly weapon. No charge of illegal confine¬ 
ment was laid against the accused persons. 
1 he right of private defence against property 
continues where robbery is attempted, only 
so long as the offender causes or attempts to 
cause to any person death or hurt or wrong¬ 
ful restraint or as long as the fear of instant 
death or instant hurt or of instant personal 
restraint continues. After the police officers 
were ejected from the premises of Debi 
it would appear that the right of private 
defence of property ceased. In the 
course of the ejectment came the fight and a 
revolver was used. Thus the right of private 
defence of person came into existence and 
continued so long as the danger to the 
persons continued. 

Now the question is whether the accused 
persons had any right to confine the Police 
Officers after the right of private defence 
of person and property ended. 

This brings me to the consideration of the 
provisions to be found in the Criminal 
Procedure Code as to the right of arrest by 
private persons. According to Section 159 
of the Code of Criminal Procedure (before 
it was amended), a private person Auld 
arrest any man who in his view committed 
a non-bailable and cognizable offence and 
who had been proclaimed as an offender. 
In this case the villagers believed that 
the police officers were dacoits—armed 
robbers, who had in the attempt to 
escape arrest used a revolver. The supposed 
offence was, therefore, nonbailable and 
cognizable, being an offence under Section 
392 of the Indian Penal Code. They were, 
therefore, entitled to arrest the men and 
keep them in confinement so long as that 
was necessary for making them over to the 
custody of Police Officers. I have already 
stated that Shera and Manga] were 
despatched to move the authorities. The 
villagers therefore made every attempt to 
bring the matter to the notice of the proper 
authorities. Tkey did not know and could 
not know whether Shera and Mangal went 
to the Police Station or direct to the Dis¬ 
trict Magistrate but this is really immaterial. 
The confinement of the Police Officers was 
not under the circumstances unnecessary’. It 
would have been considered dangerous to 


carry them bodily to the Police Station of 
Bhopa. The confinement, therefore, was 
justified. It follows that no offence under 
the law was committed by the nine persons 
whose presence has been established in the 
the riot, by reasonably good evidence. 

In this connection the provisions of Section 
79 I. P. C. are also very relevant. It lays 
down that nothing is an offence which 

is done by any person.who by reason 

of a mistake of fact.in good faith, 

believes himself justified by law in doing it 
This rule protects the 9 men, who would be 
otherwise convicted, from conviction of any 
offence under the Indian Penal Code. 

My finding being that no offence has been 
committed by Shera, Mangal, Shadi, Bhag- 
wana, Sukkha, Debi, Mehar Singh, Hardewa 
and Siria, they cannot be punished although 
they took part in the riot and the confinement 
of the Police Officers. Under the circums¬ 
tances it is not necessary to consider what 
would have been the suitable punishment in 
the case of conviction. 

The result is that the appeals of all the 
appellants succeed. I set aside the convic¬ 
tions and sentences, and order the appellants' 
release. 

It is but fair to the 6 Police Officers 
concerned in the tragedy to mention that 
the trouble that came to them was unpro¬ 
voked, by any unlawful act. 

Accused acquitted. 
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MeaKS, C. J. AND PlGGOTr, J. 

Raja Udairaj Singli .Plaintiff—Appellant 

v. 

The Secretary of State for India in Council... 

Defdt.—Respondent. 

F. A. No. 78 of 1922 decided on 12th March, 
1924, from the decision of the Subordinate Judge 
of Moradabad, dated the 16th December, 1921. 

(a) Jurisdiction—Civil Court. 

A Civil Court can't grant the plaintiff a declara¬ 
tion'to the effect “ that the plaintiff is entitled to 
hold a certain estate for all time as a revenue 
free and untaxablc domain in perpetual succes¬ 
sion.” [P. 654, Col. 2 & P. 655, Col. 1.] 

(b) U. P. Local Rata Act, (1 of J9I4) S. 14— 
Scope. 

Where the relief claimed was a declaration 
“ that the imposition of 1874 is illegal and invalid 
as against himself.” Held the suit is a suit to set 
aside the assessment of a rate imposed under the 
Local Rates Act. (P. 654, CoL l.J 
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(c) Jurisdiction—Civil Court—Question of vali¬ 
dity of tax can be decided by competent Civil 
Court . 

It is undoubtedly a principle of English Law 
that a subject from whom any tax or impost is 
sought to be levied is entitled to raise before a 
court of competent jurisdiction the question 
whether the authorities levying such tax or 
import are or are not acting within their statutory 
powers. [P. 653, Col. 2.) 

(d) Jurisdiction—Civil or Revenue Court — Subs¬ 
tance and not form of plaint determines jurisdiction . 

In determining questions which from time to 
time arise with regard to cases apparently 'lying 
somewhere near the borderland of the jurisdic¬ 
tion of the two sets of courts, one principle has 
been consistently laid down and maintained by 
Allahabad High Court: it is the substance of the 
relief sought, and not the mere form in which the 
case is preferred in the plaint, that must be 
looked to in order to determine the proper forum 
for the trial of the action. [P. 654, Col. 1.] 

(e) Specific Relief Act , S. 42—Further relief 
of refund or perpetual injunction not being claimed , 
suit is not tenable . 

Where the relief claimed was a declaration that 
the imposition of tax under Act No. 18 of 1871 is 
illegal and invalid against plff. Held the plaintiff 
could have claimed further relief both by way of 
a refund of money paid by him under protest in 
the past in satisfaction of the demand which he 
alleges to be illegal, and also by way of a per¬ 
petual injunction for the future and hence mere 
suit for declaration's not tenable, [P. 654, Col. 2.] 

(f) Suit—Valuation* 


It is necessary in the interests of the litigant 
public that a fair valuation should be put upon 
ttvery suit. The defendant, when first this 
excessive valuition oame to his notice, should at 
once, before drafting any written statement apply 
to the court for an order on the plaintiff to deliver 
particulars in writing of the valuation. [P.656, 
Col. 2.] 

(g) Allahabad High Court — Jets of counsel — 
Higher scale fees are usually awarded—Fanciful 
valuation is therefore to be avoided. 

Pees on the higher scale are usually given in 
the High Court and in the absence of taxing 
masters they are graduated according to the 
Valuation fixed by the plaintiff. Obviously if a 
plaintiff is permitted to place any fanciful figure 
as tns value of the suit he subjects the defendant 
to an unfair burden as regards the costs which he 
ts/rima /arir liable to pay his counsel and also 
ubjecta him to a continuing possible liability tc 
pay the plaintiff an amount by way of costs far in 
Pf 880 * thc rca l value of the case. A minor anc 
lessimportantmatter is that the plaintiff ma\ 
embarrass himself. [P. 656, Col- 2.] 

(h) Ltgal Practitioner—Duty to client. 

.. 8as much the duty of a counsel to protesi 

"‘‘V 1 tom the liability to pay excessive 

CP657,CoMJ* hi “ fr ° m a " advcrsc dccrec 
Howard F. Owen O'Neil, S. K. Dar am 
r\, J £ al for the Appellant. 

U Baner Ji for the Respondent. 

R a ?“?5'— S ^ This a s uit brought bj 

fkja Udatraj Singh of Kashipur against the 


Secretary of State for India in Council, in 
which certain reliefs were sought by way of 
declaration. Those reliefs may be set forth 
at once in the precise language of the 
plaint. They areas follows:— 

(а) A declaration “ to the effect that the 
plaintiff is entitled to hold the domain of 
Barhapura for all time as a revenue free and 
untaxable domain in perpetual succession." 

(б) A declaration “ that the imposition of 
1874 is illegal and invalid as against him¬ 
self". 

We do not quite understand why the 
second relief has been worded in this parti¬ 
cular form. What the plaintiff desires to 
challenge is the levy of a cess on the property 
described as “ the domain of Barhapura " 
under the provisions of the N. W. P. Local 
Rates Act (Act No. 18 of 1871), which came 
into force on the 6th of April of that year. 
The record before us shows that a cess was 
levied upon this property immediately on the 
passing of the said Act. 

One of the pleas raised by the defendant 
was that the cognisance of the suit by the 
court in which it was instituted, that of the 
Subordinate Judge of Bijnor, was barred by 
the provisions of Section 14 of the U. P. 
Local Rates Act (Local Act No. 1 of 1914), 
which now takes the place of the older 
statute under which the cess was first imposed. 
The words of this section are as follows:— 

" A suit shall not lie in any civil court 
to set aside or modify any assessment of a 
rate imposed under this Act" 

The trial court framed an issue on this 
plea, but has not decided it: it tried out the 
suit and has dismissed it on the merits. The 
question of jurisdiction has, however, been 
argued out before us and we think we ought 
to determine it. We note that the words of 
the prohibition are:— 

“ To set aside or modify.” 

It might perhaps be argued that any 
question as to the amount of an assessment 
imposed under this Act might well be left to 
the exclusive jurisdiction of the revenue 
courts ; but that it must be competent for 
a civil court to adjudicate upon the larger 
question whether certain property was liable 
to assessment at all. It is undoubtedly ai 
principle of English Law-that a subject, from 
whom any tax or impost is sought to be 
levied, is entitled to raise before a court of 
competent jurisdiction the question whether 
the authorities levying such tax or impost 
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lare or are not acting within their statutory 
Ipowers. The question in this case however 
is as to the proper Tribunal competent by 
law to give the plaintiff the relief which he 
seeks. In this province we have, side by 
side with the ordinary civil courts, other 
courts constituted under the Locil Land 
Revenue and Tenancy Acts, and certain 
matters are reserved by law to the exclusive 
jurisdiction of these latter courts. The 
Collector of a district, the Commissioner of a 
division and the Board of Revenue in these 
provinces are not merely executive authorities 
but they are also courts of justice with 
special jurisdiction of their own which is 
guarded by statute from interference on the 
part of the ordinary civil courts. In deter¬ 
mining questions which from time to time 
arise with regard to cases apparently lying 
somewhere near the borderland of the 
jurisdiction of the two sets of courts, one 
principle has been consistently laid down and 
maintained by this court: it is the substance 
of the relief sought, and n >t the mere form 
in which the case is preferred in the plaint, 
that must be looked to in order to determine 
the proper forum for the trial of the action. 
Looking at the questi >n thus broadly, it 
seems to us almost beyond argument that 
the present suit is as regards the second of 
the two reliefs claimed, a suit to set asiJe 
the assessment of a rate imposed under the 
Local Rates Act. If it be suggested that 
the revenue courts to which we have referred, 
being presided over by officers directly 
concerned in the assessment and collection 
of taxation levied upon agricultural land, are 
not suitable authorities to adjudicate upon a 
question of liability such as that raised by 
the plaintiff in this case, the answer 
appears to be that, the legislature having 
seen fit to trust these courts to make a just 
and impartial use of the special knowledge 
which their presiding officers do undoubtedly 
possess in such matters, it is not for us to 
question the policy of the legislature. More¬ 
over, it may be pointed out that an appeal 
lies to His Majesty in Council from a deci¬ 
sion pronounced by the Buard of Revenue in 
its judicial capacity. 

Mr. O’Neil, in his argument on behalf of 
the appellant, laid great stress on the 
provisions of Section 42 of the Specific 
Relief Act (Act No. I of 1877.) We do 
not deny for a moment that the plaintiff, 
on the facts alleged by him, would have 
a cause of action for relief under the 


provisions of this section, provided always 
that the jurisdiction of the ordinary civil 
courts in this matter is not expressly taken 
away by statute. A mere reference to the 
general provisions of Section 42 of the 
Specific Relief Act cannot, by itself assist 
us in determining the further question, 
whether the relief sought in this particular 
suit does or does not fall under the prohibi¬ 
tion contained in Section 14 of the U. P 
Local Rates Act (Act No. I of 1914.) Indeed, 
if the point is to be argued on technical 
grounds rather than on the brood principle 
which we have already suggested, this 
reference to Section 42 of the Specific Relief 
Act only suggests a further difficulty in the 
plaintiff’s way. Under that section itself the 
civil courts are prohibited from granting 
relief by way of a mere declaration when 
the plaintiff, being entitled to further or 
consequential relief, has omitted to claim it 
In the present case it seems obvious that 
the plaintiff could have claimed further relief 
both by way of a refund of money paid by 
him under pretest in the past in satisfaction 
of the demmd which he alleges to be illegal, 
and also by way of perpetual injunction for 
the future. The plaintiff has omitted to 
claim these further reliefs, because by doing 
so he would have made it too flagrantly! 
obvious that his suit was essentially one to 
set aside the asesssment of a rate imposed 
under the U.P. Local Rates Act of 1914. The 
civil court, however, is not concerned with 
the reasons which may have influenced a 
plaintiff in omitting to chim a particular 
relief. It would be a curious and anomalous 
result if we were compelled to hold that the 
cognisance of the civil court was barred in 
respect of the subsidiary reliefs obviously 
claimable by the plaintiff, and necessary in 
order to give him complete relief on the cause 
of action preferred by him, but that this bir 
could be evaded by the phintiff’s abandoning 
such consequential reliefs and limiting himself 
to a suit for a mere declaration. 

The conclusion we arrive at is that the 
cognizance of this suit by the learned Subor¬ 
dinate Judge of Bijnore was barred, at any 
rate in respect of the 2nd of the two reliefs 
claimed, by the prohibition enacted in Sec¬ 
tion 14 of the U. P. Local Rates Act of 
1914. It is contended, however, that these 
considerations do not apply to the first of the 
two reliefs claimed. Our own opinion with 
regard to this relief is that, in so far as the 
defendant to the action is concerned, the 
declaration sought is one which it is simply 
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incompetent for any court of civil jurisdiction 
to grant. The question sought to be raised 
by the words ‘‘in perpetual succession” in 
the slid relief is not one which concerns the 
defendant. He does not desire to prevent 
the “Domain of Birhapura” from descending 
as an inalienable estate, in accordance with 
the line of Succession laid down in a certain 
sanad of the year 1828 which is the original 
document of title set up by the plaintiff: nor 
is there anything in the imposition of a local 
rate or cess upon this land to interfere with 
the plaintiff's tenure of the property, or its 
devolution after the death of the plaintiff. 
So far as the defendant is concerned, the 
claim preferred in connection with this first 
relief is one for a declaration that the land 
described as “the domain of Barhapura" is 
for all time untaxable by any Act either of 
the Local, or of the Imperial. Legislature. If 
the land in suit forms part of “The territories 
for the time-being administrered by the 
Governor of the United Provinces,” then it is 
subject to the jurisdiction of the legislature 
of the province and a civil court exercising 
jurisdiction within those territories his no 
right to declare it for ever untaxible. This 
is a perfectly distinct question from the 
question whether the rate or cess which is 
being levied upon the plaintiff now has actual¬ 
ly been imposed, or is being levied, within 
the statutory authority of the Local Rates 
Act of 1914. 


We doubt, however, whether this point can 
be made perfectly clear without a more de¬ 
tailed examination of the pleadings and 
evidence in the case. Moreover, we are 
bound to take note of the fact that the trial 
court has elected to pass over the preliminary 
objection to its own jurisidiction and to try 
out the suit on the merits. In spite, therefore, 
of the doubt which we felt at an early stage 
of the argument on the question of jurisdic¬ 
tion, we thought it our duty to hear the 
appeal on the merits and it seems only fair to 
both parties that we should pronounce a deci¬ 
sion on the same. 


• easiest way of arriving at such 
sion will be to enter at once upon the 
cal survey on which the plaintiff’s 
based. That survey we propose to c 
by an examination of the circumstance 

T*, n0w “"Veined of w 
lJ** d *be controversies whici 
the Plaintiffs grandfather 

“P t0 ‘te time 

former oaally- acquiesced, as he un 


did, in the imposition of the cess. [The judg 
ment after the historical survey proceeded as 
follows:—] 

In tliis review we have practically exhaust¬ 
ed the whole of the plaintiff’s case. To do 
justice to Mr. O'Neil’s argument we ought 
perhaps to refer to the fact strongly insisted 
upon by him that in various official docu¬ 
ments or semi-official publications, such as 
the Gazetteer and the Manual of Titles, this 
estate of Barhapura is referred to as a 
*• domain”, or a family “ domain," and in one 
place as an “ untaxable fief”. We are not of 
opinion that the use of these expressions 
constitutes any substantial evidence in sup¬ 
port of the plaintiff’s case. The strongest 
point that can be taken is perhaps the use of 
the words “ untaxable fief", in the descrip¬ 
tion of the Barhapura estate given in Atkin¬ 
son’s Gazetteer. The context shows clearly 
that the auth ir of the Gazetteer used this 
expression simply as a translation of the 
word “ Jagir.” The expression occurs in a 
passage in which the writer is explaining why 
the area of pargana Barhapura assessed to 
payment of land revenue falls far short of 
the survey area of the said pargana. The 
balance, he explains, consists of the estate in 
the hands of the Raja of Kashipur for the 
time-being, which is not assessable to land 
revenue. The use of the picturesque expres¬ 
sion “ untaxable fief “ does not in our opinion 
mean anything more in this context; still less 
does its use in such a document and in such 
a connection bind the Local Government or 
the Local Legislature never to impose any 
cess, or rate, or other form of taxation upon 
this property. 

The real point which we have to deter¬ 
mine is whether this revenue-free grant of 
Barhapura, in the hands of the plaintiff, 
Raja Udairaj Singh, does or does not consti¬ 
tute an *• estate’’, within the meaning of the 
definition given to that word in the U. p. 
Local Rates Act of 1914. That definition does 
not differ substantially from the one contain¬ 
ed in the original Act No. 18 of 1871, but 
it is a little clearer and more specially against 
the plaintiff. It must be remembered 
that under the present Act now in force the 
Local Government is empowered by notiflea 
tion in the Gasette to impose in any local 
area within that part of the province of Agra 
to which pargana Barhapura in the revenue 
district of Bijnor does undoubtedly appertain, 
a rate to be levied in respect of any 
" “tote ” ia such local area. If what the 


656 


Raja Udairaj Singh v. Secretary op Statb for India. 1924 Allahabad 


plaintiff calls the “ domain of Barhapura ” 
is not such an “ estate”, then the Local 
Government has exceeded its statuory powers 
in imposing the rate which the plainttff seeks 
to contest, If on the other hand this 
property does constitue an “ estate”, within 
the meaning of definition, it is not open to 
any couit of law to contest the Local Govern¬ 
ment’s exercise of its statutory powers. 
The definition is as follows:— 

“An estate means any local area sepa¬ 
rately assessed to land revenue or separately 
exempted from payment thereof". 

The applicability of this definition to the 
revenue-free grant of Barhapura seems on 
the face of it almost beyond question. It is 
a local area ; it had at one time been assess¬ 
ed to land revenue in the hands of the 
Taluqdar Bhup Singh, and it was separately 
exempted from payment thereof when it was 
granted to Raja Sheoraj Singh in exchange 
for his Jagir of Cluch lit. In reply to this 
the appellant's contention is that, inasmuch 
as the Barhapura grant was taken-in-exchange 
for the Jagir of Chachait, all the incidents 
attaching to this latter estate under the 
sanad of 1828 must attach also to the Bar¬ 
hapura grant. We are not particularly con¬ 
cerned to repel this contention, though we 
may point out that the question of the 
nature of the property in the hands of its 
present owner, and the rule or descent appli¬ 
cable to its succession after his death, are 
questions wholly distinct from the question 
whether it does or d >es not constitute an 
estate”upon which the Local Government is 
empowered to levy a cess. It is at least con¬ 
ceivable that a liability to the imposition of 
such a levy was incurred when Raja Sheoraj 
Singh accepted the revenue-free grant of 
whit was'previously the revenue-paying taluqa 
of Barhapura, in exchange for his Jagir of 
Chachait. We do not, however, wish to 
determine the suit upon this ground. In our 
opinion there is nothing in the sanad of 1828, 
assuming that document to be applicable 
in accordance with its terms, and to the 
fullest possible extern, to the property in suit 
in the present case, which would prevent 
what the plaintiff calls himself “ domain ” of 
Barhapura from being a “local area separately 
exempted from the payment of land revenre”, 
and therefore an “ estate ” subject to 
the imposition of a cess for local purposes 
at the discretion of the Local Government 
of this province. We now pass tola matter 
of more general interest. The plaintiff 


valued this suit for purposes of jurisdiction 
and court fees at no less a sum than fiftv 
lakhs. 3 

Whilst appreciating though not wholly 
accepting the view of the Raja that the claim 
of the Local Government touches the dignity 
and honour of his house and fam.ly we 
express our regret that he should have 
acquiesced in or directed such a figure to be 
inserted. 

Allowing the widest margin for contingen¬ 
cies the interest on a capita! sum of 
Rs. 50,000 would more than provide the 
anuually recurring payment and it would, in 
our opinion, have been better had the plaintiff 
set out the considerations of status and 
dignity in the petition and whilst emphasising 
the importance which he attached to them 
had stated that he refrained from appraising 
them in terms of money. 

It is necessary in the interests of the 
litigant public that a fair valuation should be 
put up on every suit. In this court,, fees on 
the higher scale are usually given and in the 
absence of taxing masters they are graduated 
according to the valuation fixed by the 
plaintiff. Obviously if a plaintiff is permitted 
to place any fanciful figure as the value of 
the suit he subjects the defendant to an 
unfair burden as regards the costs which he 
is prima facie liable to pay his counsel and 
also subjects him to a c ontinuing possible 
liability to pay the plaintiff an amount by 
way of costs far in excess of the real value 
of the case. A minor and less important 
matter is that the plaintiff may embarrass 
himself. 

The latter, indeed is, exactly what happened. 
The effect of this unwise valuation pressed 
so heavily upon the Raja in this court that he 
applied on the 15th of May, 1923, for a nine 
months adjournment on the ground that he 
was prevented at present from “ undertaking 
heavy expenditure in c ,unsel’s fees On 
the 3rd of December, 1923, he applied again 
stating that until the Kharif collections in 
January 1924 he would not be in a position 
to find the fees necessary to engage counsel. 
At the time of granting these concessions 
the court was not in possession of information 
to enable the extravagance of the valuation 
to be estimated. 

We think that counsel for the defendant 
when first this excessive valuation came to 
their notice should at once, before drafting 
any written statement, have applied to the 
court for an order on the plaintiff to 
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deliver particulars in writing “ of the valua¬ 
tion of fifty lakhs stating how much thereof 
is referable to the cess and how much to 
)ther and what considerations”. It is as 
much the duty of a counsel to protect his 
client from the liability to pay excessive fees 
as to protect him from an adverse decree. 
It was not in our opinion sufficient for the 
written statement to allege that the valuation 
was excessive and 'to leave it at that. 

It would have been the manifest duty of 
the Judge to make such an order and in all 
probability the plaintiff would have amended 
his valuation to an amount more within the 
limits of reality. 

If he failed to do so then the judge should 
himself have decided the matter and been 
watchful not to allow the plaintiff, if he 
succeeded, more than a reasonable amount 
of c >sts. As regards the costs incurred by 
the defendant there would be no ground for 
withholding any sura certified as having been 
paid, even if such amount happened to be 
more than in the opinion of the Judge would 
have been disbursed on a fair valuation. 

In this particular case we have been told 
that the Local Government has paid the 
usual higher scale fee on the recognised 
computation and whilst the rec xipment of 
this to the Local Government will impose a 
heavy burden upon the plaintiff we can see 
no ground for relieving him of any part of 
the liability. The amount of the valuation 
was fixed by him and he must bear the 
consequences. 

We therefore dismiss the appeal with 
costs and fees on the higher scale. 

Appeal dismissed. 
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pre-emption or on: for reconveyance does not 
come under the rule agxinst perpetuities, because 
such covenants do not create equitable interest 
in land. The essence of a contract is that the 
liabilities which it imposes must be imposed on 
definite persons, within a definite time, and the 
rights created by it must of themselves be 
definite. By a definite time is not meant a period 
which is to expire on a fixed date but merely a 
period not unlimited in its duration. If a con¬ 
tract is supposed to bin l an indefinite class of 
persons, generation after generation and to bind 
them for an indefinite length of time it completely 
loses its character of an obligation in pen mum. 

If no period of time is fixed by the parties them¬ 
selves the court would not be justified under 
Section 46 of the Contract A:t in filling up the * *• ap 
and fixing a time which it considers reasonable ; 
such a contract is too vague, indefinite and 
uncertain to be enforced against the heir of the 
deceased party. Although under the provisions 
of section 37 of the Indian Contract Act a contract 
of pre-emption can be enforced against the 
personal representatives of the promissor in case 
of his death before performance unless a contrary 
intention appears from the contract, nevertheless 
where a contract does not specify any period of 
time within which it has to remain in force it is 
too vague indefinite and uncertain to be capable 
of being enforced except as against the actual 
parties to the contract in their lifetime. 21 A. L. 

J. R. 413 & 430 Poll. [P. 65S, Col. 1 & 2, P. 661, 
Col. 2, P. 662 Col. I & 2.) 

(b) Contract Act , $. 29—IndeJinitene$s of period. 

No contract is void merely because no time for 
performance is specified. There arc many kinds 
of contracts in which no time for performance is 
fixed. 21 A.L.J.R. 413 & 430 Diss. [P. 658, Col. 2J 

Zamir-ul-Haq for the Appellants. 

K. N. Katju for the Respondent. 

Lindsay, J :—The points which arise for 
decision in this appeal hive practically been 
settled by my judgment in P. A. F. O. 
No. 108 of 1923 decided on 28th of January, 
1924. The facts with which we are concerned 
here are briefly as follows :— 

There was litigation in the year 1915 
between Shaikh Fazal Uddin, the plaintiff in 
the present case and two defendants, Niwab 
Ali and Musammat Bilauri Bibi, who were 
husband and wife. 

It appears that Fazal Uddin is the son of 
Nawab Ali’s sister. 

It further appears that Nawab Ali’s 
daughter is married to Shaikh Fazal Uddin. 

The dispute in the court of the Munsiff 
was with regard to a family house and the 
suit terminated in a compromise by which a 
half share of this h ouse was awarded to the 
the plaintiff and the remaining half share 
to the defendants. It was agreed under the 
terms of the compromise that if either party 
wanted to transfer his share in the property, 
an offer was to be made to the other 
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party in the first instance in order that he 
might secure the share by right of pre¬ 
emption. A decree was passed in terms of 
this compromise. The present suit was 
brought by Fazal Uddin in order to enforce 
the contract of pre-emption which arose out 
of this compromise and decree. 

The first defendant in the suit was Mirza 
Muhammad Jan. This man is the brother 
of Mt. Bilauri Bibi now deceased. When 
she died she left as heirs her four daughters 
and this brother Muhammad Jan who got a 
one-third share of her property. 

It appears that on the 11th July, 1921, 
Muhammad Jan transferred his one-third 
share of his interest in this house to the 
second defendant Fazal Husain by a deed 
which purports to be a deed of gift. This 
man Fazal Husain is the •daughther’s son of 
Mt. Bilauri Bibi. 

It was the case for the plaintiff that the 
document, although drawn in the form of 
a document of gift, was in fact a deed of 
sale, and it has been found by the courts 
below that the transaction was a sale and 
not a gift. There can be no doubt that on 
the evidence afforded by the document 
itself this is a correct conclusion. 

Fazal Uddin therefore claimed to pre-empt 
this transfer on the basis of the contract 
for pre-emption which had been entered into 
at the time of the compromise and decree 
above referred to. 

The suit was resisted on various grounds. 
The first court Jismisscd the suit but the 
lower appellate ourt has reversed the 
decree of the court of first instance and 
remanded the case to the court of first ins¬ 
tance for disposal on the issues which were 
left undecided. 

It is contended here in the first ground of 
appeal that the lower appellate court has put 
a wrong construction on the deed of transfer 
in this case. That question is really not open. 
The finding is a finding of fact and, as 
has already been said, the transaction was 
clearly a transaction of sale and not of gift. 

The second ground taken is that the 
contract for pre-emption was bad in ismuch 
as it could not for all time to come bind the 
representatives of the covenantor. 

I have dealt with a similar questi in in the 
case abovementioned which has only been 
recently decided and I have held and still 
hold that a contract for pre-emption can be 
enforced against the representatives of the 
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parties to the contract The previous case 
arose out of a contract embodied in a 
wajibularz which was drawn up at the time 
of settlement. This contract was described 
as being a binJing contract for the period of 
the settlement. 

In the present cose, however, it is pointed 
out that there is no limit of time and it has 
therefore been sought to be argued that 
because no time was limited for the pre- 
formance of the contract entered into under 
this compromise and decree the contract is 
unenforceable. 

In the judgment in the earlier case I 
expressed the opinion that a contract for 
pre-emption is enforceable between the 
representatives to the parties if the parties 
hive died before performance. I further 
held that having regard to the provisions of 
Section 40 of the Transfer of Property Act 
a c intract ■ for pre-emption is enforceable 
against a person who has taken the property 
affected by the contract with notice of the 
contract or who has taken that property 
gratuitously. 

Itr has, however been argued in the 
present case that the contract with which 
we are i here concerned differs from the 
contract in the earlier case just mentioned 
by reason of the fact that here no time for 
performance has been limited whereas in the 
earlier case tho contract was expressly 
declared to be binding only for the period 
of the settlement, that is to say, a period of 
about thirty years. 

The argument is that because no time is 
limited for the performance of this contract 
of preemption the contract is not enforceable 
because it is uncertain. I am unble to hccept 
this argument. The only section of the Con¬ 
tract Act which deals with agreements which 
are void for uncertainty is section 29 which 
lays down that agreements, the meaning of 
which is not certain or capable of being 
made certain, are void. 

There cm be no question whatever as to 
any ambiguity or uncertainty about the mean¬ 
ing of the c mtract with which we are dealing 
in this case. There is absolutely no uncer¬ 
tainty as to the meaning and thereforeSection 
29 cannot be appealed.to for the purpose of 
arguing that the contract is entirely void. 
Furtherl am of opinion that no contract is void 
merely because no time for performance is 
specified. There are many kinds of contracts 
in which no time for performance is fixed andj 
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with respect to which no argument could 
possibly be entertained that they are void. 
Take for example, the case of a promissory 
note by which the executant undertakes to 
pay money on demand. Here is no time fixed 
for performance and yet it has never to my 
knowledge been argued that a contract of 
this kind is void because of uncertainty. Or 
take again the class of contracts referred to 
in Chapter 3 of the Indian Contract Act, 
namely, contingent contracts. Section 31 
defines a contingent contract as being a 
contract to do or not to do something if some 
event collateral to such contract does or does 
not happen. Section 32 declares that con¬ 
tracts to do or not to do anything if an 
uncertain event happens cannot be enforced 
by law unless and until that event has 
happened. In ■ a contract of this latter des¬ 
cription it is clear that no time for perform¬ 
ance can possibly be fixed and yet such a 
contract is recognized as being a perfectly 
good contract under the law- 

It is true that the law of limitation may 
intervene and declare that, for example in 
the case of a c >ntract under a promissory 
note to pay on demand, the contract must be 
enforced within a particular time but the 
fact that the law of limitation insists upon a 
suit for performance being brought within a 
specified time, cannot mean that the con¬ 
tract is void. On tiic contrary the validity 
of the contract is clearly recognised and 
all that is insisted upon is that performance 
of it must be sought within the time limited 
by the law. 

1 do not see haw it is possible to argue 
that any contract unlimited in point of time 
Is a void contract. This question was raised 
in a well-known English case which has been 
cited before us and which was cited before 
us at the hearing of the earlier case, namely, 
London and South-Western Railway Company 
v. Oomn (1). The learned Judge who 
presided over the court of first instance in 
that case pointed out that a covenant to pay 
£ 1,000 when demanded with interest mean¬ 
while, if not barred by the statute of limita¬ 
tion might be enforced by an action of 
covenant at any time. Similarly in the 
court of appeal it was pointed out by Jessel, 
M. R. that the contract with which the court 
.was there concerned was a contract unlimited 
in point of time. The learned Judge observed 
. at page 580 of the report as follows 

3D W.^? 820' 562=51 L,J \ Ch * 530=46 L.T. 449 a 


“ Now that is unlimited in point of time, 
and it does not appear to me to be possible to 
insert a limit of time, because to put in the 
words “within a reasonable time’’ or any 
other words limiting the time, would be 
exactly contrary to the intention of the 
parties. It is not only unlimited in point of 
time but it is obviously intended so to be. 
The Railway Company d > not want the land 
nowand they do not know that they ever 
will want it, but their borg iin is that when¬ 
ever it may be required for the works of the 
company the owners or owner for the time¬ 
being of the land are or is to convey to the 
company. The very essence of the contract 
is that it shall be indefinite in point of time." 

There is no suggestion in these remarks 
that a contract can in any way be deemed to 
be void because it is indefinite in point of 
time and it was not because of any uncer¬ 
tainty in the contract that performance of it 
was refused by the court The ground upon 
which that case was decided was that the con¬ 
tract for pre-emption gave rise to an interest 
in land and was therefore obnoxious to the 
rule against perpetuities. 

The obligation which arises under a con¬ 
tract subsists until the contract is performed 
or until non-performance of it is excused or 
justified under operation of law. 

I have already pointed out that in the case 
of a promise to pay money on demand, 
although the law lof limitation lays down 
certain limits within which preformance 
must be sought, the contract is not treated 
as void. I need only further refer to article 
10 of the schedule to the Indian Limitation 
Act, Act. IX of 1908, which in the case of a 
suit to enforce a right of pre-emption, where 
the right is founded on law, general usage or 
special contract, lays down that the suit 
must be brought within one year from the 
time when the purchaser takes under the 
sale sought to be impeached, physical pos¬ 
session of the property sold, or in cases 
where the subject of the sale does not admit 
of physical possession, one 'year from the 
date when the instrument of sale is regis¬ 
tered. 

In my opinion, therefore, it is impossible 
to contend that a contract for pre-emption in 
which no time is limited for preformance is 
void and unenforceable. 

I am aware that in coming to this decision 
1 am dissenting from the view which was 
taken by a Bench of this Court in two cases 
which are reported in 21 A. U J. at pages 
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413 and 430 respectively. I must, however, 
assume whatever responsibility attaches to 
the course I am taking. It seems to me 
that if I were to follow the principles laid 
down in the rulings referred to I should have 
to hold that every contract for payment 
of money on demand or every contingent 
contract was void nb initio. 

The only point which remains for consi¬ 
deration in this case is that I have already 
mentioned that in the earlier case to which 
I was a party I held that a contract for pre¬ 
emption was enforceable against a transferee 
with notice or gratuitous transferee. 

In the case before us no plea of notice was 
taken, and indeed no plea of notice could 
have been properly taken by the second 
defendant, Fazal Husain, who put forward 
the cose that the transfer to him was a 
gratuitous transfer, namely, a transfer by 
way of gift. It has, however, been held by 
the courts below, and the finding is accepted, 
that the transfer was a transfer for consi¬ 
deration and amounted to a sale. In my 
opinion the contract cannot be enforced 
against the second defendant, Fazal Husasin, 
unless he is shown to be affected with 
notice of it. This is a question which has 
not been gone into and I think, therefore, 
that in dismissing this appeal it ought to be 
laid down for the guidance of the first 
court that the contract should not be enforc¬ 
ed against the second defendant unless it is 
shown to the satisfaction of the court that 
he had notice of it. 

It is the fact as has been pointed out that 
the second defendant is the daughter’s son 
of one of the parties to the contract. It 
would not, however, be proper to infer from 
this circumstance al me that he Was affected 
with knowledge of the contract. I think 
the court of first instance to which the suit 
has been referred for disposal ought to 
raise an issue regarding this question of 
notice and the parties ought/to be allowed 
to call evidence. If the court of first ins¬ 
tance finds that the second defendant had 
notice of the contract the contract should 
be enforced against bim. If it finds that 
he had not such notice the suit should be 
dismissed. 

Sulaiman, J.i —This is a defendants’ 
appeal arising out of a suit for pre-emption on 
the basis of an alleged contract. The plain¬ 
tiff alleged that under a compromise decree 
passed in suit No. 551 of 1915 between 
himself and Nawab Ali and Musammat 


Bilauri, a covenant for pre-emption was 
specifically entered into so as to bind the 
parties and their representatives in regard 
to transfer of the house in question, that 
Muhammad Jan, defendant No. 1, as heir of 
Musammat Bilauri B.bi, since deceased, in 
breach of the said c Mitract, sold the property 
to defendant No. 2 for Rs. 50 under a deed 
dated the 11th o.’ July, 1921, which was 
wrongly described as a deed of gift; hence 
the suit for pre-emption. 

Both the defendants contested the claim. 
The main defence was that the deed in 
question was not a deed of sale but a deed 
of gift without c insideration and that the 
alleged contract of pre-emption was invalid 
and coulJ not be enforced as against the 
defendants. It is also to be noted that after 
the suit had been filed the defendant No. 2 
executed a deed of relinquishment in favour 
of defendant No. 1 and on the strength of 
it a plea was raised that the st ilus quo aite 
was restored and the plaintiff was not 
entitled to a decree. 

The court of first instance found that the 
deed in question was not a sale deed ; that 
the stntus quo ante was restored by the deed 
of relinquishment and so the plaintiff could 
not pre-empt the property ; and it also found 
that the contract embodied in the compromise 
decree had not the effect of binding for all 
time to come the representatives of the 
parties to that decree. It did n ot determine 
the remaining issues, but dismissed the suit. 

On appeal the lower appellate court has 
decreed the claim and remanded the case 
for the remaining issues to be determined. 
The lower appellate court found that the 
transaction in question was a sale trans¬ 
action for consideration, that the deed of 
relinquishment pendente lite did not affect 
the plaintiff’s right of pre-emption and that 
on the authority of the case of Bimal Jati 
v. Biranja Ktuir (2) the contract embodied 
in the decree was enforceable. 

The defendants have come up in appeal 
and challenge all the three findings. 

The finding that the transaction in question 
was a sale transaction and not a gift cannot 
now be seriously disputed. The lower 
appellate court has found that the transaction 
was really for consideration. It appears 
that there was a decree against Musammat 
Bilauri and the defendant No. 2 Fazal 
Husain for about Rs. 1500. Fazal Husain, 

(2) (1900) 22 All. 238= 1900 A. W. N. 99. 
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however, had been impleaded merely as a 
surety. Musammat Bilauri was, therefore, 
the principal debtor. On Musammat Bilauri’s 
death one-third share in her estate was in¬ 
herited by Muhammad Jan, defendant N >. 1, 
Muhammad Jan, therefore, was liable to pay 
at least one-tnird of the decretal amount to 
the extent of the assets in his hands. It was 
Fazal Husain who paid off the decree and in 
lieu of a 1/3 share in the decretal amount so 
paid off, Muhammad Jan executed this deed 
of transfer in favour of Fazal Husain. 
Although, therefore, the deed was styled 
ostensibly as a deed of gift, there can, on 
the facts found, be no doubt that it was a 
sale transaction. It is noteworthy that the 
value of the property described in the deed 
of transfer is also stated to be Rs. 50. 

The other finding of the lower appellate 
court also cannot be seriously chillenged. A 
deed of relinquishment by itself did not 
amount to a reconveyance. A mere dis¬ 
claimer cannot be deemed to be a transfer. 
Furthermore, it is manifest that a transfer 
of the property in dispute after the suit had 
been brought was subject to the doctrine of 
Its pendens. The defendant could not by 
transferring the property, sought to be 
pre-empted, in any way affect the right 
of the plaintiff pre-emptor. 

I am, however, unable to agree with the 
view expressed by the lower appellate court 
on the third point. In fact the learned 
Judge of the court below did not quite ap¬ 
preciate what the court of first instance had 
held. That court had not said thit the 
transaction was altogether void. What it had 
held was that it couhi not be enforced against 
the personal representatives of the original 
parties. This point is not at all considered 
by the lower appellate court and the case of 
Bimal fati v. Biranja Kuar (2) relied on by 
it, so far as appears from the judgment, was 
one against the original parties to the contract 
and their own vendees, 

I may here correct one mistake in the 
judgment of the first court. The plaintiff 
does not claim to pre-empt the sale as a 
representative of the plaintiff in the former 
suit, but as one who himself was a party to 
that suit. He, however, claims against the 
heir of Musanunat Bilauri (who has died 
since) and his transferee. 

This last question raises a point which is 
somewhat similar to one raised in F. A. F. O 
No. 108 of 1923 decided by us on the 28th 


of January, 1924. In the course of my judg¬ 
ment in that case I tried to review all the 
leading evses on the question how far a 
convenant of pre-emption was enforceable 
against the representatives of the original 
parties. In view of the provision contained 
in Section 54 of the Transfer of Property Act 
that a contract of sale crettes no interest in 
land and in view of the provisions of Section 
40 of the Transfer of Pr iperty Act laying 
down how the benefit of an obligation arising 
out of a contract annexed to the ownership of 
property but not amounting to an interest 
therein or easement thereon, could be enforc¬ 
ed against gratuitous transferees or trans¬ 
ferees with notice, I there expressed the 
view that it was impossible to hold that a 
contract of pre-emption or one for reconvey¬ 
ance came under the rule against perpetui¬ 
ties. I pointed out tint the English cases 
were distinguishable inasmuch as in England 
such convenants created an equitable interest 
in land. When under the Indian Law no 
interest in land was created by a mere 
contract it was impossible to bring in the 
rule against perpetuities. 1 still adhere to 
the same view. I did however also indicate 
in my judgment in that case that “ if the 
contract had been for an unlimited period 
of time it might well have been contended 
that it was unenforceable against the heirs 
and the representatives as being too vague 
and uncertain.’’ 1 took pains to distinguish 
most of the cases referred to by me on the 
ground amongst others that there the 
contract was unlimited in point of time. The 
present case, however, cannot be distinguish¬ 
ed on this latter ground as the contract for 
pre-emption here happens to be for an 
unspecified and indefinite time. 

The question then is whether such a con¬ 
tract can be enforced after the death of one 
of the parties and will remain in force for all 
time to come generation after generation. As 
no period at all is fixed for the performance 
of the contract it cannot be quite clear for 
how long the parties intended that it should 
remain operative. The words ‘ in perpetuity ’ 
are not to be found in the clause in question 
and in case of such a trivial property I am 
not convinced that the intention must 
necessarily have been to keep such a 
convenant alive for all time to come and 
against all the successive heirs and represen¬ 
tatives. For aught one knows, the contract 
might have been intended to remain in force 
for a period shorter than the one that has 
already expired. Under circumstances of 
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such vagueness and uncertainty I am unable 
to hold that it is still enforceable against the 
heir of the deceased party and his 
transferee. 

1 understand it to be of the essence of a 
contract tint the liabilities which it imposes 
must be imposed onldefinite persons, within a 
definite time, and the rights created by it 
must of themselves be definite. By a defi¬ 
nite time, I do not mean a period which is 
to expire on a fixed date, but merely a period 
not unlimited in its duration. 

If a contract is supposed to bind an 
ndefinite class of persons, generation after 
’eneration, and to bind them for an 
indefinite length of time, it eompleiely loses 
its character of an obligation in per>onum. 
If no period of time is fixed by the parties 
themselves the court would not be justified 
in filling up the gap and fixing a time which 
it considers reasonable, From the very n iture 
of the contract it is apparent that no action 
for a performance could arise unless there 
was an intention to sell the property. In such 
a case the court cinnot under Section 46 of 
the Contract Act fix any time as being a 
reason able one. Even if the contract were 
to be treated as a contingent contract 
within the meaning of Section 31 of the Act, 
it cannot in my opinion remain in force for an 
indefinite length of time. 1 am, therefore, of 
opinion that the contract in question accord¬ 
ing to the terms in which it is worded is too 
vague, indefinite and uncertain to be now 
enforced against the heir of the deceased 
party. 

I should like to point out the distinction 
between the case of a personal representative 
of the original party to the contract, who is 
made liable under Section 37 of the Indian 
Contract Act, and the case of a transferee 
against whom the contract may be enforced 
under Section 40 of the Transfer of Property 
Act. In the case of transferees it is appa¬ 
rent that for all practical purposes a limit of 
time is indirectly imposed by the condition 
that he must have notice. After each suc¬ 
cession the possibility of proving actual notice 
continually diminishes and transferees at a 
distant date may well be safe. Whereas in 
the case of personal representatives no ques¬ 
tion of any consideration of notice arises. If 
therefore a contract for an indefinite time is 
to be enforced against them it must always 
remain in force in perpetuity until it is either 
performed when the occasion arises or has 


been rescinded by consent of the representa¬ 
tives of the other parties thereto. 

Although therefore 1 am of opinion that 
under the provisions of Section 37 of the 
Indian Contract Act a contract of pre-emption 
can be enforced against the personil repre¬ 
sentatives of the promissor in case of his 
death before performance, unless a contrary 
intention appears from the contract, neverthe¬ 
less I hold that where a contract does not 
specify any period of time within which it 
has to remain in force it is too vague, indefi¬ 
nite and uncertain to be capable of being 
enforced except as against the actual parties 
to the contract in their lifetime. 

I m ay here note that the two recent cases 
of this Court reported in 21 A. L. J. at page 
413 and page 433 are cases which I am 
unable to distinguish from the facts of the 
present case, as in both of these cases the 
time for performance was unlimited. Even 
if I had entertained a different opinion on 
the enforcibility of the contract in this case, I 
would not have merely dissented from the 
previous decisions but would have suggested 
a reference to a higher Bench. 

There is another point which requires 
mention. In the plaint there was no sugges¬ 
tion that the transferee (defendant No. 2) had 
any notice of this contract, nor was there 
apparently any evidence led on the point. 
The defendant too did not specifieally set 
up want of notice as he claimed to be a 
donee. The claim cannot bi enforced against 
the transferee if he had had no notice of the 
contract. As against defendant No. 1 there 
is no claim for any damages. 

I would, therefore, allow this appeal, set 
aside the order of the court below and 
restore the decree of the court of first 
instance with costs. 

Appeal set aside, 

**1824 ALLAHABAD 662. 

Stuart and Sulaiman, JJ. 


Banditti and another .Appellants. 

v. 

King-Emperor .*... . Respondent. 


Cr. A. No. 1 of 1 921 decided o i 30-1 /921 against 
the Order of Sessions Jtulge of Gorakhpur, 

Penal Cod» S. 302—Prosecution must prote 
actual death of the murdered person. 

Where a person was beaten into uneonscious- 
ness by being brutally attacks J with lathis anJ 
was dragged up to the bank of rivulet leaving 
traces of blood along the way and was never 
heard of again, held, that there was a reasonable 
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possibility of the person being alive, and therefore 
the accused can only be convicted of an attempt 
to murder. Prosecution must prove the actual 
death of the alleged murdered person. 

G. IV. Oillo'i for Appellants. 

Government Advocate for the Crown. 

Judgment :—The appellants Bandhu and 
Bachcha have been found guilty by the 
Sessions Judge of Gorakhpur of the offence 
of having murdered a man called Dina on 
the night of the 19-20th April, 1923, in the 
village of Paikol in Deoria Tahsil of the 
Gorakhpur district. They have been senten¬ 
ced to death subject to confirmation by this 
Court. The reference in confirmation is 
also before us. 


The story is that Dina, who had formerly 
been a resident of Paikol but who some 
years ago had shifted his residence to a 
village called Bari in Bihar which is some 
14 miles from Paikol, .his brother-in-law 
Rajinandan of Bari, and another man called 
Ram Prasad of Bari were on the night in 
question returning from Sohnag in the 
Gorakhpur district, where they had been to 
a fair, towards Bari, and that they were 
spending the night in Paikol sleeping on 
banklets near a well just'outside the inhabit¬ 
ed area. The story continues that about 
midnight or a little before a number of men 
came out of the night Some of them 
committed an aggravated attack on Dina by 
beating him with lathis. Others held down 
Rajinandan and Ram Prasad, closing their 
mouths so that they should not shout. After 
Dina had been severely attacked he was 
dragged by his feet across the railway line 
which is 150 to 200 yards from the scene 
of the attack. Rajinandan and Ram Prasad, 
being loosed by the men who were holding 
them, raised an alarm. Other villagers 
came up. The men who were dragging Dina 
away were pursued but they turned upon 
their pursuers so that the villagers fell bask. 
On the other side of die railway line at a 
distance of 70 or 80 yards is the Koilar 
river, a tributary stream, which falls into the 
Litde Gandhak. According 'to the Gorakhpur 
Gazetteer, page 9, the Koilar usually carries 
water only during the rains. Dina has never 
been seen again. - 


We have heard the learned counse 
has appeared for the appellants. He h 

f ° rthem a very able m 
but he has been unable to satisfy us th 


evidence as to the attack on Dina is unreli¬ 
able. Prom this evidence we are satisfied 
that a large number of men, of whom Bandhu 
was the ringleader, made the attack, to 
which we have already referred, upon Dina 
and we are satisfied that both Bandhu and 
Bachcha took part in the attack. There 
is some evidence of motive but that 
point is comparatively immaterial, .as 
we are satisfied as to the salient facts. 

It remains, however, to be considered 
whether on this evidence a conviction of 
murder can be based. Before a conviction 
of murder can be obtained, the court must be 
satisfied that the person alleged to have been 
murdered is actually dead. This is elemen¬ 
tary. Can it be said here that it is established 
beyond the possibility of reasonable doubt that 
Dina is dead ? This much we know. He was 
brutally attacked with I athis. He was beaten 
apparently into unconsciousness. He was 
dragged away along the ground leaving 
traces of blood both on the fields and on the 
railway line. His assailants dragged him 
until they reached the Koilar river. Dina 
has never been seen since. Certainly the 
probabilities are in favour of the man being 
dead, but can it be said that there is no 
possibility of reasonable doubt upon the 
point? We >are unable to arrive at the 
conclusion that Dina is dead, though we 
think it exceedingly unlikely that he is alive, 
and in the circumstances we cannot uphold 
the conviction of murder. But on the facts 
it is established abundantly that the crime 
of ap. attempt to murder punishable under 
Section 307 of the Indian Penal Code was 
committed and that both the appellants are 
guilty of that offence. Under the provisions 
of Section 237 (2) of the Code of Criminal 
Procedure it is open to us while upsetting 
the conviction under Section 302 of the 
Indian Penal Code to convict under Section 
307 of the Indim Penal Code and this is the 
course which we propose to take. The 
appellants are in no way prejudiced by our 
action as their defence on the major charge 
includes the defence on the minor. 

We therefore set aside the aonvictions 
under Section 302 of the Indian Penal Code 
but convict both the appellants under Section 
307 of the Indian Penal Code and sentence 
each to transportation for life. 

Sentence modified. 
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Dalal, J. 

Reklta Chamar..., .Applicant. 

v. 

King-Emperor .Opposite Party. 

Criminal Revision No. 7 of 1924 decidei on 19th 
March, 1924. against the order of the Sessions 
Judge of Azamgarh, dated the 19th December, 
1924. 

Criminal P. C., Sec. 201—Contrjveii'im order 
directing inquiry before examining complainant and 
directing his prosecution on report of police is 
illegal. 

Direction for an enqu : ry before the complainant 
has been examined on oath is illegal. The law 
very properly enjoins that the court having 
jurisdiction must ex imine the complainant sons 
to think out for itself whether the complaint is 
true or false. Such a decision cannot be left by 
the court to some other court or police authority. 
(P. 664, Col. 2.] 

J. AT. Banerji for the Applicant. 

The Assistant Government Advocate for 
the Crown. 

Judgment :—On the 27th September the 
District Magistrate of Azamgarh ordered 
the prosecution of one Rekha Chamar under 
Section 182 of the Indian Penal Code and 
of Rambali for abetment of that offence. 
A complaint was lodged in his court by Rekha 
Chamar against the Tahsildar of Aloha* 
madabad and three other persons for com¬ 
mitting an offence of simple hurt under 
Section 323 of the Indian Penal Code. The 
District Magistrate did not record the com¬ 
plainant ’s statement as he was bound to do 
under Section 200 of the Code of Criminal 
Procedure but immediately directed the 
Deputy Superintendent of Police to make an 
enquiry in the matter. This order was 
illegal. The proviso to Section 202 of the 
Code of Criminal Procedure specifically lays 
down that no such direction for an enquiry 
shall be made unless the complainant has 
been examined on oath under the provisions 
of Section 200. On receiving the report of 
the Deputy Superintendent the District 
Magistrate passed the order already referred 
to. The prosecution of Rambali appears to 
have been ordered on account of same 
reference in the report of the Deputy 
Superintendent. There is no mention of 
Rambali in the petition of Rekha Chamar. 

The learned Sessions Judge refused to 
cancel the order for prosecution and so 
Rekha and Rambali have applied here in 
revision. The proceedings of the District 
Magistrate were taken to such a great extent 
in disobedience of statute law that it will 
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not be equitable to confirm his order for 
prosecution. At no stage has he brought his 
mind to bear upon the m liter in issue. He 
has given no reason why he has accepted 
the report of the Deputy Superintendent of 
Police. The law very properly enjoins that 
the court having jurisdiction must examine 
the complainant so as to think out for itself 
whether the complaint is true or false. Such 
a decision cannot be left by the court to 
some other court or police authority. So far 
Rekha has had no hearing in a court of law. 
The District Magistrate does not appear to 
have understood that the application before 
him was a regular complaint and not an 
application for sanction to prosecute the 
Tahsildar. 

In the result I set aside the order o f the 
District Magistrate of Azimgarh dated 27th 
September and direct that any proceedings 
if already taken against Rekha and Rimbali 
shall be cancelled. 

Order set aside. 


1924 ALLAHABAD 664 (2). 

Daniels, J. 

Ganpat Lal .Applicant. 

v. 

King-E nferor. .Opposite Party. 

Cr. Rev. No, 14 of 1924 decided on 27th Febru¬ 
ary, 1924, aaainst the order of the Sessions Judge 
of Ghazipur, date! the 1st December, 1923. 

Crl.P.C., S- 209— Ma°istra'e must discharge 
if there are no sufficient grounds for committing. 

It is not correct to say if the prosecution makes 
statements which if accepted at their face value 
might make out a case against the accused he is 
bound to commit him to Sessions even though he 
is satisfied that no grounds for so doing exist and 
that the charge is a baseless one. [P. 665, Col. 1.] 

It is now settled law that if a Magistrate is 
satisfied that the charge is without foundation and 
that there are no sufficient grounds for commit¬ 
ting the accused person for trial he is entitled and 
indeed it is his duty to discharge him. (1904) 
A.W.N. 5; Diss. 20 All. 564 ; 12 A. L. J. 150; 
37 All. 355 ; 19 A. L. J. 831 Foil. [P. 665, CoL 2.J 

y. M. Banerji and yanaki Prasad for the 
Applicant. 

A. P. Pandty fjr the Opposite Party. 

yudgment: —This is an application in 
revision in a case in which the learned 
Sessions Judge acting under the provisions of 
Section 437 Cr. P. C. has set aside an order 
of discharge passed under Section 2J9 and 
directed the commitment of the accused to 
the court of Sessions. The case was one 
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under Section 218 of the Indian Pena! Code, 
triable exclusively by the Court of Sessions, in 
which a patwari was accused of intentionally 
framing an incorrect record with a view to 
cause injury to the complainant. The 
Magistrate who heard the case came to the 
conclusion that on the evidence before him 
there was absolutely no material on which 
he could hold that the patwari intentionally 
prepared a wrong record or that he did so 
w.ththe intention of injuring the complain¬ 
ant. He was indeed so strongly satisfied 
that the prosecution was without foundation 
that he directed proceedings to be taken 
against the complainant under Section 476 
of the Code of Criminal Procedure. Holding 
this view he discharged the accused as he 
was bound to do under the provisions of 
Section 209. That section lays down that 
if the Magistrate finds that there are not 
sufficient grounds for committing the accused 
person for trial he shall record his reasons 
and discharge him. The learned Sessions 
Judge has set aside this order on the ground, 
to quote his own words, that:— 


“There have been several rulings to the 
effect that such cases if made out prima facie 
should be committed to the Sessions Court 
and not discharged by a Magistrate." 

As the learned Sessions Judge his no¬ 
where said that the reasons given by the 
Magistrate for discharging the accused are 
insufficient 1 understand his view to be that 
if the prosecution makes statements which 
if accepted at their face value might make 
out a case against the accused he is bound to 
commit him 'to sessions even though he is 
satisfied that no grounds for so doing exist 
and that the charge is a baseless one. If 
this is the learned Sessions Judge’s view it is 
entirely erroneous. It is true that there are 
one or two old cases e.g., Chiranji Lal v. Ram 
J 1 al " (1) m which this proposition has been laid 
down, but it has been dissented from in a long 
series of cases of which I may instance 
FaUu v. Fattu (2), Shahzad v. King-Emperor 

M \ Dhara !? Jj n , gh v ‘ ? oti Pra ' ad (4), 
Muhammad Abdul Hadi v. Baldeo Salmi (5 ! 


(0 1904 A. W. N. 6. 

1 fte AU< 564=1904 A - W ' N- 1 

MCr.t 9 ^ A> L - J - >50=20 I. C. -J 

A * «- * 4 

22 Cr!H 70S. A> ^ J * 801=83 *• C. a 
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It is now settled law that if a Magistrate 
is satisfied that the chirge is without founda¬ 
tion and that there are m sufficient grounds 
for committing the accused person for trial 
he is entitlej, and indeed it is his duty, 
to discharge him. 

For the above reasons I accept this appli¬ 
cation and set aside the order of the court 
below. 

Order set aside. 


* 1924 ALLAHABAD 665. 

Kanhaiya Lal, J. 

Mohan Lal .Appellant. 

v. 

King-Emperor ....Opposite Party. 

Crl. Rev. No. 15 of 1924 decided on 23rd 
January, 1924 from an order of First Class 
Magistrate, Agra. 

Crl , P. C., S. 231 —Alteration of charge after 
defence without further opportunity is illegal . 

Originally the accused wa? tried under S. 324 
1. P. C. and the charge was framed after the 
evidence of the prosecution was recorded. The 
Magistrate after the defence was concluded alter¬ 
ed the charge into one under S. 397 I. P. C. and 
did not give an opportunity to the accused to 
re-examine the witnesses for the prosecution with 
reference to the altered charge or to produce 
further defence evidence but committed him to 
the Court of Sessions on the altered charge. Held, 
that the procedure was entirely illegal and was 
likely to prejudice the accused. The order of 
commitment is therefore set aside. [P. 635, Col. 2 
& P. 666, Col. 1J 

J. M. Bannerji for Applicant. 

Mushtaq Ahmad, Advocate, for the Crown. 

Judgment :—This is an application under 
Section 215 of the Code of Criminal Proce¬ 
dure for quashing the commitment of the 
accused on a charge of attempting to commit 
murder. The accused was original ly tried 
under Section 324 Indian Penal Code. After 
the evidence for the prosecution was closed 
the accused was charged under Section 324 
Indian ■ Penal Code and the trying Magis¬ 
trate recorded his plea and proceeded to 
hear the evidence for the defence. The 
chirge aforesaid was framed on the 16th of 
November, 1923. The evidence for the 
defence was concluded on the 12th of Decem¬ 
ber, 1923. On the 15th of December, 1923, 
the trying Magistrate altered the charge 
into one under Section 307 Indian Penal Code 
and without giving the accused an opportu¬ 
nity to re-examine the witnesses for the 
prosecution in regard to the altered charge 
or to produce such further defence evidence 
as he may have in his defence on that charge 
committed him to the Court of Sessions for 
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trial on the charge so altered. Section 231 
Criminal Procedure Code, however, requires 
that when a charge is altered by the court 
after the commencement of the trial, the 
prosecutor and the accused shall be allowed 
to recall, or re-summon and examine with 
reference to such alteration or addition any 
witness who may have been examined and 
also to call any such further witness whom 
the court may think to be material. The 
alteration was made at a very late stage of 
the case and no commitment ought to have 
been made on the altered charge without 
giving the accused an opportunity of re-exa¬ 
mining the witnesses for the prosecution and 
producing his defence i.i regard thereto. 

The procedure of the magistrate is entire¬ 
ly illegal and is likely to prejudice the accus¬ 
ed in his trial before the Court of Sessions. It 
is unnecessary to say whether the evidence 
adduced was prima facie sufficient to bear out 
the altered charge at this stage of the case. 
The committing of the accused under Section 
307 Indian Penal Code is set aside and the 
committing magistrate directed either to 
proceed with the charge under Section 324 
Indian Penal Code as it stood oiiginally or if 
he alters the charge to give the accused an 
opportunity to which he is entitled under the 
law of recalling and re-examining the witness¬ 
es for the prosecution and producing such 
evidence in defence as he may like to pro 
duce in relation thereto. The accused’will, 
meanwhile, be released on bail on a personal 
cognizance of Rs. 1,000 and one surety for 
Rs. 1000. 

Commitment set aside 


* 1924 ALLAHABAD 666 (1). 
Danibls, J. 

Govind Prasad Singh and others... Applicants. 

v. 

Rain Das Dusadh .Opposite Party. 

Criminal Revision No. 17 of 1924 decided on 
27th February, 1924 from an order of the 
Sessions Judge, Ghazipur, dated the 1st Dec¬ 
ember, 1923. 

Criminal P. C-, S, 200—District Magistrate to 
whom case is sent for being transferred can legally 
dismiss it. 

The complaint was originally before a Deputy 
Magistrate- The Deputy Magistrate sent the case 
to the District Magistrate with a view to the 
District Magistrate transferring it to another 
court. Instead of transferring it to another court 
the District Magistrate after examining the record 
came to the conclusion that the complaint was 
wholly without foundation and dismissed it, 


Held the order passed by him was not passed 
without jurisdiction. [P. 656, Col. 2.] 

M. L. Agarwala for the Applicants. 

Kumttda Prasad for the Opposite Party. 

Judgment :—This is an application in 
revision against an order of the learned 
Sessions Judge of Ghazipur setting aside the 
dismissal of a complaint under Section 203 
Criminal Procedure Code. It is not alleged 
that the reasons given for dismissing the 
complaint were insufficient but the learneid 
Sessions Judge is of opinion that the District 
Magistrate who passed the order had no 
jurisdiction. Tne complaint was originally 
before a Deputy Magistrate. The Deputy 
Magistrate considered that there were 
reasons why he should not try it and sent 
the case to the District Magistrate with a 
view to the District Magistrate transferring 
it to another Court. Instead of transferring 
it to another Court the District Magistrate 
after examining the record came to the 
conclusion that the complaint was wholly 
without foundation and dismissed it. In my 
opinion the District Magistrate was suffici¬ 
ently seized of the case and the order passed 
by him was not passed without jurisdiction. 

1 accordingly accept the revision and set 
aside the order of the Court below. 

Order set aside. 
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Dalal, J. 

Musa .Applicant. 

v. 

King-Emperor..., .Opposite Party. 

Criminal Rev. No. 18 of 1924, decided on 19th 
March, 1924 from an order of the District Magis¬ 
trate of Garhwal dated the 7th November, 1923. 

Criminal Trial — Death. 

A criminal prosecution under Section 323 of the 
Indian Penal Code does not abate by reason 
of the death of the person injured. 44 Mad. 
417 Foil. [P.667, Col. 1.] 

S. D. Sinha for the Applicant. 

The Assistant Government Advocate for the 

Crown. 

Judgment :—After a trial had commenced 
on a complaint under Section 323 the 
complainant died. It is argued here that the 
prosecution ought to have abated in conse¬ 
quence. The learned District Magistrate 
has quoted a ruling of the Madras High 
Court (44 Mad. 417) in which this point 
has been fully considered, and the Punjab 
rulings quoted by the learned counsel for 
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the applicant here dissented from. I agree 
with the reasoning of the Madras High Court 
and hold that a criminal prosecution under 
Section 323 of the Indian Penal Code does 
not abate by reason of the death of the 
person injured. One of the learned Judges 
of the Madras High C )urt has exposed the 
absurdity of applying to criminal proceedings 
the provisions of Section 89 of the Probate 
and Administration Act. This application is 
dismissed. 

Application dismissed. 
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Rwes, J. 

Gokul and another .Petitioner. 

v. 

King*Emperor .Opposite Party, 

Criminal Rev. No. 27 of 1924 decided on 6th 
March, 1924, against an order of the Sessions 
Judge of Cawnporc. 

(а) Criminal P . C-, S. 133 — 15} feet high branch 
is not obstruction in a village road. 

An obstruction at 15} feet over country 
road, having regard to the normal traffic was held 
to be not an unlawful obstruction within the 
meaning of the section. [P. 667 Col. 2.] 

(б) Criminal P. C.— Danger must be at the time of 
injury and not at future indefinite lime. 

. The section deals with the condition of things 
at the time when the enquiry is held. If at such 
a time a house or branch of a tree is likely to fall 
and thereby endanger the life of passers-by 
action under the section is justified ; the section 
is not meant to apply to what may happen at 
some indefinite time in the future or under quite 
abnormal circumstances. [P. 663 Col. 1.] 

U. S . Bajpai for the Petitioner. 

The Assistant Government Advocate for 
the Opposite Party. 

Judgment: —This in an application in 
revision against an order of a Magistrate of 
the first class of Cawnpore made under 
Section 133 of the Criminal Procedure Code, 
which was upheld by the learned Sessions 
Judge. 

A katcha public road takes off from the 
Grand Trunk Road near the village of 
Sachendi and passes through it. At this 
part there are houses on both sides of the 
road. 

Outside the house of Ajudhia Prasad and 
Gokul there is an ancient tamarind tree, one 
branch of which overhangs the road and 
forms an arch over it, and the end of the 
branch almost rests on some houses on the 
other side, which however are described as 

in ruins and unoccupied. It is an old tree 


and has stiod firm for very many years and 
has not caused any inconvenience or appre¬ 
hension of danger to anybody. 

During the Muharram of 1923 for the 
first time, some Muhammadans had occa¬ 
sion to complain of this branch. They had 
built a Tnzia unusually high and carried it 
aloft in the usual fashion, and found it could 
not pass under this branch. They refused 
to lower it or to tilt it on to one side and 
demanded the removal of the branch. A 
breach of the peace seemed imminent but 
the Sub-Inspector of Sachendi fortunately 
was able to find a way out of the difficulty. 
But as he feared that there might be a 
recurrence of trouble on some future occa¬ 
sion when Tiizias were taken that way, he 
took action under Section 133 of the Code 
of Criminal Procedure. It may be noted 
that in the past on no occasion had the 
carrying of the Tazuis been interfered with 
by this tree. 

The learned Magistrate has found that 
" taking into consideration all the circums¬ 
tances 1 am of opinion that the branch in 
question is a sufficient obstruction to the 
free use of the public road and there is 
likelihood of its falling down and causing 
injury to the public 

The facts are quite clear. The branch of 
the tree is 15.J feet above the level of the 
road. It seems to me that an obstruction 
at that height over this country road, hiving 
regard to the normal traffic, cannot be called 
an unlawful obstruction within the meaning 
of the section. 

There remains the other consideration, 
i. e. whether the branch is a danger to the 
public. 

The Magistrate says that the overhanging 
branch is very thick and that the weight of 
twigs at the end have to be taken into 
consideration for determining whether there 
is any likelihood of its breaking. Evidence 
was given by a Forest Ranger who was of 
opinion that there was no likelihood of the 
branch falling. He said it was vigorous, 
firm and solid. The Magistrate has accepted 
that evidence but goes on to say “ it is 
very likely that on account of these 
factors (». e. the age of the tree and 
the weight of its foliage) it may not 
withstand a heavy storm or gale. If 
it falls it is bound to endanger human life.’’ 

I fcdce this finding to mean that at the pre¬ 
sent time and at normal times, there is no 
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likelihood of this branch falling, but that it is 
possible that at some time or other in the 
future there may be a gale of sufficient 
violence to cause it to fall. This argument 
would apply to every tree. 

1 think that the section deals with the con¬ 
dition of things at the time when the inquiry 
was held. If at such a time a house or 
branch of a tree is likely to fall and thereby 
endanger the life of passers-by, no doubt 
action under the section is justified, but I do 
not think it is meant to apply to what may 
happen at some indefinite time in the future 
or under quite abnormal circumstances. 

It might just as logically be said that half 
the houses in Allahabad city should be 
pulled down now because at some time in 
future there may be an earthquake of the 
intensity which unfortunately recently deso¬ 
lated Japan. 

But even if the Magistrate was justified in 
holding that this branch was likely at some 
time or other to fall and endanger life, it 
seems to me that it was not necessary for 
him to go to the extreme length of ordering 
it to be cut down. A tamarind tree is an 
object of veneration to many Hindus, and the 
safety of the public, which after all is what is 
contemplated by the section, would have 
been adequately secured if the Magistrate 
had ordered proper support to be given so as 
to prevent the branch from falling. It is 
open to him to pass such orders iif he still 
thinks there is any necessity for it. In my 
opinion the order as it stands must be dis¬ 
charged and it is discharged accordingly. 

Order discharged . 
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S. 5. Sastry for the Applicant. 

Janaki Prasad for the Opposite Party. 

Judgment: -This is an application for 
revision of a Small Cause Court decree. The 
facts are that the plaintiff is the usufructuary 
mortgagee of an occupancy holding under a 
mortgage executed in the year 1919. His 
case is that he has been dispossessed by a 
third party and therefore under a covenant 
contained in the mortgage deed he claims to 
recover the mortgage money from the mort¬ 
gagor. It has been repeatedly held that a 
mortgage of an occupancy holding under the 
present Tenancy Act is illegal. The court 
below refers to two such rulings, the latest 
being that in Har Prasad Tewari v. Slieo 
Gobind Tiwari (1). That ruling entirely 
covers the present case. The court refused 
to recognise the transaction in any way, even 
by allowing a suit for the mortgage money 
on the basis of a personal covenant contained 
in the mortgage. The same principle has 
been laid down with reference to another 
class of suit in Vi lay at Husain v. Misran 
(2). “ Once it is established that the parties 
are pari delicto the courts will not assist an 
illegal transaction in any respect, that is, 
the person who asks • the c ,urt to do some¬ 
thing will fail", 

The applicant relies on the case of Jar- 
bandhen v. Badri Narain (3) but that case 
proceeds on special facts and is clearly 
distinguishable. 

The application for revision fails and it is 
accordingly dismissed with costs. 

Applica lion dismissed. 
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Daniels, J. 


Daya Rain .Plaintiff—Applicant. 

v. 

Thakuri .Defendant—Opposite 

Party. 


Civ. Rev. No. 30 of 1924 decided on 31st March, 
1924 from an order of the Judge of the Court of 
Small Causes at Allahabad dated the 20th Novem¬ 
ber, 1923. 

(a) Contract Act , 6*. 23— Public Policy . 

Mortgage of occupancy holding will not be 

recognized even collaterally under T. P. Act S. 6S 
if it is illegal. 1922 All. 134 Foil. [P. 6(38. Col. 2.] 

( b ) Fraud—Party to fraud . 

Once it is established that the parties arc 
pari delicto the courts will not assist an illegal 
transaction in any respect, that is, the person who 
asks the court to do something will fail. 1923 
All. 504 Foil.; 1924 All. 80 Dist. [P. 668, Col. 2.] 


(1) 1922 All. 134 = 44 All. 486 = 67 I. C. 793= 

20 A. L. J. 318. 

(2) 1923 All. 504 = 45 All. 396 = 72 I. C. 92 = 
4 L. R. A. Civ. 418 = 21 A. L. J. 303. 

(3) 1924 All. 80 = 45 All. 621=4 L.R.A. Civ.581 = 

21 A. L. J. 480. 
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Daniels, J, 

Tota Ram .,.Petitioner. 

v. 

Panna Lai .Opposite Party. 

Civ. Rev. No. 43 of 1924 decided on 9th April, 
1924 from the order of the Munsiff of Haveli t 
Aligarh, dated the 26th January, 1924. 

Civil P. C., S. 151— No inherent power against 
express provisions of law. 

Section lol is not intended to override the 
express provisions of law. In other words where 
the law provides a period of limitation for a 
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particular class of applications the court cannot 
Ignore the provisions of the law of limitation by 
appealing to Section 151 of the Code. That section 
is intended for cases for which the strict letter of 
the law provides no remedy. 1924 All. 446 Foil. 

P. L. Banerji and S. N. Gupta for the 
Applicant 

The Opposite Parly was not represented. 

Judgment .•—This is an application for re¬ 
vision of an order passed by the court below 
restoring an application for cancellation of a 
sale. The application was originally dis¬ 
missed for default. The application to res¬ 
tore was not made within the time allowed 
by law. The court below has, however, 
allowed it in the exercise of its inherent 
powers under Section 151 of the Code. It is 
established by ample authority that Section 
151 is not intended to override the express 
provisions of law. In other words where the 
law provides a period of limitation for a 
particular class of application the court can¬ 
not ignore the provisions of the law of limita¬ 
tion by appealing to Section 151 of the Code. 
That section is intended for cases for which 
the strict letter of the law provides no 
remedy. This was the view taken by this 
Court in a very recent case, Joshi Shib Pra- 
hash v. Jhinguria (l). There are also deci¬ 
sions of the Patna (1 Pat. 277) Lahore (1 
Lah. 363) Bombay (42 Bom. 363 and 45 
Bom. 503 at p. 507) and Madras (47 Mad. 
171) High Qourts to the same effect. There 
are observations to the same effect in the 
judgment of their Lordships of the Privy 
Council in Sabitri Tliakurain v. Savik (2). 

I accordingly set aside the order of the 
court below. The application for cancella¬ 
tion will stand dismissed with costs in both 
courts. 


Order set aside. 


0) 1924 All. 446=46 All. 144. 

* 8 Cal.48l =48 I.A. 76=40M.L.J.30 

23 2 lL M ' = A - L> J * 281 = 60 1 e - 

M W «2(P?0.P S C W N S « = MC U. 30 
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Mears and Pigoott, JJ, 

Tk Municipal Board of Bareilly . 

Applicant. 

H ¥>AUBM....2 .Opposite Party. 


C.P.C., S. 20—IVords and Phrases—Residence 
of a trader means a place tchere he carries on 
business aud earns a living' and docs his daily work. 

In every case residence is a question of fact, 
and it must depend upon the particular circums¬ 
tances. The general practice is to accept as the 
person's residence the place where throughout the 
year you would ordinarily expect him to be found. 
The term residence is naturally a flexible one, but 
in the case of traders carrying on business it is 
manifestly their place where they earn a living 
and do their daily work nor does that place cease 
to be their residence merely because for purposes 
of rest or recreation or family tics, they occasion¬ 
ally return to the family home where they and 
their families have been brought up. [P.670 Col. 1.] 


The parties were not represented. 


Judgment: —This is a reference under 
S- 162 (1) of the Municipalities Aet from the 
District Magistrate of Bareilly, who seeks 
guidance as to the principle upon which cer¬ 
tain named gentlemen should be taxed in the 
notified area of Aonla. In that area there is 
the following rule governing it: “A tax on 
all persons residing or carrying on any trade, 
calling or vocation, or owning property with¬ 
in the notified area of Aonla will be levied 


according to their circumstances and property, 
provided that in case of non-residents the tax 
will be levied with regard only to the value 
of their property and trade within the notifi¬ 
ed area.” The question upon which decision 
is sought has arisen in this way. There are 
certain gentlemen whose native town is 
Aonla. They have gone out into the world, 
principally Calcutta, where they have estab¬ 
lished business and where they have establish¬ 
ed house-holds; but they return to their 
native district and to their ancestral family 
houses either for rest or on occasions of 
family ceremonies, and it may be taken gene¬ 
rally that two months is the outside period 
during which any one of these would be 
expected to be found in the town of Aonla 
The taxation as will be seen from the rule 
falls under two heads ; that is to say, there 
is a tax upon all pemons who reside or carry 
on any trade or calling or vocation or owning 
property within the notified area ; and that 
tax is levied upon these resident persons or 
those persons carrying on trade according to 
their circumstances and their property, dut 
with regard to the class of cases of people 

"° n ' res,de " ts ^ey pay a tax which 
is calculated upon the value of their property 

and trade within the notified area. If fhese 
gentlemen are held to be persons residing 
within the area they will be subject to very 
much greater tax than if they are held to be 
non-residents. They do not object to h^ . 
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tion as non-residents upon the value of their 
property within the notified area. In passing 
one may remark that there is no evidence 
that they carry on any trade within the noti¬ 
fied area. We are of opinion tnat on the facts 
as laid before us with regard to (I) Hafiz Ala 
Baksh, (2)Tanbir Ahmad and Khairunnissa, 

(3) Zainuddin, (4) Muhammad Ibrahim, (5) 
Abdul Shakur, (6) Abdul Qayum, and (7) 
Ahmad Murtaza and Muhommad Murtaza, 
with regard to all of these, the facts as stat¬ 
ed do n ;t bring them within the description 
of persons residing within the notified area 
of Aonla. In every case residence is a ques¬ 
tion of fact, and it must depend upon the par¬ 
ticular circumstances. The general practice 
Hs to accept as the person's residence the 
Iplace where throughout the year you would 
ordinarily expect him to be found. The term 
residence is naturally a flexible one, but in 
the case of gentlemen such as these who are 
traders carrying on business either at Cal¬ 
cutta or elsewhere, their place of residence 
is manifestly their place where they earn a 
living and do their daily work nor does that 
place cease to be their residence because for 
purposes of rest or recreation or family ties, 
they occasionally return to the family home 
where they and their families have been 
brought up. We are, therefore, of opini in 
that these gentlemen shiuld not be taxed as 
residents but merely in respect of property 
owned by them within the notified area. 
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Daniels and Bovs, JJ. 

Behari and others .Appellants. 

v. 

King-Emperor .Respondent. 

Criminal appeal No. 70 of 1924 decided on 15th 
May, 1924 from an order of the Sessions Judge of 
Bareilly dated the 20th December, 1923. 

Penal Code , S. 149 —Section covers two classes of 

cas(i _ One is cut done Jor the common object and the 

other is act known by accused as likely to be caused 
in prosecuting their common object. 

Per Daniels, J .—Section 149 covers two classes 
of acts. The two parts of the section arc quite 
distinct though the same act may and frequently 
does fall under both. The first class of acts arc 
those committed in prosecution of the common 
object of the assembly- The act may be that of 
one individual accused, but if it is committed in 
furtherance of the end which they all have in 
view, all the accused are liable for it. The second 
dass’of acts arc those which the accused knew to 
be likely to be committed in connection with the 
carrying out of their common purpose. [P. 671 
Col. 2.] 


Emperor. 1924 Allahabad 

Per Boys, y .—Ordinarily if accused persons go 
armed with spears in superior force intending to 
carry out by force a purpose (in this case captur¬ 
ing a woman) which they know others will 
resist, each of the accused must be taken to have 
known at least, that a death caused by one of his 
party was likely to be caused. [P. 672 Col. 2.] 

A. P. Pandeya for the Appellants. 

The Assistant Government Advocate for 
the Crown. 

Daniels, J .:—In this case eight accused, 
Bihari, Noni, Hulli, Birbal, Narain, Ganga, 
Ghasi and Umedi have been convicted by the 
learned Sessions Judge of Bareilly. The 
first five have appealed. The case of the 
remaining three has been taken up in revi¬ 
sion. Nani has been convicted under Sec¬ 
tion 302 of the Indian Penal Code and 
sentenced to transportation for life. The 
learned Judge refrained from passing sentence 
of death because of the accused’s youth, 
because he found there was no direct 
intention to kill and because the wound was 
inflicted in the course of a scuffle and without 
premeditation. All the accused other than 
Noni have been convicted under Sections 147 
and 324 read with 149, and 342 read with 149 
of the Indian Penal Code, and sentenced to 
terms of imprisonment varying from three 
years to one year, the sentences to be concur¬ 
rent with those passed under Section 342 and 
section 147. Notice has been issued to these 
accused to show cause why they should not 
He convicted under Section 302 read with 
Section 149 and why their sentences should 
not be enhanced. It was intended that the 
notices should be issued to the seven accused 
other than Noni but owing to a clerical 
omission in the order passed notice has been 
issued to Noni as well Counsel has appeared 
to argue the case on their behalf. 

The facts are clearly stated in the full and 
careful judgment of the learned Sessions 
Judge. The accused formed an unlawful as¬ 
sembly whose common object was to carry off 
by force Mt. Bibbo Alt. Bibbo was the widow 
of a brother of the first accused Bihari. She 
had, as the learned Judge says •* formed a 
friendship either legitimate or illegitimate 
with Jhamman Murao and Daya Ram Brah¬ 
man.” Bihari claimed to have married her 
after her husband’s death and on 23rd May, 
1922, filed a complaint under Section 498 of 
Indian Penal Code against Daya Ram and 
Jhamman. These proceedings were pending 
at the time of the present occurrence. The 
complaint was ultimately dismissed on the 
ground that Bihari’s marriage to Mt. Bibbo 
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was not proved. On 12th June the complaint 
was before the court and on 13th June a 
warrant was issued for the arrest of Mst. 
Bibbo. On the 16th June Bihari and the 
remaining accused went in a body at night to 
the house of Jhamman in order forcibly to 
• carry away Mt Bibbo. Two of the party 
carried spears and the remainder were armed 
with lathis. About midnight they broke 
into the house and found Daya Ram, Jham¬ 
man, Mt. Bibbo and Jhimman’s mother 
sleeping in the courtyard. They attacked 
the inmates of the h^use with lathis and 
Noni struck Mt. Bibbo in the abdomen with 
a spear. The spear penetrated the liver and 
intestines and Mt. Bibbo died as the result 
of the injury. Jhamman a.id Daya Ram 
received minor injuries. The accused s party 
t >ok Mt. Bibbo, wounded as she was, to the 
thana on a cart and tied up Daya Ram and 
took him there also. Bihari proceeded to 
make a report in which he said that they 
were on their way to the house to recover 
the woman who was about to be carried off 
when on the way they met Jhamman and 
Daya Ram in the act of removing the woman 
and Jhamman Murao turn’d on them and 
attacked them with lathis. The Sub-Inspec¬ 
tor finding that Mt. Bibbo had a wound 
in the abdomen from which her entrails were 
protruding took Bihari into custody, recorded 
Mt. Bibbo’s statement as a first report, 
and sent her and Daya Ram to the dispen¬ 
sary for treatment. 

That the facts as found by the learned 
Sessions Judge do not admit of any doubt 
and 'the learned Counsel who represented the 
accused conceded that so far as the appeal 
was concerned there was very little which he 
could urge. The learned Judge has dealt 
with the case of each accused separately and 
has shown that the evidence against all the 
appellants is overwhelming. We have no 
hesitation in dismissing the appeals of all the 
accused. 

The real question in the case is whether 
the learned Judge was right in convicting the 
accused other than Noni only on a minor 
charge and inflicting upon them comparatively 
light sentence. The view which the learned 
Judge has taken is this. He finds that the 
common object of the accused was to get 
possession of Mt. Bibbo, using force if 
necessary. He finds that even if they 
considered that they had a right to arrest her 
not possibly think that they had 
»Jo eqter another person’s house at 


dead of night for this purpose armed with 
lathis and spears and to use these weapons 
to overpower any resistance they might meet 
with. He also finds that as two of the 
accused carried spears they must all have 
known that it was likely that these spears 
might have to be used to effect their purpose. 
He considers, however, that as the comm on 
object was to carry off Mt. Bibbo alive it 
is improbable that any of the accused knew 
it to be likely that either Mt. Bibbo or 
Jhamman or Daya Ram would be killed in 
the course of the proceedings. He therefore 
considers that he is justified in applying Sec¬ 
tion 149 to charges under Sections 324 and 
342 but not to the charge under Section 302. 

The law applicable does not admit of any 
doubt, but as it is sometimes misunderstood 
it may be well to state it. Section 149 
covers two classes of acts. The two parts 
of the section are quite distinct though the 
same act may, and frequently does fall undei 
both. The first class of acts are those 
committed in prosecution of the common 
object of the assembly. The act may be 
that of one individual accused, but if it is 
committed in furtherance of the end which 
they all have in view, all the accused are 
liable for it. The second class of acts 
are those which the accused knew to be 
likely to be committed in connection with the 
carrying out of their common purpose. In 
the present case the common object was to 
carry off Musammat Bibbo alive, and her 
death cannot be said to have been caused in 
prosecution of the common object It may 
indeed be that the party were determined to 
get her and were prepared to commit murder 
rather than be baulked of their object, but 
it is not safe to assume that they meant to 
go so far. 

It does seem to me, however, that when 
they went armed with spears they must 
have known that if they encountered opposi¬ 
tion some one was likely to be killed. The 
spears weie meant to be used if occasion 
arose and a spear is one of the most 
deadly weapons there is. My learned 
brother is not prepared to draw this inference 
and would prefer to convict under Section 
326. I am content to adopt this course 
for two reasons. First the difference be¬ 
tween us is not one of general principle but 
merely of what inference can be drawn, on 
the somewhat peculiar facts of this particular 
case. Secondly, an adequate sentence can 
be passed under Section 326, The learned 
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Judge appears to have overlooked that 
section. It is unquestionable that the 
accused must hive at least contemplated 
grievous hurt as a probable result of their 
attempt to carry off the deceased. 
Concurring with my learned brother I would 
therefore alter the conviction of all the 
accused other than N)ni to one under 
Section 326 read with Section 149 of the 
Indian Penal Code and sentence them to 
seven years' rigorous imprisonment under 
that Seciion, the sentences to run con¬ 
currently with those passed under Sections 
147 and 324. 

Boys, y .:—Eight men have been convicted, 
one of them Noni, under Section 302 read 
with Section 149 and the others under 
Section 147, 324 read with Section 149, and 
342 read with Secti ,n 149 of the Indian 
Penal Code. Noni has been sentenced to 
transportation for life and the others to 
varying terms of imprisonment from three 
years to one year. 

The circumstances are briefly that Behari 
and others of his relations believed that 
Musammat Bibbo, a widow of Behan’s 
brother, was living with two persons Daya 
Ram and Jhamman. Behari alleged that he 
himself had married Musammat Bibbo after 
his brother’s death. Prior to the incident 
in this case, Behari had instituted proceedings 
under Section 498 of the Indian Penal Code, 
in the course of which a warrant was issued 
but not executed for the arrest of Musammat 
Bibbo. The Section 498 of the Indian Penal 
Code, proceedings were eventually dismissed. 
Subsequently, as is found and as is hardly 
disputed, and we accept the account, Behari 
went with the other accused to the house of 
Jhamman and Daya Ram where he had 
heard that Musammat Bibbo actually was at 
the moment. They went armed with two 
spears and lathis. The spears were in the 
hands of Noni and Narain. The party of the 
accused entered the house of Daya Ram and 
Jhamman, and inflicted certain injuries on 
Daya Ram, Jhamman and the woman 
Musammat Bibbo. Jhamman escaped but 
the accused captured Daya Ram and the 
woman and took them off to the thana, 
taking them en route to the Chaukidar 
and the Alukhia. Daya Ram they took 
along with his hands tied. In the course 
of effecting this capture, they inflicted 
some slight injuries on Jhamman, some slight 
injuries and a fleshwound on the head of 
Daya Ram, the latter would said to have 
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been inflicted by Narain with a spear, and a 
very bad spear wound in the stomach of 
Musammat Bibbo inflicted by Noni and some 
slight injuries. From this wound in the 
stomach Musammat Bibbo eventually died. 

The only question that has been argued 
before us is as to whether in pursuance of 
the notice for enhancement that was issued 
by this Court the convictions of the seven 
appellants other than Noni should be altered 
to convictions under Section 302 read with 
Section 149 of the Indian Penal Code, and 
sentences passed accordingly. 

The whole question really turns on whether 
the words in Section 149 “ In pursuance of 
the common object or knowing it to be 
likely ” are applicable to this case or not, in 
connecti <n with the offence described by 
Section 302 of the Indian Penal Code. There 
can be no question but that ordinarily if 
accused persons go armed with spears in 
superior force intending to carry out by force 
a purpose which they know others will resist, 
each of the accused must be taken to have 
known at least, that a death caused by one of 
his party was likely to be caused. 

This case is not so simple. 

To my mind the circumstances justify two 
very different inferences, the difference being 
dependent on whether we are regarding the 
fatal wound inflicted on the woman Mt. 
Bibbo or the spear wound inflicted on the 
man Daya Ram. To take the case of the 
woman first. 

Any individual of such a party (a) may 
share a positive common purpose to kill, or 
(b) may be reckless whether there is killing 
or not without actually intending it, or (c) 
may reasonably understand that the definite 
intention is not to cause death. In the first 
two cases Section 302, read with 
Section 149, is applicable ; in the third case 
if and when established, it is not. 

In my opinion this is one of the rare cases 
in which the third proposition can fairly be 
said to be established. 

It is admitted by the Crown that the first 
proposition does not apply here, but it is 
urged that the second proposition is applica¬ 
ble, that it may fairly be presumed that all 
the accused knew at least that the woman’s 
death was likely to be caused. To state the 
case for the Crown at its strongest, the 
accused hnew that an act such as Noni’s wits 
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likely to be committed for they knew that 
several members of their party were animat¬ 
ed by very bitter feelings against Daya Ram, 
Jhamman and the woman; they knew that 
two of their party were going armed with 
spears and they knew that they were going in 
superior force. 

On the other hand, from the other cir¬ 
cumstances in the case already set forth it 
is a very fair and a just inference that when 
the conspirators started out their sole definite 
intention was to arrest the woman and take 
her to the police and nothing was further 
from the contemplation of any of them than 
that the woman might be killed. How then 
can it be said that the inference is justifiable 
in these circumstances th^t each of the party 
had the knowledge of Iikelih o od that must be 
established before Section 149 can be in¬ 
voked. It must be remembered that we 
are concerned at present only with the death of 
the woman. Had Daya Ram or Jhamman 
been killed different considerations might 
have arisen on the facts, but that we are not 
considering. So far then as regards the 
death of the woman 1 hold Section 302 read 
with Section 149 inapplicable in the circum¬ 
stances of this case. 


The case bears a totally different aspect in 
regard to the spear wound inflicted on Daya 
Ram. It is true that Daya Ram was taken 
to the Police Station when he was captured 
but there was no warrant out against him 
and a just inference can be drawn that the 
spears were intended to be used and known 
to be likely to be used against the man who 
might resist them. Section 149 is therefore 
applicable. 


TocoiKlude, I hold that the circumstances 
established in this case do not justify an 
inference that the accused knew it to be like¬ 
ly that the spears would be used against the 
woman but to justify the inference that they 
knew it to be likely that the spears would 
be used against the men. 

I agree with my learned brother that the 
difference of opinion between us is rather one 
of inference from the facts than of principle. 


aid JO? 1 the accused guilty by the 
a 149 reference to the use ol 

to Ldp 01 ! ^ man Da y a Riud 1 am unablt 
Jud^HiH 04 Why the learned Session: 

JSf not a PPly Section 326. I concu, 
SS 1 *" 1 b "*h=r in altering the eon 
oie £L. accuaed other than Noni from 
one under Section 824 read with Section 14$ 

1924 A/85 


to one under Section 326 read with Section 
149, and in view of the very grave nature of 
the action of the accused (altogether apart 
from the death of .Musammat Bibbo) and the 
fact that it is probably only owing to Daya 
Ram and Jhamman not putting up a stouter 
resistance that one or both were not killed, I 
concur with my learned brother in passing a 
sentence of seven years rigorous imprison¬ 
ment, to run concurrently with the sentences 
under Section 147 and 342 read with Section 
149. 

By the Court :—The order of the Court is 
that the convictions of Behari, Hulli, Birbal, 
Narain, Gangi, Ghasi and Umodi under Sec¬ 
tion 324 read with Section 149 be altered to 
convictions under Section 326 read with 
Section 149 and they are sentenced to seven 
years rigorous imprisonment each, the sen¬ 
tences to run concurrently with the sentences 
under Section 147 and Section 342 read with 
Section 149. For the rest, the appeals are 
dismissed. 

Appeals dismissed. 


* 1924 ALLAHABAD 673. 


Dalal, J. 
Mushtaq Husain . 


Applicant. 


King-Emperor .Opposite Party. 

Criminal Rev. No. 78 of 1924 decided on 28th 
March, 1924 against the order of the Sessions 
Judge of Bareilly dated the 5th of November, 
1923. 

Criminal P. C., S. 256— ‘Refusal examine any 
defence witnesses once precludes further exercise of 
the right at a later stage. 

Where the cross-examination took place under 
directions of the Sessions Judge and the accused 
had previously declared that he had no witnesses 
for the defence. Held the accused had no right 
to produce his defence. [P. 674 Col I.] 

Z. Mehdi for the Applicant. 

The Assistant Government Advocate for 
the Crown. 

Judgment i —I see no reason to interfere 
by way of revision. The applicant has been 
convicted of an offence under Section 457 
L P. C by the trial court. On appeal to the 
Sessions Judge he directed the trial court to 
give the applicant an opportunity of cross- 
examining the prosecution witnesses. At 
that time he gave very satisfactory reasons 
why the applicant should not be permitted to 
produce evidence for his defence. When 
questioned by the trial court previous to the 
appeal to the Sessions Judge the applicant 
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specifically stated that he had no witnesses 
for the defence. In the circumstances the 
Sessions Judge was correct in thinking 
that if witnesses for the defence were 
produced they would be tutored witnesses. 
My attention was drawn to the last sentence 
of Section 256 of the Code of Criminal 
Procedure. It is laid down there that after 
cross-examination and re-examination of the 
prosecution witnesses, if any,the accused shall 
be called upon to enter upon his defence and 
P 1 ' >duce evidence. It must be remembered, 
however, that in this case the cross- 
examination took place under directions of 
the Sessions Judge and the applicant had 
previously declared that he had no witnesses 
tor the defence. Under the circumstances I 
cannot hold that after the cross-examination 
the accused had a right to produce his de¬ 
fence. Obviously a technical plea is taken in 
hopes of some result profitable to the appli- 
cant flowing from it. When the applicant 
declared that he had no evidence for the de¬ 
fence it cannot be believed that upon cross- 
examination of the prosecution witnesses 
some evidence may be forthcoming. 1 
dismiss this application. 

Application desmissed , 

* 1924 ALLAHABAD 674. 

Dalal, J. 

Debt Prasad .Applicant. 


y. M. Danerji for the Applicant. 

The Assistant Government Advocate for 
the Crown. 


Judgment :—The applicant Debi Prasad 
was complainant against certain persons 
whom he prosecuted for committing offences 
under Sections 352 and 504 of the Indian 
Penal Code which offences were within the 
cognizance of a Magistrate invested with any 
powers, even the lowest, those of a third 
class. The complaint was filed in the court 
of a Sub-Divisional Magistrate who transfer¬ 
red it to the Bench Magistrates of Gorakhpur 
under Section 192 of the Criminal Proce¬ 
dure Code. The trial started before three 
Magistrates of the Bench but subsequently 
from the next hearing only one Magistrate 
M. Hakim Barham heard the evidence of 
both parties and pronounced judgment acquit¬ 
ting the accused and directing the 
complainant Debi Prasad to pay compensa¬ 
tion under Section 250 of the Criminal 
Procedure Code. Under paragraph 3 of 
that Section Debi Prasad appealed to the 
District Magistrate to have the order for 
compensation set aside. In that appeal he 
described the order as having been made by 
M Hakim Barham, an H inorary Magistrate 
of the third class. The District Magistrate 
dismissed the appeal and a revision from 
that order was dismissed by the learned 
Sessions Judge. Debi Prasad has come 
here in revision. 


v. 

King-Emperor .Opposite Party. 

Criminal Rev. No. 99 of 1924 decided on 28th 
March, 1924 from an order of the First Additional 
Sessions Judge of Gorakhpur, dated the 5.h 
October, 1923. 

(a) Criminal P, C., S. 16— One Bench Magistrate 
being competent to try , absence of others during trial 
does not vitiate trial—Bench Magistrates. 

Where transfer of accuscJ was made under 
Section 192 to the Bench Magistrates one of 
whom alone being invested with powers of a 
Magistrate of third class was empowered to hear 
and try the case under orders issued by the 
District Magistrate consonant to the provisions of 
Section 16 of the Criminal Procedure Code, and 
where he had jurisdiction to try the case sitting 
alone and he heard all the evidence and he was 
the Magistrate who pronounced judgment. Held 
there was no irregularity nor one vitiating the 
trial. [P. 674 Col. 2.] 

(b) Criminal P. C., S. 439—Acquittal is not 
generally revised. 

When no prejudice is caused, High Court will 
be very reluctant to interfere with the acquittal of 
persons who have undergone a trial in a court of 
competent jurisdiction or with the order of such a 
competent court under Section 250. [P. 675 Col J.J 


It is argued that M. Hakim Barham had 
no jurisdiction to try the case. I however 
agree with the point of view placed before 
this Court by the learned Government Advo¬ 
cate. He said that transfer was made 
under Section 192 to the Bench Magistrates 
one of whom alone being invested with 
powers of a Magistrate of third class was 
empowered to hear and try the case under 
orders issued by the District Magistrate 
consonant to the provisions of Section 16 of 
the Criminal Procedure Code. According to 
him even if there was any irregularity in 
M. Hakim Barham hearing the case alone, 
that irregularity did not vitiate the proceed¬ 
ings under clause (e) of Section 529. The 
learned counsel for the applicant quoted a 
judgment of a learned Judge of this Court in 
Mathura v. King-Emperor (1). In that 
case the question was whether the applicant 
was prejudiced and in consequence whether 
the trial was illegal. In the present case no 

(1) (1918) 41 All. 116=16 A. L. J. 884- 
41. C- 344=19 0 ,U J, 1004. 
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question of prejudice can arise. Munshi 
Hakim Barham had jurisdiction to try the 
case sitting alone. He heard all the evidence 
and he was the Magistrate who pronounced 
judgment. This is not a case where the 
Magistrate pronouncing judgment had been 
absent from Court at some of the hearings 
and in consequence there was a likelihood of 
prejudice being created against the prisoner 
or the person called upon to pay compensa¬ 
tion. When no prejudice is caused this 
Court will be very reluctant to interfere with 
the acquittal of persons who have undergone 
a trial in a court of competent jurisdiction 
or with the order of such a competent court 
under Section 250. It must also be remem¬ 
bered that this order has been considered 
by the District Magistrate and upheld. I 
dismiss this application. 

Application dismissed. 

1924 ALLAHABAD 675(1). 

Ryves, J. 

King-Emperor, ....Petitioner. 

v. 

Ram Narain and another .Opposite Party. 

Criminal Reference No. 112 of 1924 decided on 
7th March, 1924. Cr. Ref. made by the Sessions 
Judge of Benaras. 

U. P. Excise Act, S. 60-A— Offcice of possessing 
excisable article except cocaine ss not summarily 
triable. 

Under the U. P. Excise Amendment Act (11 of 
1923) Section 13 the punishment for an offence 
under Section 6 in respect of exciscable articles 
other than cocaine is imprisonment for one year. 
The offence is therefore not triable summarily. 
[P.675Col 2.] 1 

The parties were not represented. 

The following is the Referring Order made 
by the Sessions Judge of Benares Ram 
Narain and Sita Ram were sent up for trial 
under Section 60-A of the Excise Act for 
being in possession of country liquor without 
a license. 

The Magistrate tried the case summarily, 
and in a discussive, and in many ways extra¬ 
ordinary, judgment acquitted both accused. 

Against this order the District Magistrate 
has filed this application for revision. 

The grounds are (1) that the case was not 

triable summarily and (2) that this order is 
based on surmises and not on evidence. 

"re 1 P re P are d to go into the second 
I the . re * re reasons for supposing a 

ding of acquittal to be perverse the proper 
remedy is an appeal through the Local Gov¬ 
ernment and not an application for revision. 


It is, however, clear that on the first ground 
the application must be accepted. Under 
the U. P. Excise Amendment Act (II of 1923) 
Section 13, the punishment for an offence 
under Section 6 in respect of exciscable 
articles other than cocaine is imprisonment 
for one year. The offence is therefore not 
triable summarily. Under Section 530 (gj 
of the Criminal Procedure Code a summary 
trial conducted ultra vires is a nullity. 

I therefore submit the record under 
Section 438 of the Criminal Procedure Code 
to the Hon’ble High Court with a recommen¬ 
dation that the proceedings be quashed and 
a lawful trial ordered. 

The Magistrate was served with notice 
and has recorded his observations thereon. 

Upon the Reference being heard by the 
Hon’ble High Court the following judgment 
was delivered:— 

Judgment :—For the reasons given by the 
Sessions Judge, I accept this reference and 
set aside the summary trial and order that 
Ram Narain and Sita Ram be retried 
according to law. 

Order set aside. 


* 1924 ALLAHABAD 675 (2). 

Daniels, J. 

Dcbi Ram atul another .Applicants. 

v. 

King-Emperor. .Opposite Party. 

Cri. Ref. No. 115 of 1924 decided on 31st March, 
1924, made by the Additional Sessions Judge of 
Saharanpur dated the 16th February, 1924. 

Criminal P. C., S. 517— Order couUl be cancelled 
in appeal or revisio i—Order on acquittal can’t be 
set aside by District Magistrate. 

An order under Section 517 can be set aside by 
a court of appeal, conQrmation or revision. The 
District Magistrate is not a court of confirmation, 
reference or revision, the only court which could 
pass orders on a reference or revision being the 
High Court. 42 Bom. 664 Foil. [P. 676 Col I.J 

Nehal Chand for the Applicants. 

P. L. Banerji for the Opposite Party. 

Judgment :—This is a reference by the 
learned Additional Sessions Judge of Sah.iran- 
pur under the following circumstances:—Two 
persons Debi Ram and Bahrain were accused 
of the theft of a drum under Section 380 
I. P. C. The trying Magistrate acquicted 
them and ordered the drum to be restored 
to them. The complainants applied in revi¬ 
sion to the District Magistrate urging that 
the accused had been wrongly ncquitted and 
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that they should be convicted and punished. 
The learned District Magistrate declined to 
entertain the revision but holding tnat the 
order under Section 517 Cr. P. C. was 
appealable andlconsidering that the weight of 
evidence was in favour of the drum being the 
property of the complainants, he set aside the 
order of the trial court and directed the 
delivery of the drum to the complainants. 
The learned Additional Sessions Judge has 
referred the case to this Court holding that 
the District Magistrate had no jurisdiction. 
This is the second case in which this learned 
Judge has made a reference to this Court 
without giving the Magistrate an opportunity 
of submitting his explanation as required by 
the rules. It is, however, at this stage un¬ 
necessary to delay the case by sending it back. 
1 agree with the learned Additional Sessions 
Judge. An order under Section 517 can be 
set aside by a court of appeal, confirmation 
or revision. The District Magistrate was, 
however, in this case not a Court of appeal 
because no appeal lay against the order of 
acquittal. This view has been taken under 
similar circumstances by the Bombay High 
Court in the case of In re Kliema (1). It was 
held in that case that where the accused had 
been acquitted the Sessions Judge had no 
jurisdiction to set aside the order of the 
trying Magistrate restoring the cattle to the 
accused and to order their delivery to the 
complainant. The District Magistrate was 
tlso not a court of confirmation, reference 
>r revision, the only court which could pass 
orders on a reference or revision being the 
High Court 

I therefore set aside the order of the Court 
below and restore that of the Cantonment 
Magistrate. 

Order set aside 


J'idgment ; There was a bad dacoity 
committed in the Fatehpur District, in the 
course of which two men were killed and 
several other persons were seriously injured, 
and property including a quantity of utensils 
were carried away. The fact that the 
dacoity was attended with unusual violence 
is really not relevant in this case. Damri 
has been charged under Section 216-A of 
the Indian Penal Code with having harboured 
the dacoits. It has been found that the 
dacoits t 00 | { with them a pony belonging to 
Damri to the scene of the dacoity, and loaded 
it with some of the utensils which were looted. 
The object apparently with which this 
P°ny was taken was to help them in 
carrying away their booty. If this was 
done with the consent of Damri, he could 
certainly have been tried and convicted of 
abetment of the dacoity. He however has 
not been tried under that charge, but for 
having harboured the dacoits. Having 
regard to the definition of “ harbour ” given 
in Section 216-B, it seems to me that the 
case does n >t come within' the section. 
The pony was not lent to the dacoits, with 
any of the objects comprised in the definition 
of “ harbour It was lent to them merely 
to facilitate them in removing the loot. 
The conviction therefore cannot stand. 
Damri has already been convicted in Appeal 
No. 151 for being in possession of an utensil 
stolen in this dacoity, and has been sentenced 
to five years’ rigorous imprisonment in that 
case. Under these circumstances 1 merely 
allow this appeal, and direct that so far as 
the charge under Section 216-A is concerned 
he be released, but he has still to serve the 
term which he is undergoing on a charge 
under Section 412 of the Indian Penal Code. 

Appeal allowed. 


(1) 42 Bom. 664. 
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Ryves, J. 

Damri .Appellant. 

v. 

King-Emperor .Respondent. 

Criminal Appeal No. 15z of 1924 decided on 31st 
March, 1924, from the order of the Sessions Judge 
of Fatehpur dated the 28th January, 1924. 

Penal Code, S. 216-B— Scope. 

Where a pony was lent to the dacoits merely to 
facilitate them in removing the loot. Held the 
offence under S. 216-B was not committed. 
[P. 676 Col 2.] 

Appeal from jail. 

The Government Pleader for the Crown. 


* 1924 ALLAHABAD 676 (2). 

Boys, J. 

Behari Singh and another .Applicants. 

v. 

King-Emperor .,...Opposite Party. 

Cr. Ref. No. 157 of 1924 decided on 22nd April, 
1924 by the Sessions Judge of Meerut dated the 
6th March. 1924. 

Civil P . C., S. 1 35—Protection extends only for 
going and returning directly—A few yards out of 
the way is inmaterial deviation. 

The protection given by Section 135 cannot be 
claimed by a witness who is claiming privilege to 
return by any route he pleases. His return must 
be straight from the court to the place whence be 
came in obedience to the summons. It cannot 







1924 Allahabad Sankat Narayan Pandb v. Ram Bharos. 677 


possibly be open to a witness claiming privilege to 
dictate as to how far out of the straight route he 
may or may not go. This, of course, does not 
mean that if a witness goes to his destination by 
a road a few yards out of the way he therefore 
necessarily loses his protection. [P. 677, Cols. 1 
& 2 .] 

S. N. Gupta for the Applicants. 

N. P. Asthana for the Opposite Party. 

Judgment :—This is a reference by the 
Sessions Judge of Meerut recommending that 
the convictions and sentences passed on four 
men under Sections 166 and 342 of the 
Indian Penal Code should be set aside on 
the ground that the arrest in respect of which 
they have been convicted was not an illegal 
arrest but was justifiable in law. 

It appears that the complainant Gopi Nath 
had come from Allahabad to the court of the 
Subordinate Judge of Meerut in order to 
give evidence in some proceedings before the 
Subordinate Judge under Section 195 of the 
Criminal Procedure Code. At the time 
when he went to the court of the Subordinate 
Judge to give evidence, he went, as found by 
the Judge, to all intents and purposes, as a wit¬ 
ness summoned, though, in fact, no summons 
had been served on him. At this time there 
was a warrant out against him for his arrest 
in certain execution proceedings. On his 
arrival at the court of the Subordinate Judge 
he asked for protection from arrest until 
he should he able to return to Allahabad. 
He was informed that as a witness he could 
not be arrested and no special orders were 
necessary* As a matter of fact, before he 
reached the railway station at Meerut, he 
was arrested and that arrest has formed the 
subject of the proceedings resulting in the 
conviction and sentence which the Sessions 
Judge has referred with a recommendation 
that they should be set aside. It is urged on 
behalf of the complainant that he was, in 
fact, returning to Allahabad when he was 
arrested, though he was visiting his son's 
house en route. It is suggested that at that 
time he was residing temporarily at any rate, 
at his son's house, but there is no evidence 
of any sort to that effect. The protection 
given by Section 135 of the Civil Procedure 
Code is expressed as protection “while 

eturningfrom such tribunal.’’ It is clear 
that it cannot be claimed by a witness, who 
is claiming privilege, to return by any route 
he pleases. It is clear that his return must 

e straight from the court to the place 
whence -he .came i Q obedience to the sum- 
pnons. He himself has in Ex. A described 
that place as Allafaaljad. Both courts find 


that, as a matter of fact, he was returning 
by a circuitous route which he had no doubt 
taken in order to see his son. It cannotl 
possibly be open to a witness claiming privi-1 
lege to dictate as to how far out of the| 
straight route he may or may not go. He him¬ 
self said that he wanted protection to go to 
Allahabad and it was by the direct route to 
Allahabad that he could have protection and 
by no other. This, of course, does not mean 
that if a witness goes to his destination by a 
road a few yards outiof the way he, therefore, 
necessarily loses his protection. But on the 
findings of fact uf the lower courts, the com¬ 
plainant in this case did more. 

Under these circumstances I accept the 
reference of the Sessions Judge and direct 
that the convictions and sentences be set 
aside. The fines, if paid, will be refunded. 

Sentences set aside. 


* 1924 ALLAHABAD 677. 

Mukerji, J. 

Sankat Narayan Pau li .Plff.—Appellant. 

v. 

Ram Bharos and others .Defdts.-Respdts. 

S. A No. 334 of 1924 decided on 24th March, 
1924, against the decree of the Second Additional 
District Judge of Gorakhpur, dated the 17th 
December, 1923. 

Limitation Act, Art. 12 6—The special article 
applies though general articles exist—Right is 
extinguished after 12 years. 

Art. 126 applies being a special article to a suit 
by son to set aside alienation by father. On the 
expiry of 12 years from the date on which the 
ahcec took possession of the property, the right 
of suit becomes extinguished. 64. I. C. 757 Foil. 

Haribans Sahai for the Appellant. 

Judgment :—The question before this 
Court is one of pure law. 

The suit out of which this appeal arose 
was brought by an after-born son to set aside 
his father's alienation. The alienation took 
place on the 22nd of April, 1901. At that 
date the plaintiff was not alive. He had, 
however, a brother living, who was a minor 
then. The suit was brought on the 23rd of 
August, 1922. 

The Court below dismissed the suit on 
the ground that as Article 126 of the 
Limitation Act applied to the suit, on the 
expiry of 12 years from the date on which 
the alienee took possession of the property, 
the right of suit became extinguished. This 
is the view which I myself took, though not 
m this Court Article 126 is specially 


t 
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applicable to a suit like this. The plaintiff 
is ‘ a Hindu governed by the law of Mitak- 
shara ’ and his suit is ‘ to set aside his 
father’s alienation of ancestral property.’ 
The period .within which such a suit must 
be brought is 12 years and the time from 
which the period begins to run is * the date 
on which an alienee takes possession of the 
property.’ In this case the date of aliena¬ 
tion and the date on which the alienee took 
possession are one and identical. It is not 
suggested anywhere that these two dates 
are different. A special rule of law being in 
existence, no other Article than Article 126 
can be applied. Section 6 of the Limitation 
Act has no application. Limitation began 
to run before the plaintiff’s birth, and his 
birth did not give a fresh start to limitation. 
The view taken by the Court below and 
taken by me was also taken by two Judges 
of the Oudh Court in the case of Chokhey 
Singh v. Hardeo Singli (1). 

Mr. Haribans Sahai has cited several 
cases before me including the cases of 
Tnlshi Ram v. Babu (2) and Lachmi Narnia 
Prasad v. Rishan Kishore Chatid (3). None 
of the cases cited before me related to 
Article 126 and has any application. 

The appeal fails and is dismissed under 
Order 41, Rule 11 C. P. C. 

Appeal dismissed. 

(1) (1921) 24 O. C. 330 = 64 I. C. 757. 

(2) (1911) 33 All. 654 = 10 I. C. 908 = 8 A.L.J. 733. 

(3) (1916) 38 All. 126 = 33 I. C. 913 = 14 A.L.J. 25. 


1924 ALLAHABAD 678 (1). 

Dai.al, J. 

Bidiya Misir and another. ... Plffs.-Appellants. 

v. 

Daryai Kmr and others .Defdts.-Respon¬ 

dents. 

S. A. No. 369 of 1924 decided on 8th April, 1924, 
against the decree of the Additional Subordinate 
Judge of Azamgarii dated the 18th December, 
1923. 

Agra Tenancy Act,S. 7 9 — Scope. 

The provisions apply to cases where there has 
been a constructive as well as an actual or 
physical ejectment of a tenant from his tenancy. 
[P. 678, Col. 2.) 

G. Agarwala for the Appellants. 

Judgment.:—- 1 agree with the view of law 
taken by the lower appellate court. One 
Achhaibar died and the zemindars put his 
daughter-in-law in possession as an occupancy 
tenant. The plaintiffs went to the Civil Court 
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to dispossess the daughter-in-law of Achhai¬ 
bar on the ground that they were entitled to 
succeed Achhaibar in the occupancy holding 
and not the daughter-in-law. The plaintiffs 
cannot be permitted to choose jurisdiction of 
court by the nature of their allegations. The 
court has to see the remedy which the 
plaintiffs really desire. 'As pointed out by a 
Bench of this Court in Badri Kasaundhan v. 
Sarji Miser (1) the provisions of Section 70 
of the Tenancy Act apply to cases where 
there has been a constructive as well 
as an actual or physical ejectment of a 
tenant from his tenancy. It is explained 
there that the principle seems to be that 
where a person, claiming to have succeeded 
to a tenancy by a right of inheritance, finds 
that on endeavouring to take possession of 
the same his right is denied and his posses¬ 
sion ousted by the zemindar, he has suffered 
an ejectment at the hands of the landlord 
within the meaning of Section 79, and his 
appropriate remedy is by a suit under the 
Tenancy Act. In the present case, the 
zemindars put Achhaibar’s daughter-in-law 
in possession, so there was constructive 
ouster of the plaintiffs from the occupancy 
holding by the zamindars. The remedy of 
the plaintiffs lay in going to the Revenue 
Court to obtain possession. The period of 
limitation of six months cannot be extended 
to one of twelve years by the plaintiffs seek¬ 
ing remedy in the Civil Court instead of the 
appropriate Court of Revenue. 

I dismiss the appeal under Order 41, 
Rule H. 


Appeal dismissed. 


(1) (1914)36 All. 55 = 22 1.0. 668 = 12 A.L.J. 29. 
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SULAIMAN AND KANHAIYA L.AL, JJ. 

| 

Chet Ram .PIff.—Appellant# 

v. 

SiUi Ram and others .Defdts.—Respon¬ 

dents. • 

L. P. A. No. 62 of 1923 decided on 8th May, 
1924, from the judgment of the Hon’ble Mr. Justice 
Ryvcs dated the 22nd December, 1922. 

Agra Tenancy Act , S. 79 — Tenant dispossessed by 
subsequent registered leasrholder—S. 79 does not 
apply — Jurisdiction—Suit for possession cognisable 
by Civil Court. 

Where the plaintiff claimed to hold land in suit 
under an oral agreement of tenancy whereas the 
defendants relied upon a registered lease of later 
date executed by the zemindars, and on the date 
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of suit the plaintiff admittedly was out of posses¬ 
sion and had in the previous month been forcibly 
dispossessed by the defendants and his crops were 
cut away by defts. and appropriated, Held that 
this was not a case of dispossession by the land¬ 
lord but of a dispossession by trespassers, that 
Section 79"of the Agra' Tenancy Act does not 
apply, that the plaintiff would be entitled to a 
decree for compensation for the crops forcibly 
cut away by the defendants and that a decree for 
possession and for injunction in his favour would 
hold good till such time as the plaintiff is ejected 
in due course of law. [P. 681 Cols. 1 & 2.] 

Held also that the suit was cognisable by a 
Civil Court. 2 \. L. J. 69 ; 7 I. C.«486; 13 A. L. J. 
295 Dist. [P. 681, Col. 1.] 

Gulzari Lnl for the Appellant. 

M. L. Ag.irwata for the Respondents. 

Judgment :—This is a plaintiff’s appeal 
under the Letters Patent from a decree of a 
learned Judge of this Court setting aside the 
decree of the lower appellate court and dis¬ 
missing the suit in tot-). 


The plaintiff’s allegations were that the 
plots in suit were the tenancies of one Ghisa, 
deceased. The plaintiff alleged to be an 
heir of Ghisa and as having been in joint cul¬ 
tivation with him over these plots. It was 
stated that on the 4th February, 1918, the 
lambardar had recognised the plaintiff as the 
tenant of these plots and had indeed attested 
this fact before the Kanungo, that the plain¬ 
tiff was in possession of these fields by cul¬ 
tivation in the year 1326 Fasli, that in Kharif 
1327 Fasli he actually sowed some crops but 
that in March 1920, the defendants wrong¬ 
fully dispossessed the plaintiff by cutting 
away the standing crops. It is necessary to 
enumerate the reliefs which were claimed by 
the plaintiff in his plaint. They are as 
follows:— 


(1) Rs. 100 as the value of the crops 

illegally cut by the defendants. 

(2) Ejectment of the defendants and a 

decree for possession in favour of 
the plaintiff, 

(3) A perpetual injunction restraining the 

defendants from ever interfering in 
future with the plaintiff’s possession 
of the plots in dispute. 


w J h f defendant, Sita Ram, pleaded tha 
2 ,• J" 8 d* P lots under a regist 
^t d f t - ed -i he J 3th February, 1919 

suit acaSatK^ 00 nghc t0 maintair 
suit against h, ra . i twas aIso , eaded 

tobS H u d n ° ^‘ction to e. 




The Court of first instance came to the 
conclusion that the suit should have been 
filed in the Revenue Court and ordered that 
the plaint be returned for presentation to the 
proper court. An appeal was preferred to 
the District Judge who came to the conclu¬ 
sion that the suit had been rightly instituted 
in the Civil Court. Instead of, however, re¬ 
manding the case for disposal on the merits 
he proceeded under Sections 196 and 197 of 
the Tenancy Act and ultimately passed a 
decree for Rs. 80as damages for possession 
of the plots and for an injunction against the 
defendants from interference in future with 
the plaintiff’s possession. 

The defendants preferred an appeal to this 
Court which has been allowed. We may 
note that before the learned Judge it was 
never urged that no appeal lay to him. The 
learned Judge’s attention was not drawn to 
this question and naturally there is no ad¬ 
judication on this point The point also is 
not quite a clear one. This being a Letters 
Patent Appeal we have refused the point to 
be raised for the first time under the Letters 
Patent. 

We must, therefore, assume that the learn¬ 
ed District Judge had passed a decree which 
was duly appealed against to this Court. 

The learned Judge of this Court after 
doubting whether the District Judge was 
right in holding that the suit was cognizable 
by the civil court has gone on to remark 
that he does " not however intend to decide 
this case on the point of jurisdiction " ».<?., he 
has assumed that the suit had been rightly 
instituted in the civil court and the learned 
District Judge was properly seized of the 
appeal and was fully justified in disposing of 
it on the merits. 

We may note here that in our opinion there 
ran be no doubt that the plaint as drafted and 
the claim as brought could only have been 
brought in the civil court. It is apparent 
that no perpetual injunction could ever have 
been granted by the revenne court. It is dear 
also that the claim was one for damages 
against a trespasser and for the recovery of 
possession against him and that the landlord 
was not made a party to these proceedings. 
1 he suit really was at the very best one be- 
tween the rival claimants and should have 
been disposed of by the civil court. The 
learned judge, however, has dismissed the 
suit on the following ground. The plaintiff 
claims to hold this land under an oral agree- 
ment of tenancy whereas the defendants 
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relied upon a registered lease executed by 
the zemindars. On the date when the suit 
was instituted, the plaintiff admittedly was 
out of possession and had in the previous 
month been forcibly dispossessed by the de¬ 
fendants. The learned Judge, therefore, 
thought that in a case of this kind the plain¬ 
tiff had failed to prove that he had a better 
title than the defend int, and that theref)re 
the plaintiff could not be given a decree for 
possession. The learned Judge further 
thought that it followed from that that plaintiff 
could not even get a decree for damages for 
the crops which he had sown and which had 
been wrongfully cut by the defendants. 

It is impossible for the civil court to deter¬ 
mine the exact nature of the tenancy, but it 
cannot be disputed that when the plaintiff 
was put in possession of the plots by the 
lambardar who collected rents from him he 
became at the very least a non occupancy 
tenant. A non-occupancy tenant is entitled to 
hold on and sow crops so long as he is not 
duly ejected. Up to March 1920, the plain¬ 
tiff was in occupation of the plots and had 
actually sown crops in the field No. 3404. 
The learned District Judge has found distinct¬ 
ly that the crops which had been cut by 
the defendants were the crops belonging to 
the plaintiff which he himself had sown. He 
has also found that even subsequent to the 
registered lease of the 13th February, 1919, 
granted in favour of the defendant No. 1, 
the lambardar had received rents from the 
plaintiff on account of the plots in question. 
It is, therefore, clear that in March 1920, the 
plaintiff certainly had a right to retain pos¬ 
session of the plots until he was duly ejected 
by the landlord. A revenue court could 
not have entertained a suit for ejectment 
with effect from March 1920. Such a suit 
could under Section 60 of the Agra Tenancy 
Act have been filed only between the 30th 
of June and the 1st of October following. 
The plaintiff, however, was forcibly disposses¬ 
sed by the defendants in the middle of the 
agricultural year at a time when the plaintiff’s 
crops were standing. Had the plaintiff’s 
dispossession been effected by the landlord 
himself the question as to whether the plain¬ 
tiff should be restored possession or not 
under the p.oviso to Section 79 would then 
have arisen. As matters stand, however, the 
landlord did not give possession to the de¬ 
fendants and the plaintiff was not dispossess¬ 
ed by the landlord but by the defendants. It 
is the defendants who cut away the crops and 
who apparently have appropriated these crops 


and it is against the defendants that the 
plaintiff seeks relief. It is, therefore, difficult 
to hold under the circumstances of this case 
that the dispossession complained of was 
a dispossession by the lambardar. 

Our attention has been drawn by the 
learned counsel for the defendants to three 
cases of this court and it has been contended 
that inasmuch as the defendants were 
claiming title under a registered lease 
granted by the zamindar the dispossession 
by them must be deemed to have been the 
dispossession by the landlord. The first case 
relied upon is that of Ram Lai v. Chunni Lai. 
(J). it will be noticed, however, that in that 
case although the heir of the original tenant 
had got her name recorded yet neither she nor 
her subtenants who claimed under her had 
ever been in actual possession of the 
holding. 

In the same way in the case of Sokhai v. 
Ram Prasad (2) it was the landlord who had 
let out the land in the occupation of a tenant 
to a third party. The learned Judge understood 
the fiinding of the lower appellate court to 
be that if the plaintiff was ever in possession 
he was dispossessed by the land-holder who 
thereafter let the land to the defendant. 

Similarly in the case of lialbliaddar Chaube 
v. Somaraii Rai (3) a learned Judge of this 
Court had distinctly held that in that case the 
dispossession of the plaintiff was a dispossession 
by the zamindar which was manifest from the 
fact that in the plaint it was stated that the 
zamindar brought suits for rent against some 
tenants holding the plots in question and 
obtained decrees and that the plaintiff him¬ 
self regarded this as amounting to his 
dispossession. Furthermore in that case the 
relief claimed by the plaintiff was not only 
against the principal defendant but also 
against the zamindars who were impleaded. 

It will, therefore be apparent that in all the 
three cases the zamindar had been understood 
to have actually dispossessed the occupying 
tenant and then let the land to a third 
person. In the present case on the other 
hand the learned District Judge was of 
opinion that in spite of the registered lease 
granted to the defendant the lambardar 
acknowledged the plaintiff as the tenant, 
and in fact realised the rents from him. 


(1) 11905)27 All. 372 = 2 A.L.J. 69 = 1904 A.WJI. 
281 . 

(2) (1910) 7 I. C., 486. 

(3; (1915) 13 A. L. J. 295 = 21 1. C. 914, 



1934 Allahabad 


It is also clear that it was not till more than 
a year after that registered lease that the 
defendants purported to take possession of 
the field and that they tried to do this in the 
middle of the agricultural year at a time 
when the plaintiffs crops were standing. 
The defendants must be deemed to have 
therefore forcibly taken possession of the plots 
and the dispossession of the plaintiff cannot 
be deemed to be an ejectment by the z unin- 
dare. The zamindars are not made parties 
to the suit and the defendants are merely 
trespassers. Even the learned Judge of this 
Court at the end of his judgment remarked 
that the arguments before him proceeded 
on the basis that this was a purely civil suit 
properly instituted in the Civil Court. 
Under the circumstances the principle 
underlying the cases referred to cannot 
apply to this case. Treating the suit as a 

t uit against trespassers it is apparent that the 
uit was maintainable We may also note 
that the suit was instituted within six m onths 
of the plaintiffs dispossession and further¬ 
more the matter went up in appeal before 
the learned District Judge, who having all the 
materials on the record proceeded under Sec¬ 
tions 19S & 197 to dispose of the matter final- 1 
Iy. Under the circumstances the question as to 
which was the proper forum for the suit 
has lost its importance. The case must, there¬ 
fore, be disposed of on its actual merits. 

It has been contended on behalf of the 
plaintiff that he had no right to retain an 
absolute possession of these plots and that 
in view of the provisions of Section 50 of the 
Indian Registration Act the registered lease, 
though subsequent to the oral lease, must 
have priority. It is urged that at the time 
when the suit was brought the plaintiff 
was not in possession, and that inasmuch 
as the registered document has priority 
over all unregistered documents the plaintiff 
has not a better title, and therefore 
his claim for possession must be dismissed. 

We are unable to accede to this conten¬ 
tion. In the first place Section 50 of the 
Indian Registration Act (XVI of 1903) does 
not apply to leases exempted under the pro¬ 
viso to sub-section (1) of Section 17 of the 
. • A reference to the notification published 

“ “ e “* P ‘ G ^iU dated the 3rd December, 
1885, shows that agricultural leases have been 
ff empt f J d the operation of Section 17. 

It would foUow, therefore, that Section 50 
also would be inapplicable to such agricul¬ 
tural leases. The lease in favour of the 
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defendants is not a lease of proprietary 
interest but is a mere agricultural lease 
though it purports to be in perpetuity. 
Furthermore on the date when the defend¬ 
ants took possession of the field they knew 
that the plaintiff was in possession and that 
his crops were actually standing on the land. 
They, therefore, had clear notice of the 
plaintiff’s oral tenancy, if not of the fact th3t 
it had been attested befjre the kanungo. 
Under all these circumstances it is impossible 
to hold that the registered document super¬ 
seded the tenancy of the plaintiff. The 
plaintiff even if he was a mere non-occupancy 
tenant at any rate had a right to remain in 
possession till duly evicted. The mere fact 
that a registered document was executed in 
favour of the defendants did not ipso facto put 
an end to his tenancy or extinguish his right. 
We are, therefore, of opinion that on the date 
of dispossession i.e., March 1920, he had a 
right to remain in possession and the defend¬ 
ants had no right to take forcible possession 
of his lands. The plaintiff accordingly would 
be entitled to be restored to possession as 
against the defendants. The learned counsel 
for the defendants respondents has as a last 
resort contended that the plaintiff being at 
best a mere non-occupancy tenant had no right 
to be restored to possession in view of the 
provisions of Section 79 of the Agra Tenancy 
Act. When we have held that this is not a 
case of dispossession by the landlord but of 
a dispossession by trepassers, Section 79 of 
the Agra Tenancy Act does not apply. In any 
view of the matter the plaintiff would be 
entitled to a decree for compensation for thej 
crops forcibly cut away by the defendants. 

As regards the relief for injunction we are 
of opinion that this should not be granted in 
the absolute terms asked for. It is clear 
that the defendants hold a registered lease 
from the zamindar and he may have the 
right to get the plaintiff ejected in the ordi¬ 
nary way from the holding and to put the 
defendants in possession. A perpetual in¬ 
junction, therefore, is out of the question. 

We accordingly allow this appeal and 
setting aside the decree of the learned Judge 
of this Court, modify the decree of tne 
learned District Judge by directing that the 
decree for possession and for injunction will 
hold good till such time as the plaintiff is 
ejected in due course of law. The rest of| 
the decree of the District Judge will stand 
confirmed. The plaintiff will get his costs 
here aad hitherto from the defendants 
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including costs in this Court on the higher 
scale. 

• Appeal allowed. 
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Walsh and Ryves, JJ. 

Nazir Ahmad and others .Defendants- 

Appellants. 

v. 

Muhammad Sharif and others .Plaintiffs- 

Respondents. 

F. A. No. 69 of 1923 decided on 13th February 
1924, from theiordcr of District Judge, Azamgarh'. 

U. P. Land Revenue Act ( III of 1911) s. 233-K— 
Suit for possession of plot include in partition pro¬ 
ceedings does not lie in Civil Court. 

A Civil Court has no jurisdiction to entertain a 
suit by a recorded co-sharer against the recorded 
co-sharers for exclusive possession and damages 
in respect of a plot which was the subject of a 
partition case actually going on within the Court. 

Mukhtar Ahmed for the Appellants. 

Iqbal Ahmad for the Respondents. 

Walsh. J :—The plaintiffs and defendants 
in this suit are both co-sharers of mouxa 
Nandput. The plaintiffs applied for partition 
under the provisions of the Land Revenue 
Act (Act No. Ill of 1901, U. P.) Both 
the plaintiffs and the defendants were 
parties to those proceedings. Subsequently 
the plaintiffs brought this suit against the 
defendants alleging that they were in 
exclusive possession, and had been in exclu¬ 
sive possession for a long time, of certain 
plots of land in the village, the numbers of 
which are given in the plaint. They said 
that they had sown wheat and barley on 
these plots, and that the defendants had 
trespassed and wrongfully cut the crops. 
They asked for the decree for exclusive 
possession of the plots and for Rs. 165 
damages, the value of the crop misappropriat¬ 
ed by the defendants. All these plots 
were included in the lands of which partition 
was pending. The defendants in their first 
plea urged that the suit was barred by 
Section 233 (k) of the Land Revenue Act. 
The learned Munsiff upheld this plea and 
dismissed that suit in limene on the ground 
thit it was barred by that seed an. The 
plaintiffs appealed, and the lower appellate 
court allowed the appeal and remanded the 
suit for determination of the remaining 
issues. The defen lants come here in second 
appeal from that order of remand. It seems 
to us that the legislature has given the 
Revenue Courts exclusive jurisdiction over 
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the partition of a mahal among recorded 
co-sharers, and has therefore provided bv 
Section 233 (k) that no person shall institute 
any suit or other proceeding in the Civil 
Court with respect to partition or union of 
mahals except as provided in Sections 111 
and 112. The learned Judge of the court 
below has held that the claim for damages 
would undoubtedly lie in a Civil Court, and 
if the trial court was right, the plaintiffs 
were without a remedy. There is no doubt 
that if the plaintiffs had framed their suit 
so as to confine their claim merely tc 
damages, they might have succeeded. Bui 
they have chosen to join this claim to a 
claim to obtain exclusive possession of 
certain specified plots, which undoubtedl) 
are the subject of the partition. The learned 
Judge of the court below says that the 
plaintiffs do not raise any question of 
proprietary title, and therefore the jurisdic¬ 
tion of the Civil Court is not ousted. One 
of the matters which the Revenue Court has 
to consider is what particular plots should be 
given to a particular co-sharer on partition, 
-and it seems to us that where a suit is 
brought to force the hands, as it were, of 
the Revenue Court, or to embarrass it in 
coming to a decision on such a question, that 
such a suit is excluded from the cognizance 
of a Civil Court. We think that this matter 
is concluded by authority. Ganesh Tewari 
v. Salik Pande (1) which was approved of in 
Ram Stibhag Singh v. Dip Narain Singh (2). 

The result is that we allow this appeal, 
set aside the order of the court below and 
restore the decree of the first court The 
appellants are entitled to their costs in this 
Court. 

Appeal allowed. 

(1) (1914) 12 A. L. J. 949. 

(2) 19.2 All. 158. 
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SULAI.MAN, J. 

Chandar S.ihai .Plaintiff—Applicant 

v. 

Durga Prasad and another .Defendants— 

Opposite Parties. 

Civil R:v. No. 106 of 1923 decided on 28th 
February, 1924 from an order of the Additional 
District Judge of Aligarh dated the 28th March, 
1923. 

Civil P. C., 0. 9., R. 13 -No appeal lies against 
order dismissing application for restoration of a PPj^ ' 
cation to set asidefixp&rts decree—Civet, P>, C. S. HI. 
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An appeal lies from an order refusing to set 
aside an ex-parte decree, but under the Code of 
Civil Procedure no appeal is provided for from an 
order dismissing an application which is for 
restoration of an application for setting aside an 
tx-f-arU decree. Nor can a right of appeal be 
claimed by virtue of Section 141 of the Code of 
Civil Procedure, when Order 43 of the Code makes 
no provision for such an appeal. 

Panna Lai for the Applicant. 

The Opposite Parties were not represented. 

Judgment This civil revision arises 
under the following circumstances:— 

A civil suit was instituted by the plaintiff 
in the Court of the Munsiff at Kasganj. The 
summons was served personally on the 
defendant and the 8th of November, 1921, 
was fixed for the settlement of issues. On 
that date, however, the defendant did not 
appear. The court then passed an order 
that the case should be proceeded with 
ex-parte and fixed the 28th of November, 
for final hearing. On the 28th of November 
1921, the defendant again did not appear 
and the suit was decreed ex-parte. The 
defendant, however, did appear later on in 
the court and put in an application under 
Order 9 Rule 13 of the Code of Civil Procej 
dure for setting aside the exparte decree* 
He filed an affidavit in support of this appli¬ 
cation explaining why he was not able to 
appear on the former date and why he 
appeared late on that date. The court fixed 
the 14th of January, 1922, for the disposal of 
this application. On that date the defendant 
again did not appear and this application was 
dismissed for default After this on the 
21st of Januray, 1922, the defendant put in 
a Second application purporting to be an 
application under Order 9 Rule 13 in which a 
mention was made of the circumstances 
under which he was not present when his 
previous ^application was dismissed for 
default An affidavit was also filed showing 
that he was ill on the 14th of January 1922. 
The learned Munsiff held that this second 
application was a substantial application under 
Order 9 Rule 13 and was in fact a fresh appli¬ 
cation under that rule, but as it was filed 
more than 30 days after the ex-parte decree 
it could not be entertained. He accordingly 
dismissed the application under an order 
dated the 13th of July, 1922. 

The defendant went up on appeal from 
this last mentioned order to the Court of the 
District Judge. The learned District Judge 
has allowed the appeal and set aside the order 
dismissing the t application of the 21st of 


January, 1922, and not the ex-parte decree of 
the 28th of November, 1921, and has direct¬ 
ed the court of first instance “ to dispose 
of the application of the 21st of January, 
1922, on the merits treating it as one for 
restoration of the application of the 28th of 
November, 1921.” 

1 am of opinion that the order of the 
learned District Judge cannot be maintained. 

The application of the 2lst of January, 
1922, filed by the defendant may be treated 
either (1) as an application for restoration 
of the application of the 28th of November, 

1921, which had been filed for setting aside 
the ex-patle decree, or (2) as an application in 
itself one for setting aside the ex-parte decree 
of the 28th of Novermber, 1921. 

If the application of the 21st January, 

1922, was for restoration of the application 
of the 28th November, 1921, and not an 
application for setting aside the ex-parte 
decree, then even though the court of first 
instance had jurisdiction to entertain this 
sort of application, if it did not feel inclined 
to grant the application, no appeal from its 
order dismissing the second application lay 
to the lower appellate court. An appeal lies 
from an order refusing to set aside an 
ex-parte decree, but under the Code of Civil 
Procedure no appeal is provided for from 
an order dismissing an application which is 
for restoration of an application for setting 
aside an ex-parte decree. Nor can a 
right of appeal be claimed by virtue of Sec¬ 
tion 141 of the Code of Civil Proceedure, 
when Order 43 of the Code makes no pro¬ 
vision for such an appeal. In this view of thi 
matter, therefore, the lower appellate court 
had no jurisdiction to hear the appeal at all. 

On the other band if the application of the 
21st of January, 1922, was an application for 
setting aside an ex-parte decree of the 28th 
of November, 1921, and the court of first 
instance dismissed it, an appeal would lie to 
the lower appellate court, though it is mani* 
fest that that application itself was barred 
by time and was incompetent on account of 
the dismissal of the previous application. 
Nevertheless, if the learned District Judge, 
in spite of the application dated the 21st of 
January, 1922, having been barred by time or 
being barred by the dismissal of the previous 
application, had allowed the appeal and set 
aside the ex-parte decree itself, it might have 
been difficult for this Court to interfere in 
revision on the ground of an error of law 
committed by the lower . ppelln^e court, 
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The learned District Judge, however, has 
not set aside the ex-parte decree at all but 
has entertained the appeal as having been 
preferred from the order dismissing the 
application of the 21st of January, 1922, treat¬ 
ing it as an application for restoration of the 
previous application of the 28th of November, 
1921. He has simply set aside the order of 
the 13th of July, 1922, and sent the case 
back to the court of first instance with a 
direction to dispose of the application of the 
21st of January, 1922, treating it not as an 
application for setting aside the ex -parte 
decree but simply as an application for res¬ 
toration of the application of the 28th of 
November, 1921. This order is obviously 
wholly irregular. 1 have already said that 
no appeal is provided for from an order dis¬ 
missing an application for the restoration of 
an application for setting aside an ex-parte 
decree. The learned Judge, therefore, could 
not simply have set aside the order of the 
13th of July, 1922, and asked the court of 
first instance to again proceed with the 
application-of the 21st of January, 1922. If he 
really wanted to entertain the appeal from an 
order refusing to set aside an ex-parte decree 
he might himself have gone into the question 
and decided whether the ex-parte decree 
should or should not be set aside, and this he 
has not done. He has even not decided 
whether the application of the 21st of 
January 1922, should or should not be grant¬ 
ed. He has left this latter question still open. 
The learned Judge has himself taken the 
view that the second application should in 
justice be taken to be an application for res¬ 
toration of the previous application. He 
should then not have entertained an appeal 
from its dismissal. 

The defendant in this case has entirely 
misconceived his remedy. If his second 
application was an application for restoration 
of the previous application for setting aside 
the ex-parte decree and an adverse order was 
passed against him, he might have come up 
straight to the High Court in revision if he 
could bring his case within Section 115 of 
the Code of Civil Proceedure, but in no case 
could he have gone to the lower appellate 
court in appeal. 

1 accordingly allow this application, set 
aside the order of tne lower appellate court 
and restore the order of the court of first 
instance with costs in all courts, leaving it 
open to the defendant to have recourse to 
whatever other remedy he may be advised 


to take, if he considers himself aggrieved by 
the first court’s order. 1 

Application allowed. 

* 1924 ALLAHABAD 684. 

Walsh and Ryves JJ. 

B - Ram Nath .Petitioner. 

V. 

King-Emperor .Opposite Party. 

Civ. Rev. No. 108 of 1923 decided on 19th March, 
1924 from an order of the Commissioner of Agra 
Division dated the 6th July, 1923. 

(a) t/. P. Municipalities Act-Clause 23 Subsection 
3—High Court can't revise order under S. 467 by 
election commissioner. 

An election commissioner independently of any 
special legislation about an election petition, is 
not amenable to the jurisdiction of High Court. 
Prohibition against an appeal or revision indi¬ 
cates that it was the intention of Section 23 to 
confine the High Court's power merely to advising 
and answering questions of law referred specially 
to it. All matters which arise in the course of an 
election petition which the commissioner has 
disposed of one way or another, are matters which 
are within his jurisdiction. [P, 686. Col. 1.] 

(b) Interpretation of statutes—Article, the meaning 
of. 

The definite article “ the ” is frequently used in 
legislation in the same sense as the Greek “ tis 
[P. 686 Col. 2.) 

K. N. Katju, N. P. Astham and S. C. Das 
for the Petitioner. 

L. M. Banerji for the Opposite Party. 

Walsh y .:—This is an application in revi¬ 
sion under circumstances which we trust are 
exceptional, and which the order made in the 
present case by the learned Commissioner 
will render less frequent in future. In the 
course of an election petition there are in fact 
three cases but it is only necessary to men¬ 
tion one, because the matter has been argued 
as one, each case being typical of the rest. 
The Commissioner in a judgment, which is 
not before us, came to the conclusion that 
the election was void, and that the candidate 
had been guilty of such misfeasance that it 
was necessary to disfranchise him from 
elections for a period of five years. In addi¬ 
tion to that he found that the person, who is 
now the applicant before us, had falsely 
personated a voter on the electoral roll, who 
may, of course, have been dead, or ill and 
unable to vote, or unwilling to take part in the 
election and that the candidate had aided 
and abetted. That in itself as Dr. Katju 
has righdy argued, is made an offence by 
Chapter 9-A, a new provision in the Penal 
Code dealing with electoral offences, and for 
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reasons which were no doubt desirable the 
legislature has required that sanction of the 
Local Government should be given to any 
criminal proceedings for offences under that 
new chapter. But it so happens—and the soon¬ 
er it is generally known and appreciated by 
persons who claim to take part in the Govern¬ 
ment of the country and to send representa¬ 
tives to the Legislative or'Municipal Assembly 
the better—that a person cannot, in consequ¬ 
ence of the machinery which has been provid¬ 
ed, successfully personate and obtain the 
necessary voting paper of another individual 
without signing, what purports to be his 
name, or affixing, what purports to be his 
thumb impression, and prim ifacie, in accor¬ 
dance with the provisions of Section 463 of 
the Indian Penal Code, whoever m ikes a 
false document with a paper impressed with 
the pretended thumb impression of the 
person who did not put his thumb impres¬ 
sion there, with intention to cause damage 
to the public, commits forgery. We can 
imagine nothing more fraudulent .in elec¬ 
tion matters and therefore damaging to 
the public, unless election matters are to be 
considered so trivial as to be of no moral 
importance whatever, than deliberately to 
utilise the machinery, intended to provide 
an honest result, for the purpose of deception 
and of securing a result which is not the true 
result, and may not represent the wishes of 
the majority of the constituents. Such con¬ 
duct is bad enough in the.case of an illiterate 
voter, who must know quite well that he is 
lending himself to fraud, but in the case of 
a candidate, who is presumed to have some 
measure of education and poses before the 
public as a person claiming to represent the 
view of a particular faction, such conduct is 
highly criminal and ought to be punished 
with the utmost severity. Some electoral 
offences like wearing badges, spending little 
too much money on excitement and tamashas 
using undue influence with a voter, or even 
sometimes exceeding the law in en¬ 
deavouring to give a correct descrip¬ 
tion of what you believe to be the 
character of your opponent, and things of 
that sort, are matters which arise out of 
heat and party conflict, and may be regarded 
as things which are ephemeral and do not 
strike deep into the roots of public policy, 
i nese are offences which, as Dr. Katju has 
powted out, require the sanction of the 
Local Government. But there is a wide 
difference between these, and offences 
which' are. deliberate offences against the 


ga.ieral law of the land. We have dwelt 
upon this aspect of the merits, because it has 
been strongly urged upon us that in any 
event we ought to stop this prosecution at 
its birth on the ground, as far as we can 
f jIIow it, that if a man only commits an elec¬ 
toral offence within Chapter 9-A of the Indian 
Penal Code it does not muter what other 
crime he commits and that he ought not to 
be prosecuted for it. We think the sooner 
this view is declared to be fallacious and 
against public policy, the better. Strictly 
speaking it is a view rather for the criminal 
courts than it is for us, but inasmuch as it 
has been vigorously argued, it seems neces¬ 
sary to deal with it by way of explaining 
how ihe matter arises before us It was 
further contended that assuming that any 
prim » facie evidence of an offence under 
Section 463 of the Indian Penal Code or its 
cognate provision could be suggested, th? 
Commissioner in this particular case 
exceeded his jurisdiction, beciuse he was 
neither a Civil, nor a Criminal, nor a 
Revenue Court, and therefore did not come 
within the provisions of Section 195 of the 
Criminal Procedure Code, nor of Section 
476 of the same Code. When we talk of 
the Criminal Procedure Code we are of 
course speaking of the Code as it was in 
July 1923 before the amending Act came 
into force. For reasons which we will state 
in a m )ment it is not necessary for us to 
express an opinion on this subject, nor was 
the argument very much pressed before us 
for the reason that it was a little difficult to 
apply to this Court in revision, at any rate 
under Section 115, and at the same time to 
deny that the Commissioner sitting as an 
election tribunal was a Civil Court. All we 
have to s ty about that is this, that without 
coming to any Anal decision on the point, it 
seems to us clear from the Municipalities 
Act of 1916, thit he is a court of some kind. 
He is not described in that Act as a Civil 
Court, but merely as entitled to exercise the 
powers of a Civil Court. But when one is 
construing the word “ civil ” in contra¬ 
distinction to criminal and revenue, one is 
driven to ask oneself whether the attributes 
of an election tribunal cannot be said with 
confidence not to come within the definition 
either of criminal or revenue, but to come 
within that of a Civil Court. Elections are 
certainly civil matters, an election dispute is 
certainly a civil dispute, and as we have 
said, an election tribunal is at any rate not 
a criminal or revenue court. It is not will*. 
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out importance in considering this matter 
that, until the recent legislation, namely, the 
Municipalities Act of 1916, these disputes 
were always raised and decided by the 
ordinary civil court. This brings us to the 
main question which we have to determine 
now. Assuming that an election dispute of 
this kind ought not to be prosecuted under 
the ordinary provisions of the Penal Code 
for forgery, and that the Commissioner had 
no jurisdiction to make a written complaint, 
in the way in which he has done, for further 
enquiry before a Magistrate, has this Court 
the right to interfere in revision ? We think 
that question must be decided according to 
the true interpretation of subsection 3 of 
clause 23 of the said Municipalities Act. 
Nowhere is the relation of an election court 
to the High Court defined. A Commissioner 
independently of any special legislation about 
an election petition, is certainly not amenable 
to the jurisdiction of this court in any court 
in which he sits and we therefore ought to 
ind in the Act a defin te statutory provision 
from which we may indirectly infer that it 
was intended to preserve intact the ordinary 
civil revisional jurisdiction of this Court 
which is exercised under Section 115 of the 
Civil Procedure Code. The provision in 
question is quite clear. It says a court may 
refer a question of law to the High Court 
under Order 46 of the first schedule of the 
Civil Procedure Code, and it is said that it 
has already been held in certain cases that 
where a power of reference exists, there is 
that relationship which may be described as 
either subordinate, or at any rate sufficient, 
to justify an application in revision. But 
the section in question goes on to say: 
“ there shall be no appeal either on a ques¬ 
tion of law or fact, and no application in 
revision against the decision of the court 
Prima facie that prohibition, namely against 
an appeal or revision, is fatal to the conten¬ 
tion, and indicates that it was the intention 
of Section 23 to confine the High Court's 
power merely to advising and answering 
questions of law referred specially to it. 
■This was challenged by Dr. Katju by reas m 
of the presence of the word “ the " in the 
expression “ the decision ”. “ The decision " 
he contended could only mean such decision 
as by reference to the other sections of the 
Act could be found to have been prescribed 
as part of the duties of the election tribunal, 
•>nd of course directing a prosecution is nat 
amongst the things so prescribed. This is a 
possible view, but on the whole we have 
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arrived at the conclusion.that it is not the 
correct view. The definite article “ the " id 
frequently used in legislation in the samel 
sense as the Greek “ tis,” and the next] 
clause, namely (f) rather tends to suggest 
that the legislature was considering a variety 
of matters which an election court might 
have to decide, and so gave the parties a 
month within which they could go back to 
the court and ask it to review its decision on 
any point. Any legislative body or drafts¬ 
man who attempted to foresee any point 
which would arise in an election petition, 
would be a very far-seeing person, and. it 
would be an unusual, if not an impossible task 
for a draftsman to insert in the Act an expli¬ 
cit statement of all the matters which an 
election tribunal ought to decide. Dr. 
Katju’s argument infers this view, namely 
that the legislature ought to give a complete 
statement of all the points which a Commis¬ 
sioner would have to decide, and that he can 
decide nothing which is not in .the statement. 
We think this is a redu.tio in absurdunt 
of the argument, and sufficient to show that 
all matters which arise in the course of an 
election petition which he has disposed of 
one way or another, are matters which are 
within his jurisdiction. 

We, therefore, reject this and the connect¬ 
ed applications in revision. We alio w Rs. 32 
as costs in each case. 

Applications rejected. 


* 1924 ALLAHABAD 686. 
Walsh, A. C. J. and Ryves, J. 

Tara Chand and others .Petitioners. 

v. 

Jugal Kishore and others .Opposite Parties. 

F. A. F. O. No. 124 of 1923 decided on 7th 
May, 1924, from an order of the District Judge of 
Saharanpur dated the 16th March, 1923. 

Provincial Insolvency Act (1920) S. 25 —Petition 
is to be dismissed only after considering all the issues 
mentioned in the section —“ Sufficient cause ** f or 
not making order mast be made clear . 

Section 25 is rather a trap for Judges who do 
not take pains to understand it. When an act of 
insolvency is alleged, the learned Judge must first 
satisfy himself whether the creditor is a creditor 
for the amount alleged or for a suffleient amount to 
justify a petition under the Act. The court must 
then be satisfied of the service on the debtor of 
the order admitting the petition. - It must then be 
satisfied or express its dissatisfaction, for adequate 
reasons with the alleged act or acts of insolvency* 
It must then consider whether it has been satisfi¬ 
ed by the debtor that he is able to pay his debts. 
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and when the learned Judge has come to all the 
necessary findings on the issues indicated above 
and he still finds that there is prim* facie ground 
for making an order against the insolvents he 
must consider whether there is any other sufficient 
cause why no order should be made. If, on the 
other hand he has found that the issues have not 
been made out against the insolvents he will 
dismiss the petition without considering any other 
sufficient cause. But he must take either one or 
the other of those two courses. If when the Act 
is properly administered, the surrounding circums¬ 
tances of the case justify an order being made 
independently of the sufficient cause, then the 
court of appeal has a right to overrule the finding 
of the learned Judge on the question of sufficient 
cause even though it is merely a question of 
discretion. [P. 635, Col. 1 & P 637, Col. 1. 

Bhagwat't Shankar for the Petitioners. 

BaUshwari Prasad and Hazari Lai 
Kapoor , for ihe Opposite Parties. 

Walsh, y .‘This case has never been 
heard. The learned Judge, as a rule, 
takes great trouble with his cases, but the 
sooner District Judges in charge of insolvency 
matters learn that they must get to close 
quarters with a case and find the necessary 
facts before they attempt to apply the law 
the better, because this sort of thing ciuses 
a great deal of trouble and waste of time, 
and it is not sufficient for a Judge to seize 
hold of a vague clause in the section that 
“ for some other sufficient reason ” no order 
ought to be made, unless he makes it clear 
what that sufficient cause is, and what the 
surrounding circumstances of the case are. 
If, when the Act is properly administered, the 
surrounding circumstances of the case are 
found to be such as to justify an order being 
made independently of the suffirient cause, 
then the court of appeal has a right to over¬ 
rule the finding of the learned Judge on the 
luestion of sufficient cause even though it is 
merely a question of discretion. If, however, 
«ie case is not proved and the learned Judge 
does not want to use the vague expression 

for other sufficient cause ”, the failure in 
proof is sufficient in itself to enable him to 
dismiss the case. 


In this particular case, there were 
petitioning c/editors who did not put i 
appearance, and if the learned Judge 
decided to dismiss the application on 

SSi an ^u n i. thegr0Und that hewa! 

deS attem P te d proof of 

Sh 7 We . they were abs ent from cou 
wotdd have been impossible to interfere 

^ fortunately he has g< 
®Si d ’ al further and said a great 
wfoefa cannot be justified under the Act. 


has said tnac payment was made between 
the filing of the petition and the hearing, 
that is to say, payment by the debtor to his' 
creditors. There is no harm in that. An 
insolvency petition is a mode of execution. 

I have heard of a distinguished lawyer i n 
bond )n win, before I left England, had had 
39 insolvency petitions presented against him 
but he never had an order made because he 
always paid his creditor when he got before 
the Judge who was to hear the petition. A 
great many debtors get rid of petitions by 
paying the creditor; and a great many 
creditors utilise the petitions for the purp .se 
of extracting payment Ii is a lawful and a 
recognised method of extracting payment 
When the debtor is reduced to a state of 
circumstancjs that his money is insufficient 
to go round and to pay every creditor who 
takes the trouble to press him by insolvency 
proceedings, then he is bound to submit to 
an insolvency order, and the law steps in and 
distributes his assets rateably amongst his 
creditors, but the law has never refused to 
reward a creditor wh > is diligent enough to 
take proceedings for enforcing payment of 
his debts. If anything, so far as the law in 
India is concerned, the chief complaint 
against it is that it does not reward the dili¬ 
gent creditor, and if the judgment under 
appeal were to stand, it would be* another 
obstacle in the way of the diligent creditor. 

The learned Judge has also said that 
insolvency proceedings are of a quasi criminal 
nature. If he was thinking of possible mis- 
conduct on the part of the insolvent he would 
be perfectly correct, but we are unable to 
appreciate what bearing .it has upon the 
question whether the petitioning creditor has 
proved his debt. In this particular petition 

tbe f e u W " re ® ve Petitioning creditors 
and they alleged in substance two things 

namely, that the debtor in orxler to evade 

rTriri t0 hlS iUSt Credit0rs hld executed 
a fictitious mortgage-deed for Rs. 10 000 

h\S VOt !l ° f a aCtid0US Credit0r wh °m’ we 
have allowed to argue the case on behalf 

of th_ respondents and who seems very anxi- 

OUS to maintain this order. If th.Ms 

the insolvent has been gu.lty of an act of 

insolvency under Section 6. The petition goes 

on to allege that he is transferring all his 

property, which is also act of insolvency, wtih 

a view to defeat and delay his creditor. It 

also alleges, that, these five cred.tors have 

debts which are unpaid. If the Judge is right 

^ r y T ntS hxve nude to these 
creditors between the filing of the petite 
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I ind the hearing that is not a ground for dis¬ 
missing the petition ; it is all the better for 
the creditor?, and if the process is continued 
frequently enough it may result in their being 
paid in full. Mr. Baleshwari Prasad represent¬ 
ing the mortgagee-creditors contends that 
they have been paid as regards the major 
portion of their debts. Unfortunately that 
word does not occur in the judgment. Sec¬ 
tion 25 is rather a trap for Judges who do 
not take pains to understand it. When an 
act of insolvency is alleged, as in this case, 
the learned Judge must first satisfy himself 
whether the creditor is a creditor f or the 
amount alleged, or for a sufficient amount 
to justify a petition under the Act, or, in 
other words, that the creditor has a right to 
present the petition. The court must then 
be satisfied of the service on the debtor of 
the order admitting the petition. It must 
then be satisfied or express its dissatisfaction, 
for adequate reasons, with the alleged act or 
acts of insolvency. It must then consider 
whether it has been satisfied by the debtor 
that he is able to pay his debts. We may 
mention by the way, that Mr. Baleshwari 
Prasad contends, that the learned Judge was 
satisfied that the debtor either had or was 
able to pay his debts. How he discovered 
that the Judge was satisfied we are unable 
to say, because the Judge has said nothing 
about it in his judgment, and we can only 
take notice of what he says in his judgment, 
but it will be open, on the re-hearing of the 
petition for Mr. Baleshwari Prasad’s clients, 
to persuade the learned Judge the next time 
to put in his judgment what he says he has 
unfortunately omitted on this occasion. In 
conclusion, when the learned Judge has come 
to all the necessary findings on the issues 
which we have indicated above, and he still 
finds that there is prim a fide ground for 
making an order against the insolvents, he 
must consider whether there is any other 
sufficient cause why no order should be 
made. If, on the other hand, he has found 
that the issues to which we have referred 
have not been made out against the insol¬ 
vents, he will dismiss the petition without 
considering any other sufficient cause. But he 
must take either one or the other of those 
two courses. What other sufficient cause 
means under this section we do not venture 
at this moment to say. It is a matter which 
Ins been much debated in the English Courts 
in certain cases, and we have not yet succeed¬ 
ed in meeting anybody in these Provinces 
who knows what exactly was intended by 
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this provision. All we can do is to say that 
when the learned Judge has decided the 
other issues and has given his reasons and 
stated in the ordinary form upon an issue of 
law what the other sufficient cause is, we 
sh ill be prepared on appeal to adjudicate 
upon it and decide whether it is adequate or 
not. 

The appeal must be allowed, and inasmuch 
as Mr. Baleshwari Prasad’s client is a credit¬ 
or who is obviously an interested party and 
has some very good reason for wanting to 
uphold the order, he must pay the costs of 
the appeal. The matter will be remitted to 
the learned District Judge to re-hear the 
petition according to law and the costs of 
the first and second hearings will abide the 
result. Costs in this court will include fees 
on the higher scale. 

Appeal allowed and case remitted. 

1924 ALLAHABAD 688. 

Mukbrji, J. 

Sidh Nath Raut and another... Defendants— 

Applicants. 

v. 

Jharbandhan Prasad and a»»ot/ier...Plaintiffs- 

Opposite Parties. 

Civ, Rev. No. 133 of 1923 decided on 9th 
January, 1924 from the order of 2nd District Judge 
of Gorakhporc dated 24th April 1923. 

Arbitration—Decree passed in accordance with 
award after dismissing objections is not appealable— 
Entertaining appealjean be revised. 

Where a District Judge entertained an appeal 
against a decree passed in accordance with an 
award after dismissing objections, held that the 
appellate decree was liable to be upset and the 
High Court is entitled to pass such orders as the 
justice of the case might require. [P. 689, Col. lj 

S. P. Smha for the Applicants. 

S. N. Mukerji for the Opposite Parties. 

Judgment :—This application for revision 
has been made under the following circums¬ 
tances :—The applicants were defendants in 
an original suit filed in the court of the 
MunsifT of Dearia. There was reference to 
arbitration and an award was made. 
Objections were taken to the validity of the 
award. One of the grounds taken was that 
there was no valid reference to arbitration 
as one of the defendants in the case did 
not at all join in the reference. The learned 
Munsilf passed a very unsatisfactory order 
which runs as follows :— 
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"No evidence is adduced in support of the 
objection. The objections are frivolous and 
vexatious: must be repelled. Let a decree 
be made in terms of the award." 

Although no appeal lay against the decree 
which followed the award, an appeal was 
filed by the plaintiffs. The learned 2nd 
Additional District Judge held that there 
was no valid reference and therefore the 
award could not stand. He accepted the 
appeal, set aside the decree of the court of 
first instance and remanded the suit for 
trial on the merits. 

It is contended for the defendants 
applicants that the learned District Judge 
had no jurisdiction to hear the appeal and 
his decree must be set aside. This conten¬ 
tion is supported by the case of Harishanker 
v. Mt. Rampyari (1). 

It is contended on behalf of the opposite 
parties that the learned District Judge was 
right in his view of the case and there was 
really no valid reference for arbitration. 
They also ask this court to take up the 
matter and pass such orders as the justice 
of the case may demand. 

I propose* to take this course. It appears 
to me that the objections to the award 
taken by the plaintiffs were not properly 
heard. There was no necessity for any 
evidence to be adduced and the objections 
were not frivolous and vexatious. The 
remarks of the learned District Judf e show 
that on the face of the record there are 
good grounds for the objections. 

I therefore set aside the decree of. the 
learned 2nd Additional District Judge, send 
back the case through the lower appellate 
court to the court of first instance setting 
aside its order da ted the 9th September, 
1922. I direct the learned Munsiff to 
rehear the objections taken by the plaintiffs 
and decide the case according to the law. 

As for the costs it is urged that the 
applicants should get them. I think in the 
circumstances parties should pay their own 
costs in this court and in the lower 
appellate court 

__ _ Decree set aside. 

(0 1928 All. 502. 
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Daniels axd Dalal, JJ. 

Rtghunxndan Prasad .Decree- 

holder— Appellant. 

v. 


Ghulam Alauidin Beg.. .Judgment- 

Debtor—Respodt. 

Ex. F. A. Xo. 140 of 1923 JecideJ on 24th March, 
1924, from the decree of the Subordinate Judge 
of Bareilly dated the 8th March, 1923. 

Decree — Execution. 

The court executing the decree must take the 
decree as it stands and has no power to go behind 
it or entertain an objection to the legality of the 
decree. . The terms of Section 74 of the Contract 
Act are not applicable to a decree. [P- 689, Col. 2, 
P. 690, Col. l.J 

U. S. Bajpai for the Appellant. 

N. P. Asthana for the Respondent. 


Dalal, y.: —This is an appeal from an 
order passed by the court of the Subordinate 
Judge of Bareilly in execution proceedings. 
The plaintiff decree-holder had brought a 
suit for damages for Rs. 5,346 for failure on 
the part of the defendant to deliver sugarcane 
juice. A decree was passed in terms of 
a compromise arrived at between the parties. 
The terms of the decree were that the 
defendant was to pay Rs. 2,600 to the 
plaintiff within one month of the date of 
decree and on his failure to do so he was 
to be liable to pay simple interest at 3 
per cent per mensem from the date of the 
decree. Payment was not -/made by the 
judgment-debtor within the time stipulated, 
so the decree-holder applied for execution 
for the principal sum of Rs. 2,600 with 
interest at the stipulated rate. The judg¬ 
ment-debtor objected that the contract was 
penal and that he should be relieved from- 
the burden thereof. The learned Subordinate 
Judge held that though the contract was 
embodied in a decree the executing court 
was entitled to interfere and granted relief 
to the judgment-debtor by ordering interest 
to be recovered at the rate of 1 per cent 
per mensem. 


aic 


^uuuii uiac uie view ot law 
teken by the lower court was not correct. 
The executing court cannot go behind the 
decree. As laid down in Kalipada Sarkar 
v. Hart Mohan Dalal (1) the court executing 
the decree must take the decree as it standi 
and has no power to go behind it or entertaii 
a n objection to the lega lity of the decre< 

•■HU 1 ! 1 ? 44 0aL 627 = 24 ~C. L. J. 375^ 
35 I. C. 856=21 C. W. N. 1104. 
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Mohammad Ashio Ali 

he terms of Section 74 of the Contract 
ct are not applicable to a decree. We 
think that the decree-holder is entitled to 
recover the interest at the rate prescribed 
in the decree. We therefore set aside the 
order of the lower court, decree this appeal 
and direct execution to take place as applied 
for by the decree-holder. The appellant 
shall receive costs of this court on the 
higher scale. 

Order set aside. 


** 1924 ALLAHABAD 690. 

Walsh and Ryves, JJ. 

Mohammad Ashiq Ali .Judgment- 

Debtor—Applt. 
v. 

Mt. Hajra Bibi .Decree-holder— 

Respondent. 

Ex. F. A. No. 159 of 1923 decided on 25th April, 
1924, from a decree of the Subordinate Judge of 
Gorakhpur dated the 6th January, 1923. 

Civil P. C., S. 152— Decree can be amended to 
correct material but palpable mistakes. 

A dower decree made all deft.’s heirs of plff.’s 
husband jointly and severally liable for the whole 
amount of dower. 

Held that the decree could be amended so as to 
apportion the dower debt on the several heirs in 
proportion to their shares. 

Iqbal Ahmad for the Appellant. 

Mushtaq Ahmad for the Respondent. 

Walsh. J .:—This appeal succeeds. The 
matter is really quite simple. A suit for 
dower debt was brought by a widow against 
certain heirs of her husband. She herself 
exempted her property, and therefore her 
share in the contribution to the debt, in the 
plaint, and she finally claimed the balance of 
the debt, namely Rs. 7,500, against the 
balance of the heirs. Owing to carelessness, 
which we are afraid is too frequent, her 
pleader did not in the relief claim specifically 
the exact shares in which she was entitled to 
succeed against each defendant. This may 
quite well have been due to the fact that it 
had been mentioned in the body of the 
pleading, and it was so well-known to 
everybody that no child in the business 
of the law required to be told what the 
shares were. The relief claimed was in 
the alternative, joint or several. The 
contest was about the amount of the dower 
and other matters. Tnere was no dispute 
about the share of liabilities. The judgment 
gave the relief as prayed. If the decree had 
been drawn up as prayed, it would have been 
had for duplicity. It was drawn up, as my 
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brother pointed out in the argument, in 
general terms, which, having regard to the 
plaint, were ambiguous. All this is quite 
wrong, but it does not affect the substance of 
the matter. The suit was decreed and an 
appeal was brought to this court. The ques¬ 
tion of the form of the decree was lost sight 
of in this court as in the cdurt below owing 
to other more important issues then being 
disputed. The result was that nobody, until 
this ingenious person in execution raised the 
question troubled about the precise form. 
Now objection is raised in execution that the 
decree makes all the defendants jointly and 
severally liable, that is to say, each of them 
liable for the whole amount. Everybody 
' connected with the case knows that that was 
never the int ention , and the only question is 
whether the law is so helpless as to be unable 
to give effect to the rights of the parties. 
1 The law is not helpless. We are of opinion, 
that the learned Judge is wrong and that he 
was bound to construe thj decree in the light 
of the admitted fact that both parties were 
fighting over a dower decree. If the decree 
Itself created any obstacle, justice could still 
j be done not fancifully but on well established 
' principles, enunciated for example in the 
House of Lords in the case of Hotton v. 
Harris (1), where the courts in Ireland with 
the approval of the House of Lords amended 
a palpable mistake about interest in a decree 
nearly fifty years afterwards, also in the case 
of Lakshmi Naram v. Jwala Nath (2), and 
in the case of Srinivasa Rao Sahtb v. 
Yamunabhai Ammal (3), both of which are 
examples of the application of the plain in¬ 
junction to courts of law in India contained 
in Section 152 of the Code. To remove any 
doubt we order that this decree be amended 
by apportioning the shares as between 
Ghasiti, the mother, now represented by 
Ashiq Ali on the one hand and Ismail on the 
other to ^rd and 5/12ths respectively. The 
appeal must be allowed with costs here and 
below and in this court fees on the higher 
scale. The lower court must be directed to 
pay to the decree-holder the amount paid into 
court by the appellant less the amount of 
costs which we have just ordered, when 
ascertained. The payment wjll, therefore, be 
delayed until the costs have been ascertained 
and are ready to be deducted. The lower 
court will also amend the decree in accord¬ 
ance with the foregoing observations. The 

1. (1892) A. C. 547. 

2. (1896) 18 All. 344= 1896 A. W. N. 87. 

3- (1906) 29 Mad. 84 = 16 M. L.J. 50. 
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amount namely Rs. 3,333-5-4 deposited is to 
be in full discharge of the judgment-debtor’s 
liabilities. 

Appeal allowed. 


* 1924 ALLAHABAD 691. 
SULAIMAN, J. 

Mathura Prasad and others .Plaintiffs— 

Appellants. 

v. 

B. B. and C. 7. Railway .Defendants— 

Respondents. 

Civil Rev. No. 164 of 1923 decided on 12th 
FebruaY, 1924 against the order of Additional 
Judge, Aligarh. 

Provincial Stn. C. C. Act, S. 25—Civil P. C., 
S. 115. 

Gross errors of law are not revisable under 
S. 115 Civil P. C. though they are revisable under 
S. 25 Sm. C. C. Act. 

G. Agarwala for the Appellants. 

L. P. Zulsh for the Respondents. 

Judgment —This is an application in 
revision from a decree of the District Judge 
of Aligarh setting aside the decree of the 
Munsiff of Kasgunj. 

Six bales of yarn had been booked to the 
plaintiff’s address but only five were deli¬ 
vered by the defendant Railway Company. 
The plaintiffs brought a suit for damages in 
respect of the loss of one bale. The goods 
bad been sent under a risk note Form B. 
The learned Munsiff came to the conclusion 
that there was no theft from a running train 
and also that the .defendant company’s ser- 
TOnts were guilty of wilful neglect inasmuch as 
they had left the waggon unlocked, which was 
only bolted and sealed. On appeal the 
learned District Judge came to the conclu¬ 
sion that there was a theft from a running 
train though he was not prepared to find 
definitely that there was a robbery in the 
strict sense of that word. He however 
relying on certain observations contained in 
a judgment of this court, even though 
opposed to the view of the Oudh Court, held 

i L'™ 1 ' same meaning as 

robbery’. He has also expressed some 

Tx/ 18 tothe correctness of the finding of 
the Munsiff that there was a wilful neglect 
on the part of the Railway Company. He 
accordingly dismissed the suit in toto. 


The plaintiffs have come up in revision 
and have taken three grounds in their peti¬ 
tion. These grounds raise questions of law 
and attack the judgment of the court below 
on the ground that the learned Judge’s view 
was entirely erroneous. 

A preliminary objection is, however, taken 
on behalf of the respondent company that no 
such ground can be raised in this revision. 
In my opinion this objection is quite correct 

In a case which is diposed of by a court 
of Small Causes the High Court under Sec¬ 
tion 25 of the Provincial Small Cause Courts 
Act has power to call for the record of the 
case and pass such order with respect there¬ 
to as it thinks fit The scope of Sectionl 
25 is very wide indeed and gross errors oil 
law may very well come within it. The| 
present, however, is not such a case. Here 
though the suit was of a Small Cause Court 
nature it was tried by the Munsiff of Kasgunj. 
An appeal lay from the decree of the learned 
Munsiff to the Court of the District Judge 
which was heard and disposed of. It is 
under Section 102 of the Code of Civil Pro¬ 
cedure that a second appeal is prohibited. 
It follows, therefore, that the present appli¬ 
cation cannot be entertained as being one 
under Section 25 of the Provincial Small 
Cause Courts Act. It can only be considered 
as an application under Section 115 of the 
Code of Civil Procedure. It is well settled 
that the scope of that section is very much 
limited. Unless the lower appellate court 
can be said to have exercised a jurisdiction 
not vested in it by law, or to have failed to 
exercise a jurisdiction so vested in it, or to 
have acted in the exercise of its jurisdiction 
illegally or with material irregularity, this 
court has no power to interfere in revision. 
It is manifest that an error of judgment on 
questions of law does not come under either 
of these three categories. The learned Dis¬ 
trict Judge had jurisdiction to hear the 
appeal. He has not refused to exercise his 
jurisdiction at all. He has committed no 
irregularity of procedure in the exercise of 
his jurisdiction. The utmost that can be 
said is that he has committed an error of 
judgment or has committed an error of law 
in the exercise of his jurisdiction. This 
cannot be a good ground for entertaining 
the application in revision. The application 
is dismissed with costs. 

Application dismissed, 


i 
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1924 ALLAHABAD 692 (1). 
Lindsay, J. 

The Secretary of State for India in Council... 

Petitioner—Defendant 


Radhey L n l 


Opposite-Parly— 
Plaintiff. 


Civil Rev. No. 176 of 1923 decided on 11th 
March. 1924 against the order of the Judge of the 
Court of Small Causes at Muttra dated the 13th 
October, 1923. 

Post Office Act, Ss. 6 &• 34—.Y on-tracing sender 
or addressee is not toss or misdelivery. 

Where the article sent was never lost in the 
course of transmission, but all that happened was 
that by reason of the label having been torn it 
was not possible to deliver it to the addressee. 
Held that S. 6 or 34 did not exempt the Post Office 
from liability. [P. 693, Col. 2.] 

R. Malcomson for the Applicant. 

N. P. Asthana for the Opposite Party. 

Judgment :—I have heard the counsel 
in this case. I do not think any ground has 
been made out for interference wich the 
judgment of the court below. The facts 
are simple enough. The plaintiff Radhey 
Lai sent off a parcel containing a number of 
brass rings from Muttra to Badrinath. 


sion by post The article sent was never lost 
in the course of transmission. All that 
happened was that by reason of the label 
having been tom it was not possible to 
deliver it to the addressee. As for Section 
34 that too does not seem to me to have any 
application. The suit here is not one for 
recovery of money which the Secretary of 
State had recovered or was bound to recover 
from the addressee of the V. P. Parcel. On 
the contrary' the suit was brought to recover 
the value of the property which was sent 
by post. 

It seems to me on the whole that this is 
not a case in which the Secretary of State 
can disclaim liability and I think the order 
of th« court below should be upheld. I 
dismiss this application with costs to the 
opposite party. 

Application dismissed. 


* 1924 ALLAHABAD 692 (2). 
Danibls and Nbave, JJ. 

Firm Raghunandan Ram Gopi Ram . 

Plaintiff—Appellant. 


v. 


This parcel was sent by V. P. P. and 
apparently never reached the consignee at 
Badrinath. The evidence is to the effect 
that the label had become torn and the 
result of all this was that in due course the 
parcel reached the Dead Letter Office 
at Lucknow. 

There the parcel was opened but no clue 
having been obtained as to where the parcel 
had come from nothing more could be done. 
The officer-in-charge of the Dead Letter 
Office says that the seal of the office of post¬ 
ing had left an indistinct impression so that it 
was impossible to say from what post office 
the article had been posted. After being 
kept in the Dead Letter Office for a period 
of about a year the parcel was sold and 
Brought a sum of Rs. 15 odd. 

The plaintiff in this suit claimed the value 
of the goods contained in this parcel, the 
amount stated being Rs. 86-8-0 for which 
the court below has given a decree. 

The Secretary of State sought to avoid 
liability on the basis of Sections 6 and 34 of 
the Post Office Act. I think the court below 
was right in holding that Section 6 did not 
apply in this case inasmuch there was no 
loss, misdelivery or delay of, or damage to 
any postal article in the course of transmis- 


The G. /. P, Railway .Defendant— 

Respondant. 

S. A. No. 351 of 1923 decide J on 15th April, 1924, 
from a decree of the District Judge of Ghazipur, 
dated the 23rd December, 1922. 

(a) Railways Act, S. 72— Requires risk note in 
writing—Signing blank form does not constitute 
agreement—No witnesses are required. 

Section 72 requires that an agreement limiting 
the responsibility of the Railway shall be in 
writing. To sign a blank paper on which an 
agreement is afterwards written is not the same 
thing as executing an agreement in writing. 
Neither is it sufficient to sign a printed form in 
which no details relating to the particular consign¬ 
ment arc recorded. Section 72 does not require 
that it shall be attested though the agreement 
provides a space for the signature of attesting 
witnesses. [P. 693, Col. 2.] 

(b) Evidence Act, S. 115— Consignor's agent—Re¬ 
presentation to Railway and getting reduced rate 
thereby creates estoppel. 

Where consignor’s agent represented to the 
Railway that he was booking the goods at owner’s 
risk subject to the conditions embodied in the 
contract in the form of risk note B. and the 
Railway accepted the goods on the strength of 
this representation and upon it conveyed them for 
the plaintiff at a lower rate than that at which 
they would otherwise have conveyed them. Held, 
under these circumstances the principle of 
estoppel applies and it is not open to the consignor 
to deny that he agreed that the goods should be 
conveyed under the conditions contained in the 
risk note. [P. 693 Col. 2.] 
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Firm RagHuxavdav Ram Gopi Ram v. G. I. P. Railway. 



M.L. Agarwala for the Appellant. 

Ladli Prasad Zutshi for the Respondent. 

Daniels, y.:—This appeal arises out of a 
claim by the plaintiff against the G. I. P 
Railway for the value of two bales of cloth 
sent by that Railway from B imbay to Rasra 
and not delivered. Three bales were consign¬ 
ed of which only one was delivered. The 
Railway pleaded in defence that they were 
protected by a risk note in Form B under 
which • the goods were consigned. The 
plaintiff denied the execution of the risk 
note. The trial court decreed the suit on a 
finding that execution of the risk note was not 
proved. The risk note form was signed on 
behalf of the plaintiff by one Shankar Balaji. 
It appears that this man signs a very large 
number of risk notes and his evidence is that 
when the details are being agreed upon he 
sometimes signs the printed form and leaves 
the details to be filled in by the railway 
clerk afterwards. These details include the 
number of the rail receipt, the nature of the 
goods and the stations from which and to 
which the goods are consigned. The trial 
court also held that loss of the goods was not 
proved and if there was loss it was not due 
to the negligence of the company and its 
servants. 


The learned District Judge agreed with 
the court below in holding that it was not 
proved that the form had been filled in when 
signed by Shankar Balaji. He held, however, 
that the parties certainly intended to enter 
into an agreement in the form of Ex. B the 
risk note in question and that on the strength 
of this agreement the Railway accepted the 
goods and conveyed them at the owner’s 
risk rate. He held that under these circum¬ 
stances it was not open to <the plaintiff to 
dispute the agreement. The issues which 
arise for decision in second appeal are : — 


1. Whether on the finding of the District 
Judge it can be held that the risk note was 
executed by Shankar Balaji. 

2. If not, whether the plaintiff is estopped 
from denying tbe agreement 


3. Whether the agreement is inva 
! 6081186 it was not attested by two witnes 
m presence of Shankar Balaji. 

Theleamedcounsel for the appellant 1 

also attempted to Challenge the findings 

5®, t J Urt , be ' ow toss of the goods 
proved and that loss was due to theft fn 
a running train, but these are findings 


fact and we do not see our way to go behind 
hem. 

In so far as the learned Judge appears to 
hold that it does not matter whether the 
particulars were filled in before the agree¬ 
ment was signed or not we are unable to 
agree with him. Section 72 of the Indian 
Railways Act requires that an agreement 
limiting the responsibility of the Railway 
shall be in writing. To sign a blank paper on 
which an agreement is afterwards written 
is not the same thing as executing an agree¬ 
ment in writing. Neither is it sufficient to 
sign a printed form in which no details 
relating to the particular consignment are 
recorded. 

We think, however, that the learned Judge 
was right on the second ground on which he 
has dismissed the suit. The appellant’s 
agent certainly represented to the Railway 
that he was b joking the goods at 
owner’s risk subject to the conditions 
embodied in the contract in the form 
of risk note B. The Railway accepted tht 
goods on the strength of this representation 
and upon it conveyed them for the plaintiff 
at a lower rate than that at which they 
would otherwise have conveyed them. 
Under these circumstances the principle of 
estoppel applies, and it is not now open to 
the plaintiff to deny that he agreed that the 
goods should be conveyed under the condi¬ 
tions contained in the risk note. It has 
been argued by the appellant that no plea 
of estoppel was raised in the courts below. 
It may not have been taken distinctly in the 
written statement, but it was certainly raised 
before the learned District Judge and this 
is substantially the ground on which the 
learned Judge has decided the appeal. 
The learned Judge says that it is not open 
to the plaintiff to deny the terms of the 
agreement. This is another way of saying 
that he is estopped from doing so. 

On the third question we agree with the 
learned District Judge. Section 72 of the 
Railways Act requires that the agreement 
shall be in writing. It does not require that 
it shall be attested, and we are unable to 
read any such requirement from the mere 
fact that the agreement provides a space 
for the signature of attesting witnesses. 

The result is that the appeal fails and 
we accordingly dismiss it with costs including 
in this court fees on the higher scale. 

Appeal dismissed, 


(594 


Sheo Prasad Singh v. Mahangoo Mania, 1924 Allahabad 


* * 1924 ALLAHABAD 694 (I). 
Stuart, J. 

Umed Singh .Applicant, 


v. 

King-Emperor .Opposite Party. 

Cri. Rev. No. 517 of 1923 decided on 12th 
December. 1923 from the order of Sessions Judge, 
Kumaon, dated 3ls fc August, 1923. 

Penal Code, S. 499, \0th Exception—Informing of 
communication to caste fellows is no offence. 

Where a person was outcasted and the accused 
informed some persons of his caste not to take 
water from the hands of that person and that 
if they did so they will be ex-communicated. Held, 
that no offence was committed. 

M. L. Aganvala for the Applicant. 


Asst. Government Advocate and K, N. 
Katju for the Opposite Party. 

Judgment :—The matter now before me 
has dragged on for nine months. The facts 
can be stated very shortly. A certain 
Uchhab Singh of Kumaon took water from 
the hands of a certain Lachhi and for so 
doing was put out of caste by a meeting of 
his caste fellows. The charge is that the 
applicant Umed Singh told three men 
Sohan Singn, Mar Singh and Balkrishan not 
to take water from the hands of Uchhab 
Singh and if they did so they would be 
liable to be put out of caste. This state¬ 
ment has been found to be true. Uchhab 
Singh had taken water from the hands of 
Lachhi and had been put out of caste and 
anyone who took water from the hands of 
Uchhab Singh was liable to be put out of 
caste. On these allegations Umed Singh 
was found guilty of the offence of defama¬ 
tion and sentenced under Section 500 of the 
Indian Penal Code to one month’s imprison¬ 
ment He has already served this sentence. 
The Magistrate in his judgment has laid 
stress on the fact that Umed Singh, the 
applicant, is a scheming busy body who is 
always endeavouring to make trouble in the 
district and that he had probably been 
sedulously circulating rumours to the detri¬ 
ment of Uchhab Singh in this connection in 
a large number of villages. It is difficult to 
find how the evidence supports this conclu¬ 
sion in full. The Magistrate was, however, 
in no way concerned with anything except 
the charge before him and I find it hard to 
understand how after a perusal of the 
charge itself, once the facts were ascertained, 
he could have considered the conviction 
supportable. Both the learned Sessions 
Judge and the Magistrate have laid stress on 


the fact that Umed Singh had denied having 
made the statement which he is found to 
have made and they refused to look at a 
plea of justification. But the plea of 
justification is so extricably connected with 
the finding of fact that it is a matter of no 
consequence that it was not raised explicitly. 
The case is covered clearly by the 10th 
Exception to Section 499 and a very slight 
consideration would show how impossible 
the charge was. The man had been put out 
of caste, so the imputation was true and any 
person taking water from his hands was 
liable to be put out of caste. Thus a caution 
not to take water from his hands was for the 
benefit of the person who received it. The 
learned Sessions Judge has referred to the 
decision Queen Empress v. Vidya Sankara( 1) 

That case, h >wever, has no bearing upon 
the present one. The conviction there was 
upheld upon a point which does not arise 
here. The point was that the author of 
the ex-communication had published the 
ex-communication in such a manner as to 
make it known to persons unconnected with 
the caste. Here the case is different. The 
communications were made only to members 
of the caste and for their benefit 

I therefore set the conviction aside. The 
matter is academic. The sentence has 
already been served and if the applicant 
has come into this court in order to benefit 
his reputation he has failed in that object. 

Conviction set aside. 


(I) (1883) 6 Mad. 381. 


1924 ALLAHABAD 694 (2). 
SULAIMAN, J. 

Sheo Prasad Singh and others .Applicants. 

v. 

Mahan goo Nania .Opposite Party. 

Crl. Ref. No. 541 of 1923 decided on>6th October, 
1923. 

Cr. P. Code, S. 107— Costs cannot be awarded to 
complainant in proceedings under S. 107— Cr. P• 
Code, S. 545. 

S. 545 of the Cr. P. Code docs not apply to a 
case under S. 107; consequently an order direct¬ 
ing the accused to pay costs of the complainant is 
ultra vires. [P. 695, Col. 1.] 

Judgment :—This reference must be ac¬ 
cepted. The accused persons were bound 
over under Section 107 of the Criminal Pro¬ 
cedure Code and were also ordered to pay 
Rs. 75 as costs of the case to be paid to the 
complainant Alahangoo. 








1924 Allahabad Uttam Chand Singh 

Under Section 117 Sub-clause 2 of the 
Criminal Procedure Code the inquiry had 
to be as nearly as might be practicable in the 
manner prescribed for conducting trials and 
recording evidence in summons cases. That 
provision was ignored and the case was tried 
as if it were a warrant case. 

Then again the order as to the payment of 
costs was altogether illegal. Section 545 of 
the Code of Civil Procedure cannot possibly 
apply to a case under Section 107 inasmuch 
as no fine was or could have been imposed. 
The order directing the accused persons to 
pay Rs. 75 as costs to the complainant was 
therefore ultra vires. 

On the merits too the case must fall to 
the ground. Only three witnesses were pro¬ 
duced by the complainant and none of them 
expressly stated that there was any likelihood 
of a future breach of peace. On the other 
hand, the third witness, the Chaukidar of the 
village when cross-examined admitted that 
he himself felt no fear of a breach of the 
peace on seeing the happenings alleged by the 
complainant. It is proved that there was no 
previous enmity between the parties. The 
complainant’s case is that there have been a 
series of bad years, impoverished crops and 
bad out-turns and that therefore he made 
efforts to pay up his arrears of rent to the 
accused zemindars by division of his crops 
instead of in cash, but the zemindars refused 
the offer. The trying Magistrate remarked:— 

'* The adamantine hearts of these oppressors 
of the poor have been untouched by the sight 
of helpless poverty and stricken misery.” The 
amount of the arrears of rent stated to be 
due was only Rs. 42-11-6. In the same 
oreath the complainant said to be in “helpless 
poverty-stricken misery" alleged that the 
accused persons owed him Rs. 85 as the 
price of sugarcane crops sold to them last 
year and that in spite of demands the 
money had not been paid. It is difficult to 
conceive that on the one hand the accused 
would not pay up the debt due from them 
and on the other they would insist on the 
payment of arrears of rent due from their 
creditor. Having read the judgment of the 
trying Magistrate as well as the reference by 
the Sessions Judge I have come to the 
conclusion that this is a case in which the 
order passed funder Section 107 should be 
altogether set aside. 

I accordingly set aside that order and 
direct that the sum of Rs. 1 75 if already 


v. Kino-Emperor. oyo 

paid by the accused persons should be 
refunded. 

Order set aside. 


* 1924 ALLAHABAD 695. 

SULAIMAN, J. 

Uttam Chand Singh .Applicant. 

v. 

King-Emperor . .Opposite Party. 

Crl. Ref.'No. 554 of 1923 decided on 9th October, 
1923. 

(a) Crl. % P. Codr , S. 107— Proceedings treated 
as warrant case . 

Trying a case under S. 107 as a warrant case 
is an irregularity vitiating the proceedings, 
especially where the punishment in default of 
security was rigorous. [P. 696, Col. 1J 

(b) Crl. P. Code t S. 112— Proceedings must strictly 
conform to provisions in S. 112. 

Proceedings started on a rubkar bated on a 
police report not on file and in absence of the 
substance of the information and the other 
particulars required by the section are irregular 
and must be set aside. The provisions of Sec. 112 
must be strictly complied with, [P. 695, Col. 2.]* 

Judgment :—In this case Uttam Chand 
Singh has been ordered to furnish under 
Section 107 of the Code of Criminal 
Proceedure a bond and two sureties to 
keep the peace for one year or in default to 
undergo rigorous imprisonement for that 
period. 

The proceedings in this case appear to 
have been very irregular from the very start. 
Originally a complaint under Section 107 of 
the Code of Criminal Procedure was filed 
against Uttam Chand Singh but it was 
dismissed. Without fresh complaint, or 
any report by the police, a case under that 
section was started on the 12th of May, 1923, 
under a rubkar purporting to have been 
based on some police report. No such 
police report is on the file, nor is there any 
order in writing setting forth the substance 
of the information received and other 
particulars as required by Section 112 of 
the Code of Criminal Procedure. The provi¬ 
sions of that section ought to have been 
complied with strictly. 

Another irregularity was that although 
under Section 117 (2) of the Code, the 
enquiry should -as nearly as practicable 
have been in die manner prescribed for 
conducting a charge and recording evidence 
in summons cases, the case was treated as a 
warrant case. 

The final order directing that in default 
of furnishing the required security the 
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Accused should undergo rigorous imprison¬ 
ment for one year was also altogether illegal. 
Section 123 (5) most clearly provides that 
imprisonment for failure to give security for 
keeping the peace shall be simple. This 
provision was fully ignored it may have been 
under an oversight. 

In view of all these circumstances 1 set 
aside the order under Section 107 passed 
against CJttam Chand Singh and direct that 
securities if furnished should be cancelled, 
and the accused, if in jail, should be released. 

Order set aside. 

1924 ALLAHABAD 696( 1). 

Ryvbs and Mukherji, JJ. 

Tara Chand and others.. .Decree-holders— 

Appellants. 

v. 

Murtaza Hussain. .Judgment-Debtor— 

Respondent. 

Ex. S. A. No. 587 of 1923 decided on 18th 
December. 1923 against the decree of Sub.-Judgc, 
Agra, dated 24th November, 1922. 

T. P. Act, S. S8 — I'feto C. P. C. 

Where the preliminary decree in a mortgage 
suit was passed before and the final decree after 
the new Civil Procedure Code, held, that an 
application for execution beyond 12 years after 
the date of the final decree is barred since the 
new Civil Procedure Code governed the case, 
final Idecree ibeing the only icxecutable decree. 
[P. 696, Col. 2.] 

N. P. Asthana for the Appellants. 

Gulzari Lai for the Respondent. 

Judgment :—This is a dccree-holdei-s’ 
appeal. The suit in which the decree was 
passed, was based on a mortgage. The 
preliminary decree was passed on the 4th 
of May, 1908. As on this date the new 
Code of Civil Procedure had not come into 
force the decree was passed under Section 
88 of the Transfer of Property Act The 
final decree was obtained by the decree- 
holders on the 19th of August, 1909, when 
the new Act had come into fo.ee. The last 
application for execution was presented after 
theiexpiry of the 12 years from 19th August, 
1909. The question, therefore, arises whether 
this last application should be governed by 
the old Code of Civil Procedure or by Act V 
of 1908. If the old Code governed the case 
the 12 years limitation would not apply 
because the decree in the case is a mortgage 
decree. If the new Code applies the appli¬ 
cation would be barred by time. 

The learned counsel for the appellants 
relies on the case of Kaunsilla v. Ishri 


1924 Allahabad 

Smgh (1). But in that case both the decrees 
under Sections 88 and 89 of the Transfer of 
Property Act had been passed before the 
new Code of Civil Procedure came into 
force. In the case before us the only decree 
that is executable was passed under the new 
Code of Civil Procedure and therefore the 
rules of procedure laid down in that Code 
should apply. 

The decree of the Court below seems to be 
right and the appeal is dismissed with costs 
including in this court fees on the higher 
scale. 

Appeal dismissed. 

(1) (1910) 32 All. 499. 


* 1924 ALLAHABAD 696 (2). 

SULAIMAN, J. 

Dalganjan and others .Applicants. 

v. 

King-Emperor .Opposite Party. 

Crl. Rev. No. 632 of 1923 decided on 12th 
December, 1923 from the Order of Sessions Judge, 
Allahabad dated, 18th September, 1923. 

Penal Code, S. 97—Right to defend even another's 
properly exists. 

Property of even another person can be protect¬ 
ed and right of private defence can be claimed 
against an act which is theft, robbery or criminal 
trespass or an attempt to commit theft, robbery 
or criminal trespass. [P. 697, Col. 2.] 

Kumuia Prasad for the Applicants. 

Asst. Government Advocate for the Opposite 
Party. 

Judgment :—The present applicants have 
been convicted under Section 323 read 
with Section 147 of the Indian Penal Code. 
One Jalpa, tenant, was in possession of a 
certain mango grove in village Osa which 
belonged to the Raja Saheb of Bara. On 
his death he left two stepsons and a step 
daughter, who was married to a cousin of 
Thakurdin. It is found that Thakurdin was 
in possession of this grove about May 1923. 
He applied to the Raja Saheb for the grant 
of a lease of the crops to him; while that 
application was pending the Raja Saheb's 
«Sazawal auctioned the crops to one* 
Rameshwar Kurmi and made a report with 
a recommendation that the lease to Ramesh¬ 
war should be sanctioned. On the 12th of 
May the Raja Saheb accepted the lease in 
favour of Thakurdin and not Rameshwar. The 
Sazawal after having been informed of this 
order put Thakurdin in actual possession of 
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the crops. He did not, however, inform 
Rameshwar of this. What next happened 
may well be described in the words of the 
learned Additional Sessions Judge himself 

“On the morning of the 15th of May 
Rameshwar with two other men went and 
plucked some mangoes from those trees. 
They were obstructed by Ujagar, appellant, 
who took away from them the fruits plucked 
by them. Rameshwar then went and 
complained to Deo Saran, the head of the 
Kurmi party and the latter took him again 
along with him to pluck the mangoes. This 
time Deo Saran, Rameshwar and Bachchu 
went to pluck the mangoes armed with lathis 
and Deo Saran challenged that he would 
take the fruits and any one who could, might 
oppose him. It was wholly wrong on the 
part of Rameshwar and Deo Saran to have 
gone there with lathis to enforce then- 
supposed right by show of force and challenge 
Ujagar and others of the other party. The 
appellants, Ujagar and others, in response to 
the challenge went there armed /with lathis 
to resist the taking of fruits by Deo Saran's 
party. There was - an exchange of hot words 
between Deo Saran and Dalganjan, a 
servant of Behari Lai, and they then came 
to blows; many other kurmis also arrived 
and a fight commenced, in which Deo Saran 
on one side and Dalganjan and his brother 
Sheo Partap on the other were hurt and 
felled down. The others then went away.” 

The learned Additional Sessions Judge 
has found that Thakurdin was in rightful 
possession of the mang > crops and that as 
Rameshwar r s lease had not been sanctioned 
he and his party had no right to the crops 
and had no right whatsoever to take the 
fruits by force. He has also found .that it 
was quite wrong of Rameshwar to go there 
and pluck such fruits. He has also found 
that when they went a second time to pluck 
the mango fruits they went there armed with 
lathis and challenged that they would take 
the fruits and any one who wanted to resist 
them should come forward. This conduct 
has been found by the learned Additional 
Sessions Judge to have been wholly wrong. 
It has been also found that in response to 
the challenge the members of Ujagar’s 
party went there to resist tne taking of fruits 
by. Deo Saran’s , party. It is clear that the 
accused went there to resist the other party, 
that hot words were exchanged and they 
ultimately came to blows. In the fight which 
took place one raaa Deo Saran was hurt on 
the other side and: received some simple 
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hurts, whereas two men were hurt on the 
accused's side and were actually felled down. 

The actual facts cannot now be much 
disputed and they were fully proved by the 
evidence of a number of neighbours who 
happened to be present near the scene. The 
accused at the trial raised the plea of private 
defence of property. The learned Additional 
Sessions Judge has over-ruled that plea on a 
ground which is not quite apparent. In the 
course of his judgment he has remarked : “ It 
would have been a different thing if Thakur¬ 
din had tried to protect his possession against 
Rameshwar What the learned Judge 
probably thought was that as the crop was 
in the possession of Thakurdin he alone could 
have put forward a plea of self-defence and 
that the other accused persons who are not 
directly related to Thakurdin could not claim 
that protection. This view was dearly 
wrong. He has also remarked that “ the 
fight commenced before any fruits were 
plucked by the opposite party ”. Under 
Secti m 97 of the Indian Penal Code it is 
provided that every person has a right tc 
defend the property whether moveable or 
immoveable of himself or of any other person 
against any act which is an offence falling 
under the definition of theft, robbery or 
criminal trespass or which is an attempt to 
commit theft, robbery or criminal trespass. 
On the findings arrived at by the learned 
Additional Sessi ms Judge himself there can 
be no doubt whatsoever that there was 
certainly an attempt on the part of the 
opposite party to commit both theft, if not 
robbery, and mischief as well as criminal 
trespass in defence of Thakurdin’s right and 
it was quite immaterial whether the present 
accused persons did or did not themselves 
own the mango crops. I may also add that 
the learned Additional Sessions Judge has 
not found that the case came under Section 
99 of the Indian Penal Code. It is not 
suggested that there was time to have 
recourse to the protection of the public autho¬ 
rities or that there was more hurt caused 
than was absolutely necessary for the purpose 
of the defence. The opposite party having 
been the aggressors were altogether in the 
wrong and I am of opinion that the accused 
persons under the circumstances were justi¬ 
fied in defending the rights of Thakurdin and 
resisting the attack of the opposite party. 

I accordingly allow this revision, set aside 
the convictions and the sentences passed on 
the applicants and acquit them of the offences 
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with which they have been charged. I also 
direct that the order calling upon them to 
furnish security be cancelled. 

Revision allowed, conviction set aside. 
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SULAIMAN AND MuKERJI, JJ. 

Superior Bank, Limited, Muzaffarnagar . 

Decree-holder—Appellant. 

v. 

Budh Singh and others.... Judgment-Debtors— 

Respondents. 

Execution S. A. No. 682 of 1923 connected with 
Civ. Rev. 96 of 1923 decided on 27th February, 
1924 from the decree of the Additional District 
Judge of Meerut, dated 26th January. 1923. 

(a) Civil P.C.,0 21, R. 90—Application by D. 
H. auction purchaser to set aside sale as being a 
nullity is covered by S. 47, C. P. C.—C. P. C., S. 47. 

If the sale is to be set aside on the ground that 
it was absolutely illegal and not merely irregular 
the case would not come within the four corners 
of Order 21 Rule 90 which refers to ‘material 
irregularity or fraud in publishing or conducting 
it When the auction purchaser is the decree- 
holder himself and when an application is made 
to have the sale set aside on a ground other than 
that covered by Order 21 Rule 90 and there is not 
an application under Order 21 Rule 89, then it 
raises a question within the meaning of the 
expression “ execution, discharge or satisfaction 
of a decree ” as mentioned in Section 47 C. P C. 
[P. 699, Col. l.J 

(b) Civil P. C., O. 21, R. 90-Revision. 

Allowing application to set aside sale as being 
illegal under R. 90 without substantial injury 
to applicant owing to irregularity is rcvisablc. 
[P. 699 Col. 2.] 

(c) Civil P. C., 0. 41, R. 5-Effect. 

Stay order on condition of security by appellate 
court comes into effect when security is given. 
[P. 699 Col. 2 ] 

P. L. Banerji for the Appellant. 

The Respondents were not represented. 

Sulaiman, y .:—Execution Second Appeal 
No. 682 of 1923 and Civil Revision No. 96 of 
1923 have been connected and have been 
filed from the same order. The revision has 
been filed by way of a precaution in case it 
be held that no second appeal lies. 

A mortgage decree was in execution and 
the 17th of August, 1922, was fixed for sale 
of the properties mortgaged. A day before 
the sale, namely, on the 16th of August, two 
of the judgment-debtors put in an application 
that one of the houses should not be sold 
tiil the other two houses had been put up 
for sale and the decree had not been satisfied. 
This application was rejected on that very 
date by the execution court at .Muzaffarnagar. 
That Court was subordinate to the court of 
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the District Judge at Meerut On the 17th 
of August, 1922, an appeal was preferred be¬ 
fore the District Judge from the order dis¬ 
missing the judgment-debtor’s application 
and on the same date an application for stay 
of execution was also filed. On that date 
the learned District Judge passed an order in 
the following terms:—“1 order that the south 
faced compound be not sold provided the 
applicants guarantee to make up the amount 
outstanding to Rs. 1,640 odd if the sale of the 
other houses does not fetch that amount". An 
intimation by telegram was sent to the court 
at Muzaffarnagar. The telegram was receiv¬ 
ed by the telegraph office at 1-25 p. m. and 
was sent to the court which is at a distance 
of only a few minutes' walk. The sale was 
conducted by the Amin and was completed 
at 2 p. m. that afternoon. It is said by the 
learned Munsiff in this case that the sale had 
been finished before the Amin received the 
order postponing the sale and even before the 
learned Munsif passed such an order on 
receipt of the telegraphic communication by 
the appellate court. It is not clear, however, 
whether the court had received the actual 
intimation of this stay order before 2 p.m. 
though the learned District Judge is inclined 
to the view that the probability is that the 
court at Muzaffarnagar must have received 
such intimation before the sale was actually 
completed. On receipt of this intimation 
the court was not prepared to act on a mere 
telegram without a certified copy of the order. 
It accordingly merely postp >ned the sale for 
two days. The sale, as wc have already 
remarked, had taken place before this 
last order was passed by the execution 
court. 

The'appeal before the District Judge was 
ultimately dismissed on the 29th of Novem¬ 
ber, 1922 and the stay order was automati¬ 
cally discharged. 

An application under Order 21 Rule 90 
was however presented on behalf of the 
judgment-debtors for setting aside the sale 
which took place after the order of the stay 
of execution had been passed by the District 
Judge. The learned Munsiff refused to set 
aside the sale by his order dated the 23rd of 
September, 1922. An appeal was preferred 
from this order and the learned District 
Judge has allowed the appeal and set aside 
the sale. The execution second appeal and 
the revision have been filed to this Court 
from the order of the appellate court dated 
the 26th of January, 1923. 
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an order oassed under Section 47 of the 


The firet question which we have to decide 
is whether an appeal lies or whether we must 
consider this case on the revisions! side. 

It is to be noted that in this particular 
case it was the decree holder himself who 
had purchased the property at an auction sale 
and it is the decree-holder alone who has 
come up to this court. The interest of any 
third party like a stranger auction purchaser 
has* not come in at all. Had that been the 
case there would have been no difficulty in 
saying that the application was one falling 
exclusively under Order 21 Rule 90. We 
have had that application read to us and the 
substantial ground raised in it was that the 
sale itself was a nullity and not only that 
there had been an irregularity in the conduct 
of it. It is to be noted that, if the sale is to 
ue set aside on the ground that it was absolu¬ 
tely illegal and not merely irregular the case 
would not come within the four corners of 
Order 21 Rule 90 which refers to ‘ material 
irregularity or fraud in publishing or conduct¬ 
ing it’ Wnen the auction purchaser is the 
decre.e-holder himself and when an applica¬ 
tion is made to have the sale set aside on 
aground other than that covered by Order 
21 Rule 90 and there is not an application 
under Order 21 Rule 89, then, we are of 
opinion that, it raises a question within the 
meaning of the expression *' execution, 
discharge or satisfaction of a decree ” as 
mentioned in Section 47 of the Code of 
Civil Procedure. Such a question has to be 
determined by the execution court under the 
powers conferred on it by that section- 
Then under Section 2 of the Code of Civil 
Procedure all such orders are really decrees 
and can be appealed against as such. The 
application for setting aside the sale, 
although ostensibly ope made under Order 
21 Rule 90, was obviously a composite appli¬ 
cation, and the ground on which the sale was 
sought to be set aside, was that it was 
altogether null and void and illegal and not 
that it was merely irregular. We are 
theiefore of opinion that the order passed 
by the learned Munsiff fell under Section 47 
of the Code of Civil Procedure. In that 
view of the matter there was a first appeal 
before the District Judge and the appellant 
is competent to come up in second appeal 
to this Court 

We may mention that even if we were 
considering this case on the revisional side 
we would be disposed to interfere. If the 
• order passed by the District Judge was not 


Code of Civil Procedure at all but was an 
order which was passed by an appellate 
court hearing an appeal from an order 
refusing to set aside the sale, on an applica¬ 
tion under Order 21 Rule 90, then it is clear 
that the learned District Judge has committed 
a material irregularity in the exercise of his 
jurisdiction. If he was proceeding to dispose 
of an application made under Order 21 Rule 
90 he had to fix his attention not only on the 
material irregularity alleged in the applica¬ 
tion but had also to see whether that material 
irregularity had or had not resulted in 
any substantial injury to the applicants. 
The learned District Judge .does not use 
the word ‘ irregularity ’ in his judgment at 
all but calls the sale illegal, and he has 
not g »ne on to consider whether there 
has or has not been any substantial injury 
caused. Even in this view of the matter, 
therefore, the order of the District Judge 
cannot stand. 

Coming to the merits of the case we are of 
opinion that the sale which took place on the 
17th of August, 1923, should not have been 
set aside. In the first place we have to con¬ 
sider the wording of the actual order for stay 
passed by the lower appellate court, which 
has been set forth in full in the opening por¬ 
tion of our judgment. It is clear that that 
order was not an absolute order for stay 
w ^ich came into effect as soon as it was 

passed. ^ * s c ' ear that t * ie orc * er was con ‘ 
tingenton the applicant guaranteeing to make 
up the amount outstanding to Rs. 1,640 odd. 
The order was obviously addressed to the 
execution court where the guarantee had to 
be given. We are of opinion that so long as 
the condition required for coming into effect 
of that conditional order was not fulfilled the 
order did not come into effect. The facts 
recited by us make it clear that on the day 
fixed for sale all thit the execution court did 
was to p .stpone the sale for two days- The 
judgment-debtors offered no guarnnt ee to the 
execution court and none was take 11, It is 
clear, therefore, that there was no absolute 
stay order in force at the time when the sale 
actually took place at 2 p.m., that afternoon, 
In this view, therefore, the sale was not 
at all illegal. 

So far as the order postponing the sale 
passed by the execution court itself is con¬ 
cerned it is clear that that order was passed 
after the sale had actually taken place. The 
sale, therefore, cannot be said (o be invalid in 
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view of the order passed by the execution 
couit. 

Under the circumstances it is unnecessary 
for us to consider the broader question 
whether a stay order passed by an appellate 
court automatically comes into effect as soon 
as it is passed or whether it does not take 
effect until it has been communicated to the 
execution court. 

We accordingly allow this appeal, set aside 
the decree of the lower appellate court and 
restore that of the court of first instance with 
costs in all courts. 

In view of this order no separate order is 
now necessary on the application for revision. 

Appeal allowed and decree set aside. 
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Mukerji and Daniels, JJ. 

Sanwal Das .Decree-holder—Appellant 

v. 

Ihe Collector of Etah .Judgment-Debtor— 

Respdt. 

Execution S. A. No. 944 of 1923 decided on 12th 
March, 1924, from the decree of the District 
Judge of Aligarh, dated the 10th April, 1923- 

Civil P. C\, S. 42 — Court transferring decree can't 
decide questions under S. 47, C. P. C. 

The enactment of S. 42 is clearly intended to 
be of general application and to remove all 
questions arising out of the decree, such as those 
dealt with by Section 47 of the Code and the like, 
from the cognisance of the court which made the 
transfer. 43 All. 394, Foil. [P. 300, Col. 2.] 

K. N. Katju for the Appellant. 

L. A/. Banerji for the Respondent. 

Daniels, J .:—This is a second appeal by 
the decree-holder in execution proceedings. 
The facts are that a simple money decree 
was obtainable by the appellant against 
one Rao Maharaj Singh in the court of the 
Subordinate Judge of Allahabad. The 
judgment-debtor held property in Aligarh. 
After the decree was passed the estate of 
the judgment-debtor was taken 'over by the 
Court of Wards. The appellant decree- 
holder applied to the learned Subordinate 
Judge to have the Collector of Etah as 
manager of the estate of the judgment- 
debtor under the Court of Wards added 
on the record and for the decree to be 
transferred for execution to the court 
of the Subordinate Judge of Aligarh. The 


Collect jr Was given notice of this application. 
He apparently at one time contemplated 
hhng objections, for he sent/a telegram ask¬ 
ing for time to do s 0 . Ultimately, however 
no objections were filed and an order was 
passed adding the name of the Collector 
as manager on behalf of the Court of Wards 
and transferring tbe decree for • execution to 
the Aligarh District. When the decree came 
before the executing court in Aligarh the 
Collector objected to the execution on the 
ground that as the decree-holder had failed 
to notify his claim under Section 17 of the 
Court of Wards Act his ’demand must be 
deemed in law to have been satisfied under 
Section 18 of the same Act. This conten¬ 
tion was rejected by the Subordinate Judge 
but was accepted by the learned District 
Judge in appeal. The decree-holder comes 
here in second appeal relying an Order 21 
Rule 28 of the Code of Civil Procedure and 
urging that on account of the failure of the 
Collector to take objections before the 
learned Subordinate Judge of Allahabad the 
matter in dispute must be deemed to be res 
judicata between the parties. We think 
that there is no force in this contention. 
Unless it can be held that the matter has 
been expressly or impliedly decided between 
the parties, there is no doubt that the court 
to which the decree was transferred for 
execution had jurisdiction to entertain the 
objection preferred to it. This is expressly 
laid down in Section 42 of the Code of Civil 
Procedure. That section has been interpre¬ 
ted by this Court in Sited Prasad v. Messrs. 
Clement Robson <S> Co. (1) and it has been 
held that the enactment is clearly intended to 
be of general application and to remove all 
questions arising out of the decree, such as 
those dealt with by Section 47 of the Code 
and the like, fromrthe cognisance of the court 
which made the transfer. We think that 
neither the impleading of the Collector as a 
party as representing the Court of Wards 
which had taken 'over the superintendence of 
the judgment-debtor’s estate, nor the order 
transferring the decree for execution (the 
latter order might have been, though in fact 
it was not, passed ex parte ) amounts to a 
decision of the question whether the decree- 
holder’s demand must be deemed to have 
been satisfied under Section 18 of the Court 
of Wards Act; and we hold that the judg¬ 
ment-debtor was not precluded from taking 
this plea before the learned Subordinate 
Judge of Aligarh. 

(1) (1921) 43 All. 394 = 6H.C. 401 = 19 AL-J. 
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\Ve accordingly dismiss the appeal with 
fcosts including in this court fess on the 
higher scale. 

Appeal dismissed. 
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SuLAIMAN, J. 

Ya min and another .Appellants. 


v. 


K in g-Empe ror .Responde n t. 

Criminal Appeal No. 973 of 1923 decided on 29th 
February, 1924, against the order of the Sessions 
Judge of Saharanpur dated the 9th October, 1923. 

(a) Penal Code , S. 395 —For robbery in a house , 
owners being scared away after (not before) accused's 
entering the house is not necessary. 

In order that the offence of robbery be commit¬ 
ted it is not necessary that fear should be caused 
to the owner of the house after the robbers have 
entered the house. If the robbers scared away 
the owner on account of the fear caused in his 
mind before they had been able to make an entry 
in his house the offence of robbery would be quite 
complete. [P. 701, Col. 2.] 

(b) Evidence Act , S. 114— Theft. 

From the mere fact that the articles were 
discovered in accused’s possession soon after the 
theft the Judges did not draw the presumption 
that accused was the thief himself. [P. 702 Col. 2.] 

Hamid Hasan for the Appellants. 

The Government Pleader for the Respon¬ 
dent. 


Judgment :—This is a criminal appeal by 
Yamin and Barkat from an order convicting 
them under Section 395 of the Indian Penal 
Code and sentencing them to 5 years’ 
rigorous imprisonment each. 

There can be no doubt that on the 24th 
of August, 1923, a very serious and deplorable 
communal riot took place at Saharanpur. It 
is neither necessary to go into the history of 
that riot nor to give any details of it. The 
present appellants were charged with having 
been concerned in the looting of the shop of 
the complainant Rupchand. Rupchand’s 
statement is that at about 3 or 4 O'clock on 
that afternoon he was at his shop when a 
great gathering of Mahomedans took place 
in the bazaar. They were.taking out their 
flftftarflS. He says that he saw a crowd of 
or bO Mahomedans coming from the 
Halwais quarter crying “ Kafiron ko mar lo .” 

f he naturally got 

I ° d£ed f H s shop and went straight 
i hom< * which is at some distance 
E® t t e - 8h0p ’ ^ did not actually see his 

t° ken int0 or looted. He 

remained at his house for 2 or 2* hours 


and then, when he heard that things had 
settled down, he went to his sh ’P and 
discovered that it had been broken into and 
looted. There is absolutely no reason to 
doubt the evidence of Rupchand and I accept 
it in its entirety. It may, therefore, be taken 
for granted that Rupchand saw a large crowd 
of 50 or 60 Mahomedans shouting thit non- 
Mahomedans should be beaten, and that it 
was on account of the fear to his person 
and property that he locked his shop and 
went away from it. If it were established 
that it was this crowd of 50 or 60 Mahome- 
dans or any members of this gang who lo .ted 
his shop I would have no hesitation in holding 
that the offence committed was one of 
robbery and not merely a theft in a dwelling 
house. In order that the offence of robbery 
be committed it is not necessary that fear 
should be caused to the owner of the house 
after ihe robbers have entered the house. 
If the robbers scared away the owner on 
acc iUnt of the fear caused in his mind before 
they had been able to make an entry in his 
h >use the offence of robbery would be quite 
complete. On the other hand if Rupchand 
had been scared away by this crowd of 50 or 
60 men hut the gang which actually robbed 
his house was n at this gang but was some 
other band, then I would be compelled to 
Irold that it was simply a case of theft in a 
dwelling house and not robbery. If the band 
which actually robbed the house was not the 
band which had caused fear in Rupchand’s 
mind the act of this second band would not 
amount to an offence of robbery but would 
merely amount to a theft in a dwelling 
house, because neither the theft was commit¬ 
ted in the presence of Rupchand nor was 
any fear caused in his mind by the gang 
which looted the shop. '' 
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looting of Rupchand’s shop is & 
of the prosecution witness Banu Mai This 
witness owns a shop opposite that of 
Rupchand. His statement is that he was 
sittmg at his shop that afternoon and kept 
the door of his shop partly open in order to 
see what was happening outside and yet to be 
ready to close his shop in case he feared that 
the crowd were going to attack it. He says 

remov T 15 Mahomedens 

removing the shutters of Rupchand’s shop and 

entering , t and looting it He was, however, 

unable to identify the men who actually 

looteil the shop. It is unfortunate that Banu 

Mai was not asked the exact time when this 

looting took place. It is, 21 
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possible to say definitely that the 10 or 15 
Mahomedans who Banu Mai mentioned were 
out of the crowd of 50 or 60 men who were 
seen by Rupchand. Nor is it possible to 
say that the looting took place within a few 
minutes of the departure of Rupchand As 
there was a general commotion in the town 
of Saharanpur it is not impossible that there 
were several bands of rioters marching down 
the streets at various times and at different 
places. The evidence of Rupchand and Banu 
Mai leaves a gap and it is impossible to say 
that the 10 or 15 men who were seen by 
Banu Mai looting the complainant’s sh >p were 
men of the group of 50 or 60 men who h id 
frightened Rupchand away. In the absence 
of any such evidence I am compelled 
t > say that it cannot be held that the 
10 or 15 men who looted Rupchand’s 
shop had caused any fear in the mind 
of Rupchand of any hurt or wrongful 
restraint to his person. The looting com¬ 
mitted by the band of 10 or 15 men cannot 
amount to the offence of robbery as defined 
in Section 390, I. P. C., but would be an 
offence of theft in a building used for the 
custody of property as mentioned in Section 
380, I. P. C. The shop of Rupchand was 
looted some time between 3 p.m. and 5 p.m. 
The e.sact time cannot now be stated. The 
accused persons were arrested in the street 
between 4-40 and 4-45 p.m, The accused 
Vamin was found in possession of several 
articles namely a dhoti, a sangi and three 
pieces of chintz. These were new pieces of 
cloth and they have been identified by the 
complainant as part of the property looted 
from his shop. I have, no doubt, in m y mind 
whatsoever that these articles belonged to 
the complainant and were part 0 f the stolen 
property. These were ca pable of beinq 

identified and they were un sewn pieces of 
cbth which would no t ordinarily be worn. 
The accused Yamin was carrying them under 
his arm. In the Court of Sessions Yamin had 
denied having been found in possession of 
these articles, but I am satisfied that he was 
.und in possession of these articles at the 
tf me of arrest. 


The other accused Barkat was found to 
wear chintz turban on his head. The accused 
before the Magistrate claimed this turban as 
his own property. The turban, however, bore 
the label of the shop of Ratnam & Co., 
glued to the stuff and the chintz was quite 
unwashed and was fully recognised by the 
complainant as belonging to him. I am satis¬ 
fied that it was a part of the 6t;len property 


and was found on the person'of the accused 
Barkat at the time of his arrest. 

It is. however to be noted that no one was 
able to identify cither Yamin or Barkat as 
bein'* among those men who entered the shop 
of Rupchand and looted it. The conviction 
of Yamin and Barkat rests on the evidence 
of their being found in possession of the 
stolen articles very soon after the offence. 
When the stolen property is found in the 
possession of a person soon after the theft 
the court is under Section 114 of the Indian 
Evidence Act entitled to presume that either 
that person is himself the thief or he has 
received the go^ds knowing them to be stolen 
unless he can account for his possession. In 
the present case both the accused have 
entirely failed to adequately account for their 
possession of these articles. It was, there¬ 
fore, open to the court to draw the presump¬ 
tion either that they themselves had stolen 
these articles from the shop of Rupchand or 
that they had received these articles knowing 
them to be stolen. The learned Judge has 
held that the presumption is that these 
accused persons were themselves the princi¬ 
pal offenders. He has given reasons for 
drawing that presumption. On the other 
hand it has been brought to my notice thrt 
in another case arising out of a similar loot¬ 
ing which took place on the same day at the 
same town, viz., Saharanpur, a Division 
Bench of this Court in the case of Bashir, 
accused (Criminal Appeal No. 1109 of 1923 
decided on the 15th of February, 1924) held 
him guilty under Section 411,1.P.C., because 
he was found in possession of certain articles 
which had been stolen from the house of the 
complainant in that case. From the merel 
fact that the articles were discovered in hisl 
possession soon after the theft the learned! 
Judges did not draw tbe presumption that! 
Bashir was the thief himself. As there is] 
always a possibility that the accused got 
these articles, which they must have known 
were stolen, from some other persons or 
might have picked them up when dropped by 
the real thieves, I think that it would be safe 
to follow the precedent referred to by me. I 
would, therefore,! draw only the presumption 
that the accused persons having been found 
in possession of the stolen goods soon after 
the theft had received the goods knowing 
them to be stolen, as they were not able to 
account for their possession. 

I have already found that on the state¬ 
ment of the complainant Rupchand and that 
of the -only other prosecution witness Banu 
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Mai it is impossible to hold that a robbery 
had been committed. It follows, therefore, 
that the accused persons must be convicted 
under Section 411,1.P.C. for having received 
properties which they knew had been stolen 
and *which in fact had been stolen in the 
course of a theft inside a shop. 

Under the circumstances of this case, how¬ 
ever, I must impose the maximum sentence of 
imprisonment permissible under Section 411, 
I.P.C. I accordingly set aside the conviction 
and sentence of both the appellants under 
Section 395, I. P. C. and instead convict both 
the appellants under Section 411, I. P. C. and 
sentence them each to rigorous imprisonment 
for a term of three years. With this 
modification the appeal is dismissed. 

Appeal dismissed. 


* 1924 ALLAHABAD 703. 

Danibls and Mukbrji, JJ. 

Clihote Lal .Judgment-Debtor— 

Appellant 

v. 

Kedar Nath and others .Decree-Holders— 

Repdts. 

Execution Second Appeal No. 977 of 1925 
ikeided on 13th March, 1924, from the decree ol 
the District Judge of Agra. 

Insolvent Debtors Act, Ss. 7, 26, and 27—Befor, 
discharge Insolvent is not incompetent to contract aim 
dial with aftsr-acquired properly . 

All persons dealing with an undischarged 
insolvent bona fide and for a consideration arc 
™£ ged . making a further payment, to 
the Official Assignee, provided the transactions 
took place before the Official Assignee intervened 
and claimed the property on behalf of the insol- 
, An insolvent who had not obtained 
his final discharge has power with respect to 
after-acquired property to buy and sell and give 

< J° a11 other ncts which he could 
."2 d ° n * kc fore his insolvency. This law 

8 P ri'| C ,, m 7 cabIc and 'mmoveablc property 

8 Cal. SS6, Poll. [P. 704 Col. 1.] 

K. N. Katju for the Appellant. 

L. M. Baturji, P. L. Bvierji and N. P. 
sxstnatia for the Respondents. 

Mukerjt, —The facts of this case are 
bnefly these. One Kedar Nath of Agra was 
In^i dlC \^ '"solvent in Calcutta under the 

1HH ,S .*? ° n 4th SeptemlLr! 

Nath obtained 1 * 1 1 9 K>; Kata 

but he "S a " °i der for P ereo " a > discharge, 

■* 80 adjudicated 
ed. In 1921 ^ p r° pert y was concern- 

on= , ChhMte 

* ot a qertarn sum of money 


on the ground that it was due to him 
for certain services rendered to Clihote Lal. 
He obtained a decree on 19th January, 1922. 
On 11th February, 1922, Kedar Nath sold 
the decree to Baijnath. Clihote Lal filed an 
appeal against the decree and made an appli¬ 
cation to the court for the stay of execution 
pending the appeal on the ground, inter alia, 
that Kedar Nath was an undischarged. insol¬ 
vent. It appears, however, that the parties 
Came to terms on 22nd February, 1922. 
A compromise was filed in the execution 
department by which on payment of a sum 
of Rs. 2,300 to Baijnath, the transferee, the 
decree was taken as fully satisfied. The 
appeal was also dismissed on an application 
by the appellant, Chhote Lal. Th>. Official 
Assignee then, for the first time, intervened 
on 3rd March, 1922. On that date he made 
an application to the learned Subordinate 
Judge of Agra asking that his name might be 
substituted in place of Kedar Nath and that 
he might oe permitted to execute the decree. 


We may point out here that, the learned 
Judge of the lower appellate court, has made 
a mistake in saying that the application was 
made on 21st February, 1922. That was the 
date on which the Official Assignee in 
Calcutta signed the application which was 
actually filed on 3rd March, 1922. The 
application of the Official Assignee was dis¬ 
missed on 4th March, 1922, by the learned 
Subordinate Judge on the ground that, the 
decree had been satisfied and there could be 
no substitution of names. On 24 th March, 
1922, the Official Assignee made an indepen¬ 
dent application for execution of th 0 decree 
which had been obtained by Kedar Nath. 
Chhote Lal came in and pleaded that he had 
satisfied the decree and it could not be execut¬ 
ed against him. He led evidence before the 
court of the first instance to prove the factum 
of payment. The learned Subordinate Judge 
came to the conclusion that there was a 
payment but that payment could not 
exonerate Chhote Lal. On appeal, the 
district Judge came to the same conclusion 

and dismissed the appeal of Chhote Lal. 

In this Court it has been contended on be- 
half of Chhote Lal that having regard to 
the law as has been interpreted by various 
nilings of court, he was not to be called upon 
to make a second payment 


^ * A 


ur cne respondent u wus i 
that, there was really no finding on 

tW °L flrSt court t0 the effe 
that, there was a bona fide payme 
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and that no such finding was 
confirmed by the learned District Judge. 
We have, however, heard a portion of the 
evidence and n 'tice that the Official Assignee 

•3 

led no evidence t o contradict that evidence 
which had been adduced on the part of 
Chhote Lai. We must, therefore, hold 
and do hold that Chhote Lai did as a 
matter of fact make a payment of Rs. 2,300, 
and that payment was a bona fide one to 
satisfy the decree passed against him. 

Now the question is whether the.fact that, 
Chhote Lai was aware 'that Kedar Nath was 
an undischarged insolvent precluded him 
from making a valid payment of the decree. 
We have been referred to Sections 7, 26 
and 27 of the Insolvent Debtor’s Act and to 
the following cases, namely 25 O. B. D. 
262, 47 Cal. 696, 8 Cal. 556, 30 Mad. 
145 and 43 Bom. 890. It appears to us 
as a result of these authorities that in spite 
of the fact that by order passed under Section 
7 of the Insolvent Debtor’s Act, the future 
property of Kedar Nath was to vest in the 
Official Assignee, Kedar Nath was left free to 
dispose of any property that he might acquire 
after being declared an insolvent and that, 
all persons dealing with him bona fide and for 
a consideration were to be discharged from 
making a further payment, to the Official 
Assignee, provided the transactions took 
place before the Official Assignee intervened 
and claimed the property on behalf of the 
insolvent’s estate. 

The leading case on the p >int is that of 
Cohen v. Mitchell (1). That case was quoted 
in 43 Bom. 890 and Shah, J. on page 903 
^ys ; —» In India long before the decision in 
Cohen v. Mitchell (1) it was held in Kris• 
locomul Milter v. Suresh Chunder Deb (2) 
that so long as the Official Assignee had not 
interfered, an insolvent who had not obtained 
his final discharge, had power with respect 
to after-acquired property to buy and sell and 
give discharge, and do all other acts which 
he could have done before his-insolvency.” 
He has shown at page - 905 of the report that 
this law applied to both moveable and 
immoveable property. We are. dealing with 
moveable property, namely a decree. 

The authorities, therefore, establish the 
proposition for which the appellant contends. 
Indeed, Mr. Asthana, the learned counsel 
on the other side, agrees that the point 

25 Q. B. D. 262 = 59 L. J. Q. B. 409 = 
63 L T 206 = 38 W.R. 551 = 7 Morrel 207. 

(2) (1882) 8 Cal. 556 = 12 C. L. R. 253. 


cannot be controverted. We accordingly 
allow the appeal with costs, which will include 
fees in this Court on the higher scale and set 
aside the decrees of the c nuts below, and 
dismiss the application for execution made, 
by the Oflicial Assignee. The appellant will 
get his costs in the courts below as well. 

Appeal allowed. 
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M ukf.rji and Daniels, JJ. 


D. Shahzad Singh 


v. 


Decree-holder— 

Appellant 


D. Hanuman Rai and others .Judgment- 

Debtors—Respondents. 


Execution S. A. No. 1251 of 1923 decided on 
12th March. 1924, from the decree of the District 
Judge of Ghazipur dated the 27th June, 1923. 

Civil P. C., S. 68—Civil Court has no power after 
transfer—Collector alone can resell for realizing 
price . 

Where once the case has been transferred to 
the Collector, the Civil Court has no power to 
pass any order in that case. In spite of the sale 
having taken place, it is for the Collector to decide 
whether he would re-scll the property or not in 
order to realise the balance of the purchase 
money. Under rules framed by Local Govern¬ 
ment (Rule No. 26), it is entirely in the discretion 
of the Collector to decide whether he would or 
would not realise the balance of the purchase 
money by re-sale. [P. 705 Col 1 & 2.] 

U. S. Bajpai and S. N. Verma for the 
Appellant. 

M. L. Aganuala and Janaki Prasad for 
the Respondents. 

Mttkerji, J. :—This appeal arises under 
peculiar circumstances. The appellant, Shah¬ 
zad Singh, obtained a mortgage decree for 
sale of the property of Hanuman Rai and 
others, the final decree having been passed 
some time in December 1920. The appellant 
put in his application for execution of the 
decree on 1st July, 1921 and declared that the 
property was ancestral. He also stated that 
the property was subject to no encumbrances. 
His duty included the production of a certifi¬ 
cate from the Sub-Registrar as to whether 
there was any encumbrance or not, and this 
he performed. But it was the duty of the 
Collector and Collector alone to find out with 
the assistance of both the decree-holder and 
the judgment-debtor what were the encum¬ 
brances that were to be notified as existing 
over the property. The decree was trans¬ 
mitted to the Collector for execution, 
apparently with a note that there were vf) 
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encumbrances over the property. The pro¬ 
perty was s^ld by the Collector and the 
decree-holder himself purchased the same far 
the sum of Rs. 5,200. He gave a certificate 
of satisfaction of his own decree and had 
under the rules to pay the balance. He then 
discovered that there was heavy encumbrance 
over the property, the date of which was 
more than 12 years prior to the date of the 
sale. It was on this account that this 
encumbrance was not shown in the Sub-Regis¬ 
trar’s certificate which was only for 12 years. 
The decree-holder, naturally, found that he 
had made a bad bargain and attempted to 
resile from it. He did not put it in the balance 
of the purchase money and he asked the 
Collector to re-sell the property declaring the 
encumbrance which he discovered The 
Assistant Collector who was in charge of the 
sale refused to hear him, being of opinion 
that he could not go behind the orders of the 
Civil Court. An appeal was lodged to the 
Collector and he also thought that the remedy 
of the appellant lay in the Civil Court. He 
said:— 

“ If the Civil Courts agree to this the sale 
will be set aside. 1 agree with the sale 
officer in not encroaching on the jurisdiction 
of the Civil Courts and I dismiss the appeal 
with costs." 


The appellant then went to the Civil Court 
and asked the learned Subordinate Judge 
to declare that the property was really non- 
ancestral. His object was clear. H .* wanted 
that if the property was declared non-ances- 
tral the Civil Court would call back the 
papers and proceed with the sale afresh. If 
that had happened he would have been 
entitled to show to the Civil Court that there 
jwas an encumbrance. The learned Subordi¬ 
nate Judge, however, held that once the case 
had been transferred to the Collector, the 
Civil Court had no power to pass any order 
in that case. I entirely agree with this view 
which was also upheld by the learned District 
Judge. In Chapter IV, Rule IX of the 
General Rules (Civil) of 1911 for Civil Courts, 
£ 1S expressly laid down that, “ A Civil Court 
has no power to interfere with the procedure 
of a Collector in the execution of a decree 
which has been transferred to him under 
Section 68 of Act V of 1908 The ques¬ 
tion whether the property was ancestral or 
not was already decided between the parties 
and that decision was binding on both. The 

^“8 been sent to the Collector for 
execution the Civil Court ceased to have any 
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jurisdiction over the execution proceedings. 
All that it could do was to recall the papers. 
But the result would be that, when the decree- 
holder again applied for execution, the papers 
would have to be sent bock to the Collector 
the property having been declared to be 
ancestral. 

The appellant has now come to this Court 
for his remedy. I am afraid we cannot give 
him any. But it seems to me perfectly clear 
that the learned Assistant Collector and the 
Collector were wrong in assuming that they 
had no jurisdiction to find out what were 
really the encumbrances over the property. 
In spite of the sale having taken place, it is 
for the Collector to decide whether he would 
re-sell the property or not in order to realise 
the balance of the purchase money. Under 
rules framed by Local Government (Rule 
No. 26) it is entirely in the discretion of the 
Collector to decide whether he would or not 
realise the balance of the purchase money by 
re-sale. It is to be noted that the decree- 
holder is not at all at fault. If he was not 
aware of any encumbrance in spite of an 
enquiry into the Sub-Registrar’s office, it was 
no fault of his. H:S conduct in purchasing 
the property for Rs. 5,200 shows that he was 
really unaware of the encumbrance. Other¬ 
wise he would not have paid such a large 
value for the property. As I have said, the 
learned Collector thought that it was for the 
Civil Court to give directions in the matter 
and not for him or the Assistant Collector to 
do anything. 1 am sure if the decree-holder 
goes again to the Collector and represents 
how the law stands on the point his prayer 
will be granted. In this appeal I am afraid 
nothing can be done. I would, therefore, dis¬ 
miss the appeal with costs. 

Daniels, J .:—I concur generally. The rules 
which determine the respective functions of 
the Civil Court and of the Collector when a 
decree has been transferred to the latter 
under Section 68 of the Civil Procedure 
Code are, however, not the rules framed by 
this Court but the rules framed by the Local 
Government under Section 70 of the Civil 
Procedure Code These rules are contained 
in the Board of Revenue Circulars, Volume I, 
Department II, Circular No. 25. Under Rules 
10, 11 and 18 of those rules it is the duty of 
the Collector to ascertain the existence of 
encumbrances and to issue the sale procla¬ 
mation. I concur in the order proposed. 

By the Court ;—The appeal is dismissed 
with costs. 

Appeal dismissed, 
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Daniei.s and Neavb, JJ. 

Laid Baij Nath and another .Decree- 

holders—Appellants, 
v. 

Panna Lal .Judgment-Debtor— 

Respdt. 

Kx. S. A. No. 1264 of 1923 decided on 22nd 
April, 1924, from a decree of the Additional 
Subordinate Judge of Aligarh dated the 25th 
April, 1923. 

Civil P.C.,0., 21, R. 2—Statement by D. H. is no 
certificate—Application by D. H. within reasonable 
time and court's order are necessary. 

A statement in an execution application of 
money having been paid by the judgment-debtor 
is not a certificate of payment as is contemplated 
by Order 21 Rule 2 and has not the effect of saving 
limitation. Order 21 Rule 2 clearly contemplates 
a formal proceeding consisting of two steps, first 
an application by the decree-holder informing the 
court of the payment, and secondly a formal order 
of the court recording the payment. This proceed¬ 
ing must be separate from and- prior to the 
execution proceeding in which it is desired that 
the payment should be recognised. 12 A. L. J. 
387; 12 A. L. J. 825 ; 38 All. 204, Foil. [P, 706 
Col. 2.] 

Gulzari Lal fur the Appellants. 

Panna Lal for the Respondent. 

Daniels, J.: —This appeal has been referred 
to a Bench for a decision 1 of the question 
whether a statement in an execution appli¬ 
cation of money having been paid by the 
judgment-debtor is such a certificate of 
payment as is contemplated by Order 21 Rule 
2 of the Civil Procedure Code and has the 
effect of saving limitation. The authorities 
of this court are against the contention. 
The authority of other High Courts is the 
other way and the learned Judge who refer¬ 
red the c i se doubted the correctness of this 
court’s rulings. 

The facts are these:—The decree was 
passed on 25th March, 1914. It was a com¬ 
promise decree and provided for payment by 
annual instalments on the 15th of March each 
year commencing with 1915. There was 
also a provision that on two instalments 
falling into arrear the whole decretal amount 
should become payable. The instalments 
for the first three years, 1915 to 1917, were 
paid on due date and were duly certified to 
the court. No further payment was certified. 
On 7th September, 1922, the decree-holders 
filed the present application for execution. 
Column 5 of the form of application which 
is intended to show any previous payment 
or adjustment is left blank. In the body of 
the application the decree-holders stated 
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that the instalments for the years 1918 to 
1920 had been paid and that as the instal¬ 
ments for 1921 and 1922 were in arrears 
they claimed the balance due under the 
decree. 

We think that the rulings of this court 
are correct and should be followed. The 
first is that of Knox, J. in Gokal Chandv. 
Bhika (1). All the decisions of other High 
Courts in' favour of the decree-holders pro¬ 
ceed on the ground that no period of limita¬ 
tion is fixed for an application by the decree- 
holder to certify a payment and that no 
particular form of certificate is prescribed. 
Both these arguments are noticed by Knox, 
J. who holds that Order 21 Rule 2 clearly 
contemplates a formal proceeding consisting 
of two steps, first an application by the 
decree-holder informing the court of the pay 
ment, and secondly a formal order of the 
court recording the payment- This proceed¬ 
ing must be separate from and prior to the 
execution proceeding in which it is desired 
that the payment should be recognised. 
The second decision is that of Piggott, J. 
in Bhajain Lal v. Chheda Lal (2). He 
refers to the contention that an execution 
application may be treated as an application 
certifying a payment as an ingenious sugges¬ 
tion, and follows without hesitation the view 
taken in 12 A. L. J. 387. The third case 
is that of Chattar Singh v. Amir Singh (3). 
This is a decision of Richards, C. J. and 
Rafiq J. upholding in a Letters Patent Appeal 
a decision of Sir Edward Chamier. This 
case was absolutely on all fours with the 
case now under appeal. The decree was 
an instalment decree and unless the 
statement in the execution application 
could be treated as a compliance with 
Order 21 Rule 2 the decree was time-barred. 
The Calcutta and Madras authorities were 
considered and it is stated that whatever 
may be the practice in those provinces the 
practice in the Agra province is to require a 
payment to be certified and recorded in a 
separate proceeding prior to the execution 
application, that this is in accordance with 
the spirit of Order 21 Rule 2, and that if the 
court which is called on to execute the 
decree finds that no payment has been 
certified and recorded when the application 
is made to it it is bound to assume that no 
payment has been made and to dismiss the 

(1) (1914) 12 A. L. J. 3S7 = 23 I. C. 753- 

(2) (1914) 12 A. L. J. 825 = 24 1. C. 215. 

(3) (1916) 38 All. 204 = 321.C. 590 = 14 A.L.J. 134. 
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application. We think that this view is 
correct and that the point of time at which 
the court is called on to consider whether 
the payment has been certified or recorded 
is the moment when the application is made 
to it to execute the decree. It is objected 
that this is taking a very technical view, but 
if the intention of the law is plain it is not 
in the public interest that it should be 
strained in any way in favour of the decree- 
holder. It is placing very great temptation 
in the way of the decree-holder, when he has 
kept silent as to an alleged payment and 
exposed the judgment-debtor to the risk of 
having to pay the amount over again so 
long as the decree remains effective, to 
allow him to come forward when it has 
become on the face of it time-barred to 
escape the plea of limitation by stating in 
his execution application that subsequent 
payments have been made. It is true that 
he will have to prove the payments but 
evidence of this kind is easy to bring 
forward and difficult to test, especially when 
the payments are alleged to have taken 
place nearly three years earlier. We may 
add that though no period of limitation has 
been prescribed for an application by the 
decree-holder to certify, the intention of the 
law appears to be that the payment should 
be certified within a reasonable time of its 
being made. It is primarily the decree- 
holder’s duty to certify. If he fails to do 
so Clause (2) of the rule allows the judgment- 
debtor to inform the court of the payment, 
and for the judgment-debtor’s application a 
penod of ninety days has been provided by 
Article 174 of the Limitation Act. We see 
no reason to differ from the view of the law 
which has prevailed in this court ever since 
the year 1914, and we accordingly dismiss 
the appeal with costs including in this court 
fees on the higher scale. 

Appeal dismissed. 
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Ram Bharosay and others.... Decree-holders 

Appellan 

Sohan Lal. .Judgment-Debtor- 

„ _ . , Responder 
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Though the dccrcc-holders may have been 
debarred from one particular mode of execution 
still it is open to them to execute their decree in 
any other way c. g. by attachment and sale of any 
moveable or immoveable property of the judgment- 
debtor. Therefore Section 15 of the Limitation 
Act does not apply. (P. 70S Col. I.] 

Harnandan Prasad for the Appellants. 

5. P . Sinlia for the Resp jndent. 


y —vjucsliuu iur decision in 
this appeal is whether the appellants-decree- 
holders* application for execution is time- 
barred. The application in question was 
p esented on lOtb January, 1923. The last 
previous application was made on 31st Octo- 
ber, 1919, considerably more than three years 
earher. The previous application was for 
the arrest of the judgment-debtor. The 
appellants rely on the fact that when the 
judgment-debtor was brought before the 
court on 17th November, 1919, he gave secu¬ 
rity and applied to be declared an insolvent. 
As the law stood the court was obliged to 
release him from arrest under Section 55 (4), 
L. P. C. He was released and made an appli. 
catmn to the insolvency court. While the 
insolvency proceedings were pending the 
execution application was struck off. This 
was on 18th December, 1919. On 11th Feb¬ 
ruary, 1920, the application to be declared an 
insolvent was finally rejected. In order to 

aPP 11 ^ 0 " within time 
the decree-holders require to deduct the 
whole period during which the insolvency 
proceedings were pending and this is what 
they claim to do und^r Section 15 of the 
Limitation Act. The learned District Judge 
has rejected this plea on the ground that 
under the Provincial Insolvency Act of 1907 
which was then in force the mere presental 
tionof an insolvency application does not 
prevent execution of the decree. If an orde^ 
of adjudication was subsequently passed 
under Section 16 of the Act that adjudication 
would relate back to the date of the insolvC " 
cy petition and would prevent any execution 
proceedings being take„% 5ce p t by ILTe 

court. In ftj, ^ „„ 0 ^ de / of 

cation was ever made and therefore the 

sion It? 11110 - 1 a f Vantage of this Provi- 

rlc mdeed> been he,d a Madras 

case that even the passing of an order 0 f 

adjudication does not amount to a suspension 

of execution under Section 15 of the EX' 

hon Act because after the adjudication eS 

cution proceedings could still be carried T 

by leave of the insolvency court. That i* n 

much stronger case than the present If 51 

where no adjudication was made, ° n S 
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The appellants rely on the language of 
Section 55 (4), C.P.C. Their learned Coun¬ 
sel argues that on the language of that 
clause it was not open to them to apply again 
for the arrest of the debtor so long as the 
insolvency application was still undetermined. 
He argues from this that until final orders 
were passed by the insolvency court execu¬ 
tion of the decree must be deemed to have 
been stayed. It is difficult to reconcile this 
argument with the actual language of Section 
15 of the Limitation Act. In the first place 
in order to bring Section 15 into operation 
it is necessary that execution shall have 
stayed by an injunction or order. In this 
case there was no injunction and no order 
staying the execution. If however this 
be a somewhat technical point the larger 
objection remains that execution of the 
decree was not stayed by the provisions 
of Section 55, C. P. C. The decree- 
holders may hive been debarred from one 
.particular mode of execution but it wns still 
open to them to execute their decree in any 
other way c. g. by attachment and sale of 
any moveable or immoveable property of the 
judgment-debtor. In my opinion Section 15 
of the Limitation Act does not apply. The 
learned C ounsel for the appellants puts for¬ 
ward an alternative plea that his present 
application sh ould be treated as being in 
continuation of the application of 31st Octo¬ 
ber, 1919. Seeing that the application in 
question was form illy dismissed on 18th 
December, 1919, there is no ground for 
accepting this plea either. 

The appeal therefore fails and it is accord¬ 
ingly dismissed with costs. 

Appeal dis iiissed. 


* 1924 ALLAHABAD 708. 

SULAIMAN AND MUKBRJI, JJ. 

Sanmukh Pande and another .Defendants- 

Appcllants. 

v. 

Jagannath Pande .(Plaintiff) 

and Ram Saran Pande .(Defendant)— 

Respondents. 

S. A. Nos. 1 anJ 2 of 1922 decided on 26th 
February, 1924, from the decree of the District 
Judge of Ghazipur, dated the 29th September, 

1921. 

(a) Hindu Law—Alienation—Antecedent debt . 

In order to be an antecedent debt the previous 
debt need not necessarily be a simple debt but 
may also be a mortgage debt. [P, 70S Col. 2.] 
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(b) Hindu Law — Alienation—Legal necessity— 
Sale is set aside where no legal necessity is proved 
fir considerable portion. 

Where the defendants have succeeded in 
establishing necessity or antecedent debt with 
respect to a part of the consideration the difficulty 
often arises whether the sale deed should or 
should not be upheld. It is impossible to lay 
down any hard and fast rule which could apply 
equally to every case ; for every transaction has 
to bs considered on its own merits and the court 
has to come to a finding on the merits of every 
case. Where the balance which is not proved to 
have been for valid necessity or antecedent debt 
is not so insignificant as to be ignored. Held the 
sale deed should be set aside on payment by the 
plaintiffs of the sum which has been foun4 to be a 
good consideration. 25 All. 3S3; 27 All. 494; 
32 All. 392 ; 1922 All. 321, Foil. [P. 709 Col. 1.] 

M. L. Agarwala for the Appellants. 

U. S. Bajpai for the Respondents. 

Stdaiman, J. —Second Appeal’ No. 1 of 
1922 and Second Appeal No. 2 of 1922 arise 
out of two independent suits Nos. 416 and 
440 of 1920 respectively which were suits 
brought by Hindu sons to set aside a deed of 
sale dated the 4th September, 1905 and the 
28th of June, 1912, in the second case. In 
these second appeals we are not now concern¬ 
ed with the mortgage deed of the 28th of 
June, 1912. 


As regards the sale deed both the courts 
below have come to the conclusion that out 
of the consideration of Rs. 1,000 for which it 
was executed by the plaintiff's father, Rs. 500 
were paid in order to pay off the amount due 
on a previous usufructuary mortgage deed 
which has been held not to be an antecedent 
debt, and out of the balance of Rs, 500, 
Rs. 200 hive not been proved to have been 
paid as recited in the deed. 


We may say at once that the view that 
he amount due on the previous mortgage 
deed was not a good antecedent debt cannot 
now be upheld in view of the opinion recently 
pronounced by their Lordships of the Privy 
Council in the case of Raja Bahadur Raja 
Brj Narain Rai v. Alangala Prasad 
Rai (1). It was laid down in that case 
that in order to be an antecedent debt the 
previous debt need not necessarily be a 
simple debt but may also be a mortgage debt 

As regards the bal uice of the sale conside¬ 
ration Rs. 200 were left in the hands of the 
vendee to be paid to one Nand Kishore. The 


(1) 1924 P. C. 60 = 46 All. 95 = 51 I. A. 129- 
21 A.L. J. 934 = 5 L.R. P. C. 1 =28 C. W- N. 2 d3- 
46 M. L. J. 23 = 5 P.L.T. 1=2 Pat. L. R.Civ. 41- 

= 1924 M. W. N. 68- 
M, L. J. 457 (P. C.) 


19 Al. L. W. 724 
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defendants were not liable to produce 
evidence which would satisfy the courts below 
either that this debt was actually due to 
Nand Kishore or tint such a payment was 
made to him. The finding on this point is a 
finding of fact which we must accept as final. 

The result, therefore, is that so far as the 
sale deed is concerned, Rs. 200 eut of the 
total consideration of Rs. 1,000, have not been 
proved to have been required for any necessity 
or to have been an antecedent debt. In a 
lease of this kind where the defendants have 
[succeeded in establishing necessity or antece- 
[dent debt with respect to a part of the 
[consideration, the difficulty often arises 
whether the sale deed should or should not be 
upheld. It is impossible to lay down any 
hard and fast rule which could apply equally 
to every case; for every transaction has to 
be considered on its own merits and the court 
has to come to a finding on the merits of 
every case. The balance which is not proved 
to have bean for valid necessity or antecedent 
debt is not so insignificant as to be ignored. 
Therefore, having regard to tha course of 
rulings in this Court, we have to come to tha 
conclusion that this sale deed should be set 
aside on payment by the plaintiffs of the sum 
of Rs. 800 which has been found to ba a goad 
consideration. We may refer to the cases 
reported in Gobind Singh v. Baldeo Singh 
(2), Rain Dei Kunwar v. Abu Jnfar (3), 
Bachchan Singh v. Kamla Prasad (4), Jut 
Narain Pande v. Bhagwan Pands (5). 

We accordingly allow Sacond Appeal No. 
1 of 1922 to this extent that we direct that 
if ithe plaintiffs pay Rs. 800 within three 
months of this date they would ba entitled 
to recover possession of the property covered 
by tha sale deed together with costs from 
tha defendants. In default of payment, tha 
suit shall stand dismissed with costs. The 
costs in this Court *wlll include fees on tha 
higher scale. 

As to Second Appeal No. 2 of 1922, which 
arises out of suit No. 440 of 1920, the 
finding of the lower appellate court is that 
d 2]? A rt *’ a 2 e deed was for a sum of nearly 
Ks. 700 out of which neatly Rs. 250 were 
paid in cash -and the balance was said to 

ave bean due on five previous mortgage 

eeds. So far as the payment of cash is 
concerned, the finding is that there is no 


fl * All. 330 = 1903 A. W. N. 57. 
SI fS % ah' = 1905 A - W. N. 63. 


proof of necessity whatsoever. As regards 
the previous mortgage deeds which had to 
be paid off by the mortgage deed in suit it 
is to be noted that the second m >rtgage 
deed was not filed on the record and the 4th 
and the 5th mortgage deeds, though filed, 
were not proved. The defendants, however, 
succeeded in proving the existence of the 
mortgage of 1902 for Rs. 99-l^-9 and the 
mortgage in favour of Hira Pande for 
Rs. 49-15-6. 

The result, therefore, is that according to 
the findings Rs. 149-15-3 represent that 
part of the consideration for the mortgage 
which must be upheld as being binding 
on the sons. 

We accodingly modify the decrees of the 
courts below to this extent that we grant 
the plaintiffs a declaration that the total 
amount which the plaintiffs are bound to pay 
in order to redeem the mortgage deed, dated 
the 4th of September, 1905, is Rs. 149-15-3. 
Having regard to the partial success of the 
suit we direct that the plaintiffs do recover 
one-third of their costs throughout, including 
in this court fees on the higher scale. The 
defendants will bear their own costs. 

Decrees modifitd . 
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MearS, C. J. AND PlOGOTT, J. 

Sat Narain Prasad and others .Appellants. 


Ram Autar and others .Respondents. 

• Jr ElJ’ N r°' 51 , 1922 i d “ ided on 21st Dcccm- 

ruf’a i ° m th . e „ Jud S ment of Stuart, J. 
dated 12th January, 1922. 

Practice—Points of law . 


, ----•••**> mm: aumissiDHit 

and the legal effect of evidence will not as : 
general rule be entertaioed in second appeal i 
they have not been taken at least at the stage o 
first appeal. [P. 710 Col. z\ ** 

K. N. Katju for the Appellants. 

S. N, Sen for the Respondents. 


Piggott, y . : —This was a suit for redemp¬ 
tion of a mortgige. The plaintiffs pleaded 
that they were unable to produce any written 
instrument of mortgage. They tendered 
certarn evidence to prove that, in the year 
1869, m the district of Mirzapur, certain 
parties had mortgaged certain land with 
possession to certain other parties, in return 
for a payment of Rs. 200. Other points 
regarding the tide of the plaintiffs to 
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represent the interest of the original mort¬ 
gagors, and also with regard to certain other 
charges on th.‘ land set up by the defendants 
in possession, were gone into. All questions 
in issue were decided by the trial court in 
favour of the plaintiffs, and they got a decree 
for redemption on payment of Rs. 200. The 
defendants then went up in first appeal. 
Th:ir first, plea was that the plaintiffs had 
totally failed to prove their title to redeem 
the mortgage, and also the particular 
mortgage set up by them. There were 
other pleas taken with respect to the 
other transactions which the defendants 
had set up, and it was alleged that 
those transactions were fully proved. There 
was a general plea that the evidence 
produced by the plaintiffs in the trial court 
was altogether wotthless and unworthy of 
credit. All these pleas were carefully dealt 
with by the learned Subordinate Judge. He 
reviewed the evidence in detail and confirmed 
all the findings of the trial court in favour of 
the plaintiffs. 

The defendants then came to this Court 
in second appeal. By this time the record 
had been examined on their behalf by a legal 
practitioner competent to appreciate all the 
difficulties arising out of the pleadings and 
the evidence in the two courts below. It now 
occurred to the defendants that the Registra¬ 
tion Act of 1866 was in force in the Mirzapur 
District in the year 1869. In their memo¬ 
randum of appeal to this court, therefore, 
they laid h )ld of statements in the plaint and 
certain statements made by one of the 
plaintiffs' witnesses in the trial court. They 
put these forward as establishing beyond 
doubt the fact that the transaction of mort¬ 
gage set up by the plaintiffs was embodied in 
a written instrument. From this they went 
on to contend that this instrument, not 
having been registered, was in operative and 
could not have been admitted in evidence. 
The further contention followed that there¬ 
fore secondary evidence of the contents of 
this document was also inadmissible. They 
also took the point that the plaintiffs had 
failed to lay the foundation required by law 
for the admission of secondary evidence 
before they tendered such evidence in 
the trial court, and finally they contended 
that the evidence which the plaintiffs did 
tender, which had been accepted and 
acted upon by two courts, was not with¬ 
in the definition of admissible secondary 
evidence under the provisions of the Indian 
Evidence Act The learned Judge of this 


court, who heard the appeal, has in subs¬ 
tance refused to entertain these pleas, 
because they were not taken before the lower 
appellate court. It is true that in an earlier 
part of his judgment he discusses the 
question whether the plaintiffs had or had 
not laid a sufficient foundation for the pro¬ 
duction of secondary evidence of some sort 
or kind ; but with regard to the remaining 
pleas, which we have set forth above, he 
frankly bases his decision on the ground that 
it would not be fair to the opposite party, 
under the circumstances, to permit these 
pleas to be taken for the first time in second 
appeal. In taking this line we are satisfied 
the learned Judge of this court was within 
his discretion. We think it would be in the 
interests of the administration of justice in 
this province if it were generally understood 
th it questions of law of this nature, more 
particularly questions dealing with the ad¬ 
missibility and the legal effect of evidence, 
will not as a general rule be entertained in 
second appeal in this court, if they have not 
been taken at least at the stage of first 
appeal in the court below. We are not 
prepared to hold that the learned Judge of 
this court was wrong in taking the line 
which he did. We dismiss this appeal with 
costs. 

■Appeal dismissed. 
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Banbrji, A. C. J. and Piooorr, J. 

Syed Ata Hussain .Plff.—Appellant. 

v. 

Ramman Lal and another .Defdts.— 

Respondents. 

Letters Patent Appeal No. 82 of 1922 decided on 
13ch July, 1923, against the judgment of Justice 
Stuart, dated the 3rd April, 1922. 

Agra Tenancy Act , S. 20—Occupancy holding 
cannot be mortgaged . 

Mortgage of occupancy holding is void under 
the Act and mortgagee can’t recover possession 
if ejected by mortgagor who, however, can’t sue 
for possession without returning mortgage 
money. [P. 711 Col. 1.] 

Bhagwati Shankar for the Appellant* 

Kumuda Prasad for the Respondents. 

Judgment :—This appeal arises out of a 
suit for arrears of rent brought in the 
Revenue Court by the plaintiff, Ata Husain 
against Ramman Lal, defendant, and others. 
The rent claimed was for the years 1324, 
1325 and 1326 fasli. The land in respect 
of which the rent was claimed formed the 
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occupancy holding of one Musammat 
Katwari. The plaintiff alleges himself to be 
the mortgagee of the holding from Alt. 
Katwari, and he said in his plaint that the 
defendant was his sub-tenant and was 
therefore liable to pay him rent. The 
defendant, Ramman Lal, denied that the 
relationship of landlord and tenant existed 
between the plaintiff and him. He asserted 
that he had taken the land from Alt. Katwari 
and that he had paid the rent claimed to 
the latter. There can be no doubt that Alt 
Katwari was incompetent to mortgage her 
occupancy holding and that the alleged 
mortgage in favour of the plaintiff is void 
in law. Therefore the plaintiff has no right 
to the land in suit. 


The lower appellate court held this to be 
one of the grounds on which the plaintiff’s 
suit was bound to fail. That court further 
found that the defendant had paid the rent 
sued for by the plaintiff to Alt. Katwari and 
that the defendant was not the plaintiff’s 
tenant. That court dismissed the suit. 


The plaintiff appealed to this court and 
his appeal was dismissed by a learned Judge 
of this court. 


Two contentions have been raised before 
us. The first is that even if the plaintiff 
has no title the defendant took the land 
from him and therefore could not deny his 
title as the defendants landlord and the 
second contention is that the plaintiff has 
obtained a decree against the defendant for 
his ejectment from this holding, and that vhe 
effect of that decree is that the defendant 
must be deemed to be the plaintiff’s tenant 


As we have already said, the mortgag 
alleged to have been made in the plaintiff' 
favour being in contravention of the provision 
ot the Agra Tenancy Act, is a void mortgag 
and therefore the plaintiff has no title to th 
land m respect of which rent is claimed. Ml 
irvatwari, the mortgagor, was competent t 

muTTK SeSSi ° n ° f the land - a l^ough sh 
uld not bring a suit in court for recover' 

plaKTh? 1111,655 She made 8° od t0 th: 

r om h!m h A T n ! y which She had receive, 
di K the Same timeif Katwar 
tZ SZ hm *** P laintiff ooald no 

come into court to enforce his right a- 

The faS e and f t0 6jeCt her from ** P^rty 
t of Mr T d by l° wer 

reSmmS a realised dl£ 

defendant is bivalent to Alt 
^ reSUmed of die 

i d if she resumed possession of the 


land the plaintiff has no remedy as against 
her so far as the land is concerned. If he 
had no remedy against Alt. Katwari, he 
could not have any remedy against the 
defendant wh) has pa id the rent to her, and 
on this ground the plaintiff’s claim was 
bound to fail. 

Again the passing of a decree for the 
ejectment of the defendant cannot affect 
the rights of Alt. Katwari, and if she realised 
the rent from the defendant and thus took 
back possession of the holding which she hail 
mortgaged t.) the plaintiff, the ejectment 
proceedings against the defendant cannot 
prejudice her rights and by reason of 
payment of rent to her the defendant has 
been relieved of liability to pay rent to the 
plaintiff. 

From any point of view, therefore, the 
plaintiff who has taken an illegal mortgage 
cannot receive any remedy at the hands of 
the court. If a decree were passed against 
a tenant u..der such circumstances, it would 
enable an occupancy tenant whom the 
legislature intended to protect, to circumvent 
the law and allow a mortgagee from him to 
take possession of his holding. Further 
more in the present case there was an 
allegation by the defendant that he had not 
taken the land from the plaintiff. That 
allegation was not repudiated by the 
plaintiff, nor was any issue raised in the 
court of first instance om that point. There¬ 
fore we cannot assume that the land had 
been let to the defendant by the plaintiff. If 
the defendant had already been cultivating 
the land before the mortgage to the plaintiff 
was made, the plaintiff who has really no 
title under his mortgage, cannot seek to 
realise the rent from him if he refuses to 
pay It. The appeal is, therefore, in our 

opinion untenable, and we dismiss it with 
costs. 

Appeal dismissed. 




AIukbrji and Dalal, JJ. 

Lain Jwala Prasad and others .Defdts._ 

Applts, 

v. 

Hoti Lal .Plff.—Respondent. 

91 ? f . 1922 deciJcJon 1 st April, 1924, 

aTa decr “ °L thc Subordinate Judge of Aligarh 
dated the 21st December, 1921. 

Interest Act—No interest is allowable unless iktr. 
tficontrad or notice in writing or any law. 
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The Interest Act provides that interest would be 
payable if debts or sums are due by virtue of some 
written instrument or, if payable otherwise than 
from the time when demand of payment shall 
have been made in writing so as such demand 
shall give notice to the debtor that interest shall 
be claimed from the date of such demand until 
the term of payment. Interest depends on con¬ 
tract express or implied or on some rule of law 
allowing it. If there is no contract, allowance of 
interest can be made only as a matter of law. 
17 A. L. J. 169; 17 A. L. J. 177; 40 All. 
497, Foil. [P. 713, Col. 1] 

Gulzari Lai and I\. iV. Katju for the 
Appellants. 

Patina Lai f ir the Respondent. 

Dalai, J .:—That is an appeal from a final 
decree passed by the learned Subordinate 
Judge of Aligarh in a suit for accounts. 
The grounds of appeal a e 

(1) That the amount of profits alleged to 
have been recovered by the defendant be¬ 
tween the years 1901 to 1907 as fixed by the 
Commissioner who took accounts was exces¬ 
sive. 

(2) That the defendant has wrongly 
refused credit for three items(a) of 
Rs. 2,791, (b) of Rs. 1,505, and (c) of 
Rs. 608-10. 

(3) That the defendant was not liable to 
pay interest on the taking of accounts and he 
was wrongly saddled by the lower court with 
the payment thereof. 

The ground of appeal N >. 5 was abandoned. 

As regards the calculaion of profits of the 
two markets which it is now decided was 
received by the defendant we think that the 
Commissioner has correctly assessed them. 
The Commissioner did not trust for valid 
reasons the account books produced by the 
defendant and his opinion was that the 
safest way of assessing the income for the 
period from 1st January, 1904 to 30th April, 
1907 was to apply the average of eight 
months from May to December, 1907. This 
is as good a way of valuing the profits as any 
other that may b-‘*-suggested. We, therefore, 
affirm the finding of the lower court on this 
point. 

The item of Rs. 2,791 is made up of several 
items, a detail of which will be found at 
page 10 of part 3 of the printed book under 
the heading Statement C. As regards only one 
item of Rs. 600 there is evidence that this 
money was paid by the defendant on behalf 
of the plaintiff, when the plaintiff was a minor, 
to one Jwala Prasad son of Kharag 'Sen. 
There was a partnership firm of which this 
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Jwala Prasad and the plaintiff were partners 
and, on dissolution of that partnership, cer- 
tain sums were paid to this Jwala Prasad 
who undertook the liability to pay himself 
the debts due from the firm. The agree¬ 
ment executed by Jwala Prasad is Ex. K. It 
is stated in the agreement that he received 
Rs. 600 from Mihin Lai, father of the defen¬ 
dant. The defendant is entitled to set off 
this sum of Rs. 600. The other items the 
defendant claims on the basis of entries in 
his account books which have been found to 
be untrustworthy. There is, further, no other 
evidence to render the plaintiff liable and so 
under Section 34 of the Evidence Act the 
entries in the account books by themselves 
are not sufficient to saddle the plaintiff with 
the liability for the payment of these sums. 

Coming next to the item of Rs. 1,595 we 
find it made up of different items of 
Statement D at page 10 of part 3 of 
the printed book. As regards a sum of 
Rs. 200 a receipt alleged to have been given 
by Kalyan Das (Ex. N) was put in by the 
defendant but it has not been proved in the 
ordinary way. There is no proof of the 
payment by defendant of any of the many 
items making up the sum of Rs. 1,505. 
We therefore disall aw this claim of the 
defendant. 

The payment of the third item hy the 
defendant on behalf of the plaintiff, when the 
plaintiff was a minor, is proved. The agree¬ 
ment referred to ab <ve declares that Jwala 
Prased received Rs. 500 from Mt. Sukha, 
widow of T »ta Ram. The evidence of 
Mukhan Dal a inunim of the firm of Nathu 
Rim Jwala Prasad has proved that Mt 
Sukha obtained this money by pledging her 
ornaments with that firm and that subse¬ 
quently the defendant paid this money, got 
the ornaments redeemed and returned them 
to Mt. Sukha. It was pointed out by the 
respondent’s lea-ned Counsel that Jwala 
Prasad, defendant, was one of the partners 
of this firm. This fact is not sufficient to 
make us distrust the testimony of Makhan 
Lai. We are satisfied that the sum really 
came out of the pocket of the defendant. 
He is entitled to credit for this sum. 

Finally there remains the question of 
interest. In two judgments of a Bench of 
this Gjurt of 1918 it was pointed out that 
the only grounds upon which interest can 
be claimed upon a sum of money is when the 
liability for the sum established are to be 
found either in Section 73 of the Contract 
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Act, illustration (n) or in tbe Interest Act, 
No. 32 of 1839. In the present case interest is 
not recoverable on either ground. Obviously 
there was no contract between the parties 
for the payment of interest. The Interest 
Act provides that interest would be payable 
if debts or sums are due by virtue of some 
written instrument or, i.' payable otherwise, 
then from the time when demand of pay¬ 
ment shall have been made in writing so 
as such demand shall give notice to the 
debtor that interest shall be claimed from 
the date of such demand until the term of 
payment, Lnlman v. ChititamaM (1). 
The principle was affirmed by the same 
Bench in Nathu v. Ghanslian: Singh (2). 
The judgment in the second case was deli¬ 
vered by the other learned Judge constitu¬ 
ting the Bench. At page 187 of the Report 
the same principle was affirmed. There is 
a Privy Council authority which lias not been 
cited in either of these rulings. There was 
such authority for the opinion of the Bench 
of this court. In Kalyan Das v. Magbus 
Ahmad (3) their Lordships of the Privy 
Council observed at page 504 of the 
report that interest depends on contract, 
express or implied, or on some rule of 
law allowing it. If there is no contract 
allowance of interest can be made only as a 
matter of law. In the present case the 
money in the hands of the defendant was 
not demanded till 6th January, 1920 and 
there was no contract for the payment of 
interest. It was painted out that the plain¬ 
tiff was a minor. If it be argued that for 
that reason he could not make a demand, 
the reply would be that the defendant would 
not know to whom to make the payment 
upon a sufficient receipt during the infancy 
of the plaintiff. We think that the plaintiff 
is not entitled to receive any interest up to 
6th January, 1920. 


In the result we allow the appeal for the 
principal sum of Rs. 1,203-10-0 and direct 
that interest at 6 per cent per annum shall 
be charged from the 6th January, 1920, till 
the date of realisation. The lower court 
granted a decree for Rs. 12,300-4-74, so 
that decree shall be altered to one of prin¬ 
cipal amount of Rs. 11,091-10-7$ and 
int ®[' est ° n if shall run from 6th January, 
1J20, till the date of realisation. In the 
decree the plaintiff shall be allowed a further 


(2) }i!!2 S 2f« =49 I C ‘ 696 = 17 A L J< 11 
(i«M.«“- a9=49, - a 737=17 ALJ - 11 
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sum of principal of Rs. 1,194-0-0 with 
interest at 6 per cent per annum from the 
date of the final decree of the lower court 
till the date of realisation. These arc the 
only sums decreed to the plaintiff. Parties 
shall receive and pay costs of both courts 
according to their success and failure. Costs 
in this court will include fees on the higher 
scale. 

Appeal allowed . 
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Mbars, C. J. and Piggott, J. 


Shaikh Abdur Rashid 


v. 


Defendant- 

Appellant. 


XIt. Qudrat-wunissa Bibi ...Plaintiff— 

Respondent. 

L. P. A. No. 110 of 1922 decided on 7th March, 
1924 from the judgment of Justice Kanhaiya Lai 
dated the 6th June, 1922. 

Civil P . C., O. 2, R. 2.— First suit against minor 
Of id her father for ejectment does not bar suit for 
clower debt against minor's father and minor wherein 
joint decree is claimed along with minor , though 
some facts to be proved in both cases are the same . 

One M died on 2S-1-1914. Her heirs under 
the Muhammadan law were her husband R, her 
sister Q and a daughter K at that time a minor. 
On 10—11—1914 Musammat Q. filed a suit in which 
she impleaded R and K as defendants. The suit 
was one for recovery of possession of the one 
fourth share in certain specified zamindari 
property which had come to the plaintiff by 
inheritance on the death of her sister. The 
allegation made in the plaint was that the defend¬ 
ant R had improperly taken possession of the 
whole of the zamindari property of the deceased, 
an J that he was purporting to do this in the name 
and in the interests of his minor daughter K. In 
the next suit the allegations were that the dower 
deb: due from R to Musammat A was Rs. 20,000 
which was unpaid on the date of A's death. Her 
husband being himself an heir to the estate to 
the extent of one-fourth, it was assumed that 
one-fourth of this debt had been automatically 
discharged, inasmuch as the husband had himself 
inherited the right to receive the same. The 
plaintiff had obtained a succession certificate in 
respect of the balance of Rs. 7,500, which thco 
constituted the whole of the debt due to the estate 
of the deceased. She sued to recover one-third 
of this, or R 9 . 2,500, for her own benefit and the 
remainder of Rs. 5,000 for benefit of the defendant 
K whom she described (somewhat loosely) aa 
being 11 in collusion " with the first defendant in 
this matter. Held % the expression ‘cause of 
action ’ means and includes every fact which 
it would be necessary for the plaintiff to 
prove if traversed by the defendant in order to 
support his right to the judgment of the court. 
The cause of action against K in the (Second suit, 
that is to say, the fact which rendered it necessary 
for her name to appear on the record as a defend- 
ant, was that, being a minor girl living with her 
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father, who was the debtor against whom the 
suit was brought, she was not in a position to 
jom with Musammat Q in preferring any claim 
against R and therefore O. 2 R. 2 did not 
*PP>y- 8 0 A - ,ad - 52 °;-'2« Cal. 157, Foil. [P.715, 

v^Ol. 1 u L .\ 

K. N, Kntjn for the Appellant. 

Iqbal Ahmad and Haider Medhi for the 
Respondent. 

P'ggott, y. :--This is an appeal under the 
Letters Patent in a case in which two learned 
Judges of this court have differed on a 
question of law raised before them in a second 
appeal. As might be expected the question 
is one of some delicacy, but in its essence it 
is simple enough- The facts are as follows :— 

One Musammat Ashraf-un-nissa died on 
fche 28th of January, 1914. Her heirs under 
the Muhammadan law were her husband 
Abdul Rashid, her sister Qudrat-un-nissa and 
a daughter Kaniz Fatma, at that time a 
minor. 

On the 10th of November, 1914, Musam¬ 
mat Qudrat-un-nissa filed a suit in which 
she impleaded Abdul Rashid and Kaniz 
Fatma as defendants. The suit was one for 
recovery of possession of the one-fourth share 
in certain specified zemindari property which 
had come to the plaintiff by inheritance on 
the death of her sister. The allegation made 
n the plaint was that the defendant Abdul 
Rashid had improperly taken possession of 
the whole of the zemindari property of the 
deceased, and that he was purporting to do 
this in the name and in the interests of his 
minor daughter Kaniz Fatma. This last 
allegation was supported by the fact that 
mutation of names in the Revenue Court had 
been effected at the instance of Abdul Rashid 
in the name of Kaniz Fatma. 

On the 30th of January, 1917, the suit was 
brought, out of which the present appeal 
has arisen. Musammat Oudrat-un-nissa was 
again the plaintiff and the defendants were 
the same, namely Abdul Rashid and Kaniz 
Fatma. In this plaint the allegations are that 
the dower debt due from Abdul Rashid to 
Musammat Ashraf-un-nissa was Rs. 10,000 
which was unpaid on the date of Ashraf-un- 
nissa’s death. Her husband being himself 
an heir to the estate to the extent of 
one-fourth, it was assumed that one-fourth 
of this debt had been automatically 
discharged, inasmuch as the husband 
had himself inherited the right to receive 
the same. The plaintiff had obtained 
a succession certificate in respect of the 
balance of Rs. 7,500 which then constituted 


the whole of the debt due to the estate of 
the deceased. She sued to recover one- 
third of this, or Rs. 2,500 for her own benefit 
and the remainder of Rs. 5,000 for the 
benefit of the defendant Kaniz Fatma, whom 
she described (somewhat loosely) as being “in 
collusion” with the first defendant in this 
matter. The fact, of course, was that Kaniz 
Fatma as a minor, living under the guardian¬ 
ship of her father, was not in a position to 
prefer any claim in respect of her own share 
in this dower debt. Kaniz Fatma died while 
this suit was pending and, after making 
necessary amendments in the plaint, Qudrat- 
un-nissa obtained a decree for Rs. 2,500 due 
to her from the defendant Abdul Rashid 
alone. The suit was resisted on various 
grounds, one of the pleas taken being that 
the dower debt was not Rs. 10,000 but 
Rs. 160 only. The suit was decreed by 
the trial court as stated above and an 
appeal by Abdul Rashid was eventually 
dismissed by the District Judge, after most 
unfortunate delay, due to the fact that 
the defendant had wrongly filed the appeal 
in the first instance in this court. Upon 
a second appeal the learned Judges of 
this court have differed as already noted 
upon the question of law. The result of their 
difference was that Abdul Rashid’s appeal 
was again dismissed. 

The question of law is as follows:—It was 
contended throughout that the present suit 
was barred by the provisions of Order 2 
Rule 2 of the Code of Civil Procedure, on the 
ground that Musammat Qudrat-un-nissa was 
under an obligation by law to have claimed 
in the previous suit, instituted by her on the 
10th November, 1914, the relief which she 
sought in the present suit, 

In considering this point we are bound to 
treat the subsequent death of the girl Kaniz 
Fatma as a mere accident which has no 
bearing on the determination of the question 
before us. That question refers us back to 
the 10th of November, 1914, the date of the 
institution of the first suit. In substance two 
more or less distinct points have been argued 
before us. On the one hand it has been 
sought to ignore or put on one side, for the 
sake of argument at any rate, the position of 
Kaniz Fatma as a defendant in both suits, 
and to discuss the question only in so far as 
it affects the defendant Abdul Rashid. The 
appeal cannot really be decided on this basis 
and it is not incumbent on us to discuss the 
purely hypothetical question thus raised at 
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any length. The learned Judge of this Court 
who decided in favour of Musammat Qudrat- 
un-nissa, has referred to an important deci¬ 
sion by their Lordships of the Privy Council, 
Pitta pur Raja v. Suriya Rau (1) which 
comes very near to determining by authority 
the question now before us. We have also 
been referred to a number of other decided 
cases, the most important of which seems to 
be that of Mahomed Reasat Ali v. Hasin 
Bam (2). The correct definition of the 
expression ‘cause of action,’ which has been 
quoted in numerous decided cases, is that 
these words include every fact which it would 
be necessary for the plaintiff to prove if 
traversed by the defendant in order to 
support his right to the judgment of the 
court. On the strength of this definition it 
is contended that in the claim for recovery 
of possession over a share of the zemindari 
property the plaintiff’s complete cause of 
action consisted, not only of the fact that she 
was an heir to one-fourth of the estate of 
the deceased lady under the Muhammadan 
law, plus the fact that the property claimed 
had formed part of that estate, but also of 
the further fact that Abdul Rashid was 
wrongfully keeping her out of possession over 
the same. The Madras case was very 
similar; but it so happened thar the plaintiff 
in that case had obtained possession peace¬ 
ably over the immoveable property claimed, 
after the death of the person from whom she 
had inherited, and that her cause of action 
was based upon a subsequent ouster by 
another of the heirs who was, as in the 
present case, the husband of the deceased. 
We think it sufficient to say that we doubt 
whether a valid distinction can be drawn 
between that case and the one before us, 
even if we limit our consideration to the 
position of the defendant Abdul Rashid. 

When, however, we pass on to consider the 
position of the defendant Kaniz Patma the 
case seems much clearer. She was beyond 
question a necessary party to the first suit. 
Her father Abdul Rashid was sheltering him¬ 
self behind her and by obtaining mutation of 
names in the Revenue Court in her favour, he 
was putting her forward, and not himself, as 
the rival claimant to the property which 
Musammat Qudrat-un-nissa was seeking to 
recover. In order, therefore, to obtain in that 
suit the relief which she was asking from the 



court, Musammat Oudi-at-un-nissa had to 
implead both Abdul Rashid and Kaniz 
Fatma. In the second suit, for recovery 
of the outstanding balance of the dower 
debt Musammat Kaniz Fatma again 
appeared in the array of defendants, but 
the cause of action as against her was wholly 
different. The suit was actually being 
brought in part for her benefit. The cause 
of action against her, that is to say, the fact 
which rendered it necessary for her name 
to appear on the record as a defendant, was 
that, being a minor girl living with her 
father, who was the debtor against whom 
the suit was brought, she was not in a 
position to join with Musammat Qudrat-un- 
nissa in preferring any claim against Abdul 
Rashid. It seems to us, therefore, that the 
learned Judge of this court was right when 
he affirmed the decision pronounced by the 
two courts below and overruled the plea 
based upon the provisions of Order 2 Rule 
2 of the Code of Civil Procedure. 

We dismiss this appeal with costs, 
including fees on the higher scale. 

Appeal dismissed. 

* 1924 ALLAHABAD 715. 

Mbars, C. J. and Piooorr, J. 

Hanuman Prasad and another .Plffs,— 

Appellants. 

v. 

Raghwlath Prasad .Defdt.—Respondent. 

L. P. A. No. 123 of 1922 decided on 7th March, 
1924, from the judgment of Justice Gokul 
Prasad dated the 14th July, 1922. 

Highway—Private right of access to highway 
from adjoining property ,f infringed causes special 
damage to justify action. 

A right of immediate access from private pro¬ 
perty to public highway is recognised in law as a 
private right distinct from the rights of the owner 
of that property to use the highway itself ns one 
of the public. Although the plaintiffs must show 
a particular damage it is clear that a private right 
of this kind has been recognised as being parti¬ 
cular damage in the case of individual members 
who had enjoyed access to the highway from 
adjoining property. [P. 716 Cols. 1 and 2.J.1 

Beuoy Kumar Mttktrji and P. L, Bauerji 
for the Appellants. 

K. N. Katjn fur the Respondent. 

Meats, C. J .:—This appeal arises out of a 
suit in which the plaintiffs asked that a 
certain portion of a recently constructed 
building which had been put up by the 
defendant might be removed inasmuch as it 
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was interfering with a right of way which 
the plaintiffs had in respect of the houses 
they occupy. Shortly their case was that 
for a period of over 40 years they had been 
accustomed to travel by foot, with ekkas 
and carts over what is marked upon the 
map before us as “public way BBBB.’’ 
They traced the origin of this public way by 
saying that at one remote period round 
about 1864 the land was covered with 
houses which at some date not specifically 
stated fell down and that for a very long 
period of time there were marks of where 
the houses had been and portions Of the 
ruined houses, that there arose a practice 
of passing over the site of the ruined houses 
and that for a period longer than is neces¬ 
sary to obtain a prescriptive right ekkas 
and carts and foot passengers had uniformly, 
openly and without interruption passed to 
the houses lying to the east along this 
defined route. Recently the defendant 
having purchased the land has erected 
buildings upon it. The particular building 
which is said to interfere with the right of 
way is the smaller southern rectangular 
building. According to the map it complete¬ 
ly blocks out the old route and a new road 
appears to the south and is indicated by 
letters YY, but the plaintiffs’ complaint is 
that YY is only 4’ 11“ in width whereas the 
previous public way was more than 6’ 7“ wide. 
The lower appellate court accepted the con¬ 
tention of the plaintiffs that the building 
of the smaller southern rectangular portion 
of the house was an infringement of the 
right of way which they had acquired and 
though the pleadings indicated a private 
right of way the discussion in the courts 
seemed to have opened out until this right of 
way was being talked of as a public right of 
way. To our mind the matter is not one of 
great practical importance because what the 
plaintiffs are complaining of is the particular 
damage which they now suffer inasmuch as 
whereas formerly they were able to drive 
ekkas and carts right up to their houses, they 
are now compelled to leave those ekkas and 
carts some 400 or more yards away from 
their house. It has been contended by Dr. 
Katju that this action is not competent to 
be brought by the plaintiffs because they 
have not suffered a particular damage over 
and above that which other people have 
suffered; but that is not quite a complete 

I statement of the law because, although the 
plaintiffs must show a particular damage 
t is clear that a private right of this kind 
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has been recognised as being particular! 
damage in the case of individual members 
who had enjoyed access to the highway from 
adjoining property, and if authority were 
needed for that passage it is to be found 
in the case Lyon v. Wardens of Fish, 
mongers C 0 ., H. L. (1). Lord Selborne 
said after referring to several authorities 
“ These authorities recognised such 
right of immediate access from private 
property to public highway as a private right 
distinct from the rights of the owner of that 
property to use the highway itself as one ol 
the public ”. Therefore the plaintiffs in this 
case can be regarded in two capacities, one 
as ordinary members of the public in relation 
to this road and secondly as having a parti¬ 
cular right in it by virtue of the long user. In 
our opinion the decision of the learned Judge 
of this court cannot stand. It is certainly 
not in conformity with the case of ftlahant 
Ram Chandra v. Jolt Prasad (2), nor with 
the case of Bhawan Singh v. Narottam Singh 
(3) and the decision of this court in the 
unreported case of Mahpal Singh v. Manwa 
and yankia.(A). This is a case in. which we set 
aside the judgment of the learned Judge of 
this court and restore that of the lower 
appellate court, but we stay execution for 
three months if within that period the defen¬ 
dant is able to provide a way by deepening 
YY to the south which will permit of an 
uninterrupted access. We think that this is 
a case in which the defendant should confer 
with the Municipality and if the defendant 
can within three months produce before us 
an alternative scheme which will do away 
with the necessity of cutting their smaller 
building in half as will be the consequence of 
the order of the lower appellate court we 
will vary our order by embodying such scheme 
in our decree. In our opinion all that 
would be necessary would be for the defen¬ 
dant to obtain the consent of the Municipality 
to a passage 6’ 7” passing round the southern 
part of the smaller building and proceeding 
nci thway until it joins the public way BBBB. 
We have very roughly in blacklead pencil 
indicated the sort of pathway that we mean 
but the object of the defendant’s obtaining 
the help of the Municipality is that there 
may not hereafter come forward some owner 
of land lying to the eastward of the smaller 


(1)46 L. J. Ch. Div. 69. , lU 

12) (1911) 33 All. HS7 = 8 1. C. 808=8 A. L. 

(3) (1909) 31 All. 44-1 = 21 1. C. 365 = 6 A.L.J. 4W. 

(4) L. P. A. No. 35 of 1914 decided on 
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building who will contend that the road is an 
invasion of his private right. On this point 
we must have proper assurances. Our deci¬ 
sion, therefore, to-day is that we restore the 
judgment of the lower appellate court sub¬ 
ject to our embodying in the decree an alter- 
native arrangement within three months if 
such alternative arrangement can be arrived 
at. The period of three months is not to be 
estended unless for good cause shown. The 

question of costs will be decided later. 

Appeal allowed. 


1924 ALLAHABAD 717. 

Gokul Pkasad, J. 

Lalsa Rai and others... Plaintiffs—Appellants. 

v. 

Udit Rai and another .Defendants and 

Ram Sumer Rai .Plaintiff—Respmdents. 

S. A. No. 1-16 of 1922 decided on 7th May, 1923 
from the Sub-Judge, Azamgarh, dated 17th Decem¬ 
ber, 1921. 

Civil P. C„ S. 2 (11)— Intcrmcddler—Decree 
against—Binding nature on the true heirs. 

When a person intermeddles with the property 
of the deceased he is a legal representative of the 
deceased for the purposes of procedure to the 
extent of the property with which he has inter¬ 
meddled, but there is no principle of law which 
makes him the representative of the deceased so 
far as succession to the property of the deceased 
is concerned. The definition of “ legal representa¬ 
tive ” in the Code of Civil Procedure is only for 
the purposes of procedure in instituting and 
defending suits. Any definition for the purposes 
of adjective law cannot altar the rule of substan¬ 
tive law and the mere fact that an intcrmcddler 
is joined as a party to the suit for recovery 
of possession cannot make a decree in that suit 
in any way binding on the real heir who is not a 
party to that suit and who later on gets a decree 
against the intcrmcddler declaring his superior 
right [P. 718 Col. 1). 

Hantandan Prasad for the Appellants. 

P. L. Batterji for the Respondents. 

Judgment: —This is a plaintiffs’ appeal 
arising out of a suit brought under the 
following circumstances:—It appears that one 
Ugrah Rai was the owner of certain property. 
He mortgaged it to the defendant first set. 
The defendant first set brought a suit for 
6ale on his mortgage and impleaded as 
defendant Musammat Bhagwanta, the widow 
of a pre-deceased son of Ugrah Rai, who was 
Kiund to be in^ossession of the property. 
Ihe matter was compromised between the 
two sets of defendants and the mortgagee 
aecreemolder has now put his decree in 
execution and asked for sale of the property. 


The plaintiffs alleged (1) that this decree 
was not binding in them as they being the 
nest reversioners to the estate of Ugrah Rai 
were the owners of the property and were 
not made a party to the decree and (2) that 
under the compromise decree the mortgagee 
applied for sale of more property than was 
mortgaged to him. They therefore sued for 
a declaration that they were the reversioners 
and as such owners of the property left by 
Ugrah Rai and that the defendant No. 1 the 
mortgagee has no right tr* execute the 
decree he obtained against the defendant 
second set, against the property of Ugrah 
Rai. The defence of the mortgagee was (1) 
that the plaintiffs were not the reversioners 
to the estate of Ugrah Rai, (2) that he was 
the mortgagee under a mortgage by Ugrah 
Rai and wanted his money and (3) that 
Ugrah Rai having died more than twelve 
years ago the defendant No. 2 who had been 
in adverse proprietary possession had 
acquired a full title to the property and was 
competent to enter into the compromise. 

The first court came to the conclusion that 
the plaintiffs were the heirs of Ugrah Rai 
and that Musammat Bhagwanta had not 
perfected her title by adverse possession 
because she had not been in possession for 
12 years before the plaintiffs got a decree 
declaring their title against her. It also 
found that the decree obtained by the 
mortgagee on a compromise with Musammat 
Bhagwanta was not a fraudulent and collusive 
decree. It further found that the mortgagee 
should have obtained a decree against the 
plaintiffs who were the rightful owners of 
the property, and therefore the plaintiffs 
were not bound by the decree and the 
property in suit was not liable to sale in 
execution thereof. On these findings it 
decreed the plaintiffs’ suit The defendant 
mortgagee went up in appeal and the learned 
Judge of the lower appellate court has 
decreed the appeal and dismissed the 
plaintiffs’ suit. He has come to the eonclu- 
sion in accordance with the court of first 
instance that the plaintiffs have proved that 
they are the next heirs of Ugrah Rai and 
that Musammat Bhagwanta was not the heir 
of Ugrah Rai. He has also found that 
Musammat Bhagwanta was in possession fop 
8 years only when the plaintiffs sued her and 
obtained a decree for Ugrah Rai’s property 
against her. He also agreed with the Munsiff 
in finding that the decree obtained by the 
mortgagee against Musammat Bhagwanta 
for sale of the property was not a fraudulent 
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and collusive decree, but he says that Alusam- 
mat Bhagwanta was the legal represen¬ 
tative of Ugrah Rai and intermeddled 
with his estate (see Section 2 Clause (II) of 
the Code of Civil Procedure) and therefore 
by some process of reasoning he comes to 
the conclusion that the decree being against 
the legal representative of Ugrah Rai was 
binding on the plaintiffs. It is quite true that 
when a person intermeddles with the pro¬ 
perty of the deceased he is a legal repre¬ 
sentative of the deceased for the purposes of 
procedure to the extent of the property with 
which he has intermeddled, but I do not see 
my principle of law which makes him the 
representative of the deceased so far as 
suucession to the property of the .deceased 
is concerned. The definition of ‘ legal re¬ 
presentative ’ in the Code of Civil Procedure 
is only for the purposes of procedure in 
instituting and defending suits. Any defini¬ 
tion for the purposes of adjective law cannot 
alter the rule of substantive law and it is not 
easy to understand how the mere fact that 
an intermeddler is joined as a party to the 
suit for recovery of possession can make a 
decree in that suit in any way binding on the 
real heir who is not a party to that suit and 
who later on gets a decree against the inter¬ 
meddler declaring his superior right. I see no 
reason in law or justice under which the 
present plaintiffs can be held to be bound by 
the compromise decree entered into between 
the mortgagee and Alusammat Bhagwanta 
Kuar. That decree could in no sense be 
binding on the plaintiffs who have already 
got a decree declaring their superior title 
as against Alusammat Bhagwanta. On the 
findings arrived at by the lower appellate 
court the plaintiffs’ claim should have been 
decreed and the judgment of the court of 
first instance should not have been interfered 
with. I therefore allow the appeal, set aside 
the decree of the lower appellate court and 
restore that of the Alunsiff with costs in all 
courts including tin this court fees on the 
higher scale. 

Ayyetu allowed. 

* 1924 ALLAHABAD 718. 

Ak’KEKJI AND DaLAL, JJ. 

Tara Chand .Appellant. 


Civil P. C., S. 1 44—Court has inherent Am/,** r 
restitution—Civil’ P. C., S. 151. ^ °f 

Jurisdiction as to restitution does not ari*. 
merely under Section 144. It is inherent in th 1 
general jurisdiction of the court to act right J and 
fa.rly, accord,ng to the circumstances, towards "J 
parties concerned. 1922 P. C. 269- i<m An 
394 (F. B.) Foil. [P.719, Coil.) * ' 923 AU ’ 

K. N. Katju and S. B. John for the 
Appellant. 


Nehal Chand for the Respondent. 

Dalai, y .: —This is an appeal by a judg¬ 
ment-debtor Lai a Tara Chand, from the 
dismissal of his application for restitution 
under Section 144 of the Civil Procedure 
Code. He was made a party defendant to 
a partition suit while he was a minor. He 
was then over 18 years of age, but under 
21 ; and was therefore not a major, being 
a ward of the Civil Court. On his being 
brought on the record, he entered into 
contest after appointing a pleader, and de¬ 
crees (preliminary and final) were passed 
against him. He filed two appeals to this 
court and his appeals were dismissed. Sub¬ 
sequently, the plaintiff of the suit recovered 
her costs of the first court and this court. 
The present application was for refund of 
the costs. The preliminary and final decrees 
in the partition suit have been declared by 
this court to-day to be null and void, 


The learned Judge of the first court 
refused to order restitution and hence Tara 
Chand has appealed. It is argued here that 
the principle of Section 144 applies, though 
the decrees themselves were not varied or 
reversed in appeal. The same words, varied 
and reversed, are used in Sections 98 and 99 
of the Code with reference to an appeal. It 
is, therefore, difficult to believe that they are 
used in this section with a different meaning. 
At the same time, we are aware of the ruling 
of the Aladras High Court that the provisions 
of this section may be extended to cases 
where a decree is set aside as null and void 
in a separate suit (40 Mad. 299). Whether 
the provisions apply or not, it is clear that 
this court has jurisdiction under the provi-j 
sions of Section 151 to exercise its discretion! 
and make such order as may be necessary! 
for the ends of justice. Their Lordships] 
observed in Jai Barham v. Kedar Nath 
Marwari (1) at page 493, “Nor indeed dots 


v. 

Mt. Champa .Respondent. 

E. F. A- No. 150 of 1922 decided on Pith May, 
1924 from the decree of the Subordinate Judge of 
Meerut, dated the 18th March, 1922. 


(1) 1922 P. C. 269 = 2 Pat. 10 = 49 1. A 3al = 
21 A. L. J. 490 = 4 P. L. T. 61=69 I. C. 273- 
1923 M.W.N. 368 = 32 M.L.T. 10=27 C.W.N. 582- 
18 M.L.VV. 802=44 M.L.J. 735=25 Dom. L.R- MJ- 
4 L. R. P. C. 117 (P. C.) 
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this duty or jurisdiction arise merely under 
the said section e. Section 144). It is 
inherent in the general jurisdiction of the 
court to act rightly and fairly, according to 
the circumstances, towards all parties involv¬ 
ed- A Pull Bench of this court acted in 
accardance with these principles in Bindeshri 
Prasad v, Badal Singh (2). 

The question, therefore, is whether in this 
present case it will be necessary for the ends 
of justice to restore the costs paid by Tara 
Chand. In our opinion, it will not be. As 
regards the costs in the High Court, there 
can be no equity in refunding those costs. 
Tara Chand himself did not appeal through 
his next friend; he appealed himself. It was 
not the fault of the respondent, Musammat 
Champa, that he did not appeal through his 
next friend. As regards the costs of the 
first court also, we do not think it will be 
equitable to relieve him of the costs, which 
he was ordered to pay. He himself must 
have known that he was a minor. He 
concealed that fact and entered into litiga¬ 
tion. He was over 18 years at that time 
and was a minor, because the age of 
majority was put off by a guardian being 
appointed to his property and person by the 
District Court. There is evidence that at 
that time Tara Chand did all his business 
himself without intervention of his guardian, 
who was his natural mother. Tara Chand 
was adopted out of the family and had 
ceased to do anything with his natural 
mother. Only when he brought the suit for 
cancellation of the decrees passed in the 
partition suit, he sued through his guardian. 
These are circumstances which do not entitle 
him to the refund of the costs recovered 
from him. 

We dismiss this appeal with costs here 
on the higher scale. 


Appeal dismissed. 


(2) 1923 AU. 394=45 All. 369 = 21 A. L. J. 228 = 
4 L. R. A. Civ. 161 (p. B.) 
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Walsh, A. C. J. and Piooorr, J. 

Lachman Pande and another. .Plaintiffs— 

Appelts. 


- * »* • 

Ttibcni Sahu.... .Defendant-Respdt 

Appeal No - 1160 of 1922 decide 
r .. 2n l toft 192 4 from the judgment c 
Justice Gokal Prswad dated the 19th July! A 


Mortgagee—-Least—Mortgagee teasing mortgaged 
property and not suing to recover it back is still not 
dispossessed mortgagee . 

Where the mortgagee, having been unable or 
unwilling to obtain possession by occupation, him¬ 
self leased the mortgaged property to the mort¬ 
gagor for a term of 7 years and during those 7 
years remained in possession by the receipt of the 
rents and where the mortgagee has taken no 
active steps to turn him out. Held the ordinary 
presumption was that the mortgagor has remained 
in possession with the mortgagee's consent without 
an express agreement, and that the mortgagee 
was not a dispossessed mortgagee. [P. 719 Col. 2.] 

(b) Agra Tenancy Act , S. 201 (i)— Usufructuary 
mortgagee of mortgagor lambardar can sue for 
profits . 

The usufructuary mortgagee of a co-sharer in 
possession of the share is entitled to maintain a 
suit against the lambardar for profits. The fact 
that Lambardar happens also to be the mortgagor 
of the plaintiffs does not in any way affect the 
maintainability of the suit. [P. 720 Col. 1J 

(c) Co sharer—Adverse posse ision—Mere non-pay¬ 
ment of profits by Lambardar is not ouster . 

Mere non-payment by a lambardar to any 
co-sbarcr of the said co sharer's property quota of 
the annual divisible profits of the mahal does not 
in the absence of evidence to the contrary consti¬ 
tute an ouster of the said co-sharer from posses¬ 
sion. IP. 720 Col. 1.] 

N. Upadhiya for the Appellants. 

Kumudu Prasad for the Respondent. 

Walsh, A.C.y —We find ourselves unable 
to agree with the view taken by the learned 
Judge of this court who heard this appeal. 
1 desire merely to say this. The whole of 
his judgment is based upon the legal hypo¬ 
thesis that the mortgagee, the plaintiff, is a 
dispossessed mortgagee. The facts to which 
this expression is applied are that the 
mortgagee, having been unable or unwilling— 
it really does not matter which—to obtain 
possession by occupation, himself leased the 
mortg ged property to the mortgagor for a 
term of 7 years and during those 7 years 
remained in possession by the receipt of the 
rents. Since those 7 years expired the 
mortgagor has continued to remain in posses¬ 
sion. The mortgagee has taken no active 
steps to turn him out. The ordinary pre¬ 
sumption is that the mortgagor has remained 
in possession with the mortgagee’s consent 
without an express agreement. All I can say 
is I find myself entirely unable to accept the 
description of " dispossessed mortgagee " 
applied to a mortgagee who is in the 
position which I have just described. He 
has not been dispossessed in any shape 
or form- The possession of the mortgagor 
under the lease was certainly lawful and, 
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with the consent of the mortgagee. It 
has continued and nothing appears to the 
contrary. If it were put as a finding of fact 
I should hold that there was no evidence on 
which anybody could find that this mortgagee 
had been dispossessed. The whole of the 
judgment appears to me to be bas-d upon this 
fallacy and it is sufficient for my purpose 
though there are other reasons for disagree¬ 
ing with it to compel us to allow the appeal 
and restore the decree of the lower appellate 
court with the usual consequences, that is to 
say, the defendant must pay the costs of this 
appeal and of the appeal to the learned Judge 
of this court and the decree of the lower 
appellate court will be restored. 
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not see why a different principle shou i d be 

TZo T , CaSe ° f a usu fructuary 
m rtgagee who happens to have taken his 

mortgage from the particular co-sharer who 
is filling at the time the office of the 
lambardar I agree with the order proposed. 

By the Court 'The order of the courtis 
that the appeal is allowed and the decree of 
the lower appellate court restored. The defen¬ 
dant must pay the costs of this appeal and 
of the appeal to the Judge of this court. 

Appeal allowed, 
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Piggott, J,: J agree for the reasons given 
and also because of the provisions of Section 
201 (3) of the Tenancy Act. The usufruc¬ 
tuary mortgagee of a co-sharer in possession 
of the share is entitled to maintain a suit 
against the lambardar for profits. The 
plaintiffs in this case are recorded in the 
village papers as being mortgagees in posses¬ 
sion of a certain share. The defendant is 
the lambardar of the mahal to which that 
share appertains. The fact that he happens 
also to be the mortgagor of the plaintiffs 
Joes not in my opinion in any way 
affect the maintainability of the present 
suit. The court was bound to presume 
that the plaintiffs had the right recorded in 
their favour in the village papers on the 
strength of which they instituted the present 
suit, namely the right to recover from the 
lambardar the rateable share due on account 
of profits of a share of 3 annas 1 pie of 
which they stood recoided as the mortgagees 
in possession. In the case quoted to the 
learned Judge of this court and relied upon 
by him—a case which has never for obvious 
reasons found its way into the regular Law 
Reports—we find on going further into the 
matter that the question of the unrebuttable 
presumption raised by Section 201 ( 3 ) afore¬ 
said was not only not raised before this 
court but was expressly excluded from 
consideration when the matter was carried 
further by an appeal under the Letters 
Patent. I may add also in connection with 
what lias been said by the learned Acting 
Chief Justice that it being well settled law 
that mere non-payment by a lambardar 
to any co-sharer of the said co-sharer’s 
proper quota of the annual divisible profits of 
the mahal , does not in the absence of 
evidence to the contrary constitute an ouster 
of the said co-sharer from possession, I do 


Hira Lal 


Hoti Lal 


.Plff.—Appellant, 

v. 

.. Defdt.—Respondent. 


S. A. No. 193 of 1922 decided on 17th March, 
1924 from the decree of the District Judge of 
Aligarh, dated the 17th November, 1921. 

(a) Agra Tenancy Act—Suit for rent. 

It is not open to a landholder to sue a tenant 
in the same suit in respect 'of different holdings. 
[P. 721 Col. I.] 


(b) Civil P. C., O. 2 R. 6—Does not apply to rent 
suits under the Agra Tenancy Act. 

The rule of Civil Procedure Code as to the 
joinder of causes of action does not apply to suits 
for rent under the Tenancy Act. Where it is not 
open to the plaintiff to combine separate causes 
of action in one suit no question of an order by a 
court for separate trials of different causes of 
action can arise. [P. 721 Col. 1.1 


Sankar Saratt and Panna Lal for the 
Appellant. 

The Respondent was not represented. 

Judgment :—In this appeal the resp-mdent 
is not represented. The appellant was the 
plaintiff in the court of first instance. He 
brought a suit for the recovery of arrears of 
rent against the respondent for a period of 
three years, namely Rabi of 1324 Fasli, com¬ 
plete 1325 and 1326 Faslis and Kharif 
1327 Fasli. He showed in his claim that his 
claim in respect of 1324 Fasli was for a hold¬ 
ing of 17 bighas 17 biswas. In 1325 Fasli, it 
was for a holding of 33 bighas 12 biswas. In 
1326 Fasli, it was for a holding of 33 bighas 
12 biswas and in 1327 Fasli, it was for a 
holding of 17 bighas 17 biswas. The rent 
alleged varied in different years. The 
defendant contended in his written state¬ 
ment that it was not open to the plaintiff 
to join a claim for occupancy and non¬ 
occupancy holdings, that is to say, he 
could not combine suits in respect of 
different engagements. This plea found 
favour with both the courts below. 
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The court of first instance dismissed the 
suit in tolo but the learned Judge gave a 
decree for the Rabi of 1324 Fasli after 
deduction of what had been admittedly paid 
by the defenda.it for that period. 

In second appeal it was contended before a 
(earned Judge of this court that the view 
taken by the courts below was erroneous. 
The learned Judge before whom the appeal 
came on for hearing remitted three issues 
enquiring whether the areas of 17 bighas 
17biswasand the larger area were held 
under the same engagement or different en¬ 
gagements. The findings returned were that 
there was a holding of 17 bighas 17 biswas 
and there was another holding for some 
additional land in the years 1325 and 1326 
Faslis. 


^ In the case of Jagannalh Prasad v. 
Tore (1) a Division Bench of this 
court consisting of two Judges held that 
it was not open to a landholder to sue a 
tenant in the same suit in respect of differ¬ 
ent holdings. It was laid down in that qase 
very distinctly that the Tenancy Act contem¬ 
plated that there should be different suits in 
respect of different holdings. That ruling 
still holds good and has not been dissented 
from so far as I am aware. It is quite clear 
that in view of tiiat ruling this suit of the 
plaintiff was not maintainable. 


I am now asked to permit the plaintiff 
amend the plaint and thereby to withdr; 
the claim which related to the additiot 
lands in two years namely 1325 and 13 
Faslis. The ruling quoted above was quot 
in the judgment of the learned Assista 
Collector, but in the teeth of this ruling t 
appellant filed his appeal in the lower coi 
and in this court, widiout ever asking 
permission to amend his plaint. It 
been argued before me that it was 
duty of the court to order a separate t 
in cases where different causes of action ) 
teen joined and Order 2 Rule 6 of the C 
Procedure Code has been relied upon. T 

JSS n ?fJ aw ap P ,,es 0n, y when it is open t 
plaintiff to combine several causes of act 

IdistincMv^'i t . he ruling < i uoted - lt has b 

M Tenanc^Actf'^ “ ^ ' 


(1) (1906) 29 An 
W8 A.W. N. 258. 


18=3 A. L- J. 
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in one suit and as it was not permitted to 
the plaintiff, no question of an order by a 
court for separate trials of different causes of 
action could arise. 

The result is that the appeal fails and is 
hereby dismissed. There is no order as to 
costs as the respondent is not represented. 

Appeal dismissed. 


* 1924 ALLAHABAD 721. 
Daniels, J. 

Sheo Den Singh .Plaintiff—Appellant 


Habhi Ullah Khan .Defendant— 

Respondent. 

S. A. No. 276 of 1922 decided on 16th May, 1923 
from the Addl. Dt. Judge, Gorakhpur, dated 25th 
November, 1921. 

(a) Hindu Law—Joint family—Antecedent debt — 
Pre-emption money. 

Money payable by the successful plaintiff in a 
pre-emption suit is not antecedent debt for the 
purpose of supporting an alienation of the family 
property. It does not follow from this that 
the payment of a pre-emption decree might not 
be binding on the family on the ground of legal 
necessity or benefit to the estate. A. I. R. 1923 
All. 218, Foil. [P. 722 Col. 1.] 

(b) Hindu Law—Alienation—Legal necessity— 
Re purchase of property. 

The re-purchase of property sold by a separated 
brother is not however a purpose which consti¬ 
tutes legal necessity under Hindu Law. [P 722 
Col. I.] 

(c) Hindu Law—Alienation—Ratification by co¬ 
parcener. 

A transaction by the Manager can be ratified by 
the son so as to estop the latter from afterwards 
disputing it. 38 Mad. 396, Foil. [P. 722 Col. 1.] 

Gulzari Lai for the Appellant. 

Iqbal Ahmad for the Respondent. 

Judgment* —This was a suit by the plain¬ 
tiff-appellant to recover possession of property 
alienated by his father Jeoraj Singh under 
the sale deals in the years 1913 
and 1916 respectively on the ground that 
these were transfers without legal necessity. 
The suit has been decreed as regards the 
property covered by the first sale deed and 
this property is not now in dispute. It has 
been dismissed as regards the property 
covered by the second sale deed and as to 
this the plaintiff appeals. The dispute relates 
to one single item but this item is by far the 
largest item out of the sale consideration. 
The sale deed in question was for a sum of 
Rs. 9,565, out of this Rs. 1,562-14-0 was set 
off against the amount of a previous bond 




122 


Shbo Dbn Stjioh v. 

executed by Jeoraj Singh on 29th July, 1913. 
The principal amount in this bond had been 
Rs. 930 and with interest it had mounted 
up to Rs. 1,562-14-0 at the time of sale. 
The main item in this bond of Rs. 930 was 
a sum of Rs. 800 which Jeoraj Singh had to 
pay in satisfaction of a pre-emption decree 
which he had obtained for certain property. 
It has been recently held by a Bench of this 
court, overruling a previous decision to the 
contrary, that money payable by the success¬ 
ful plaintiff in a pre-emption suit is not 
antecedent debt for the purpose of supporting 
an alienation of the family property Cha- 
tarbhuj v. Govind Ram (1). It does not follow 
from this that the payment of 'a pre-emption 
decree might not be binding on the family 
on the grounJ of legal necessity or benefit 
to the estate. The dfficulty in this case is 
that both the courts have found that 
this particular transaction was not a prudent 
transaction for Jeoraj Singh to have 
entered into; in fact the trial court described 
it as having brought the ruin of the family. 
The lower appellate court says that the 
transaction was one which could not be 
financially successful. The learned Judge, 
however, seems to think that there was a 
sort of pious duty on Jeoraj Singh to 
reacquire this property because it originally 
belonged to two of his separate brothers. 
The repurchase of pi operty sold by a separat¬ 
ed brother is not however a purpose which 
constitutes legal necessity under Hindu Law. 
The decree, therefore, cannot be supported 
on this ground. 

The second ground on which the learned 
Judge has dismissed the suit as regards this 
sale deed is that the transaction was sub¬ 
sequently ratified by the present plaintiff 
Sheodan Singh. Mutation was applied for 
on this sale deed and Sheodan Singh was 
examined as a witness. He had objected 
regarding certain other property as to which 
mutation was sought. With regard to the 
property covered by this sale deed he said 
explicitly he had no objection to mutation 
being made and further on in his statement 
he said that he had no objection whatever 
regarding the land of this sale deed. 

It is not denied by the appellant that a 
transaction by the Manager can be ratified 
by the son so as to estop the latter from 
afterwards disputing it. Ndr ay ana Aiyar 
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v. Ram Aiyar, (2) is a case in point and 
Travelyan’s Hindu Law second edition pages 
306 and 486 have also been referred to. The 
appellant’s contention is that the plaintiffs 
representation did not amount to acquies¬ 
cence in the transaction or create any 
estoppel against him. The trial court took 
the view that all that the plaintiff did was 
to consent to mutation of names and that 
he did not say in terms that he accepted thi 
sale. This is a very narrow view to take 
When the plaintiff stated not only that he 
had no objection to mutation but that he 
had no objection as regards the property 
covered by this sale deed, the purchaser 
would naturally understand him to mean 
that he accepted the transaction as 
binding upon him. In all probability the 
plaintiff at that time did so accept it. 
Having regard to the strong feeling which 
exists 'in Indian families against losing 
property which had once belonged to the 
family, the probability is that the father and 
son were alike desirous to recover the pro¬ 
perty for which they had got a pre-emption 
decree. But however they may be I have no 
doubt that the learned Judge was right in 
holding that this was a clear representation 
by the plaintiff that he accepted the sale 
deed as a valid transaction binding on him. 
It is urged that the defendant was not pre¬ 
judiced by the representation. With this 
I cannot agree. If the defendant had not 
been led to believe that the plaintiff accepted 
the sale as a good sale he might have taken 
steps to give up the property and get back 
his purchase money and so have saved the 
expenses and worry of the present litigation, 
which has lasted for over three years. If 
the person entitled to avoid sale of property 
leads the purchaser to believe that his title is 
good, the purchaser is certainly prejudiced 
if the party making the representation is 
allowed to resile from it and to attack the 
purchaser’s title after an interval of several 
years. I therefore agree with the court 
below that the plaintiff is estopped from 
disputing the defendant’s title under this 
sale deed. I accordingly dismiss the appeal 
with costs including fees in this court on the 
higher scale. 

Appeal dismissed. 

(2) (1913)38 Mad. 396=1913 M. W- N. 588= 
20 I. 0. 625= 14 M. L. T. 89=25 M. L. J- 219. 


(1) A. I- R- 1923 All. 218 , 
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Kanhaiya Lac, J. 

Mohamed Taqi Husain Khan .Piff — 

Appellant 


v. 

Dori and others .Defendants-Respondents. 


S. A. No. 346 of 1922 decided on 20th November, 
1923, against the decree of the District Judge of 
Pilibhit dated the 9 th December, 1921. 

Landlord and Tenant — Abadi—Tenant cannot 
raise building on open land in abadi without land¬ 
lord’s consent. 


A tenant cannot enclose and construct a house 
upon a plot of open land in the abadi without the 
consent of the landlord, though he may have been 
using it for temporary purposes for a long time. 
25 I. C. 59, Foil. [P. 723 Col. 1.] 


Iqbal Ahmad for the Appellant. 


S. C. Das for the Respondents. 


Judgment :—In this case certain issues 
were remitted by this court on the 21st of 
June, 1923. The effect of the findings on 
those issues is that the plaintiff is entitled 
to a decree for possession of the disputed 
land and for the removal of the construction 
made thereon by the defendants. The 
people of the village have evidently been 
using the land as a threshing floor for 
some time past. It was recorded as 
Kharmangat or threshing floor in the 
Khasta prepared at the last settlement. 
They had, however, no right to construct an 
enclosure thereon and thereby to appropriate 
the whole land to their exclusive use. As 
held in Chatter pal v. Gajadhar Upadhya (|) 
i tenant cannot enclose and construct a 
house upon a plot of open land in the 
abadi without the consent of the landlord, 
though be may have been using it for 
temporary purposes for a long time. 


The appeal is, therefore, allowed and the 
claim of the plaintiff decreed for possession 
of the disputed land and for the removal 
of the structures built thereon by the defen¬ 
dants with costs here and hitherto. The 
defendants will be entitled to remove the 
materials of the construction which they 
have made. The right of the defendants 
to use the land as a threshing floor in 
common with the other tenants of the village 
wi remain unaffected. The defendants 
will bear their own costs throughout 

fi ... i Appeal allowed a 


(I) 25 I. C. 69. 
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Lindsay and Sulaiman, JJ. 

Ganesh Singh .Defendant—Appellant. 

v. 

Jai Mongol Singh and another... Plaintiffs— 

Respondents. 

S. A. Nos. 354 and 355 of 1922 decided on 
21st November, 1923 from the decree of 2nd Addl. 
District Judge, Gorakhpur. 

Pre-emption — Wajib-ul-arz— Absence of transfer. 

Absence of an actual transfer in accordance 
with a custom recorded in a wajibul'arz in a 
preemption docs not rebut the presumption raised 
by the toajib-ul-ars. (P. 724 Col. 1 & 2.] 

5. N. Sen for the Appellant. 

N. Upadhiya for the Respondents. 

Lindsay, J. i —These two appeals have 
been heard and argued together and are to be 
decided on one common ground. The ques¬ 
tion in both cases is whether the existence 
of the custom of pre-emption was established. 
The lower appellate court has held that the 
custom was established and it has given a 
decree for pre-emption accordingly. 

It is now argued before us that the evidence 
upon which the learned Judge relied in his 
finding was not adequate to establish the 
existence of the custom alleged. 

We may say at once that the case in many 
respects resembled a case which was report¬ 
ed in Sarju Rai v. Bhumlot Alisir (1). 

The principal piece of evidence upon 
which the plaintiffs took their stand was a 
wajib-ul-arz prepared in the year 1860. It is 
admitted before us that no wajib-ul-arz for 
the settlement of 1833 was before the court 

We start, however, with this wajib-ul-arz 
of 1860 and on the principles which govern all 
the decisions in matters of this kind it must 
be presumed that the record set forth in 
this wajib-ul-arz is a record of custom, and 
there can be no doubt that a custom of pre¬ 
emption is set out in the wajib-ul-arz. The 
presumption, however, may be overturned by 
other evidence and we have therefore to see 
what was the nature of the attempt made in 
the courts below to overthrow this presump¬ 
tion. Dr. Sen has taken his stand upon the 
the entries in the document known as the 
kaifiat sherista nizamat. That document and 
the other kaifiat, namely, the kaifiat mahtavi 
are on the record. 


4 


(1) 8 A. L. J. 847, 
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Now it is undoubtedly stated in the kaifiat 
shertsta nizamat that up till the year 1833 
the settlement of this village was made with 
a single person who was apparently a Raja. 
After that time we find that the settlement 
is made with a numerous body of proprie¬ 
tors. all Thakurs, and the Raja is treated as 
excluded from the settlement. He is allow¬ 
ed a certain malikana allowance as the ex¬ 
cluded superior proprietor. From what we 
can gather, this arrangement lias continued 
down to the latest date regarding which we 
have any evidence in this case. 

It cannot, however, be properly argued from 
this material that no custom could possibly 
have come into existence prior to the year 
1833 on the ground that the village was the 
property of a single owner. The fallacy in 
our opinion is the assumption that there 
was a 'single owner. Having regard to 
what took place at the settlement of 1833 
when numerous body of co-sharers were 
admitted to engage for the government 
revenue, it seems to us highly probable, that 
the constitution of this village had been the 
same for a long period. At any rate it is 
more reasonable to assume this than to 
assume the contrary. It is stated in the 
Gazetteer of the Gorakhpur District that in a 
great many of these Rajas there were large 
numbers of birtyas who were treated as 
inferior proprietors. It seems to have been 
the policy in the earlier years of the British 
administration to deal with the superior pro¬ 
prietor and to take the revenue engagement 
from him but this policy was reversed and 
from the year 1833 settlement began to be 
made with the birtyas who were in fact the 
real owners of the villages. 

The co-existence of these superior and 
under-proprietors ought, we think in the cir¬ 
cumstances, to be assumed and we do not 
think it would be safe to argue in the present 
case that there was only a single proprietor 
up to the year 1833 and that for that reason 
no custom could have then come into exist¬ 
ence. The Judge of the court below we 
think dealt with this part of the case on 
these lines. 

Then there remains the further argument 
that it has not been shown by the plaintiff in 
this case that the custom could have grown 
up inasmuch as it is said that no evidence of 
transfers is forthcoming, that is to say, 
transfers to which the custom would attach. 
The same argument, however, was raised in 
the case which we have already cited from 
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the 8th Volume of the A.L.J.R. and so far as 
we can see it was considered of no avail for 
the purpose of over-turning the presumption 
which was raised by the wajib-ul-arz (in 
that case too the wajib ut-arz was of 1860.) 
Having regard to all the facts which have 
been brought before us in connection with the 
documentary evidence we think that the 
judgment of the court below ought to be 
affirmed and we therefore dismiss these 
appeals with costs including in this court 
fees on the higher scale. The order staying 
execution is discharged. 

Appeals dismissed. 
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Ryyes, J. 

Narain Das .Plaintiff—Appellant. 

v. 

Behari Kahar .Defendant—Respondent. 

S. A. No. 389 of 1922 decided on 25th June, 1923 
against the decree of the Second Additional 
District Judge of Gorakhpur, dated the 22nd 
December, 1921. 

(a) Easement Act , S. 15—80 years user is necessary 
in case of Govt, land even sohere private person is in 
occupation. 

Where the land over which the plaintiff claims 
his casements undoubtedly belongs to govern¬ 
ment, in order to establish his right of easement 
he must prove user of the kind mentioned in 
Section 15 of the Act for a period of at least 60 
years- If he fails to establish an casement over 
that land he cannot establish easement against a 
person who is merely in occupation of that land, 
for a less period. A casement is a right which 
attaches to one piece of land or building over 
another piece of land and not against A or B. 
[P. 726 Col. I.] 

(b) Specific Relief Act , S- 52— Dissection. 

It is within the discretion of a court to grant 
an injunction or not. [P. 726 Col. 1.] 

(c) Practice-Appeal—Judgment of lower court 
containing unnecessary passage—Only way of inter¬ 
ference is to order expunging it. 

Where the judgment of the lower court contain¬ 
ed a passage which on appeal was found to be 
unnecessary for the purpose of the case, Held 
that the only way in which High Court 
could interfere with it would be to order that 
particular sentence to be expunged from the 
judgment. [P. 726 Col. 1.] 

K. N. Malaviya for the Appellant. 

A. Sanyal for the Respondent. 

Judgment :—The suit out of which this 
appeal arises was brought by Babu Narain 
Das against three defendants (I) Betari 
Kahar, (2) the Municipal Board of Gorakh¬ 
pur and (3) the Secretary of State. The 
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plaintiff was the owner of a house or ad¬ 
joining houses lying to the south and west of 
two triangular pieces of land lying between 
the northern and eastern walls of his house 
or houses and the street, painted pink in the 
map forming part of the decree of the trial 
court. The land in question was nazul, that 
is to say, belonged to Government, and that 
is why the Secretary of State was made a 
party. It had been handed over to the Muni¬ 
cipal Board by Government for management 
and the Municipal Board had leased it to 
Behari Kahar on the 23rd of January, 1918, 
for a period of 30 years for building pur¬ 
poses. The plaintiff came into court on the 
allegation that Behari Kahar had made 
certain constructions on the northern portion 
of this land which interfered with his right 
of easement both of access and of light over 
that portion of the land, and with regard 
to the eastern portion, he alleged that Behari 
Kahar intended to build on that portion in 
such a way as to interfere with his easements 
of access and light and air on that side also 
and he therefore prayed that the buildings 
on the northern side be removed and that a 
perpetual injunction be issued restraining the 
defendants from building on the eastern side 
tn a way which might interfere with 
plaintiff’s easements. 

The trial court decreed the suit against 
all the three defendants. All three defen¬ 
dants appealed and their appeals were 
decided by one judgment and all were 
decreed. The plaintiff comes here in second 
appeal only against the decree of the lower 
appellate court so far as it set aside his suit 
against Behari Kahar. The court below 
held that in order to prove his case it was 
necessary for the plaintiff to prove that he 
had enjoyed the easements which he claimed 
for a period of 60 years and it came to the 
conclusion that so far as the piece of land 
on the north was concerned it was not 
proved that that part of the house had been 
in existence for anything like 60 years. The 
learned Judge seems to have been of opinion 
* i portion of the plaintiff’s house 
could have been in existence for probably 
about 20 years. With regard to the eastern 
side of the house the lower appellate court 
has held that that was in existence probably 
for over 60 years. 

Having come to the conclusion that the 
northern portion of the /plaintiff's houses that 
is o say the junglas or barred windows and 


that pluitak or gate and darwaza or door had 
not been in existence for anything like 60 
years and that being so the plaintiff had 
failed to establish the easements which he 
claimed over that portion of the land in 
dispute, because that land admittedly belong 
to Government and therefore under Section 
15 of the Indian Easements Act the plaintiff 
must prove uninterrupted user for at least 
60 years, and for this reason it held that 
the plaintiff’s suit must fail. With regard 
to the eastern portion of the land in dispute 
the court held that although the plaintiff had 
established the easements which he claimed 
it was premature to ask the court to issue an 
injunction because although there was every 
probability that Behari Kahar would build 
on that land there was nothing to show that 
he would build in such a way as to interfere 
with the rights of the plaintiff and therefore 
the court dismissed this portion of the suit 
also, merely warning Behari Kahar that if he 
did build on this eastern portion in any 
way so as to interfere with the plaintiff’s 
easements he would have to bear the conse* 
quences. Incidentally the learned Judge, 
who inspected the premises, came to the 
conclusion that the plaintiff had a means of 
ingress and egress through a door on the 
west side of the house and that so long as 
the defendant Behari did nothing to encroach 
on the plaintiff’s convenient means of 
approach to this door, the plaintiff could 
claim nothing more. He therefore added in 
his judgment a note to the effect that the 
defendant should do nothing that would 
interfere with the land immediately in front 
of this door. This, however, was not included 
in the decree which formally set aside the 
decree of the trial court and dismissed the 
suit. The plaintiff comes here in second 
appeal and urges three points. The first is 
that the limitation applicable was 20 years 
and not 60 years. Counsel on his behalf 
has quoted three cases, Jagadindra Nath 
Roy v. He manta Kumuri Debi (1), Pull an- 
appally Sankaran Nambudri v. Vittil 
Tlialakat Muhnmod (2) and Kutha Perumal 
Rcyalt v. The Secretary of State (3). In my 
opinion none of these cases is applicable to 
the present case. They have nothing what¬ 
ever to do with the question of easements. 


fl) (1005) 82 Cal. 129=81 1. A. 203 = 

8 C W.N. 809 = 6 Bom. L. R. 765= 1 A.L.J. 585= 

8Sar. 698 (p.OJ 

(2) (1905) 28 Mad. 505= 16 M. L. J. 416. 

(3J (1907) 30 Mad. 245=17 M. L. J. 174. 
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The land over which the plaintiff claims his 
easements undoubtedly belongs to Govern¬ 
ment and therefore in order to establish his 
right of easement he must prove user of the 
kind mentioned in Section 15 of the Act for 
a period of at least 60 years. If he fails 
to establish an easement over that land it 
seems to me that he cannot establish ease¬ 
ment against a person who is merely in 
occupation of that land, for a less period. A 
casement is a right which attaches to one 
piece of land or building over another piece 
of land and not against A or B. It seems to 
me that on this point the court below was 
right, and if that is so then the finding of 
fact that the windows and doors and gates on 
the north side have not been in existence for 
anything like 60 years concludes that portion 
of the case. 

Next it is urged that on the finding of the 
court below that the plaintiff has established 
60 years user over the land on the east the 
injunction should have been granted. Here 
again I think th.' court below was right. It 
was within its discretion to grant an 
injunction or not. It clearly told the defen¬ 
dant Behari that he must not build on this 
portion of the land so as to obstruct any of 
the easements which the plaintiff had 
acquired, and practically told the defendant 
that if he did so it would be at his peril. I 
am not prepared to say that the court was 
wrong in not granting this injunction. The 
third point is that the court should not have 
said anything about the door on the west 
side of the plaintiff’s house. This ground is 
raised in the second paragraph of the memo¬ 
randum of appeal to this court. I agree to 
this extent that it was unnecessary for the 
court to have said anything about it. The 
court has only done so in order to tell the 
parties clea rly what in its opinion were iheir 
rights. This portion of the judgment is not 
incorporated in the decree and really amounts 
to nothing more than an expression of opi¬ 
nion. The only way in which I could inter¬ 
fere with it would be, 1 presume, to order 
that particular sentence to be expunged from 
the judgment. In my opinion the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 


1924 ALLAHABAD 726. 

KaNHAIYA LAL, J. 

Mukat Singh and others...Deits— Appellants. 

v. 

Misra Paras Ram and another .Plffs,_ 

Respondents. 

S. A. No. 406 of 1922 decided on 30th July, 1923 
from the decree of the District Judge, Mainpuri, 
dated the 23rd February, 1922. 

. ( a ) 7\ P* Act, Ss. 106 and 111 ( g) — In suit for 
ejectment denial of landlord's title before suit is 
filed is necessary for dispensing icith notice. 

Where there is no proof that plaintiffs’ title had 
been denied prior to the suit, they ought to have 
given notice to the defendants before instituting 
suit for ejectment and the denial of their title by 
the defendants in the suit is not a sufficient 
answer. [P. 727 Col. lj 

(b) T. P. Act , S. 106— Is liable to be overruled by 
custom or contract. 

S. 106 is subject to the exception of being set 
aside in particular cases by proved usage or 
contract. [P. 727 Col. 1.] 

(c) Evidence Act, S. 115— Execution sale — Objec • 
tion to — Judgment-debtor who might have objected to 
sale of property in execution cannot afterwards 
object. 

A judgment-debtor who might have raised 
objections to a sale in execution of a decree 
against him but has refrained from doing so or 
who might have appealed against the order for 
sale, has no right after the sale has been carried 
out to prefer an objection that the property sold 
was not legally saleable. 29 All. 612 & 28 Bom. 
125, Foil. [P. 727 Col. 2.] 

(d) Execution sale—Setting aside—Stranger to 
suit is justified in believing that the court had 
authority to sell. 

A person who is a stranger to the suit is 
justified in believing that the court had authority 
to attach and sell the property sold by it in 
execution. 25 Bom 337, Foil. [P. 727 Col. 2.] 

Panna Lai for the Appellants. 

G. Agarwala for the Respondents. 

Judgment: —This appeal arises out of a 
suit ircught by the plaintiffs-respondents for 
the recovery of possession of a certain house 
and a wall which they allege to have pur¬ 
chased at an auction sale held in execution of 
a decree against Mukat Singh and the other 
defendants. The allegation of the plaintiffs 
was that they purchased the house on the 
5th of November, 1914 and got possession 
through court on the 12th of January, 1917 
and that after such possession had been 
obtained the defendants took the house from 
them on an agreement to pay a rent of Re. 1 
per mensem. It was further stated that it 
was settled at the time that the plaintiffs 
would, when they would like, be entitled to 
have the house vacated. The defendants 
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denied the tenancy and pleaded that they had 
no knowledge of the auction sale and that 
even if the defendants were proved to be the 
tenants of the plaintiffs, they could not have 
been ejected without notice. There was a 
further plea that they were cultivators and 
that the sale, if any, was invalid. 

The court of first instance dismissed the 
claim, holding that no tenancy was proved. 
The lower appellate court, however, held that 
the plaintiffs had purchased the house at 
auction on the 5th of November, 1914 and got 
formal possession in 1917 and that the 
defendants had subsequently taken a lease of 
the house from the plaintiffs on an agreement 
to pay a rent of Re. 1 per mensem. On the 
question of notice, the latter court observed 
that inasmuch as the defendants had denied 
the title of the plaintiffs no notice was neces¬ 
sary. There was no proof, however, that the 
title of the plaintiffs had been denied prior to 
the suit; and as held in Haidri Be gam v. 
Nathu (1) that ground cannot be sustained. 

But it still remains to consider whether a 
notice was in the circumstances alleged in the 
plaint at all necessary. Section 106 of the 
Transfer of Property Act (No. IV of 1832) 
does not require the sending of such a notice 
where there is a contract or local law. or 
usage to the contrary. The allegation in the 
plaint was that the defendants had agreed to 
vacate the house on demand. That agree¬ 
ment was sought to be proved by the evi¬ 
dence of two witnesses, Lalta Prasad and 
Simana Singh, whom the lower appellate 
court believed. Those witnesses said that 
the defendants had agreed to vacate the 
house whenever the plaintiffs wanted them to 
do so. One witness also said that a lease 
was agreed to be written out, bub it is ad¬ 
mitted that none was actually reduced to 
writing. There is no allegation that any 
term was fixed for the tenancy; and in view 
of the evidence, which goes to show that the 
defendants had agreed to vacate the house 
when the plaintiffs wanted, Section 106 can¬ 
not be made applicable and the omission to 
give the notice cannot be regarded as fatal 
to the present suit. 

It remains also to consider the other objec¬ 
tion taken by the defendants in the trial 
court, namely that the house in question was 

» V ab l? t0 84,6 under Section 60, Clause (c) 
of the Code of Civil Proceedure. No issue 
was framed on that point by the trial court 

0) (1894) 17 AU. 45=1894 A.W.N- 196. 


or finding recorded. There is some evi¬ 
dence to show that the defendants are 
agriculturists or ex-zamindars ; but it is not 
open to them at this stage to go behind the 
sale proceeding to which they were parties 
and set up a plea which they had omitted to 
raise at the time of the judgment or prior to 
the sale. As held in Umed v. fas Ram (2)1 
and Pandurang Bataji v. Krishnaji Govind 

(3), a judgment-debtor, who might have 
raised objections to a sale in execution of a 
decree against him but who has refrained 
from doing so or who might have appealed 
against the order for sale, has no right after 
the sale has been carried out to prefer an 
objection that the property sold was not 
legally saleable. In Dwarka Nath Pal v. 
Tarim Sankar Ray (4) and Lain Ram v. 
Thakur Pras.id (5) a similar view was taken. 

On behalf of the defendants reliance is 
placed on a decision in Katwari v. Sita Ram 
Tewari (6) but in that case an objection was 
taken prior to the sale and no sale had, in 
fact, taken place. So far as the parties to 
the sale and execution proceedings are 
concerned, a person who is a stranger to the 
suit is justified in believing that the court 
had authority to attach and sell the property 
or to use the language of Lord Hobhouse in 
Malkarjan v. Narhari (7) that the court had 
done that which by the directions of the 
Code it ought to do. The appeal therefore 
fails and is dismissed with costs. 


Appeal dismissed. 


(2) (1907) 29 All. 612 = 1907 A. VV. N. 193 = 
4 A. L. J. 519. 

(3) (1904) 28 Bom. 125 = 5 Bora. 799. 

(4) (1907)34Cal. 199=5 C.L.J. 294 = 11 C. W. N. 

513. 

(5) (19lS)'40 All. 680=47 I.C. 947=16 A.LJ. 691 

5 43 o C A1I o 547 = 63 hC. 264 = 19 A.L.J.47s! 

(7) (1901) 25 Bom. 337 = 27 1. A. 216 = 

7 Sal V 7M (P C 2 ) B ° m ‘ L ‘ R ' 927 = 10 M * L - J - 868* 
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PlGOOTT, J. 

Ud-d and others .Defendents-Appellants. 

V. 


u/j, ijuiau Kai and another .Plffs,- 

Respondent 

S. A. No. 438 of 1922 decided on 29th June 19 4 

■E2 81 * thc Strict Judge 

Badaun, dated the 18th February, 1922. 

of a£ J* on —Original possessi, 
firmiuift—Subsequent alterations of the firemis 
cannot give ns, to cause of action, f 
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Where the facts found were that plaintiffs were 
the sole proprietors of a piece ol land, that a 
stranger had occusied the premises on the land for 
25 years, and that it could not be said that the 
plaintiffs has been ignorant of this and where the 
stranger’s existence was useful to the community, 
Held that the inference was that the stranger’s 
original possession was permissive and this being 
so his subsequent alteration of the premises would 
not afford the plaintiff a cause of action. 18 
A. L- J. 781 Foil. [P. 728 Col. 2.]. 

Panna Lai for the Appellants, 

S. N. Sen for the Respondents. 

Judgment ; —The plaintiffs in this suit are 
sole proprietors of a parcel of waste land 
situated in a village called Singauli Purbea. 
The contesting defendants have constructed 
a house upon the parcel of land in question. 
The plaintiffs cune into court claiming the 
ejectment of the said defendants, with per¬ 
mission to the latter to remove the materials 
of their house before vacating the site if they 
should be inclined to do so. Facts were 
alleged in the plaint fully sufficient to warrant 
the plaintiffs in claiming the relief sought for. 
The difficulty about the case is that the lower 
appellate court has not found in favour of 
the plaintiffs on the questions of fact raised 
by the pleadings, nevertheless the learned 
District Judge came to the conclusion that, 
on the facts found by him, the- plaintiffs are 
entitled to the relief claimed. It iscontendcd 
in second appeal that the learned District 
Judge was in error in taking tlvs view, li 
seems advisable to give the facts found in 
the very words of the judgment of the lower 
appellate court:— 

“ The evidence shows that one Chidu 
Bania purch\sed from Chidu Kahar a portion 
of the latter’s house, consisting of a thatched 
room about 25 years ago. The purchaser 
removed the thatch and built a mud house 
in which he has since kept a shop. Two 
years ago he replaced the mud constiuction 
by a masonry house, without the consent of 
the zemindars.” 

Undoubtedly Chidu Kahar, as the District 
Judge remarks, had no transferable right in 
anything except the materials of his house. 
He could not even convey to Chidu Bania a 
right of residence on the site in question. He 
did however purport to convey such right of 
residence, and some 25 years prior to the 
institution of the suit Chidu Bania, who 
seems to have been previously , residing in the 
same village, occupied a portion of the house 
transferred to him and made structural alte- 
n ‘ions fitting it for use as a shop. No excep¬ 
tion was taken to his proceedings by the 
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proprietors of the site. It can scarcely be pre- 
sumed that they were in ignorance of what 
had been done. At any rate, there is no 
finding that they were in ignorance, or con¬ 
tinued in ignorance, up to any specified date 
anterior to the institution of the suit. They 
did not allege that a cause of action accrued 
to them when they came to know of the 
transfer by Chidu Kahar to Chidu Bania: they 
alleged a different state of facts altogether. 
If it be taken that Chidu Bania occupied this 
site without any.title and against the will of 
the proprietors of the same, and that he pro¬ 
ceeded to adopt the buildings previously stand¬ 
ing thereon to his own use ad occupied the 
same as a shop for more than 12 years, the 
inference in my opinion would be that he had 
acquired title by adverse possession against 
the proprietors of this site. The more correct 
inference seems to be that Chidu Bania did 
not occupy the site against the will of the 
proprietors, but with their consent, and on an 
express or implied understanding with them 
that he might have the use of the 
site for the construction of a shop. I may 
presume that, although Chidu Bania was not 
an agricultural tenant, yet he was a member 
of the village community, and his keeping a 
shop in the village site may well have been a 
matter of convenience to the community as 
a wh >le. If it be presumed that his original 
p issession was permissive, then his subse¬ 
quent alteration of the premises constituting 
his shop, by converting the same into a masonry 
building, would not, in my opinion, afford the 
plaintiffs a cause of action. I refer on this 
point to the decision of a Bench of this Court 
in the case of Gliorey v. Shii Lai (I). No 
doubt the defendant in that suit was an 
agricultural tenant, to whom a site was 
granted for the building of a house ; but it 
does not appear to me that any different 
principles would apply to the case of a village 
shop-keeper to whom a site had been granted 
for the purpose of keeping a shop. Other 
considerations might possibly have arisen if 
the plaintiffs had come into court with a true 
statement of the facts and had alleged that, 
under the existing circumstances, they were 
entitled to claim a small ground rent from 
the principal defendants; but that question 
does not arise. Accordingly I allow this 
appeal, set aside the decisions of both the 
courts below and dismiss the plaintiffs' suit, 
with costs throughout. 

Appeal allowed. 

(1) (1920) 18 A. L. J. 781 =5S I. C. 410, 

... f 
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Daniels, J. 


ML Jan Bibi and others ..Plaintiffs— 

Appellants. 


v. 


ML Batulan Bibi and another ...Defen&Ants- 

Respondents. 

S. A. No. 473 of 1922 dccided'on 4th July. 1923 
against the decree of the District Judge of Benares 
dated the 11th January, 1922. 


(a) Practice—Judgment—Ambiguity in judgment 
of loieer court is a good ground^ but ambiguity may 
be explained. 

Where the Judge in the lower court found in the 
earlier part of his judgment that M was undoubt¬ 
edly in possession of the house, and further on he 
said:- u l have been shown no ruling which requires 
that the possession of the house on the part of the 
widow must be exclusive. All that appears to be 
necessary is to show th3t she is in actual posses 
sion and that there has been no division between 
her and any other person." 


Held that this was not a clear fin ling and the 
sentenoe in question may mean one of two things. 
It may mean either that M and the other heirs of 
the family were in actual joint possession of the 
house, in which case the decree of the court below 
would he dearly incorrect ; or it may merely 
mean that M was not in possession adversely to 
the other heirs. Held further that as M and her 
husband had given evidence that they were in 
exclusive possession of the house, as they were not 
cross-examined and as there was no evidence to 
the contrary and as the plaintiffs admitted they 
were out of possession at the time of the institu¬ 
tion of the suit, the Judge could not have meant 
that M was not in sole possession of the house and 
his decree cannot be attacked on this ground. [P. 
729 Col. 2.] 

(b) Muhammadan Law — Dower — Widow's lien — 
Widow in possession—Each separate heir cannot 
recover possession by paying proportionate part of 
dower . 


If a widow is in possession in lieu of dower she 
is not liable to piece meal suits by every separate 
heir. She is entitled to retain the entire property 
until the entire dower is satisfied ; the plea that 
the heirs should be each allowed to pay his 
proportionate share of the dower and recover 
possession piecemeal is bad. [P. 729 Col. 2.] 


Mukhtar Ahmad for the Appellants. 

Iqbal Ahmad for the Respondents. 

J u dRtnent :—This was a suit by t 
plamtiffs-appellants Musammat Jan Bibi ai 
others for possession of their shares of 
house by partition. The finding of the col 
beiowis that defendant Batulan Bibi is 
lawful and peaceful possession of the hou 
rnheu of her unpaid dower and that tl 
plaintiffs cannot obtain possession witho 

he r . dower - The main plea , 
which the plaintiffs attack this finding 
based on an ambiguity .in the judgment 
1924 A/92 


the court below. The learned Judge of the 
court below finds in the earlier part of his 
judgment that Musammat Batulin Bibi is 
undoubtedly in possession of the house. 
Further on lie says :— 

“ I have been shown m ruling which 
requires that the possession of the house on 
the part of the widow must be exclusive. 
All that appears to Vic necessary is to show 
that she is in actual possession and that there 
has been no division between her and any 
other person.” 

This is not a clear finding, and the 
sentence in question may mean one of two 
things. It may mean either that Musammat 
Batulan Bibi and the other heirs of the 
family were in actual joint possession of the 
house, in which case the decree of the court 
below would be clearly incorrect; or it may 
merely mean that Musammat Batulan is 
not in possession adversely to the other 
heirs. The former meaning would be to 
some extent inconsistent with what the 
learned Judge has said above and I have 
examined the evidence to find out what the 
learned Judge's finding meant. I find that 
Musammat Batulan and her husband gave 
clear evidence that they were in exclusive 
possession of the house. They were not 
cross-examined on the point and there is no 
evidence to the contrary to be found on the 
record. The plainttffs admitted in para 8 of 
their plaint that they were out of possession 
at the time when the suit was instituted. 
It is therefore clear that the learned Judge 
could not have meant that Musammat 
Batulan was not in sole possession of the 
house and his decree cannot lie attacked on 
this ground. 

The second and remaining plea which has 
been urged is that the plaintiffs should only 
have been required to pay up a proportionate 
sliare of the dower. No authority has been 
quoted in support of this proposition and so 
far as I know the authority of all the 
commentators is against it. If the widow 
is in possession in lieu of dower she is not 
liable to piece-meal suits by every separate 
heir. She is entitled to retain the entire 
property until the entire dower is satisfied. 
The decree of the court below is therefore 
correct and I dismiss the appeal with costs 
including in this court fees on the higher 
scale. 

, Appeal dismissed. 
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1924 ALLAHABAD 730 (1). 
Daniels, J. 

Saheb Singh and another .Defendants— 

Appellants. 

v. 

Indar Kumar and another .Plffs.—Respdts. 

S. A. No. 485 of 1922 decided on 17th July, 1923 
against the decree of the District Judge of 
Azamgarh dated the '24th January, 1922. 

Hindu Law—Joint family — Partition — Separa- 
tion of one co-parcener raises no presumption that 
others remain united or separate inter se or rtunite. 


When the separation of one coparcener is 
proved there is no presumption that the others 
remained united. There is in fact no presump¬ 
tion remaining either way and an agreement 
amongst the remaining co-parceners either to 
remain united or to reunite must be proved like 
any other fact; if separation of one member takes 
place it is not the necessary result in law that 
the other members must be taken to have separat¬ 
ed inter se. 30 Cal. 725 ; 41 All. 3bl Foil. [P. 730 
Col. 1 & 2.] 

S. D. Singh for the Appellants. 

N. P. Asthana for the Respondents. 

Judgment :—The following pedigree will 
explain the position of the parties :— 


Babu Ram Singh 

i 


Datta Singh 


Saheb Singh 
Dft. No. 2 


Gayadin Singh Mahabir Singh 
Dft. No. 3 


Pahlad Singh 
died childless 


Sukhraj Singh 
Dfdt. No. 1 

Indra Kuer Somari Kuer 

daughter Plff. Plff. daughter. 


The plaintiffs are claiming the property of 
both their father Mahabir Singh and their 
uncle Pahlad Singh, the latter having 
died childless. The defendants are their 
surviving uncles and the sons of a deceased 
uncle. The facts found by the court below 
are that the defendants Nos. 2 and 3 and the 
father of the first defendant separated from 
Mahabir Singh and Pahlad Singh, but that 
the two latter remained joint. This is a 
finding of fact supported by evidence and 
on this finding the plaintiffs are entitled to 
the property. The only point pressed by the 
defendants in appeal is that when once it was 
found that the defendants had separated 
from the remaining two brothei-s Mahabir 
Singh and Pahlad Singh, it was necessary 
to prove a reunion on the part of the latter. 
This goes beyond the rulings of the Privy 
Council on the point, and is in definite 
conflict with the ruling of this court in 
Parsotam Das v. JaganNath (]). The princi¬ 
ple laid down by the Privy Council in 
Balahux v. Rukmabai (2) and lately reaffirm¬ 
ed in Mt. Jatti v. Banwari Lai (3) is that 
[when the separation of one co-parcener is 


(1) (1919)41 All. 361 =50 I.C. 357 = 17 A.L.J. 347. 

(2) (1903) 30 Cal. 725 = 30 I.A.130 = 7 C.W.N. 642= 
5 Bom. L. R. 4b9= 8 Sar. 470 (P. C.) 

(3) 1923 P. C. 136 = 4 Lah. 350 = 50 I. A. 192 = 
21 A. L. J. 582= 18 M. L. W. 273 = 45 M. L. J. 355 = 
25 Bom L. R. 1256 = 33 M. L. T. 283 = 
1923 M. W. N. 687 = 4 L. R. P. C. J 35 (P. C.) 


proved there is no presumption that the 
others remained united. There is in fact 
no presumption remaining either way and 
an agreement amongst the remaining co¬ 
parceners either to remain united or to 
reunite (both alternatives) are given in the 
judgment of Balabux v. Rukmabai (2), must 
be proved like any other fact. This point 
was definitely ruled in Parsotam Das v. 
Jagan Nath (1) where it was held that if 
separation of one member takes place it 
is not the necessary result in law -that the 
other members must be taken to have 
separated inter se. They may have separated 
or they may have remained united. In this 
case the evidence proves, and the court 
below has found, that they remained united. 
On this finding the appeal fails and it is 
accordingly dismissed with costs. 

Appeal dismissed. 


* 1924 ALLAHABAD 730 (2). 
Danibls and Dalal, JJ. 

Narain Singh .Defendant—Appellant 

v. 

Chiranji Lai .Plaintiff—Respondent 

S. A No. 621 of 1922 decided on 18th March, 1924 
from the decree of the District Judge of 1 2 3 Agra 
dated the 1st February, 1922. 

(a) Minor—Burden of proof. 
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Where one of the defences to the suit was that 
the defendant was a minor on the date of the 
execution of the pronote by the minor, Held 
the onus to prove minority is on the defendant 
who asserts it. [P. 731 Cal. 1.] 

(b) Contract Act, S• 2— Definition. 

Money received during minority can form the 
consideration for a contract made by a person of 
full age and competent to contract. [P. 731 Cal. 2.] 

K. N, Katju and M. A. Aziz for the 
Appellant. 

S. N. Sett and L. M. Banerji for the 
Respondent. 

Daniels, f .This is an appeal by the 
defendant against a decree for the amount of 
a bond executed by him in favour of the 
plaintiff on 22nd November, 1919. The bond 
was executed in lieu of a pronote previously 
executed by him on 14th December, 1916. 
One of the defences to the suit was that the 
defendant was a minor on the date of the 
execution of the pronote. The court below 
has held that this defence fails as the defen¬ 
dant has not established the fact of his being 
a minor on that date. 


The appellant contends that the burden of 
proving that the defendant was not a minor 
lay on the plaintiff and has cited two cases 
of this court of the years 1909 and 1912 
respectively, in which that view was taken, 
vide, Gay a Din v. Mt. Duapri(\),Kanhaiya Lai 
v. Girdhari Lai (2). The matter appears to us 
to be concluded against the appellant by the 
judgment of the Privy Council in Raja of Deo 
v. Abdulla (3). In that case the plaintiff sued 
on a conveyance executed by Musammat 
Rajeshwari Kuar. One of the main defences 
to the suit was that Musammat Rajeshwari 
Kuar was a minor on the date of execution. 
The High Court at Calcutta laid the burden 
of proving this on her and holding that she 
had failed to establish it decreed the suit. 
With reference to this their Lordships say:— 

k , “ Their Lordships agree with the High 
'°urt The onus to prove minority is on 
he defendant who asserts it'*. 

They remark in passing that the evidence 
tendered by.the plaintiff is not open to any 
obvious objection but they do not decide the 
case on the plaintiff’s evidence. They con¬ 
clude by saying 


(1) 

( 2 ) 

(3) 


ISIS J A. I* J. 893 = 21. C. 839. 

19 8 V jL 103 3,18 1- C. 956. 

6 ‘ PaL ? w®*'^ 45 I-A.97=16 A.L 

22 G W L V 1918 M * W. N. 

24 m'l. W T £ ** W * >168 = 45 1. < 

«H±J:«rpcj' J ' IE,2= ” at "' 


“ It is enough to say that the matter 
being left in doubt the defendant fails to 
prove his assertion.” 

The appellant argues further that the find¬ 
ing against him on this issue does not dis¬ 
pose of the case because part of the conside¬ 
ration for the pronote of 1916 consisted of 
advances made while he was a minor. He 
suggests that we should now remit an issue 
as to what part of the consideration was so 
received and dismiss the suit with regard to 
it. We are unable to agree with this view. 
It is settled law that a contract made by a 
minor is void and unenforceable against him 
but we know of no law which lays down that 
money received during minority cannot form 
the consideration for a contract made by a 
person of full age and competent to contract 
The definition of “ consideration ” in Section 
2 (d) of the Contract Act includes services 
already rendered to the promisor. The 
appellant urges that by decreeing this claim 
we shall be defeating the provisions of Section 
11 of the Contract Act with reference to 
minors. Nothing of the kind is true. If a 
minor accepts money except for necessaries 
he cannot be compelled to repay it and any 
contract to do so made by him as a minor is 
void against him, but if when of full age he 
takes it upon himself to repay there is no rea* 
son either in law or equity why his agreement 
should be deemed unlawful. Cases can be 
cited on both sides of the question but We 
prefer to decide the issue on the broad ques- 
tion of principle. 

We accordingly dismiss the appeal with 
costs including in this court fees on the 
higher scale. 

Appeal dismissed. 
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SULAl.MAN AND MUKBRJt, JJ, 

Lakshmi Narain Misir and another . 

Plffs.—Appellants, 
v. 

Mt. Sumarni Kuar and others .Defdts.— 

Respondents. 

S. A. No. 731 of 1922 decided on 6th March, 
1924 from the decree of the District Judge of 
Moradabad dated 10th February, 1922. 

(a) Hindu Law — Gift — Construction. 

Where one of the legatee’s wife was given an 
absolute estate and the two daughters of the 
testator also were given estates which were anta¬ 
gonistic to the interest of his wife the natural 
Inference would be that the nature of the estate 
given to the wife was also the same. [P. 738 Cal. 1 J 
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(b) Hindu J aw — Female heirs - Woman's pro¬ 

perty got by succession from nuilc and female is 
limited . 

Under the Hindu Law of the Benares School 
there is no distinction os to the nature of the 
estate taken, between property inherited by a 
woman from a male and property inherited by'hcr 
from female. In both eases she takes it not 
absolutely as her stridhan but a qualified estate 
alienable only under the condition applicable to 
such an estate and with reverter after her death 
to the heirs of her prcdccessor-in-titlc. 1924 All. 
15, Foil. IP. 73C Cal. 2 & P. 734 Cal. 1.] 

P. L. Bauer ji for the Appellants. 

iV. P. AsUiana and S. N. Sen for the 
Respondents. 

Sulaiman, J. :—This is a plaintiffs’ appeal 
arising out of a suit fo. recovery of posses¬ 
sion. Both the ourts below have dismissed 
the claim. 

The property in dispute belonged origi¬ 
nally to one Kesri Mai alias Kesri Singh, who 
admittedly died some time before the 
Mutiny. On his death he left a widow Mt. 
Chunno and two daughters Mt. Durga and 
Mt. Cheno and also a sister’s son Baijnath. 
Before his death Kesri Mai is said to have 
executed a document dated the 28th of 
January, 1838, the genuineness of which was 
challenged by the plaintiffs in the courts 
below. B >th the courts below however have 
found that this was a genuine document and 
that finding is a finding of fact. 

The terms of this d >cumcnt:ire admittedly 
very vague and ambiguous. We have had 
the original read over to us and there can be 
no doubt that the language of this document 
is at places ungrammatical and not quite 
clear. On the whole, h AV.vcr, I do not find 
it possible to differ from the interpretation 
put on it by the omi ts below. What the 
lower appellate court has understood this 
document to mean is as follnvs:—The 
testator made a bequest of his property in 
favour of four persons, his widow, his tw > 
daughters and his nephew-Baijnath in four 
equal shares. There was a provision that 
in case any of the daughters had a son born 
he would get the property (of the two 
daughters). In case of there being no son 
born to the daughters that property would 
go to the nephew Baijnath and his heirs. 

It is not disputed that on the death of 
Kesri Mai his widow did not take possession 
over any definite portion of this property hut 
the entire estate was divided ini the ratio of 
one-third each between Baijnath and the two 
daughters. 1 may here mention that one of 


the arguments put forward before us was 
that it must he assumed that the widow Mt 
Chunno had made a gift of her interest in 
favour of her daughters and Baijnath. As to 
this the learned Judge has remarked that 
there is no evidence in support of it and he 
has refrained from drawing this inference 
from the mere fact that there was no 
mutation of names in favour of Mt. Chunno. 
The case of a gift by Mt. Chunno not 
having been put forward in the pleadings we 
cannot make any such assumption in favour 
of tiie respondents. It may, therefore, be 
taken for granted that for some reason or 
other Mt. Chunno did not take possession 
of the one-fourth estate to which she was 
entitled under the will. Mt. Chunno died 
shortly after Kesri Mai and on her death two- 
third share remained in possession of her 
daughters Mt. Cheno and Mt. Durga 
while the other one-third share remained in 
possessi >n of Baijnath. Mt. Durga died 
some 40 years ago. During the lifetime of 
the two daughters a son named Bhagwan 
Das was horn to Mt. Cheno; and Har- 
charan Das whose widow Mt. Sumcrti 
Kunwar is defendant No. 1, was the son of 
this Bhagwan Das. In 1907 Mt. Cheno's 
son Bhagwan Das died. After his death 
Mt. Chen > executed a deed of gift of the 
property which had remained in possession 
of herself and her deceased sister Mt. 
Durga, in favour of her grandson Harcharan 
Das. Mt. Chandan Kunwar the mother of 
Harcharan Das acting as his guardian then 
transferred this gifted property to Shib 
Cliaran Das defendant No. 3. On the other 
hand Baijnath's grands >n Shib Cliaran and 
grand daughter Alt. Lareti are said to 
be in possession of the one-third share 
which he had got under the will. 

The plaintiffs’ case was that the estate 
held by Alt. Chunno and after her death by 
her two daughters Alt. Durga and Alt. 
Cheno was the estate of Hindu widows, 
which passed to the reversioners of Kesri 
Alai on the death of Mt. Cheno in 1907, and 
that the suit having been brought within 
12 years of her death the claim was main¬ 
tainable. 

The plaintiffs, however, admitted that on 
the death of Mt. Chunno the two collaterals 
to whom succession opened were Sn 
Kislien and Alukli Ram. Sri Kishen has a 
daughter who is still alive. The property 
having been inherited by collateral succession 
it is clear that the plaintiffs cannot in any 
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case succeed to the half share inherited by 
Sri Kishen so long as his daugther is alive. 
They would be only entitled to the one 
half share which was inherited by iMukh R im 
their fatlier. We may also add that the 
lower appellate court has found that Sri 
Kishen and Salig Rim were not membens of 
a joint Hindu family but were separate. In 
this view it is quite clear that the plaintiffs' 
olaim with regard to the one-half of th; 
estate which ought to go, if at all, to Sri 
Kishen’s daughter, cannot succeed. 

Under the will there can be no doubt that 
Baijnath got one-fourth of the estate. His 
grandson is now in possession of it. It is 
impossible to see how the plaintiffs can ever 
succeed with regard to this sh ire. 

As regards the estate taken by the two 
daughters there can be no doubt that before 
they died a son Bhagwan Das was born. 
Under the defeasance clause contained in 
the will the interest of Mt. Durga and Mt. 
Cheno came to an end and the estate became 
vested in Bhagwan Das. On the death of 
Bhagwan Das his s m Horcharan Das would 
be the owner of this property. The plain¬ 
tiffs are by no means the heirs of Bhagwan 
Das. The claim with regard to the two 
shares must therefore also fail. 

There remains the half one-fourth share 
which ought to liave gone to Mt. Chunno. 
The first point which we have to consider 
is the nature of the estate taken by Mt. 
Chunno. It lias been contended before us 
that she got only a limited estate, that is to 
say, a Hindu widow’s estate under the will 
and not an absolute estate. 1 am not 
prepared to accept this contention. When 
we find that Baijnath one of the legatees was 
given an absolute estate and that the two 
daughters also were given estates which 
were obviously antagonistic to the • interest of 
Mt. Chunno, the natural inference would be 
that the nature of the estate given to Mt. 
Chunno was also the same. Having consi¬ 
dered die language of the document I have 
come to the conclusion that the testator 
intended to confer an absolute estate on Mt. 
Chunno with respect to the one-fourth share 
inthe estate. 

This however does not dispose of the 
appeal. Assuming that Mt. Chunno got an 
absolute estate, this would be her slridhan 
which on her death would be inherited by 
her daughters Mt. Durga and Alt. Cheno. 
Although the.^ daughters obtained possession 


duiing he lifetime yet it is clear that Mt. 
Chunno herself died within a few years of 
the death of her husband and even adverse 
possession against her had not been com¬ 
pleted. The question we have then to con¬ 
sider is whether the estate taken by Mt. 
Durga and Alt. Cheno from Alt. Chunno 
was such slridhan estate as c >uld be disposed 
of by them freely or whether it was a 
limited estate of a Hindu daughter which, 
though subject to alienation under certain 
circumstances, would revert to the heirs of 
their mother after their deaths. 


Dr. Sen on behalf of the respondents has 
strongly urged that the estate taken by the 
two daughters was their absolute estate. He 
has argued that under the Hindu Law there 
is a clear distinction between succession to 
property acquired before or at the time of 
the marriage and property acquired by a 
woman after her marriage, and he has urged 
that so far as the latter kind of property is 
concerned it is inherited by sons and daught¬ 
ers jointly and they get the property as 
absolute owners and not only as limited 
owners. On the other hand Mr. Banerji 
has relied on two cases of their Lordships 
of the Privy Council and a case decided 
recently by a Division Bench of this Court, 
and contended that although the rule of 
succession may be different, nevertheless, the 
nature of the estate taken by a female is 
always the same whether she inherits it from 
a male or a female. In the case of Slieo 
Shankar Lai v. Dcbi Sahai (1) their Lordships 
of the Privy Council held that on the death 
of the daughter who had inherited certain 
property from her mother and which was her 
mother’s slridhan the property ought to go to 
her son in preference to her daughter. In the 
cast Slieo Par tap Bahadur Singh v. The 
Allahabad Bank (2) iheir Lordships of the 
Privy Council remarked that ’ ‘ under the 
Hindu Law of the Benares School there 
is no distinction as to the nature of the 
estate taken, between property inherited 
by a woman from a male, and property 
inherited by her Irom a female. In both 
cases she takes it not absolutely as her 
slridhan, but for a qualified estate alien¬ 
able only under the condition applicable to 


0) (1903) 25 All. 46S = 30 I. A. 
13 M. L. J. 330 = 5 Bom. L. R. 

7 C. W. N. 831 = 3 Sar. 465 (P. C.). 

(2) (1903) 25 All. 478=30 1. A. 

7 C. W. N. 840= 13 M. L. J. 

5 Bom. L. R. 833 (P. C.). 


202 = 
S 28 = 


29= 
338 = 


734 


Mt. Su.uar.vi Kuar. 1924 Allahabad 


Lakshmi Naraiv Misir v. 

jsuch an estate and with reverter after her 
|ieath to the heirs of her predecessor-in-title.’ 

The question has been recently considered by 
this court in the case of Sham Behari Lai v. 
Ram Kali (3). In that case a Hindu lady 
owned certain stridlian property which after 
her death descended on her daughter. After 
the daughter's death there was competition 
between her daughter and a grandson of the 
original female owner. This High Court 
relying on the observation of their Lordships 
of the Privy Council in the last mentioned 
ease held that the estate held by the deceased 
daughter was a limited one which on her 
death would not go to her own heir but 
would go to the stridlian heir of her own 
deceased moth r, who in thit case was, the 
original female owner’s grand-daughter, i.e., 
the deceased daughter’s daughter. The 
point having been so recently considered we 
must accept it as laying down the correct 
rule of succession. 

It follows, therefore, that on the death of 
Mt. Cliunno her two daughters Mt. Durga 
and Mt. Cheno got a limited interest in the 
estate and not absolute rights. When Mt. 
L)urga died her half share again went to Mt. 
Cheno either as the surviving sister or as the 
heir of Mt. Cheno. Mt. Cheno again held 
the estate as a limited owner and the nature 
of that estate continued as such till the 6th 
of October, 19U7, when she died. On her 
death Sri Kishun and Mulch Ram, being the 
nearest sapmdas ( ,f the husband of Mt 
Chunnoi were the next heirs. There is no 
suggesti m that any daughter’s daughter or 
any other heir nearer than those sapindas 
was then alive. The deed of gift made by 
her in her lifetime could in no way affect the 
interest of the nearest reversioners to the 
estate. The present suit was brought within 
12 years of Mt. Cheno’s death. I am tnere- 
fore of opinion that the plaintiffs’ claim with 
regard to a half share in the estate inherited 
by Mt. Durga and Mt. Cheno from Mt. 
Chunno must succeed, that is to say, the 
plaintiffs’ claim with regard to the one-eighth 
share of the entire estate should be decreed. 

I may note here that item No. 4 which was 
included in the list given in the plaint has 
been found by the courts below not to have 
belonged to Kesri Mai and not to have been 
covered by his will. The claim as regards this 
particular item will stand dismissed in toto. 


(3) 1924 All. 15 = 45 All. 715 = 21 A. L. J.656 = 
4 L. R. A. Civ. 691. 


Mukerji. J. This appeal relates to the 
property of one Kesri Mai alias Kasri Singh. 
He made a will and disposed of the property 
in favour of four persons namely his widow, 
two daughters and his sister’s son 
Baijnath. The will has been found to be 
genuine. Its interpretation has caused some 
difficulty but agreeing with my learned 
brother I have come to the conclusion that it 
gave an absolute estate to all the four persons. 
There is a clause in the will which may be 
interpreted as meaning this: “ On the 
death of any of the daughters without an 
issue her share would go to the remaining 
two persons, namely, the remaining daughter 
and the nephew or to the nephew and his 
descendants.” As a matter of fact one of the 
daughters had a son Bhagwan Das. On his 
birth his mother’s share would go to him. 
The other daughter died about 40 years ago 
and her share would go to her sister, and 
cousin Baijnath or to Baijnath's heirc. It 
follows that in respect of the estate of three 
persons namely the two daughters and the 
nephew Baijnath, the reversioners to the 
estate of Kesri Singh cannot have any claim, 

There remains now to consider the case of 
the estate of the widow. It appears that, on 
the death of the last daughter there were 
two persons entitled to the property of 
Kesri Singh namely Sri Kishen and Mukh 
Ram. Sri Kishen’s daughter is alive and is 
not one of the plaintiffs in this suit. The 
plaintiffs are Mukh Rim’s sons. Thus the 
plaintiff can claim only one-half of such pro¬ 
perty as may be called the property of Kesri 
Singh. The property of the widow was 
inherited under the law by the two 
daughters. It appears that, although they got 
the property as a stridlian of their mother, 
they got only a life estate in the property. 
On the death of the last of the daughters the 
property would revert to the stridlian heirs of 
the wid av and these would be the heirs of 
Kesri Singh himself. Thus one-half of the 
one-fourth share given to the widow would 
come to the plaintiffs. For these reasons I 
agree to the order which has been proposed 
by my learned brother. 

By the Court. —We allow this appeal and 
modify the decree of the court below to this 
extent that we dismiss the plaintiffs’ claim 
with regard to item No. 4, but we decree 
the claim for permission with regard 
to one-eighth share in the remaining 
properties as against the present defend¬ 
ants. The parties shall pay and receive 
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costs in proportion to their respective failure 
and success throughout including, in this 
court, fees on the higher scale. 

As there has been no determination of the 
amount of the mesne profits to which the 
plaintiffs would be entitled, we direct an 
enquiry to be made by the court of first 
instance as to the exact amount of mesne 
profits to which the plaintiffs are entitled for 
a period of three years prior to the suit. The 
amount of mesne profits payable to the 
plaintiffs under Cl. (c) R. 12, O. 20 C.P.C. 
will also be determined. The case for this 
purpose is remanded to the court of first 
instance through the lower appellate court. 

Appeal allowed. 
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Lindsay and Kanhaiya Lal, JJ. 

Mahabir Singh a>ul another .Plaintiffs— 

Appellants. 

v. 

Matabadal Singh and Defendants- 

Respodts. 

S. A. No. 752 of 1922 decide! on 1 Ith March, 
1924 from the decree of the District Judge of 
Benares dated the Nth January, 1922. 

Pre-emption-Win can pre-empt-Uohta-nimf have 
a kind of proprietary interest and are entitled to 
Pre-emption. 

Where the wajib-ularz recording the custom of 
pre-emption, was verified by all the mihtamims 
and some of the superior proprietors ; Held, these 
mohtamims held at any rate a kind of proprietary 
interest in the village and that the custom of 
preemption recorded in the wajib-ul-ars was 
applicable to them. [P. 737 Cal. 2.] 

P. L. Banerji and N. Upadhiya for the 
Appellants. 

Iqbal Ahmad for the Respondents. 

Kanhaiya Lai, J .;—This appeal arises out 
of a suit for pre-emption, and the question for 
eonsideratjon i 3 whether the plaintiffs arc 
entitled to claim pre-emption in respect of 
the property in dispute. The property in 
question comprises a certain zemindari shf.re 
in pargana Rariat Mendha in the district of 
^ soId b y Ga ya Din Singh, 

19 gently identical with or included 
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The allegation of the plaintiffs was that 
there was a custom of pre-emption prevailing 
in the village and that the real sale consi¬ 
deration was Rs. 1,025. The trial court 
found that there was a custom of pre-emption 
in the village as recarded in the wajib-ul-ars 
of 1883-84 but it was inapplicable to the 
property in question wherein the vendor 
possessed only the “ rights of a mohtamim." 
With regard to the amount of sale considera- 
ti on the finding of the trial court was that 
the amount mentioned in the sale deed was 
correct. The lower appellate court uphold 
that decree 


The main point for consideration in this 
appeal is whether the rights of a mohtamim, 
as recorded in the settlement of 1883-84 are 
transferable rights of a kind to which the 
custom of pre-emption, recorded in the 
Wajib-id-arz can be made applicable. 


---- vsj mv. joai UtlUI C HUT 

court of first instance that the mohtamims 
made collections of rents from the tenants, 
paid the government revenue and were in 
the habit of selling their shares and could 
get the same partitioned. In fact, the entire 
arrangement in connection with the collec¬ 
tion of rents and the letting out of land 
appertaining to the village was in the hands 
of these molitamims who only paid a certain 
amount of profits to the absent or sleeping 
proprietors. In the khasra kistwar, prepared 
in 1864 these mohtamims were recorded in 
the column of tenants; but at the time of 
the last settlement in 1884 two columns were 
prepared in the khew.it, one for the names 
of the pattidars and the other for the names 
of mohtamtms, mustajirs or murtahins. A 
mustajtr was a farmer; a mohtamim actually 
meant -a manager; and a murlahim meant 
a mortgagee. The existence of these columns 
indicated that there was at that time a 
certain class which was then generally known 
mohtamims, possessing certain definite 
rights. The nature of the rights exercised by 
these mohtamims being now admitted, the 
point that arises for consideration is whether 
these rights were proprietary or under-pro¬ 
prietary rights so as to give rise to a right of 
pre-emption in case they were transferred. 

1 t0 the Settlement Report t| 

1883-84 shows that there were sever a; 
kinds of proprietary tenures in the Jaunpur 
district and among those proprietary tenures 
were two classes of tenures one of which 

^ as,tdari ««*«■/* and the other, 

?2£?i! rt i ln . the P 088 ^ 00 of sarba. 
rahkats or mohtamim. 
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At the time of the permanent settlement 
of 1795 it was found that these pattidari 
mahah contained such a multitude of small 
tenures that it was not easy for the 
government to make satisfactory arrange¬ 
ments for the collection of the land revenue 
from each and every one of the pctty-h >lders 
separately. The Board of Revenue accord¬ 
ingly wrote to Duncan on the 19th 
September, 1794, suggesting that, in order 
to obviate the inc mveniences of settling 
with the numerous pattidars , wh > possessed 
proprietary rigths, it might be advisaWe to 
appoint managers such as were provided for 
by Regulation S of 1793 for Bengil. 
Duncan wrote in reply on the 20th of 
October, 1794, that he had already concluJed 
his settlement without any applications for 
managers being appointed except in one 
pargana named pargana Karindih and that 
it was unnecessary to make any chinge, as 
every pattidar could sue to have his own 
pattidar divided. On the 7th X )vember, 
1794, the G nermr-General wrote to Duncan, 
approving of his view and telling him that 
it was inadvisable to appoint managers, as 
suggested by the Board, as it seemed better 
to permit and support, as far as could be 
done, the system of internal management 
with reference t> th? pattidar* now in 
force on the principle >f preserving a union 
among the different sections of large 
families, preferring occasional and individual 
claims to the courts of justice. The best 
account of what the system adopted by 
Duncan was will lx? found in Duncan’s own 
words in the following extracts from the 
Benares Regulations, which will he found in 
the Settlement Rep >rt aforesaid at page 80:— 

“The landholders in the zamindari of 
Benares consist for the mist part of village 
zamindars, paying the revenue of their lands 
to government jointly with one or more 
pattidars or partners descended from the 
same common stock. Some of these 
pattidars have had their interior patlis or 
shares rendered distinct; whilst those of the 
major part still continue annexed to, and 
blended or in common with, the share or 
shares of the piincipal family, or of the head¬ 
man amongst the brethren, being Cither one 
or more, whose names have been usually 
inserted in the p.ittas , kabuliats and other 
engagements for the public revenue. With 
the general consent of the inferior pattidars , 
this mode was adhered to in the aforesaid 
settlement, leaving an option to such pattidars 
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as might then or afterwards think them¬ 
selves aggrieved, or he desirous of separating 
from their brethren, to prosecute for that 
purpose in the A dal at. By this mode of 
procedure, they may obtain a separation of 
their family share of the estate, and procure 
a separate patta, subject to the payment 
of a propirti mate part of the jama assessed 
on the joint estate; hut, in the meantime, 
those of the brethren whose names stand 
inserted in the Government patta, are held 
and considered to he immediately responsi¬ 
ble, through the amils , to Government for the 
whole of that jama . The only exception to 
this general rule exists in the pargana of 
KaranJah, where the decennial settlement 
could only he concluJed by a considerable 
number of these zamindars being admitted 
to enter into kabuliats in which they them¬ 
selves agreed to th ? nomination of certain 
persons to act on their j )int parts, tinder the 
description of sarbarahkars or managers. 
This expedient was acquiesced in, under the 
conditi >n that the responsibility of the 
zamindus should remain undiminished, and 
that they might, whenever they pleased, 
dismiss th ?se agents, after adjusting accounts 
with and satisfying them as to any 
balance tint might be justly Jue to them.” 

Alth nigh Duncan said he did not want 
managers the system he aimed at was a 
lambardari one. That system appears to 
have been ad >pted in respect of pargana 
Karanda which then formed one of the par - 
ganas of the Jaunpur district. 

Section 23 of Regulation 8 of 1793, which 
appears to have been followed in this pargana 
lays down:— 

“ Where more proprietors than one possess 
an undivided estate, and the whole of them 
be not within the description of disqualified 
landholders specified in Section 20, the settle¬ 
ment is to be made with them jointly, anu 
they arc to be required to elect a sarbarahkar 
or manager, who shall have the exclusive 
management of their lands during the conti¬ 
nuance of his appointment. The determma* 
tiun. of the majority of the proprietors, or of 
the majority of those present in the event ot 
the absence of any, is to be binding on the 
remainder in the choice of a manager; an 
when the votes of the proprietors are equa, 
the election of the manager is to be deter¬ 
mined by the greater interest of the proprie¬ 
tors in the property. If in any case the inte¬ 
rest also be equal, the manager is to be ap¬ 
pointed by the Board of Revenue.'' 
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A reference to the various provisions of that 
Regulation shows the necessity for the vari¬ 
ous titles assigned to the persons who were 
made responsible for the payment of the 
Government revenue in the revision of 
records of 1883-84. There was a column 
provided for pattidars or proprietors and 
there was another column provided for the 
entry of the names of farmers (mustajits), 
managers (mohtamims) and mortgagees 
(murtahins) the liability of each of whom to 
pay the Government revenue was recognised 
by the Regulation. 

The managers were clearly the representa¬ 
tives or agents of the entire proprietary body 
of the mahal and their powers were co-exten- 
sive with the powe.-s of the proprietors whom 
they represented with the only difference 
that while all the proprietors continued joint¬ 
ly and severally liable to the Government for 
the payment of the revenue, the persons who 
were immediately responsible for the collec¬ 
tion of the rents and for letting out the 
lands to the tenants and for the payment of 
the revenue were persons who were nomi¬ 
nated by the co-sharers or appointed by the 
Board of Revenue as mohtamims or manageis 
to represent the entire proprietary body. 


The court of first instance refers to a de 
cision of the District Judge of Benares ii 
a suit filed by certain superior proprietor 
against some other persons for a declaratioi 
in the Civil Court that they were the zamir 
dars and that the mohtamims were not en 
titled to claim a partition of the village. Tha 
suit was decreed by the first court but o. 
appeal the then District Judge, Mr. Dala 
acting on the analogy of '* peshkashdars ” an. 
“farotars" referred to in the settlemen 
report of Mr. P. C. Wheeler came to th 
conclusion that the mohtamims were under 
proprietors holding under what he called ; 
vwhtamim tenure and were entitled to su. 
for a partition of their share. A peshkashdar 
tenure is, however, different from a mohta 

wim tenure, for as stated in the old Gazet 

^l° f c? he Jau npur district compiled by Mr 
(now Sir John) Hewett, the peshkashdar 
maha s received their name from the fac 
toat them revenue was formerly assigned fo 

t th * Jaunpur g arrison ani 

tSLw , d t by lthe B «kshi or th 

we^nMinL • Army - The ***** 

latito1TO3 W / C °° rdance with Re 8' 

tation 8 of 1793 and possessed proprietar 
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rights. They were themselves co-sharers and 
possessed a power of management over 
the entire mahal on behalf of all the pattidars 
or co-sharers of the village. 

The wajib-ul-arz recording the custom of 
pre-emption was verified by all the 
mohtamims and some of the superior 
proprietors; and we have no doubt that 
these mohtamims held at any rate a kind of 
proprietary interest in the village and that 
the custom of pre-emption recorded in the 
wajib-ul-arz was applicable to them. The 
plaintiffs are therefore entitled to claim pre> 
emption. The correctness of the finding of 
the trial court regarding the amount of sale 
consideration settled for the property in 
question is not here disputed. This appeal 
must, therefore, succeed and is accordingly 
allowed, the result being that the claim of 
the plaintiff will stand decreed for possession 
of the property in dispute subject to the 
payment of Rs. 1,300 into court to be paid 
over to the defendants-vendees within two 
months from this date. In case of payment 
the plaintiffs will get their costs here and 
hitherto from the defendants-vendees and in 
case of non-payment the defendants-vendees 
will get their costs here and hitherto from 
the plaintiffs. The costs in this court will 
include in either case fees on the higher 
scale. 

Appeal allowed. 


1924 ALLAHABAD 737. 

Daniels and Dalal, JJ. 

Tolai Misir and others .Defdts._ 

Appllts. 

v. 

Muneshar Koeri .Plff.—Respondent. 

7 ® 4 °f 1922 decided on ISth March, 
1924 from the decree, of the District Judge of 
Azarogarh dated the 23rd February, 1922. 

Sir laud—Ex-proprietary tenant. 

After the accrual of the ex-proprietary rights it 

!h°r[p.m'O »ba D do„ 

S P. Sinha for the Appellants. 

N. Upadhiya for the Respondent. 

Daniels, This was a suit for posses¬ 
sion on the ground that the plaintiff was in 
possession of the lots in suit under a usufruc¬ 
tuary mortgage and has been wrongfully dis- 
P^ed by phq defendants. In the year 
1914 the defendants executed a usufructuary 
mortgage in favour of the plaintiff of 
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certain sir and hudkasht plots. This 
transaction was not in itself illegal bat upon 
its execution there arose in favour of the 
defendants, by operation of law, an 
ex-proprietary tenancy in the sir plots. The 
defendants did not, 'however, claim this 
tenancy. They allowed the plaintiff to take 
actual possession of the land without 
opposition and the plaintiff remained in 
possession for six years. In the year 1920 
the defendants paid up a portion of the 
mortgage money and by agreement with the 
plaintiff took possession of so much of the 
land as corresponded to the amount paid 
up. They also, however, according to the 
allegations in the plaint which are not now 
disputed, dispossessed the plaintiff of the 
remaining portion of the land. The defen- 
dants-appellants contend that to allow this 
suit would lie to defeat the policy of the 
la\v which forbids any covenant which has 
the effect of depriving the vendors of the 
benefit of ex-proprietary rights which arise in 
their favour. On the facts as they now 
stand this is not we think the correct way of 
looking at the matter. The ex-proprietary 
rights certainly arose in favour of the 
defendants, but it was opep to them to 
abandon them. Under the circumstances 
set forth ab>ve they must be considered to 
have done so. The plaintiff is, therefore, 
entitled to be restored to possession and we 
dismiss this appeal with costs including in 
this court fees on the higher scale. 

Appeal dismissed. 

1924 ALLAHABAD 738. 

Daniels and Dalal, JJ. 

Baijnath and another .Plffs.—Appellants. 

v. 

Ram Bilas and others .Defdts.— 

Respondents. 

S. A. Nos. 768 and 769 of 1922 decided on 24th 
March, 1924 from the decree of the District 
Judge of Gorakhpur dated the 1st April, 1922, 
Trespasser—Tacking is allenved even in case of an 
invalid transfer by trespasser. 

One trespasser succeeding another can taok his 
possession on to the former s even in case of an 
invalid transfer ; especially so where the second 
trespasser stepped into the shoes of the first with 
the latter's consent. 31 All. 166 Dist.; 35 All. 
380, Foil. [P. 739 Col. I & 2.] 

(b) Limitation Act , 5. 7— Managing member. 

Th© managing member of a jqint Hindu family 
can give good receipts on behalf of the family, 
which will bind the family. 34 All. 549; 38 Mad. 

118 ; 45 Bom. 446, Folk IP. 739 Col. 2.] 


S. N. Mukerji and U. S. Bajpai for the 
Appellants. 

Iqbal Ahmad and M . A. Aziz for the 
Respondents. 

Dalai, y .:— In the court of first instance a 
suit was brought for the possession of a 
house hy three brothers, Munna Lai major, 
and Baijnath and Rang Lai minors, under 
the guaidianship of Munna Lai. There were 
three sets of defendants, Rambilas, Gulab Rai 
and others and Ramjidas. The plaint allega¬ 
tions were that by collusion between 
Rambilas and the plaintiffs’ cousin Ramjidas, 
Rambilas was placed in possession of the 
house, and that subsequently Gulab Rai and 
others took possession and refused to vacate 
on notice being issued to them. In 1909 
Rambilas sued Ramjidas and the then minors 
Munna Lai, Baijnath and Rang Lai under the 
guardianship of the Hazir of the court of 
suit, for recovery of money due on bahi khala 
accounts The defence of Ramjidas was 
that he had transferred a house worth Rs. 800 
and odd to the plaintiff of that suit on . 
condition of the price being set off against 
the money due. This defence was accepted 
and the court passed a decree giving to the 
defendants credit for that sum if they 
executed a sale-deed in favour of the plaintiff. 
No such deed was executed and the plaintiff 
applied for execution of the full amount of 
the decree. Ramjidas objected and on the 
litigation being carried up to this court, the 
order of this court was that Rambilas should 
file a draft sale-deed within two months of 
the date of the order, which was 1st Novem¬ 
ber, 1912. No further action was taken by 
Rambilas in execution of his decree, which 
in consequence became inoperative by lapse 
of time. 

The learned District Judge held that 
Rambilas entered into possession of the house 
in 1907, that his possession was adverse 
from that year, that it had perfected into 
good title when the present suit was instituted 
in 1920, and that the suit was time-barred 
because Munna Lai had attained majority 
more than three years prior to the institution 
of the suit 

The points argued before us were:— 

1. That the pcssession of Rambilas did 
not become adverse till 1st November, 19l2j 
the date of the order of this court referred 
to above. 

2. That Gulab Rai was an independent 
trespasser and the period of his possession 
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cannot be tacked on to the period of posses¬ 
sion of Rambilas; and 

3. That even if the suit be barred against 
Munna Lai, it was not barred against his two 
brothers who were still minors. 

Only Baijnath and Rang Lai have appealed 
and it is not explained why Munna Lai did 
not appeal if there was any substance in the 
first two arguments advanced by the appel¬ 
lants’ learned Counsel. It is not clear how 
the order of this court made any difference 
to Rambilas’s possession and why it should 
become adverse on that date. It is found by 
the lower court as a fact that Rambilas 
entered into possession by right of ownership 
in 1907. The appellants' learned Counsel 
Submitted that Rambilas would have said so 
at the time of his money suit if he had 
claimed to be owner of the house. In our 
opinion, he was not required to make such a 
declaration. He wanted to hold on to the 
house, recover the full amount due to him 
and give no set off for the price of the house. 
It was not to his interest to disclose the 
arrangement regarding the house of which 
he was in possession. The defence in that 
suit led the court to recognise the arrange¬ 
ment between Rambilas and Ramjidas. Ram- 
jidas stated as his defence that he had 
made over possession of the house to 
Rambilas and was entitled to a reduction 
of the money claim by. the price of that 
house. The appellants’ learned Counsel 
argued that Ramjidas was colluding with 
Rambilas and that his clients did not recog¬ 
nize any act of Ramjidas, who was not act¬ 
ing in their behalf. If this is the attitude of the 
appellants, Rambilas’s possession as owner 
against the wishes of the appellants was 
certainly adverse to the appellants at all 
events, from its very inception, whatever its 
nature may have been against Ramjidas. 
The learned Judge of the lower court was 
correct in holding that the possession of 
Rambilas was adverse from the year 1907. 

Gulab Rai was not an independent tres¬ 
passer. He derived his title from Ram- 
buas to whom he paid the price of the 
house. The appellants’ learned Counsel 
pointed out that there was no sale-deed and 
that the sale was not valid. This fact 
does not prevent Gulab Rai from being a 
succ^sor jn interest to ^Rambilas. When it 

Counse i b y 

<»e of us ’whether there was any authority for 
jthe proposition that one trespasser succeed* 
|ing another can tack his possession, on to the 
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former’s only in case of a valid transferl 
he was unable to cite one. Gulab Rai,| 
according to the statements of both himself 
and Rambilas derived his title from Ram¬ 
bilas and did not commit trespass against 
both Rambilas and the appellants. Gulab 
Rai who stepped into the shoes of Rambilas 
with the latter's consent continued the 
trespass, which had commenced with the 
possession of Rambilas. The suit was, there¬ 
fore, barred by 12 years' limitation. 

The learned District Judge has held, 
though not in clear terms, that the three 
plaintiffs were members of a joint Hindu 
family with Munna Lai as manager and that 
Munna Lai having failed to bring the suit 
within three years of attaining majority, his 
brothers were barred from bringing the suit 
in accordance with the principles of Section 7 
of the Limitation Act. It was justified b 
presuming that Munna Lai as the eldest 
brother and the sole adult member of the 
family became the manager from the date 
on which he attained majority. The appel¬ 
lants’ learned Counsel quoted Ganga Dayal 
v. Mani Ram (1) as an authority agabst 
this prop-isition. In that case, however, the 
learned Judges did not find any evidence to 
support the suggestion made at the hearbg 
of that appeal that plaintiff No. 1 of that 
suit was the manager of the family (see 
p. 160 of the Report). This rulbgwas distb- 
guished in the later rulbg of Achhaibar 
Singh v. Ram Sarup Sahu (2). It was held 
there on the authority of the Full Bench b 
Hori Lai v. Munwan Kunwar (3) that 
the managing member of a joint Hindu 
family can give good receipts on behalf of the 
family which will bbd the family. These 
subsequent rulings of this court enunciate 
the same principles of law as have been laid 
down by the Madras and Bombay High 
Courts in Doraisami Serumadan v. Nondi- 
sami Salman (4) and Bapu Tatya Desai v. 
Bala Raoji Desat (5). The finding of the 
learned District Judge is therefore well* 
supported by the case law on the subject. 


(1) (1909) 31 All. 156=1 1. C. 824=6 A.LJ. 62. 

(2) (1913) 35 All. 380=19 I. C. 645 = 

11 A. L. J. 463. 

(3) (1912) 34 All. 549=15 I. C. 126= 
9 A. L. J. 819 (F. R) 

(4) (1915) 38 Mad. 118=25 Al. L. J. 405 = 

21 1. C. 410=14 M. L.T. 401. , j, ... f # 

(5) (1921) 4$ Bcun. 446=^1. C. 7§9=* 

22 Bom X. R. 1383. 
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The appeal fails and we dismiss it with 
costs on the higher scale. 

Appeal dismissed. 

1924 ALLAHABAD 740 (1). 
Daniels and Dalal, JJ. 

Prag Ndrain .Defdt.—Appellant. 

V. 

Mathura Prasad and others .PlfTs._ 

Respondents. 

774 ° f 1922 Jecidcd °n 1 6 th March, 
1924 from the decree of the District Judge of 
Mainpur dated the 22nd February, 1922. 

Hindu Law—Widow—Surrender- 

A relinquishment by a widow in favour of one 
out of several reversioners during her life time is 
not valid. [P. 740 Cal. 1] 
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* 1924 ALLAHABAD 740 (2). 
Daniels and Neavb, JJ. 

Kali Charon and others .Plffs—Appellants. 

v. 

Mt. Pcare alias Peari (and after the death 

Kali Charan) and others .Defdts— 

Respodts. 

S. A. No. 780 of 1922 decided on 14th May, 
1924 from the decree of the District Judge, Main- 
pun dated the 1st of May, 1922. 

Hindu Law—Absolute or limited estate—Undividei 
brother's widow holding adversely can acquire full 
ownership. 

A widow of undivided brother holding portion 
of joint property for over the statutory period can 
acquire full ownership of that portion by adverse 
possession and not only a widow’s estate. 1924 
P- C. 121, Dist.; 41 A. 729 Foil.; 32 C. 445, P. 
C. Ref. [P. 742 Col. 1.] 

U. S. Pujari and P. L. Banerji for the 
Appellants. 


M. L. Agarwala and Baleshwari Prasad 
for the Appellant. 

N. P. AsHiana for the Resp indents. 

Dalal, J .: — One Ram Bakhsh had four 
sons, three of whom were Lala Ram, Jagan 
Nath and Ajodhia Prasad. The two plain¬ 
tiffs to the suit in the first court were sons 
of Lala Ram. Musammnt Sunder Kunwar, 
widow of Jagan Nath, executed a deed of 
relinquishment in favour of Prag Narayan 
son of Ajodhia Prasad. The sons of Lala 
Ram sued for a declaration that this deed 
would be null and void as far as their 
interests were concerned on the death of 
Musammat Sunder Kunwar. Both the 
subordinate courts have held that Jagan .Nath 
was separate from his brothers. In that 
case, on the death of Musammat Sunder 
Kunwar, the next reversioners would be the 
plaintiffs and Prag Narayan. As stated by 
the learned counsel for the appellant the 
only question for decision here is whether 
a relinquishment by a widow in favour of 
one out of several reversioners during her 
life time can be maintained. No authority' 
was quoted in support of his contention 
that such a transfer was valid. The 
decree was correctly granted to the plaintiffs 
by the two lower courts and we dismiss 
this appeal with costs including in this court 
fees on the higher scale. 

Appeal dismissed. 

. I ■ .- 


S. N. Sen for the Respondent No. I. 

Daniels, J .:—The two suits which have 
given rise to these two connected appeals 
were instituted by Chokha Lai for cancella. 
tion of two deeds of gift dated 5th May, 1920, 
executed in favour of the defendant Brijbasi 
Lai by Alt. Ram Piyari and Alt. Ram Lalli 
respectively. Chokha Lai died during the 
litigation and was succeeded by his three sons 
the present appellants. A pedigree showing 
the relationship of the parties is given in the 
judgments of the courts below. Alusammats 
Ram Piyari and Ram Lalli were the widows 
of two brothers who formed a joint family 
with a third brother Bhagwam Sahai. The 
family was joint. The husbands of the two 
Alusammats died in their father’s lifetime. 
Bhagwan Sahai alone survived his father and 
became in law the sole owner of the joint 
family property. The name of the father 
was Ramdin. On Ramdin's death the names 
of the two Alusammats were entered in die 
revenue papers as proprietors along with 
Bhagwan Sahai. The plaintiffs’ case was 
that their names were recorded merely for 
their consolation as they were entitled to 
maintenance, and that they were never in 
possession. The Subordinate Judge found 
this to be the case but the District Judge 
held that they were in actual proprietary and 
adverse possession. The date of Ramdin s 
death has not been found, but Bhagwan 
Sahai died sixteen or seventeen years before 
tbe suit. After his death the widows conti¬ 
nued to be entered as proprietors in respect 
of one third of the property each. Bhagwan 
Sahai was succeeded by his son and on tine 
death of die latter without issue in 1905 nia- 
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rights were inherited by his mother Mt. 
Mahadevi, the widow of Bhagwan Sahai. 
Mt. Mahadevi is still alive and was made a 
party to the suit as defendant. She has 
conveyed all her rights to Chokha Lai. 

The seven pleas taken in the memorandum 
of appeal really boil down to two:— 

1. That the court below has erred in bw 
in holding the possession of the Musammats 
to have been advene. 

2. That an admission made by the widows 
on 30th June, 1907, has been wrongly exclud¬ 
ed from evidence. 

The second plea is merely subsidiary to 
the former. The wrong exclusion of evidence 
is only material in so far as it can be said to 
have affected the decision on the main issue. 
To these two pleas the appellants’ Counsel 
has in argument added a third based on the 
recent decision of the Privy Council in 
Lajwanti v. SafrChand (1) to the effect that 
even if the widows’ possession was adverse, 
they acquired by adverse possession only a 
widow’s estate in the property and therefore 
the deeds of gift are only valid for their 
respective lifetimes. Both widows were 
made parties to the suits th lugh Mt. Ram 
Piyari is now dead and her heirs have been 
substituted in her place. 


As regards the application of 30th June, 
1907, which is relied on as an admission by 
the two Musammats, a reference to the 
record shows that its execution by them was 
duly proved and the respondents’ Counsel is 
unable to dispute this fact. He contends, 
however, with much force that the mere fact 
that they put their mark on it is not enough 
and that there is no evidence to bring home 
knowledge of its contents to them in view of 
the fact that they were pardanashtn ladies. 
The document in question is an application 
for partition of a patti put in by Mt. 
Mahadevi, Mb Ram Piyari, Mt. Ram Lalli 
and two other persons. In that petition 
Musammats Ram Piyari and Ram Lalli 
admit that their names were merely 
entered for consolation and agree to the 
patti being divided between the other 
co-sharers. The evidence only goes this 
far that the document was drawn up in 
presence of the ladies and that they put 
their mark to it There is no evidence to 
show that they understood it and were aware 
of its effect. The learned Subordinate 


34 C * ? 2 i= S 192=22 A.L.J. 304 

94 M-L.T. 87=6 L.ftP.C. 84 (P.C.) 


Judge considered this point but held that as 
the document was executed in 1907 and was 
only now being challenged such evidence was 
unnecessary. If it were shown that the 
document was acted upon the rule laid down 
by the Privy Council in Sadik Husain Khan 
v. Hashim Ali Khan (2) would apply and 
s'-ch evidence would be unnecessary. 
Unfortunately the record has not come and 
there is nothing to show what took place. In 
the absence of such evidence it is impossible 
to say that the document, if received, would 
have or ought to have affected the conclu¬ 
sion at which the learned Judge arrived. 

The appellants’ main case on this issue is 
that there is no evidence to prove adverse 
possession during the lifetime of the last 
male holder Bhagwan Sahai. The whole of 
the evidence upon which the learned Judge 
has relied relates to the period after Bhagwan 
Sahai’s death when his widow Mt. Mahadevi 
was in possession. Admitting this to be so 
the appellants’ argument loses sight of the 
fact that on Bhagwan Sahai’s death the 
estate passed to his minor son Anokhe Lai 
and not to his widow. There was certainly 
evidence on which the learned Judge was 
entitled to hold, if he accepted it, that 
adverse possession commenced on Bhagwan 
Sahai’s death. If limitation began running 
when the estate was in the hands of the 
last male holder Anokhe Lai the subsequent 
death of Aaokhe Lai would not interrupt it 
The argument therefore cannot be accepted. 

It remains to consider the argument based 
on Lajwanti's case (1). The learned Counsel 
for the appellants asks us to treat this case 
a# establishing a new rule of universal 
application that wherever a widow is found 
in adverse possession of property she must 
be treated as being in adverse possession of 
a widow’s estate only. There have been 
recent and conspicuous instances of the 
danger of applying Privy Council decisions 
to points which they did not decide but 
which, m the language of Lord Halsbury, 
may seem to flow from them. The facts of 
Lajwanti's case (1) are clearly distinguish¬ 
able. In that case the widows in adverse 
possession were widows of Jawahir Mai, a 
separated iHindu, and though Jawahir Mai 
had a son bom after his dea th, .the widows 


A. 212a 
O. C, 192= 
N. 130= 
4.L.T. 40 a 
L. J. 368a 
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t ook possession on their husband’s death and 
never claimed to have anything more than 
the limited estate of a Hindu female. They 
were judicially declared to be holding for 
their lives in a decision which is quoted in 
the judgment of the Privy Council. Their 
Lordships were laying down no new principle 
in saying that a widow possessing as such 
does not acquire the property as her stridhan 
but makes it good to her husband’s estate. 

In this case the husbands of the two 
widows died as undivided members of a 
joint family. They had no separate estate 
which their widows could inherit or to 
which property acquired by the widows could 
accrue. In other cases Such as Satgur 
Prasad’ v. Kishore Lai (3) the Privy Council 
itself has held that a widow can by adverse 
possession acquire an estate in full owner¬ 
ship, and it is not to be supposed for a 
moment that in Lajwnnti’s(l)case they meant 
to lay down anything c >ntrary to this. 
Satgur Prasad’s case (3) is very similar to 
that before us. There also the widow of a 
deceased co-parcener took adverse possession 
of an estate of which the legal title has 
passed to the last survivor. 

Uma Shankar v. Mt. Aisha Khatun (4) is 
a recent authority of this court on the same 
point. There also the widow of an undivi¬ 
ded brother took possession of her husband’s 
share and dealt with it as if it were her own 
property. The plea that her possession, if 
adverse at all, was only of the limited estate 
of a Hindu widow, was put forward and 
strongly pressed but the court held that in 
the absence of any evidence to show that 
her claim was limited to a widow's estate, 
she must be held to have acquired full title. 
Reference was made to the case of Lachhan 
K unwar v. M,moral It Ram (5) in which the 
question was as to the nature of the estate 
acquired adversely by Mt. Jit Kumvar, a 
Hindu widow. The Privy Council treated 
the claim that the rights of the reversioners 
were not extinguished as clearly untenable, 
“ unless it were clearly shown that when 
Jit Kunwar took possession she professed to 
do so as claiming only the limited estate of a 
widow 

'■NgUl 920) 42All. 152=46 I.A.I97 = 38 M.L.J.259 = 
18 TlHfeJ. 235 = 11 L. VV. 384 = 55 1. C. 486 = 
1920 M*Yfttott=27 M. L. T.200 = 24 C.W.N. 394 = 
22 *Bom- L/Ki,45l (P. C.) 

(4) 1924 All. 86=45 All. 729. 

(5) (1805) 22 Cal. 445 = 22 I. A. 25 = 5 A1.L.J. 1 = 
b Sar. 523 (P. C.) 
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In Lajwanti’s (1) case this was clearly 
shown ; in the present case it is not shown. 
Lajwanti’s case (1) cannot therefore be trea- 
ted as altering the law laid down by their 
Lordships in a series of judgments of 
which 22 Cal. 445 is one. 

For these reasons we dismiss the appeals 
with costs including in this court fees on the 
higher scale. 

Appeals dismissed. 

1924 ALLAHABAD 742. 

Danibls and Dalal, JJ. 

Sohhadhi Lai .Defendant—Appellant. 

v. 

Gobind Singh (Plaintiff) and Khannu Lai 

(Def endant)—Respondents. 

S. A. No. 795 of 1922 decided on 24th March, 
1924 from the decree of the Subordinate Judge of 
Farrukhabad dated the 22nd February, 1922. 

Hindu La:o — Succession. 

Hindu texts applicable to the disinheritance of 
ascetics do not apply to Sudras unless some usage 
or custom to the contrary is proved. 40 Cal. 545; 
40 Mad. 846; 39 Bom. 168, Foil. [P. 743 Col. 1.) 

K. N. Katju for the Appellant. 

S, N. Sen for the Respondents. 

Dalai , J .:—The plaintiffs suit for the 
psssession of a house against certain 
trespassers was decreed by the court of first 
instance, the Additional Munsiff of Farrukha- 
bad, and the defendants’ appeal was dismissed 
by the Subordinate Judge who heard the 
appeal. The plaintiffs case was that the 
house was originally owned by two persons 
Pitam Singh and Parmoda Singh and on 
their death the plaintiffs brother Gopal 
Das succeeded to the property. Gopal Das 
died about eight months prior to the institu¬ 
tion of the suit and the plaintiff claimed to 
succeed his brother by right of survivorship. 
It was argued in this court that Gopal Das 
was an ascetic and had renounced the world; 
so neither could he succeed to the property 
nor could the plaintiff succeed to any 
property left by him. It was, therefore, 
submitted that the plaintiff had no cause of 
action and could not dispossess the defend¬ 
ants who were actually in possession. In 
reply the plaintiff-respondent’s learned Coun¬ 
sel Dr. Sen quoted rulings where it was held 
that for a man to be a sanyasi he must 
belong to the three regenerate classes of 
Brahmin, Chhattri or Vaishya. The plaintiff 
and liis brother were Sadhs and there was 
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evidence before the first court of witnesses 
produced on behalf of the defence that Sadh 
was not a Brahmin or a Chattri or a 
Vaishya. He must therefore belong to one 
of the unregenerate classes. In Harish 
Chandra Roy v. Atir Mahmud (lj a Bench 
lof the Calcutta High Court held that Hindu 
[texts applicable to the disinheritance of 
ascetics do not apply to Sudras unless some 
lusage or custom to the contrary is proved. 
This case followed an earlier ruling of the 
Madras High Court. In 1916 this proposi¬ 
tion of law was reaffirmed by the Madras 
High C Airt in a ruling reported in 4'J Mad. 
846. A Bench of the Madras High Court 
held that the texts of Hindu law of dis¬ 
inheritance applicable to Yati or Sanyasi do 
not apply to Sudra ascetics unless a usage 
to this effect is established. The same view 
has been taken in Eonibay in Sadhtt Ramdtis 
Gopildas v. Baldevdasji (2). At page 174 
of the report the Judges gave it as their 
opinion that Sunyasis were confined to the 
members of the twice-born castes. The 
first court has pointed out in its judgment 
that no special custom was pleaded by the 
defence in the written statement and so the 
learned Munsiff did not permit any eviJence 
to be produced to prove such a custom. In 
the absence of any custom to the contrary 
we hold that Gopal Das diJ inherit the house 


one of the vendors only, held that the transaction 
was not one of mortgage by conditional sale., 
though both these documents were executed on 
one 3nd the same date because the property which 
was transferred on that date was worth the sale 
consideration and the agreement to re-convey was 
in favour of one vendor only. [P. 744 Col. 1.) 

(b) Pre-emption—Subject matter. 

A mere option of re-purchase cannot be said to 
be immoveable property. [P. 744 Col. 1,] 

K. Verma for the Appellant. 

Zafnr Mehdi for the Respondents. 

Judgimnt :—This is a plaintiff’s appeal 
arising out of a suit for pre-emption. On the 
7th December, 1905, Muhammad Amin and 
Musammit Shakira Bibi executed a deed of 
transfer in favour of one Lala Gur Dayal 
for a sum of Rs. 700. Under this document 
two annas zamindari share of the lady and 
eight pice zamindari share of Muhammad 
Amin were transferred. On the same date 
a deed of agreement was executed by Lala 
Gur Day.il, the transferee, which recited that 
he had entered into a contract with Muham¬ 
mad Amin, one of the two vendors, to the 
effect that in case a sum of Rs. 300 were 
paid by him within thirty years he would be 
entitled to get possession of his eight pies 
share and if a further sum of Rs. 750 were 
paid he would get back possession of the two 
annas share of Musammat Shakira Bibi also. 


and that the plaintiff as his successor-in- 
interest is entitled to its possession. 

The appeal is dismissed with costs 
including in this court fees on the higher 
scale. 

Appeal dismissed. 


(1) (1913) 40 Cal. 545=18 I.C. 474 = 17 C.W. N. 
517. 

(2) (1915) 39 Bom. 168 = 26 I. C. 607= 

16 B. L. R. 757. 
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Lindsay and Sulaiman, JJ. 

Mt. Fatima Bibi .Appellant. 

V. 

Abdul Ghaffar Khan and others . 


Respondents* 


° f 19i2 Welded on 4th January, 
0f dudge S. C. C. as a Sub- 
Judge of Allahabad dated 3rd March, 1922. 

consideration being 
beinl tfaL t T i my , and to reconvey 

was * d “d of sale by two vendors 
Md a mere agreement by the vendee in favour of 


In 1919 the present defendant-vendee 
obtained a sale deed of a certain share in the 
same village from a numbenof other co-sharers. 
The present plaintiff institued a suit to pre¬ 
empt this sale deed but while this suit 
was pending the defendant-vendee, namely, 
Abdul Ghaffar, obtained a documert pur¬ 
porting to be a deed of gift from the said 
Muhammad Amin. On the strength of this 
deed he pleaded that he had become a co¬ 
sharer in the village and that therefore the 
suit for pre-emption was liable to be dismiss¬ 
ed as against him. We have not been able 
to see the judgment which was pronounced in 
that case but we know this that that suit on 
some ground or other was actually decreed. 

The plaintiff after that decree brought a 
second suit for pre-emption to recover the 
property covered by this ostensible deed of 
gift on the allegation that it really was a sale 
transaction. 

The courts below have found that* dtetom 
of pre-emption exists in favour of plaintiff 
but have dismissed the suit on the ground 
that although the sale was for consideration 
nevertheless it was not liable to preemption’ 
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as the interest which it purported to pass 
could not be pre-empted. 

The main question which arises in this 
appeal is whether the interest, if any acquired 
by the vendee is capable of being pre-empted. 
The answer to this question depends on the 
further question whether the two documents 
of the 7th December, 1905, taken together 
from the transaction of a mortgage by condi¬ 
tional sale or whether they represent two 
distinct and separate transactions, namely, 
one of a deed of sale by Muhammad Amin 
and Musammat Shakira Bibi and anither 
a mere agreement by the vendee in favour of 
one of the vendors only. Both the courts 
below have held that the transaction was not 
one of mortgage by conditional sale. We 
lagree with the view taken by them. It is 
true that both these documents were execut¬ 
ed on one and the same date which may 
create a suspicion in one’s mind that they 
formed one transaction, but the courts below 
have pointed out that it is not shown that 
the property which was transferred on that 
date was worth more than Rs. 700, which 
represented the sale consideration, and have 
also pointed out that agreement was with one 
of the vendors only, namely Muhammad Amin 
and in his favour only. No right to recover 
back the property was given t o Musammat 
Shakira Bibi or her heirs. This is a very 
significant feature of the transaction. It is 
quite inconsistent with the transaction being 
merely a mortgage by condi tional sale, for 
in that case both Muhammad Amin and 
Musammat Shakira Bibi would have been 
entitled to redeem, if not the whole, at least 
their shares of the properties. We therefore 
think that the view taken by the courts be¬ 
low on this point is correct. 

This being so, no interest in the immove¬ 
able property has passed to the defendant 
vendee under the document. There was a 
mere option of re-purchase arising out 
jf the contract between Muhammad Amin 
ind Lala Gur Dayal, which cannot be 
said to be immoveable property. Whether 
the vendee has or has not acquired any 
right to exercise this option we are of opini on 
that that right cannot be pre-empted. The suit 
accordingly must fail. The result is that 
the appeal is dismissed with costs. 

Appeal dismissed. 
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1924 ALLAHABAD 744. 

Daniels and Dalal, JJ. 

Kundan Lal .Defdt.—Appellant. 

v. 

Parshadi and others .Plffs.—Respodts. 

S. A. No. S34 of 1922 decided on 24th March, 
1924 from the decree of the District Judge of 
Pilihhit, dated the 4th March, 1922. 

Agr.i Tenancy Act,S. \67—Revenue court’s decision 
can't be tcmched even indirectly. 

A plaintiff cannot by merely changing the form 
of his relief evade the provisions of Section 167. 
Where the plaintiff had been held by the revenue 
court as a tenant of the defendants and he then 
came to the civil courts for a declaration that he 
was not a tenant, but a grove-holder. Held that 
the civil court had no jurisdiction. fP. 745 Col. 1.] 

5. N. Sen for the Appellant. 

N. C, Vaisli for the Respondents. 

Daniels, J.: —The plaintiffs in this case 
had been ejected by the defendant by a suit 
under the Agra Tenancy Act from a certain 
plot of land as being non-occupancy tenants. 
The suit against them was decided exparte. 
They alleged that notice was not served on 
them a id made an attempt in the revenue 
court to get the exparte decree set aside, but 
the finding was against them and their appli¬ 
cation was dismissed. They filed the suit 
out of which this appeal arises in the civil 
court alleging that the whole proceedings 
in the revenue court were tainted by fraud of 
the present defendant, who in collusion with 
the peon pretended to get notices served on 
them, whereas in fact no notices were 
served and the plaintiffs knew this. On this 
allegation he asked for a declaration that the 
revenue court decree should be cancelled and 
that it should be declared that the land in 
dispute was a grove and possessed by the 
plaintiffs as grove-holders. The revenue 
court decree was described as having been 
fraudulently obtained by the defendant, and 
on this allegation the case went to trial. 
The learned Judge of the court below found 
against the plaintiffs that there was no fraud 
on the part of the defendant. He has never¬ 
theless gianted the plaintiffs a declaration 
that they are grove-holders of the plot in suit 
because in his view the revenue court came 
to a wrong finding on the facts and the plots 
in dispute were not agricultural land. The 
learned Judge admits that he has no jurisdic¬ 
tion to cancel a decree for ejectment 
granted by the revenue court He has 
however overlooked the fact that the effect 
of the decree granted by him, so far as it can 
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have any effect at all, is to do indirectly 
what he admits he cannot do directly and to 
defeat the result of the decree regularly 
obtained in the revenue court in a matter 
which was within that court's juisdiction. The 
ejectment suit being before the revenue court 
that court had jurisdiction to decide whether 
the defendant in the civil court were agri¬ 
cultural tenants or not. It decided against 
them and its decision was under Section 
167 of the Tenancy Act a bar to any civil 
suit on th^ same matter. It has been held 
more than once e. g. Ajudliia Puri v. 
Brij Bhukhan (1) that a plaintiff cannot} 
by merely changing the form of his 
relief evade the provisions of Section 167. 
That case was in many ways similar to the 
one before us. The plaintiff had been held 
by the revenue court as a tenant of the 
defendants. He then came to the civil 
courts for a declaration that he was not a 
tenant, but a muafidar. It was held that the 
civil court had no jurisdiction. Substitute 
grove-holders for “ muafidar ” and the case 
is on all fours with the case before us. 

In Jagannath v. Balwant Singh (2) 
this court went so far as to hold that 
a suit to question the legality of an adoption 
was not maintainable in the civil court where 
the sole object was to affect a quesiion 
between tenant and landlord which was 
cognizable solely by the revenue court. In 
this view we consider that the decree of the 
court below is wrong and we accordingly 
allow the appeal and dismiss the suit with 
costs in all courts including this court on 
the higher scale. 

Appeal allowed. 

(1) (1919) 17 A. L. J. 922=5 I. C. 143. 

(2) 1922 All. 372=44 All. 692 = 20 A. L. J. 570. 
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Daniels and Dalal, JJ. 

Chandrika Ram Tiwari and others . 

Plffs.—Appellants, 
v. 

Narain Prasad Rai and others .Defdts.— 

Respodts. 

. 0 f: A ' No - 848 ot 19 22 decided on 25th March 
ni.;,J' < i n V he * d ® crec of thc 2nd Additional 

SS5. i® Gorakh P ur , dated the 25111 o' 

ls ~7 Dama e‘* f°r breach of civi 
duty ar$ not illegal or immoral debt . 

di?S?S-V ,e ?!!^2 ha<1 cut “‘■tom fees which 

hnhJd SS?* # to ttnd the rcst of thc damages 
he had to pay for breach of a civil duty id demo 
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lishing a house and the family had bcnefltted to a 
large extent by thc action of the father. Held 
there is distinction between a debt which follows 
as the result of an offence under thc original law 
and a debt for which one is made liable on the 
ground of a breach of civil duty. In the former 
case the debt incurred by the father would be 
immoral and illegal but not in thc latter case. 
Held , further the damages were due in conse¬ 
quence of a breach of civil duty by the father. 
32 Bom. 348 Dist.; 39 Cal. 862; 5 C. L. J. 80; 
11 C. W. N. 163; 1923 Lah. 399, Foil. [P. 745 Col. 
2& P. 746 Col. 1.] 

K. K. Verma for the Appellants. 

Harnandan Prasad for the Respondents. 

Dalai, J .:—The three plaintiffs are the sons 
of one Ram Nandan against whom a money 
decree was passed in execution of which an 
ancestral house and grove were sold. The 
house and grove were purchased by the 
defendant Narain Prasad Rai, who was also 
the decree-holder. The purchase was made 
for a sum of Rs. 86. The suit which gave 
rise to the decree was brought against Ram 
Nandan and his two brothers for damages 
in respect of cutting trees and for demolition 
of a building which was alleged to be an 
encroachment. The plaintiffs were not 
parties to the suit. The decree was executed 
in 1914 and the sale took place on 16th 
January 1916. On the defendant Narain 
Prasad Rai not being able to obtain posses¬ 
sion he brought a suit for possession and 
obtained a decree in 1920. The plaintiff 
thereupon brought the present suit for a 
declaration that the sale of 16th January, 
1916 and the subsequent decree for posses¬ 
sion of 1920 to which they were no parties 
were not binding on them. 

The defence was (1) that the debt of the 
father was not incurred for illegal or immoral 
purposes and that therefore the sons were 
bound under the decree, and (2) that the 
suit of the sons was timebarred. Both 
these defences were accepted by the two 
subordinate courts and the plaintiffs’ suit was 
dismissed. This is a second appeal from 
the appellate decree of the learned District 
Judge of Gorakhpur. 

We are of opinion that the learned Judge 
was correct in holding that the debt was not 
incurred for illegal or immoral purposes. 
The father had cut certain trees which did 
not belong to him and the value of those 
trees was assessed at Rs. 50. The rest of 
the damages he had to pay for breach of a 
civil duty in demolishing a house. It is 
apparent that the family had benefltted to a 
large extent by the action of the father. On 
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behalf of the appellants the authority of 
Durbar Khachar v. Khachar Harstir (1) was 
quoted. It was held there that the sons 
were not liable under the decree obtained 
against the father for a wrongful act and 
for a liability incurred for an illegal purpose 
when the estate that had come into the 
hands of the sons did not derive any benefit 
from the act of the father. As we have 
already pointed out the present case is 
distinguishble because the family estate did 
benefit by the act of the father. This ruling 
of the Bombay High Court was considered 
by the Calcutta High C .urt in Chhakauri 
Mahton v. Ganga Prasad (2). In that case 
the decree was passed against the father for 
damages caused to another person by the 
father closing a channel of water and 
thereby causing injury to the crops which 
used to be irrigated by tbit water. In that 
case it was held that the sons were liable 
to pay the money due under the decree as it 
could not be said that the decree obtained 
was due to an act of the judgment-debtor 
which was a wanton interference with the 
rights of the decree-holder and that the liabi¬ 
lity imposed thereby on the judgment-debtor 
was an illegal or immoral debt. At page 874 
of the Report the Judges pointed out the 
distinction suggested by the Madras High 
Court between a debt which follows as the 
result of an offence under the criminal law 
and a debt for which one is made liable on 
the ground of a breach of civil duty. In the 
former case the debt incurred by the father 
would be immoral and illegal but not in the 
latter case. In the present case damages 
were due in consequence of a breach of 
civil duty by the father. At page 875 of the 
Report the Judges quoted with approval the 
observations of the Calcutta High Court in 
Peary Lai Singh v. Chatidi Charan Singh 
(3). 

“ The son is not bound to do anything to 
relieve his father from the consequence of 
his own vicious indulgences, but he is surely 
bound to do that wnich his father himself 
would do were it possible, namely, to restore 
to those lawfully entitled money he had un¬ 
lawfully retained. Upon any intelligible 
principle of morality, a debt due by the 
father by reason of his having retained for 
himself money which he was bound to pay to 


(1) (1908) 32 Bom. 348= 10 Bon. L. R. 297. 

(2) (1912) 39 Cal. 862=16 C. W. N. 519 = 
121.C. 609=15 0. L. J. 228. 

(3) (1907) 5 C. L. J. 80= 11 C. W. N. 163. 
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another would be a debt of the most sacred 
obligation, and for the non-discharge of 
which punishment in a future state might be 
expected to be inflicted, if in any.” 

We think that the law is correctly laid 
down here. 

In Gursaran Das v. Mohan Lai (4) a 
Bench of the Lahore High Court held that it 
was incumbent on a Hindu son to discharge 
a debt of his father which consisted of money 
improperly retained by him when dealing 
with the property of a third person. A 
decree passed in such a case against the 
father to indemnify the person with whose 
property he had improperly interfered was 
held to create a debt for which the ancestral 
property >in the hands of the sons may justly 
be held to be liable. We think that the 
view of law taken by the lower appellate 
court was correct. 

When the debt is held by us to be legal 
and binding on the plaintiff sons it is not 
necessary to decide the question of limitation. 
We dismiss this appeal with costs including 
in this court fees on the higher scale. 

Appeal dismissed. 

(4) 1923 Lah. 399 = 4 Lah. 93. 

1924 ALLAHABAD 746. 

Kanhaiya Lal, J. 

Shaikh Mudi .Appellant. 

v. 

Mohib Ali. .Respondent- 

S. A. No- 867 of 1922 decided on 3rd December, 
1923 from the decree of the 1st Addl. Judge 
Gorakhpur, dated 17th March, 1922. 

Contract Act, S. 65—Co-tenant of a mortgagor 
can't get back possession from mortgagee without 
paying the mortgage amount though mortgage is 
voi 

A mortgagor is estopped from denying the vali¬ 
dity of the mortgage after having received the 
consideration thereof from the mortgagee. 
Similarly a joint occupancy tenant who wants to 
repudiate a mortgage made by his co-tenant can 
get back possession of his share, but cannot 
repudiate the mortgage made by his co-sharera 
without paying the mortgage money realised by 
the latter by virtue of the mortgage from the 
mortgagee. [P. 747 Col. 1.] 

Hamid Hasan for the Appellant. 

The Respondent was not represented. 

Judgment -.— The question for considera¬ 
tion in this appeal is whether in the case of 
a joint occupancy holding belonging to four 
brothers and mortgaged by some of them 
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with possession in favour of another person, 
one of the brothers, who was not a party to 
the mortgage, can get back possession of the 
entire holding without paying the mortgage 
money on the ground that such a mortgage 
was invalid. The court of first instance gave 
a decree for joint possession with the mort¬ 
gagees ; but the lower appellate court 
decreed the entire suit. In Baharan 
Upadhya v. Uttamgir (1) it was held that a 
mortgagor of an occupancy holding who had 
put the mortgagee in possession could not 
recover back possession upon the ground 
merely that the mortgage was void under the 
provisions of the N.W.P. Tenancy Act (II of 
1901, without repaying to the mortgagee the 
money which he had received from him. In 
Ramzan v. Bhukhal Rai (2) it was similarly 
held that though a usufructuary moitgage of 
an occupancy holding was void under section 
20 of the N. W. P. Tenancy Act, the mort¬ 
gagor could get back possession on his pay¬ 
ing the mortgage money. 

A mortgagor is estopped from denying the 
validity of the mortgage after having received 
che consideration thereof from the mortgagee. 
Similarly a joint occupancy tenant who wants 
co repudiate a mortgage made by his co- 
tenant can get back possession of his share, 
hut cannot repudiate the mortgage made by 
his co-sharers without paying the mortgage 
money realised by the latter by virtue of the 
mortgage from the mortgagee. To allow him 
to do so would in effect amount indirectly to 
allowing his co-sharer to resile from the mort¬ 
gage and getting back possession without re¬ 
paying the money taken by him from the 
mortgagee under the cloak of the plaintiffs’ 
■joint right. The appeal is therefore allowed 
with costs here and in the lower appellate 
court and the decree of the lower appellate 
court amended in so far that the 
plaintiff will not be able to get possession of 
the three-fourth share of the mortgagors 
without the payment by him or the defend¬ 
ants Nos. 1 to 4 of the mortgage money due 
to the defendant Nos. 5 to 6. In other res¬ 
pects the decree of the lower appellate court 
will stand confirmed. 

Appeal allowed; decree amended. 


(1) (1911)83 Alt. 7?9. 

(2) (1918) 16 A. L. J. 747. 
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Daniels and Neave, JJ. 

Mohammad Abbul Gafoor Khan .(Deft.)—- 

Appellant 


v. 

Syed Akram Hasan and another ...(Plntiffs)— 

Respondents. 

S- A. No. 8S8 of 1922 decided on 8th May, 1924. 
from a decree of the Additional District Judge 
of Cawnporc dated the 1st March, 1922. 


Evidence ,4ct, S. 114(c)— Due service of notice under 
O. 21 R. 54 (2) should be presumed when record of 
court on the point is not available—Civil P • C, 

O. 21 R. 54 (2). 

Plff. purchased property after attachment and 
after a prohibitory order was served on judgment- 
debtors not to sell the same. In.the court auction 
which followed, a part thereof was purchased by 
deft. In a suit by plff. three years after the 
attachment, the record of the court not being 
available, it was not proved that service of notice 
was effected in the other modes described in 
O. 21, R. 54 (2), Civil P. Code. 

Held, that the court below should have applied 
the presumption that official acts were regularly 
performed and that in view of the fact that a 
material portion of the record is no longer in 
existence, the court was wrong in throwing on the 
defendant the burden of proving by definite 
evidence the due service of the notice. (P. 748 
Col. 1 & 2.) 

P. L. Banerji for the Appellant. 

Iqbal Ahmad for the Respondents. 

Daniels, J. : —The question in this appeal 
is whether a private sale in favour of the 
plaintiffs should prevail against an auction 
sale made under execution proceedings in 
which the property was attached prior to the 
sale to the plaintiffs. The trial court held 
that the sale to the plaintiffs was invalid. 
The lower appellate court has held that it 
was valid, on the ground that it is not proved 
that the prior attachment was carried out in 
accordance with the law. The defendant 
has filed this second appeal to this court. 
The sale to the plaintiffs took place on 20th 
June, 1916. Sometime previous to this one 
Mt. Parbati Kuar had obtained a decree 
against the owner of the property and on 
25th April, 1916, she obtained an attachment 
of the property by means of a prohibitory 
order under Order 21 Rule 54 of the Civil 
Procedure Code. In continuation of that 
attachment the property was brought to sale 
and a six annas share was actually sold to 
the defendants on 22nd August, 1916, about 
two months after the sale to the plaintiffs. 
It is this 6 annas share which is now ip 
suit. 


I i 
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It was found by the trial court on inspec- 
tion of the record, and the finding is not 
dissented from by the lower appellate court, 
that the prohibitory order was duly served 
on all the judgment-debtors. The lower 
appellate court based its judgment on the 
fact that it is not proved that service was 
effected in the other modes described in 
Order 21 Rule 54 (2). It is however found 
that as the suit was brought considerably 
more than three years after the attachment 
took place, that portion of the record which 
contains the sale proclamation and the 
prohibitory order, and which would have 
enabled the court to determine definitely 
whether the prohibitory order was affixed in 
the prescribed manner, has been weeded out 
and is not available. The question is whether 
under these circumstances the court should 
throw on the defendant the burden of 
proving facts which the destruction of record 
renders it difficult, if not impossible, to 
prove. The court below relies on three 
rulings, namely, Nur Ahmad v. Altaf Ali 
(1), Ganga Din v. Khushali (2), Salya 
Charan Mukherji v. Madhtib Chunder 
Karmokar (3). 

All these were rulings either under Act 
VIII of 1895 or under Act XIV of 1882. The 
language of the corresponding section of 
these Acts was not identical with that of 
Order 21 Rule 54. In all three cases the 
suit was brought within three years of the 
attachment while the record was still in 
existence. 

In all three cases it was definitely proved 
that the requirements of the law as to publi¬ 
cation had not been carried out. The judg¬ 
ment in 2 All. 58 which is very brief says, 
indeed “ it is not proved that a copy of the 
court order was posted in a conspicuous 
part of the court house.” But a reference 
to the summary of the facts on the preced¬ 
ing page shows that the matter was not left 
in doubt, but that the proclamation was not 
so posted. 

For these reasons the rulings relied upon 
by the court below are distinguishable. We 
think that rthe court below should have 
applied the presumption that official acts 
were regularly performed ; and that in view 
of the fact that a material portion of the 
record is no longer in existence, the learned 


(1) (1S78) 2 All. 58. 

(2) (1885) 7 All. 702 = 1885 A. W. N. 170. 

(3) (1905) 9 C. W. K . . .. 


Judge was wrong in throwing on the defen-, 
dant the burden of proving by definite 
evidence the due service of the notice. We 
accordingly allow the appeal and in setting 
aside the decree of the court below restore 
the decree of the court of first instance. The 
appellant will get his costs of this appeal on 
the higher scale. The remaining issue 
raised in the court below was not argued in 
this court. 

Appeal allowed. 
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Mukerji, J. 
Mt. Sajid-un-nissa Bibi . 

v. 


Defendant— 
Appellant. 


Sayed Hidayat Hussain and others . 

Plffs.—Respondents 

S. A. No. 889 of 1922 decided on 28th February, 
1924 from the decree of the Judge, Small Cause 
Court, exercising the power of a Subordinate 
Judge of Allahabad, dated the 6th March, 1922. 

(a) Easements Act. S. 5—Rain water flow is 
continuous easement but not latrine water. 

Where the drain through which the water flows 
is a masonry drain it is an apparent easement 
within the meaning of Section 5 of the Easements 
Act. The drain is continuous easement in so far 
as the flow of rain water is concerned. For the 
flow of rain water no act of man is needed. But 
the flow of water from the latrine requires the 
act of man and to that extent the easement to flow 
such water is not continuous easement. [P. 749 
Col. 1.] 

(b) Easements Act , S. 13 If) (/i)—(A) does hot 
modify section. 

The wide language used in the illustration 
varies the rule of law enacted in the main section 
itself. But ohly such easements arc allowed 
under clause (f) as arc continuous. If the case¬ 
ments be not continuous within the meaning of 
clause (f), it is difficult to see how the benefit of 
all the gutters and drains mentioned in clause (h) 
of the illustration can be enjoyed in respect of 
matters which require an act of man for enjoy¬ 
ment. Therefore illustration (h) cannot be accept¬ 
ed to modify the law itself. 

(c) Interpretation of statutes — Illustration. 

If the meaning of the enactment itself is 
doubtful, a reference to the illustration in 
order to clear the meaning, would be justified. 
Doubtful section justifies reference to illustr¬ 
ation which otherwise must give way to 
section. But, if there be any conflict between the 
illustration and the main enactment, the illustra¬ 
tion must give way to the latter. [P. 749 Col. 2.J 

K. N. Katju for the Appellant. 

Iqbal Ahmad for the Respondents. 
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Judgment :—An issue was remanded by 
this court in the following language under 
the provisions of Order 41 Rule 25 C. P. C :— 

« Whether the plaintiffs are entitled to 
any right of easement to flow water under 
the provisions of Clause (f) Section 13 of the 
Easements Act.” 


The facts of the case are stated in my 
judgment ordering the remand and need 
not be recapitulated. The learned Subordi¬ 
nate Judge has answered the issue in the 
affirmative and exception has been taken to 
this finding. 

It will be remembered that the case, as 
at first instituted, was based on acquisition 
of the right of easement by prescription. 
This case was changed, later on, and the 
right of easement was claimed under the 
provisions of Section 13 Clause (f) of the 
Easements Act. So the definite question, 
which I have to answer before me is, 
“ whether under the said provisions the 
plaintiffs are entitled to the easement ?’’ This 
easement involves the flow of water through 
a permanent drain. The water is of two 
kinds, namely, rain water and sullage water 
coming Out of a latrine. The plan on the 
record will show that water fiom.the court¬ 
yard of the plaintiffs and water from the 
latrine join and then flow into the drain 
which passes through the defendant No. 1’s 
house. The drain through .which the water 
flows is a masonary drain and is therefore an 
apparent one within the meaning of Section 
5 of the Easements Act. The drain is 
continuous easement in so far as the flow 
of rain water is concerned. For the flow 
of rain water no act of man is needed. But 
so far as the flow of water from the latrine 
goes, it requires the act of man and to that 
extent the easement to flow such water is not 
a continuous easement. It would, therefore, 
follow that the plaintiffs have no right to 
flow of latrine water on foot of the provi¬ 
sions of Clause (f) Section 13 of the Ease¬ 
ments Act. 


The learned Subordinate Judge who he 
the appeal first and the learned Judge \ 
decided the remanded issue, both quo 

» Ca J Se „? ,3ftu '" tar Nath v. Jaean N 
Prasad (1). jn that case a part of the ho 
bad been sold and the question arose as 

ill Ml"- P* leamc <* Judges of , 
court held-that the dmin was necessary 

the enjoyment of a h ouse. Evidently tl 
(I) 291. C. 685. :.; “ ~ 


were dealing with Clause (e) of Section 13 
and not with Clause (f). There is no discus¬ 
sion on the point to be found in the 
judgment as reported and 1 cannot take the 
case as an authority on the question now 
before me. 

Reference has been made to Illustration 
(h), Section 13. There it is stated that the 
owner of the transferred house is entitled to 
the benefit of all the gutters and drains 
common to the two houses. If we accept the 
wide language used in .the illustration we 
really vary the rule of law enacted in the 
main section itself. Only such easements 
are allowed under Clause (f) as are continuous. 
If the easements be not continuous within the 
meaning of Clause (f), it is difficult to see 
how the benefit of all the gutters and drains 
mentioned in Clause (h) of the illustration can 
be enjoyed in respect of matters which 
require an act of man for enioyment. I am 
therefore of opinion that illustration (h) 
cannot be accepted>to modify the law itself. 
If the meaning of the enactment itself were 
doubtful, a reference to the illustration in 
order to clear the meaning, would have been 
justified. But, if there be any conflict 
between the illustration and the main enact¬ 
ment, the illustration must give way to the 
latter. 

I hold that the plaintiffs have established 
their right to easement for the flow of rain 
water alone and not to the flow of any latrine 
water from their house. 

I need not repeat that, the present case has 
not been fought on the ground that the ease¬ 
ment was a necessary one and no evidence 
on that point was led by the parties. There 
is, however, a statement of opinion in the 
appellant judgment which would go to show 
that it is possible for the plaintiffs to open a 

dram to carry off the latrine water, though 

the process may involve some trouble and 
expense. But as 1 have said, this is a question 
winch was not raised in any of the courts 
below and has not been raised before me. 

The result is that the appeal is partly 
allowed. The plaintiffs-respondents’ right to 
easement is hereby restricted only to the flow 
of rain water. Having regard to the partial 
success of the parties I order that they will 
bear their own costs throughout 


Appeal allowed in part. 
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Neave, J. 

Gauri Shankar .Plaintiff—Appellant. 

v. 

Mithai .Defendent—Respondent. 

S. A. Nos. 908 and 9C9 of 1922 decided on 16th 
April, 1924, from the decree of the District Judge 
of Catvnpore, dated the 27th March, 1922. 

Easements Act, S. 60— Kachcha thatched house 
may be a work of a permanent character. 

A kachcha thatched house may be a work of a 
permanent character, where it has been used 
as a residence for a good many years and there 
is no evidence to indicate that it is only a 
temporary structure. [P. 750 Col. 2.] 

K. Venna andA.Sanyal for the Appellant. 

N, Upadhiya for the Respondent. 

Judgment .:—These are two plaintiff’s 
appeals arising ..ut of suits for arrears of 
rent and recovery of possession of certain 
houses. The plaintiff-appellant is the same 
in both and the cases have been argued 
together. Both will be governed by this order. 

The plaintiff-appellant is the owner of the 
Compound in which the two houses in suit 
are situated. His case was that the defen¬ 
dants were tenants from year to year and 
liable to ejectment. He also alleged that 
they had not paid their rent, and sued for 
arrears. The defence was that the defen¬ 
dants were licensees who had obtained a 
license from the predecessor-in-interest of the 
appellant under which they had built the 
houses and were entitled to continue in posses¬ 
sion of them. The first court allowed the 
plaintiff’s elaim and ordered the defendants to 
be ejected. The lower appellate court, how¬ 
ever, accepted the defendants' plea and held 
that it was proved that the land was leased 
to the defendants for building purposes 
though no written lease was executed. The 
learned Judge relied on a ruling in S a hooree 
Lai Sahoo v. H. Dear (1) in which 
it was held that where land is given 
to a lessee for the purpose of building 
a house to live in without any term being 
fixed for his tenancy, the tenure of the house 
and land cannot be taken away from the 
lessee’s heir or his assignees so long as he 
continues to pay the rent assessed on it. 
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In appeal it is contended that the learned 
Judge was not justified in finding that the 
land had been leased when the defendant 
pleaded that it had been given to him under 
a license, that in any case the plaintiff was 
not bound by the license under Section 59 of 
Act 5 of 1 882 as he is the transferee of the 
person who is said originally to have granted 
the license, and that the license may in any 
case be revoked under Section 60 (b) Act V 
of 1882 as the work erected by the licensee 
is not of a permanent character, but only a 
kachcha thatched house. 

It does not appear that in using the word 
lease the learned District Judge really meant 
to refer to something distinct from the license 
set up by the respondents. It has been held 
by this court in Nasir-ul-Zaman Khan v. 
Azimullalt (2) that a kachcha thatched house 
may be a work of a permanent character and 
this appears to be true of the house referred 
to in the present case. It has evidently been 
used as a residence for a good many years 
and there is no evidence to indicate that it is 
only a temporary structure. It was held by 
this court in Rash Behari Lai v. Akhoy 
Kumar (3) that Section 59 of Easements Act 
means that when the grantor of a license 
transfers the property the transferee has no 
higher rights than those of his transferor. 
The buildings in suit being of a permanent 
character the appellant is not entitled to re¬ 
voke the license granted. The appeals fail and 
are dismissed with costs including costs in 
this court on the higher scale. 

A further question lias arisen in /this case. 
The appellant asks for permission to with¬ 
draw his appeal with leave to file a fresh suit 
The original respondent Mithai is dead. So 
far as the appellant has been able to discover, 
his only heir is his sister, Mt. Mitania. She 
however is not living in the house which is 
occupied by one Allah Rakhu. Both this man 
and Mt. Mitania have been impleaded in place 
of Mithai. It is contended that Allah Rakhu is 
a mere trespasser, who has not shown that he 
has any right to possession of the house in suit 


(2) (1906) 28 All. 741=3 A. L. J. 765 = 
1906 A. W. N. 216. 

(3) (1915) 37 All. 91 = 13 A. L. J. 1=261. C. 445. 


(1) 28 W.R. 399. 
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and has no locus standi in the case. The appel¬ 
lant desires to make enquiries and find out 
whether there are any other heirs of Mithai 
and exactly by what title Allah Rakhu claims 
to remain in possession. This is no sufficient 
reason for granting leave to withdraw and 
bring a fresh suit. It appears that Mt. Mitania 
who is prima facie the heir of Mithai lias 
at least acquiesced in Alla Rakhu s occupa¬ 
tion of the house, and their respective rights 
inter se do not affect the present appeal. 
The application is rejected. 

Appeals dismissed. 


1924 ALLAHABAD 751. 

Danibls and Dalal, JJ. 

Chirc.nji Lal and another .Defendants— 

Appellants. 

v. 

Syed I lias Ali and others (Plaintiffs) and 

Syed Intizam Ali and another.. (Defendants)- 

Respondents. 

S. A- No. 92S of 1922 decided on 27th March, 
1924, from the decree of tho Officiating District 
Judge °f Agra, dated the 4th April, 1922. 

Guardian &• Wards Act, S . 30 — Contravention . 

Mortgage in contravention of order of District 
Judge is voidable by minor. Minor is not also 
affected by a decree oa the mortgage against him 
with a guardian whose interest is adverse. 
Sanction for usufructuary mortgage does not 
include one for simple mortgage. [P. 751 Col. 2.] 

S. K, Dar and: N. P. Asthana for the 
Appellants. 

Iqbal Ahmad for the Respondents. 

Daniels, J. :—The suit out of which this 
appeal arises was brought for a declaration 
that a mortgage decree of 12th May, 1919, is 
not binding on the plaintiffs who are minors. 
The facts are not in dispute. The plaintiffs’ 
father died in 1903 leaving seven sons. Most 
of these sons were minors and their eldest 
brother the defendant Niaz Ali was appointed 
their guardian by the District Judge. On 8 th 
April, 1911, Niaz Ali as guardian made an 
application, to the District Judge for per¬ 
mission to mortgage certain property belong¬ 
ing to the minors for a sum of Rs. 200 for 
payment of debts. The District Judge gave 
sanction for the execution of a usufructuary 


mortgage for a sum of Rs. 200. In contra¬ 
vention of this permission the guardian pro¬ 
ceeded to execute a simple mortgage carry¬ 
ing interest for a sum of Rs. 400. The 
mortgagees subsequently brought a suit on 
this mortgage impleading the minors under 
the guardianship of Niaz Ali and obtained a 
decree. The plaintiffs have filed this suit for 
declaration that the mortgage is not binding 
on them on the ground that it was executed 
in contravention of the provisions of the 
Guardian and Wards Act and is consequent¬ 
ly voidable at their instance. Section 30 of 
the Guardian and Wards A«t is clear on the 
point, and there can be no question that the 
mortgage was voidable at the option of the 
minors under that section. The controversy 
before us has turned on the question whether 
the position is affected by the fact that a 
decree against the minors has been passed 
on the mortgage. This depends on the 
further question whether the minors were 
properly represented in the suit. On behalf 
of the appellants reliance is placed on O. 32. 
R 4 of the Code of Civil Procedure and it is 
urged that the court in the suit brought on 
the mortgage was bound to appoint Niaz Ali 
as guardian ad litem of the minors unless for 
special reasons to be recorded it considered 
that this would be contrary to the minors’ 
welfare. The answer to this contention is 
that in this particular case the mortgagees 
must have been aware of the facts which 
rendered it improper that Niaz Ali should act 
as guardian ad item. The mortgage having 
been executed By Niqz Ali it was difficult for 
him to take the plea on behalf of the minors 
that the mortgage was invalid as having been 
executed contrary to the permission given by 
the District Judge. Even if he could take 
such a plea the effect of taking it would be 
to cast the whole burden of the mortgage on 
the share of Niaz Ali himself and of those of 
his brothers who had come of age. Niaz 
Ali had therefore under the circumstances an 
interest adverse to that of the minors and 
this was a fact of which the mortgagees, who 
were parties to the transaction must have 
been aware. It is now settled law that 
where a guardian ad litem has an interest 
adverse to the minors they are to be con¬ 
sidered as not having been properly represent 
ed in the suit and the decree is not binding 
on them. 

One further argument has been urged. It 
is said that even if the decree of the court 
below is otherwise upheld the plaintiffs should 


• i. 
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be required to refund the mortgage money to 
the extent of Rs. 200, either on the equitable 
principle of restoring a benefit received or on 
the ground that to that extent the mortgage 
was in accordance with the permission 
granted. The first alternative is excluded by 
the finding of fact of both the courts below 
that there is no evidence that the minors 
benefited in any way by the mortgage money. 
The second is excluded by the fact that even 
to the extent of Rs. 200 the mortgage was 
not executed in accordance with the sanction 
given. The sanction was for a usufructuary 
mortgage. The mortgage actually executed 
was a simple mortgage. The difference is of 
great importance. If the guardian had exe¬ 
cuted a usufructuary mortgage as directed 
by the District Judge the liability on the 
estate would be limited to the principal 
money advanced. Under a simple mortgage 
there is the additi mal liability that interest 
may not be paid punctually and the m ..rtgage 
money may mount up to such an extent as to 
lead to the sale of the entire property. We 
are therefore unable to accept this plea. 

The result is that the appeal fails and we 
accordingly dismiss it with costs including in 
this court fees on the higher scale. 

Appeal dismissed. 


1924 ALLAHABAD 752. 

Daniels and Boys, JJ. 

Lala Dwarka Dass .Plaintiff—Appellant. 

v. 

Rai Bahadur Shah Durga Prasad .Deft.— 

Respondent 

S A- No. 938 of 19^2 decided on 1st May, 1924 
from the decree of the Officiating District Judge 
of Agra dated the 11th April, 1922. 

Civil P. C., S■ 47 —Parties—Prior mortgagee 
impleaded in subsequent mortgagee's suit is a party. 

A prior simple mortgagee in possession by 
purchase of equity of redemption, though dis¬ 
possessed by subsequent simple mortgagee under 
an auction purchase under his mortgage decree, 
cannot sue for possession ; his suit for possession 
is barred by S. 47. [H. 757 Col. 2.J 

S. K. Dar for the Appellant. 

N. P . Astham for the Respondent. 

Daniels, J. :—In 1906 two simple mort¬ 
gages were executed over the property in suit 
one in favour of the plaintiff and the other in 


favour of one Bhagirath. The defendant 
acquired the right of Bhagirath and brought 
the property to sale under his mortgage. The 
plaintiff was made a party to the suit. It 
should be mentioned that the plaintiff had 
also acquired the equity of redemption from 
the original mortgagor and was in possession 
of the property in that capacity. The decree 
in the defendant’s suit was for sale of the 
property subject to the prior lien of the 
plaintiff, though it is said that that lien was 
not entered in the final decree. On the 
property being brought to sale, the defendant 
purchased it himself. He thereupon obtained 
possession through the court as against the 
plaintiff. He also obtained mutation of 
names in the revenue papers. It is admitted 
in the plaint and has been admitted through¬ 
out the proceedings that the plaintiff has lost 
possession. He brings the present suit, not 
for recovery of his mortgage money under his 
prior lien, but to be restored to possession of 
the property. 

His suit has been dismissed by both the 
courts below and it appears to us that it has 
been rightly dismissed both on the merits 
and as being barred by Section 47 of the 
Code of Civil Procedure. The plaintiff is 
not entitled to possession as mortgagee, 
because the mortgage in his favour was a 
simple mortgage. He is not entitled to 
possession as owner of the equity of redemp¬ 
tion, because the equity of redemption has 
been sold and purchased by the defendant. 
His only right, if any, under the decree was 
to bring the property to sale for the enforce¬ 
ment of his prior lien. The suit is alsol 
barred under Section 47. The plaintiff was 
a party to the decree. He has been 
dispossessed under the terms of the decree 
and his remedy for recover)' of possession 
was by application to the execution court. It 
is not possible now to treat this suit as an 
application under Section 47 because the 
defendant obtained possession in the year 
1915 and the present suit was not brought 
till the year 1920. 

We accordingly dismiss the appeal with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed. 




1024 Allahabad 


LALC ELAND V . BAM CHAND 


753 


1824 Allahabad 753. 

SULAIMAN AND KANHAIYA LAL. JJ. 


Lalchand and another —Defendanfca- 

Appellantg. 

v. 

Bam Chand anl another —Plaintiffa- 
Bespondents. 


F. A. No. 85 of 1922, deoided oo 28fch 
April. 1924 from the deoree of the Offg. 
Subordinate Judge of Mainpure, dated 
22nd of December, 1921. 


(b) Wajib-ul-arz— Is prima facie evidence of 
custom but may record contract about soms matters 
—Incidents of custom may be proved by production 
of Wsjib-al-ars or external evidence—Custom-pre¬ 
emption. 

A Wajib-ul-are is in the absence of intrinsic or 
extrinsio evidenoe to the oontrary prima facie 
evidence of the anatom it reoords. It may how¬ 
ever reoord a oustom about oertain matters and a 
oontraot as regards others. If it reoorda a oustom 
the_ incidents of that oostom and the oooasion 
whioh would give an opportunity for its enforoe- 
meut may be proved by its prodnotion or by 
external evidenoe or by both. (37 All. 129 (P. 0.1; 
1924 All. 274, Foil.) [P. 754, 0. 2.] 


(b) Wajib-ul-arz —Construction — Wajib-ul-arz 
recording custom of pre-emption can be inlrepreted 
to confer right of pre-emption as between members 
of different categories of pre-emptors in torse in the 
absence of {imitation to the contrary. 


Where the wajib-ul-arz did not say that the righ 
of pre-emption or a olaim to enforce that righ 
would only aoorue where a oo-sharer has transfer 
rod his share to a stranger or a person outside thi 
oo-paroeuary body and it mentioned the differed 
olasses of persons who oould enforoe the right ir 
their due order whenever a transfer was effected 
atld, that in the absenoe of any terms of limits 
tion the right of pre emption oould be enforced at 

“ r “ , i.? ,8h ! ba b8tween tb ® P««ons belonging 
*°J be d , ,flar8nt categories infer e 0 and that eaot 

1. ' eqa i ted ‘° b ® interpreted aooording 

J- (oontra) Bnoh s 

ah0a , d b ® 00Dfltt ned as oreating a right 

The on * 8ala *° a ‘otal stranger, 

1 th ° ® mcal oat9 6ones refers to prs 

???”" a B ‘ ran « ec vendee and does not refei 

Sarsm 3£1 a 1 aoitun ? 1 on 8ala to any of the oo 
sharers themselves. [P. 754 , 0. 2 and P. 755 


( 0 ) Pre-emption, incidents of. 1 

8arilv Mnnnt« *l 8hfc ?! does not ne 

WB3BW SH AT b “ ■— - 

£5WfflSsx-s.-s-: 

A/8S A 98 


(d) Pre-emption— There is no difference in principle 
between clause in wajib-ol-atg prescribing order 
of persons fo whom vendor is to offer property and 
clause giving order of classes entitled pre-empt in 
ease of sale. 

There is no diSerenoe in principle between a 
olanee whioh oasts a duly on co-sharer to sell the 
property to the different classed of persons men¬ 
tioned in their order, and a olanae which defines 
the olaaees of peiBOoa among whom the right of 
pre-emption would be enforceable whenever a sale 
was efieoted by a co-aharer in respeot of his share. 
[P. 756, C. 1.J 

(e) Per-emption—The existence of common khata 
as joint property of all co sharers does not render a 
person belonging in other respects to one category 
joint co-sharer with another belonging to a different 
category as regards separate interest sold by latter 
person. 


Where all the lands belonging to the parent 
kkalat are held in severalty, the mere existenoe of 
a oommon khata containing oertain barren unculti¬ 
vated or abadi lands whioh usnally remain the 
property of all the oo-sharers of the village till a 
partition is formally efieoted, cannot make a parson 
who belongs in other reapeota to ono class or oategory 
a joint oo-sharer with another who belongs to 
another class or oategory as regards any separate 
interest the latter may sell. No aooonnt is 
taken of the appurtenanoes in the shamlat khatas 
for the determination of his right of pre-emption. 
[P. 766. 0. 1 and 2.] V 


It) Wajib-ul-aiz —Inclusion of matters nof poasiify 
or properly the subject of custom renders clause 
invalid as record of custom in regard to any of the 
matters of which it forms part. 

The inclusion of extraneous matters in the same 
olanae whioh oould not possibly be the subject of a 
oustom preoludeB the possibility of the clanse being 
treated as a reoord ol oustom in regard to any of 
the matters of whioh that ol&nse forms a part. 
Where a wajib-ul-are contains matters whioh oould 
not properly or possibly be the subjeot of a oustom 
then the ordinary presumption that the wajib-ul- 
are was a prima facie reoord of a oustom is 
overturned by the internal evidenoe afforded by the 
other terms embodied therein though they might 
be separable from the rest. (1924 All. 62: 1924 
All. 891 (F.B,)). [P.766.0.2.] * ‘ 

(g) Pre emption—In the O.P. there are two kinds 
of custom of pr$ emption :—[l) Where if can 6s 
claimed even on sals to one 0 / the co-sharers by a 
co-sharer of a nearer clause (9) JFhere it can be 
claimed by the eo-sharers in a certain order of 
priority in eaje of sale fo sfranper. 

Per 8ulaiman, J.—lo U.P, two kinds of oostom 
of pre-emption generally prevail. The first is of a 
kind where it is the duty of every oo-sharer before 
he sells his property to ofier it to the other 
oo-lharers in a oertain preaoribed order. Tho other 
™ of oustom is that when property has gone oat 
of the hands of the oi-paroenary body by a sale to a 
stranger oertain olasses of pre-emptors have a right 
to pre-empt the sale in a oertain order of priority. 
Under the seoond kind there is no right infer se 
that is to say, no right of pre emption when a sale 
takeB plaoe in favour 0 ! any of tho oo-sharers hat 
there is a priority of olaim when rival anils of 
pre-emption are instituted against a strange* 
transferee. [P. M6, 0. 2 and p. 757, 0. 1.1 W 
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(b) Pre emption—Burden of proof is on plaint¬ 
iff to establish not a general culsom but particular 
entitling him to decree against defendant vendee. 

The burden oi proving the onetom lies on the 
plfl. The plaintiff pro emptor cannot eucceed by 
merely proving that a custom of pre emption exists 
in the village. Ho has to show that that particular 
oustom exists which would entitle him to a decree 
against the defendant vendee. fP. 167. C- 1 ] 

(i| Pre emption—Evidence should not be ambi¬ 
guous. 

If the only evidence which the plaintiff can 
produce is ambiguous that is to Eay is oapable of 
two interpretations and if on one of such interpre¬ 
tations the suit cannot succeed then the suit must 
fail and it is not the duty of the Court to give it 
necessarily the other interpretation whioh would 
entitle the plaintiff to a decree. (1921 All. 541 ; 15 
I. C. 64; 12 A L.J. 19; 28 I.C. 306 Foil) 
[P. 767. 0, 1.] 

N. P. Asthana —for the Appellants. 

S.N. Sen and Badra Narain —for the 
Respondents. 

Kanhaiya’Ijal, J.:—This appeal and 
the cross-objection arise out of a suit for 
pre-emption and the main question for 
consideration is whether the plaintiffs 
respondents are entitled to a preferential 
right of purchase as against the defendants 
vendees. The sale in question was effected 
by the defendants Nos. 3 to 13 in favour of 
the defendant No. 1 and the father of 
defendant No. 2 for a consideration of 
Rs. 22,000 on the 27th of May, 1919; and 
the property sold comprised a 3 biswas 
share in patti No. 14 with the rights 
appertaining thereto in shamilat pattis 
Nos. 17 and 18 in the thok, known by the 
name of thok 12 biswas in the village 
Kadipur. The allegation of the plaintiffs 
was that they were co-sharers in that 
thok and that the defendants veudees were 
strangers. The Court below found that the 
village Kadipur comprised 2 thoks, that the 
plaintiffs were co-sharers in the thok in 
which the property in suit was situated 
and that the defendants vendees were 
co-sharers in the other thok. It further 
found that the plaintiffs were entitled to a 
preferential right as against the defendants 
vendees and that the sale consideration 
aotually paid was Rs. 22,000. It accord¬ 
ingly decreed the claim of the plaintiffs 
subjeot to the payment of the above 
amount. 

Paragraph 14 of the wajib-ul-arz of the 
village Kadipur, dealing with the right of 
pre-emption states that in the case of a 
transfer of property by a sale or mortgage 
but not by a gift, the olaim to the right of 
pre-emption (dawa haq Shafa) shall belong 


first to an own brother and nephew then 
to a paternal cousin, a partner in the pro¬ 
perty, then to the co-sharers in the thok 
and then to the co-sharers of the village. 
The contention here is that the right to 
claim pre-emption arises only when a sale 
or mortgage is effected in favour of a 
person outside these categories and that no 
right of preference is given by the wajib- 
ul-arz between the co-sharers of the 
different categories inter-se. In other words 
it is argued that the right of pre-emption 
is at best recognised only where a sale or 
mortgage is effected in favour of a stran¬ 
ger and not where it is effected in 
favour of a member of one or other of the 
categories above mentioned. It is further 
prged that the clause itself does cot 
establish any custom of pre-emption in the 
village because it mentions what oould 
hardly be the subject of a custom, namely 
that no gift oould be made by a co-sharer 
except in favour of an own brother and 
nephew or a daughter’s son or exoept for 
a charitable purpose. The last condition 
is clearly extraneous to tho scope of the 
paragraph, which purports to deal with the 
right of pre-emption. But it is contended 
that if that entry could not be the record 
of a custom, the previous entry could 
hardly be treated as a reoord of a custom 
of pre-emption. 

The questions raised present features of 
some difficulty. As pointed out in Dig- 
ambar Singh v. Ahmad Sayed Khan (l) 
and Sher Muhammad Khan v. ParbhulalM 
a wajib-ul-arz is in the absence of 
intrinsic or extrinsic evidence to th9 
contrary prima facie evidence of the 
oustom it records. It may however 
reoord a oustom about certain matters and 
a contract as regards others. If it records 
a oustom, the incidents of that custom 
and the occasion which would give an 
opportunity for its enforcement may be 
proved by its production or by external 
evidence or by both. 

The wajib-ul-arz, hero produoed does no 
say that the right of pre emption or claim 
to enforce that right would only aoorue 
where a co-sharer has transferred his share 
to a stranger or a person outside the 

(11 (1916) 37 All. 129 = 42 I.A. 10-13 A.L.J- 336 

= 19 C.W.N. 399 = 17 M.L.T. 193-2 L.W. 

303 = 21 C.L.J. 237 = 28 I.O. 34-98 M-L-J. 

656 = 17 Bom. LR. 393 = (1916) M.W.H- 

581 (P. 0.) „ _ ... 

(9) (1924) All. 274 = 46 All. 47 = 21 A.L.J. 601. 
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•the co-paroenary body. It mentions the 
different olasses of persons who can enforce 
that right in their due order whenever 
a transfer is effected. Such a transfer 
may, however, be effected in favour of 
a stranger or in favour of a person belong¬ 
ing to a remoter oategory to the prejudice 
of a person belonging to a nearer category. 
In the absence of any terms of limitation, 
the right of pre-emption can be enforced, 
as far as it may be between the persons 
belonging to the different categories inter 
se. Eaoh wajib-ul-arz requires to be 
interpreted according to its own terms. 
While in some cases it has been held on 
the interpretation of the particular wajib- 
ul-arz produced that the co-sharers 
belonging to the different categories have 
preferential rights inter sc, in other cases 
it has been held that such preferential 
rights only exist where a sale is effected 
in favour of a stranger. 

The Court below, relying on the deci¬ 
sions in Ram Lai v. Niadar (3) and Gur- 
dial v. Mathura Singh (4) has found that 
such a right of preference exists even 
where a co-sharer of one thok sells to a 
co-sharer of another thok. In the former 
case, the wajib-ul-arz provided that in the 
event of a sale a co-sharer should sell his 
property to his own brother or ckjaddi 
and after him to co-sharers in the Patti or 
thok and after them to other oo-sharers, 
and further said that the person falling 
within the first oategory would have to 
.give the same price as was offered by a 
stranger. The view taken by this Court 
was that a right of pre-emption was given 
to the successive categories of the pre-emp- 
tors inter se, that is one against the other 
and that suoh right did not arise only in 
the event of a sale to a stranger. In the 
latter case the custom recorded in the wajib- 
ul-arz, gave a right of pre-emption in the 
case of a sale or mortgage to a co-sharer in 
a path, then to pattidars of the mahal , then 
to the owners of the other mahals, and in 
case of their refusal, to an outsider at the 

to ri J W " 5»? 8 * 8fcrang6r would be willing 
th«ft 9 ® W taken by this Court was 

neraon,, hfc ? between the 

SSSJt fche ™ 

appeUantTha? T® 8 ? for the **»*»*■ 
appellants has referred to the decisions in 
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Khatun Bibi v. Saiyida Bibi (5) and 
Mathura Singh v. Ram Lai Singh (6) 
where under circumstances said to be 
similar to the present case, no right of pre¬ 
emption as between the co-shaiers of 
different categories inter se was allowed. 

Personally speaking it appears to me 
questionable how far we can import into 
the terms of a wajib-ul-arz a limitation 
or restriction, which does not there exist. 
The wajib-ul-arz does not in terms say 
that the right of pre-emtion would be 
available only where there is a sale to a 
stranger. It is wide enough in its terms 
to govern all oase3 where a sale is effected 
in favour of a person whether he is a 
stranger or belongs to one or other of the 
categories mentioned. It merely deolares 
the order in whioh the right of preference 
is to be exercised as between the different 
classes of oo-sharers or as against a stran¬ 
ger. For the purpose of enforcing the 
right of pre-emption, the village is 
praotioally divided into different oonoen- 
tric oircles. One of those oonoentrio 
oiroIe9 is the thok and the other is the 
village unit. A person who belongs to 
an inner ooncentrio oirole is entitled to 
claim pre-emption as against a person who 
belongs to an outer oonoentrio oirole, be- 
oause so far as the former is concerned the 
latter is virtually a stranger. A olaim to 
a right of pre-emption does not neces¬ 
sarily connote a suit. It may be enforoed 
either by private treaty or by suit. It 
implies an assertion of a right whioh may 
be asserted before a transfer is effeoted or 
after it is effeoted. It may be asserted 
out of Court or, if the vendee refuses to 
reoonvey the property, by a suit. The 
right arises from a sale if the order of 
preference laid down by the wajib-ul-arz is 
disregarded by the vendor. If it had been 
intended to limit the exercise of the right 
to an occasion when a sale was made to 

a stranger, the wajib-ul-arz would have 
said so. 

In Sukhdeo Singh v. Bahadur Singh (7) 
where a wajib-ul-arz provided that if a co- 
sharer wanted to soli his property he should 
do so for whatever price was obtained from 
others, first to a near oo-sharer in the same 
patti, secondly to any other co-sharer in 
the same patti, third ly to a near oo-sharer 


(6) (1905) 37 All. 467-3 ■A.L.J 
. A.W.N. 45. 

(81 U991) 19 A.L.J. 903 - 641.0 4S6 

(7) (1904) 36 All. 544-1 A.L.i 373 
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in another patti, fourthly to a co-sharer in 
the mahal and fifthly to an outsider, it was 
held that the right conferred was a right 
enforceable between the different classes of 
persons mentioned inter se. 

In Sukhdeo Singh v. Bahadur Singh (7) 
where the pre-emptive clause described 
the right of pre-emption as existing in (1) 
a near co-sharer in the same patti (2), any 
other co-sbarer in the patti, (3) a near 
co-sharer in another patti, and (4) a co¬ 
sharer in the mahal lor whatever price was 
obtainable from another, the contention 
that- the right of pre-emption arose only in 
case of a sale to a stranger was repelled. 

In Dhanraj Misir v. Rameshwar 
Misir (8), no such restriction was read into 
the terms of the icajib-ul-arz as is now 
contended for. 

It is urged in differentiation of those 
cases that where the pre-emptive clause of 
the ivazib-ul-arz imposes no duty on a 
co-sharer to offer the property in the first 
instanoe to a person of the class first named 
and then to the persons mentioned in the 
other olasses in their order, no cause of 
action can accrue to the co-sharers of the 
different olauses inter se, by a sale to a 
member of odo of those classes. But 
there is no difference in principle between 
a clause which casts a duty on a co-sharer 
to sell the property to the different classes 
of persons mentioned in their order, and a 
clause which defines the classes of persons 
among whom the right of pre-emption 
would be enforceable whenever a sale was 
effected by a co-sharer in respeot of his 
share. Obviously if a pre-emptive olause 
contains no restriction, limiting its opera¬ 
tion to a sale or transfer in favour of a 
stranger, it will be doing violence to the 
spirit and intention of the framers of the 
iuajib-ul-arz to import that limitation and 
preolude a person belonging to a superior 
category from enforcing it as against a 
person who, so far as his thok is concerned 
is as much a stranger as a complete 
outsider. 

Where all the lands belonging to the 
parent khatas are held in severalty, the 
mere existence of a common khata con¬ 
taining certain barren, uncultivated or 
abadi lands, whioh usually remain the 
property of all the co-sharers of the 
village till a partition is formally effected, 


(8) (1934) All. 337 = 40 All. 170 = 21 A.L J. 929 = 
5 L,R. A. Civ. 14. 
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cannot make a person who belongs in 
other respects to one olass or category, a 
joint co-sharer with another who belongs 
to another class or category, as regards 
any separate interest the latter may 
sell. No account is taken of the appur¬ 
tenances in the Shamlat Khatas tor the 
determination of his right of pre-emption. 

Interpreted however in the light of the 
Full Bench decision in Randhir Singh y. 
Rajkal Misir (9) which follows a previous 
decision in Balwant Stngh v. Mart 
Singh, (10), and is binding on us the inclu¬ 
sion of extraneous matters in the sameolause 
which could not possibly be the subjeot of 
a custom, precludes the possibility of the 
clause being treated as a record of oustom 
in regard to any of the matters of which 
that clause forms a part. It has been 
there pointed out that where a wajib- 
ul-arz contained matters whioh could 
not properly or possibly be the subjeot 
of a custom, then the ordinary presump¬ 
tion that the ivajib-ul-arz was a prima 
facie record of a custom was overturned 
by the internal evidence afforded by the 
other terms embodied therein though 
they might be separable from the rest. 

The claim of the plaintiffs must in these 
circumstances fail and it is hereby dis¬ 
missed with costs. The cross-objeotion is 
not pressed and is also dismissed with 
costs. The costs in either case will include 
fees in this Court on the higher soale. 

Sulaiman, J.It is notorious that 
before the year 1911 there were numerous 
cases on pre emption, which were more or 
less irreconcilable. In that year a 
special Pre-emption Bench was therefore 
constituted with the professed object of 
laying down certain principles whioh 
should as far as possible be consistently 
followed. Ever since that year the 
principle of stari decisis has been rigorously 
attempted to be followed. 

Now in these provinces two kinds 
of custom of pre-emption generally 
prevail. The first is of a kind where 
it is the duty of every co-sharer before 
he sells his property to offer it to the 
other co-sbarers in a oertain prescribed 
order. The other kind of custom is that 
when a property has gone out of the hands 
of the co-parcenary body b y a sale to a 

(9) (1924) Al). 331 = 46 All. 478 = 33 A.L.J. 061— 

6 L.R. A. Civ. 161 (F.B.). . 

(10) (1924) All. 62 = 21 A L.J. 642 = 4 L.R* A. U"' 

281. 
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stranger oertain classes of pre-emptorshave 
a right to pre-empt the sale io a certain 
order of priority. Under the second kind 
there is no right inter se, that is to say, no 
: right of pre-emption, when a sale takes 
' place in favour of any of the co-sharers, 
but there is a priority of claim when rival 
suits of pre-emption are instituted against 
a stranger transferee. That both these 
kinds of custom do exist in these provinces 
oannot for a moment be disputed. 

Instances of the second kind of custom 
are to be found in cases like Sheobalak 
Singh v. Lachmidhar, (II) Ehatun Bibi 
v. Sayida Bibi, (5) Narain Saran Singh 
v. Sidh Narain Singh, (12) as well as io a 
number of other oases to some of which I 
shall refer later on. 

It has been well established that the 


burden of Droving the oustom lies on the 
plaintiff. The plaintiff pre-emptor cannot 
succeed by merely proving that a oustom 
of pre-emption exists in the village. He 
has to show that that particular custom 
exists whioh would entitle him to a decree 
against the defendant vendee. The pre¬ 
emption Bench has always held that if 
the only ovidenoe whioh the plaintiff can 
produoe is ambiguous, that is to say, is 
capable of two interpretations, and if on 
one of suoh interpretations the suit oan¬ 
not succeed, then the suit must fail, and 
it is not the duty of the Court to give it 
necessarily the other interpretation whioh 
would entitle the plaintiff to a decree 
vide tho cases of Bechu Singh v. Lachmi 
Narain Singh (13), Jahangir v. Amir 
Singh (14), Din Dayal v. Bamdhan (15). 
and Nageshar Prasad v. Ram Harakh 
Pande (161. 

In ^ the present case the toajib-ul-arz 
contains a olause whioh when literally 
translated runs as follows: "The olaim 
to (or suit for) a righ$ of pre-emption in 
case of trangfer of property by sale and 
mortgage, exoept a gift, shall be first, to 
own brother and nephew and then a pater¬ 
nal unole a son, a partner in the property, 
then oo-sharers in the thok and then co- 
aharera in the village. "( Dawa haaqishufa 
dar surat tnttqal haqiat ba zaria bai wa 


(iai (Si b 3 a A t ’i a 2n 1901 a -w.n. iso. 
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rehan sewaihebaawwalbhai bhatija haqiqi 
phir bhai chachazad sharik haqiat phir his- 
sadaran thok phir hissadaran gaon ko 
hoga .") With the other portion of the 
olause I am not concerned at this stage. 

It is clear that the clause is not like the 
clauses which are found in many roazib- 
ul-arzes and whioh say that in case a co- 
sharer wishes to transfer his property he 
should offer it first to one class of co-shar¬ 
ers and then to another class. Obviously 
in suoh latter oases, if no offer is made 
to the first class of co-sharers, the condition 
is broken, whioh gives a co-sharer of the 
first class a right of pre-emption even if a 
sale takes place in favour of a co-sharer of 
the second class. In the present case the 
right oomes in after tho transfer has taken 
place. If tho word transfer in the olause 
were given its wide meaning so as to in¬ 
clude oven a transfer to any of the clauses 
of pre-emptors mentioned therein, the 
olause as it stands oannot in its entirety 
be operative. For instance, let us substi¬ 
tute the words ‘ transfer to own brother ' 
in place of the word ' transfer ’, the 
clause would then road. " In case of 
transfer to own brother of property 
by sale and mortgage except a gift, first 
own brother and nephew and then a pater¬ 
nal unole’s son, a partner in the property 
and then oo-sharers in the thok and then 
oo-sharers in the village shall olaim right 
of pre-emption." Suoh a provision is of 
oourse absurd. Similarly if for the word 
‘transfer’, we substitute 'transfer to any of 
the other olasses of pre-emptors mentioned,' 
part of the olauso would be meaninglesSi 
as no right of pre-emption oan exist in 
favour of persons of that olass or an 
inferior olass. 

The learned Qouneel for the respondents 
is accordingly forced to admit that in suoh 
oases either the whole or a portion of the 
olause must be omitted as beiDg inappli¬ 
cable. It follows that if we give the word 
transfer ’ its general meaning so as to 
inolude transfers to persons mentioned in 
the various categories, then the whole 
olause as it stands may not be applicable. 
On the other band, if no portion of this 
clause is to be omitted in any possible oase. 
then the only meaning whioh oan consist¬ 
ently be given to the word 'transfer' 
would be " a transfer to a person not 
coming within ,the categories mentioned." 

oase has been brought to our noiloa 
whioh oontains a olause similar to the one 
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before us, and where it has been held that 
there is necessarily a right of preference 
inter se. The oases referred to by the Court 
below as well as the cases cited in argu¬ 
ment on behalf of the respondents are all 
cases where the clause expressly provided 
that the vendor should offer or transfer bis 
property first to one class of co-sharers and 
then to another class. In such cases if the 
transfer or the offer is not made to the 
first olass of pre-emptors then the oustom 
has not been complied with and the 
members of that class have a right to claim 
pre-emption even though the sale has been 
made to co-sharers in other categories. On 
the other hand there are at least three 
cases which support the view that a wajib- 
ul-arz of this kind is at least capable of an 
interpretation that the right was intended 
to be given only when a sale had taken 
place in favour of a person other than 
those coming within the categories 
mentioned therein. This would imply that 
at least one meaning of the wajib-ul-arz 
may be that when a transfer of property 
has taken place by sale or mortgage 
other than a gift then among the persons 
who will have the righb to institute 
a suit would be first own brothers and 
nephews, then paternal unole’s sons, then 
co-sharers in the property, then co-sharers 
in the thok and lastly co-sharers in the 
village. The last mentioned co-sharers 
would not have been mentioned unless 
the transfer under contemplation was one 
in favour of a stranger. 

This was the view clearly expressed in 
the case of Mathura Singh Ram v. Lai 
Singh (6). Tudball, J. (who bad been a 
member of the pre-emption Benoh from the 
very beginning of its constitution) joined 
in coming to the conclusion that a icajib- 
ul-arz of that kind was ambiguous and 
capable of two interpretations and that 
therefore the plaintiff pre-emptor could not 
sucoeed. This case was referred to subse¬ 
quently by Lindsay, J. and myself in the 
oase of Dhanraj Misir v. Rameshwar 
Misir (8) which, though different on faots, 
is oertainly a oase where the distinction 
sought to be drawn by the pre-emption. 
Benoh was very prominently brought out, 
and the earlier oase of Mathura Singh v. 
Ram Lai Singh (6) distinguished. I may 
note that the wajib-ul-arz in the oase 
reported in 19 A.L.J. 903 was very much 
similar to the one before us. We have sent 
for the reoord of that oase and the words of 


the wajib-ul-arz were as follows 'in the 
case of transfer of property the claim to 
(or suit for) pre-emption shall be first to 
heirs descended from a near common 
ancestor, then to co-sharers in the patti, 
and after _ them to co-sharers in the 
village ’. " Bdhalat intioal haqiyat kisi 
hissadar ke dawa shaja pahle warisan 
ekjaddiqaribi zan bad hissadaran patti 
pas az shurkayan mauza ko paunchhega.") ' 

In the case of Ganpat Rai and others v. 
Jamna Prasad (17) the pre-emption Benoh 
(Lindsay, J. and myself) had before it the 
wajib-ul-arz which was almost identical in 
its terms with the one in the present case. 
The words of the wajib-ul-arz in the latter 
case were as follows : “ The claim to (or 
suit for) a right of pre-emption in the case 
of transfer of property by sale and mort¬ 
gage, except a gift, shall be, first, to own 
brother and nephew, a paternal uncle's son, 
a partner in the property, then, co-sharers 
in the thok and then co-sharers in the 
village.' (" Daua haq shafa ka dar surat 
intiqal haqiyat bazaria bai wa rehan sewai 
heba kc awual bhai bhatija haqiqi aur phir 
bhai chachazad sharik haqiyat aur phir 
shurkayan patti zan bad hissedaran deh ko 
hoga.") 

It is apparent that with the exception of 
two or three synonymous words all the 
words were exaotly identical with the 
words in tho wajib-ul-arz before us. That 
case also oame from the same district, 
Mainpuri. It was held therein that the 
terms wero ambiguous and capable of two 
interpretations, and that the plaintiffs' suit 
must therefore fail. 

I find it impossible therefore to distin¬ 
guish the present oase from the oase report¬ 
ed in 19 A.L.J., 903 and S.A. No. 78 of 
1924. It is also noteworthy that in all 
these three wajib-ul-arzes the word ‘ dawa ' 
is used whioh in ordinary parlance means 
a ' suit and that word does not occur in 
any of the oases oited on behalf of the> 
respondents. 

Now that the Pre-emption Aot has been 
passed and all subsequent cases would be 
governed by it, cases of the present kind 
have lost muoh of their importance. But as 
regards oases whioh are not yet governed by 
the new Aot, I would consider it lament¬ 
able if this High Court is to acoept'two 
different interpretations of tvajib-ul-arses 


(17) 8. A. No. 78 of 1924, dsoidsd on 81 st Janu¬ 
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of exactly the same language and prepared 
at the same settlement in the same district. 
And therefore even if 1 had entertained any 
doubt as to the correctness of the interpreta¬ 
tion, whioh was adopted in the cases refer¬ 
red to by me, I would not have felt inclined 
to deviate from that interpretation. My 
conclusion is that the documentary evid¬ 
ence adduced by the plaintiffs in this 
case was capable of two interpretations 
according to one of whioh the plaintiffs' 
olaimoannot be decreed. The evidence was 
therefore wholly insufficient to establish 
the olaim against the defendants. 

The suit also fails on another ground. 
After reoiting the right of pre-emption, the 
same olause goes on to add ‘ gift will be 
made in favour of an own brother and 
nephew or daughter's son or for a oharit* 
able purpose and not otherwise". This is 
a part of the same olause which reoords 
a right of pre-emption. It is intend¬ 
ed to lay down that gift to persons other 
than those mentioned therein or for the 
purposes mentioned therein are altogether 
invalid. It is obvious that such a rule 
oannot bo the result of the growth of a 
oustom. It has been held in a number of 
cases (vide Fazal Hussain v. Mohammad 
Sharif (18), Suraj Bali Singh v. Moham * 
madNasir (19) and Balwanl Sinoh v. Mare 
Singh (10) as well as the recent Full Bench 
oaso of Bandhir Singh v. Bajpal Misir (9) 
that if the olause of pre-emption contains 
matters whioh oannot possibly be a record 
of oustom, then the ordinary presumption 
which arises that the entry is one of custom, 
is negatived. Here we have a part of the 
olause whioh oannot possibly be the result 
of the growth of a oustom. It follows 
therefore that there is internal evidenoe to 
show that the entry in paragraph 14 
oannot be a reoord of oustom. It is also 
noteworthy that the word 'oustom' itself is 
not mentioned in paragraph 14. The exact 
year when this wajib-ul-arz was prepared 
is not given in the copy, but it is noted 
therein that this is a reoord of the former 
settlement. The entry therefore, if it was 
a reoord of contract, oannot now be in force 
as that settlement has ooms to an end. 

In my opinion therefore on both these 
grounds the appeal should be allowed and 
tha plaintiffs' suit dismissed. 

The respondents have filed certain cross- 


( ( 19> ) IS IS fff L°- 464 " 18 ALJ ' 800 
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objections, but they are not pressed. In the 
view whioh I have taken they also could 
not have been allowed. 

By the Court:—The appeal is allowed 
and the olaim of the plaintiffs-respondents 
dismissed with oosts here and hitherto 
inoluding in this Court-fees on the higher 
scale. The oross objection is dismissed 
with costs inoluding in this Court-fees on 
the higher scale. 

Appeal allowed. 


* 1924 Allahabad 769. 

Daniels, j. 

Rim Naresh Singh —Applioant 

v. 

Jagar Nath Singh —Opposite Party. 

Civ. Eev. No. 10 of 1924, deoided on 9th 
April, 1924, against t.he order of the 
Munsif, exercising the powers of the Judge 
of the Court of Small Causes of Ballia. 

Civ, Pro. Coda. O. 47. r. 7— Non-compliant* with 
the requirements of the rule does not justify grant¬ 
ing review for other sufficient cause. 

Where the new evidenoe alleged did not comply 
with the requirements o( O 47, r. 1 ibe re¬ 
view could not be admitted on the ground o( other 
enffioient reason, [P. 761, O. 1.) 

Uma Shankar Bajpai —for the Applioant. 
Mukhtar Ahmad —for the Opposito Party. 

Judgment:—This is an application for 
revision of ao ordor granting a review in a 
Small Cause Court case. But for tho suit 
having been tried by a Small Cause Court 
an appeal would have laid under Order 47, 
rule 7. The ground of revision is that 
the Court below had no jurisdiction to 
allow a review. The suit was one on anote- 
of-hand. The learned Munsif originally 
dismissed the suit on the ground that ha 
was unfavourably impressed with the 
plaintiff's evidenoe and that tha plaintiff's 
witness was a ohanoe witness. The de¬ 
fendant in his evidenoe had asserted that 
he was illiterate but this fact is not refer¬ 
red to in the judgment. A month after¬ 
wards the plaintiffs produoed a oopy of a 
vakalatnama signed by the defendant 
and asked for a review on this ground. 
The learned Munsif admitted it and because 
he considered that the defendant had lied in 
saying that he was Illiterate he proceeded to 
decree the olaim and to aooept the plaint¬ 
iff's evidence whioh he had previously 
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disbelieved. The vakalatnama and another 
paper relied on were both filed in a suit to 
whioh the plaintiff was a party and there 
ia absolutely nothing to show that this 
evidence could not with the exercise of 
due^diligence have been within his know¬ 
ledge or have been prodaced by him at the 
original trial. He did not at the trial 
even ask for an adjournment to test the 
defendant s statement. If the new evi¬ 
dence alleged did not comply with the 
requirements of Order 47. rule 1 the review 
oertainly could not be admitted on the 
ground of other sufficient reason. In my 
opinion, the learned Munsif was not legally 
justified in granting the review. 

I accordingly set aside his deoree and 
restore the original decree dismissing the 
suit. Under the circumstances I make no 
order as to costs. 

Appeal rejected. 


1924 Allahabad 760. 

Neave, j. 

Bengal North-Western Railway —Deft. 
Applicant. 

v. 

Firm Munna Lai Bishambhar Nath — 
Plaintiff. 

B. B. and C. 1. Railway —Defendant— 
Opposite Party. 


Oiv. Rev. No. 29 of 1924, deoided on 
27bb May, 1924, from an order of the 
Judg9 of the Court of Small Causes at 
Agra, dated the 2nd October, 1923. 

Railways Act 8. /■l—Dslay in transmission. 

If risk note doo3 not specially proteot Railway 
against delay notwithstanding risk note, Railway 
is liable tor unreasonable delay in transmission of 
goods which it oannot erplaio. [P. 760, C. 1.] 

S. N. Sen —for the Applicant. 

K.N. Katju and Ladli Prasad Zutshi — 
for the Opposite Party. 

Judgment:—This is an application for 
the revision of an order of the Judge of the 
Court of Small Causes at Agra granting to 
the plaintiff-opposite party a decree for 
Bs. 357-8 as damages. 

It has been found that the plaintiff 
booked a number of bags of chillies at 
Semaria Ghat station on the B. and N.W. 
Railway for despatob to Agra Fort Station 
on the East Indian Railway. The goods 
were despatched on the 5th May, 1922 and 


were not delivered till the 19th of June 
1922 45 days later. It has further been 
found on the evidence of the Railway 
Company's own witness that the normal 
time for the journey is from 11 to 16 days 
There was therefore in this case a delay of 
a month, and during this interval the prioe 
of chillies dropped from Rs. 24-8 a maund 
to Rs. 21-8 a maund, a difference of Rs. 3 
a maund. 

On behalf of the defendant-applicant it 
is contended that as the goods were con¬ 
signed to the Railway Company under a 
risk-note in Form A, the Company is 
exempted from all liability for loss occa¬ 
sioned to the consignor by the delay. This 
Risk-Note is employed in cases where 
goods tendered for carriage are either 
already in bad condition or so defectively 
packed as to be liable to damage, leakage 
or wastage in transit, and in the particular 
risk-note which was signed by the con¬ 
signor in the present oase the consignment 
is described as contained in “ bags old, torn 
and different sizes, contents liable to 
wastage, damage or shortage in weight in 
transit”. The note goes on to say that the 
sender “ agrees and undertakes to hold the 

Railway administration.harmless and 

free from all responsibility for the condition 
in whioh the aforesaid goods may be 
delivered to the consignee at destination 
and for any loss arising from the same’. 

The learned Munsif has held that this 
language clearly shows that the risk-note 
in form A, has no concern whatever with 
the oase oi delay. In this view I concur. 
It is obvious that the speoial oontraot con¬ 
tained in this document is merely intended 
to Droteot the Railway from responsibility 
for any loss or damage whioh will result to 
the goods from defective packing and con¬ 
sequent leakage or wastage in transit. No 
evidence appears to have been given by 
the Company to explain or account for the 
unusual delay exoept that when the wag¬ 
gon containing the goods arrived at Gora¬ 
khpur on the 7th May it was found to 
be " panel torn ” and the goods were there¬ 
fore transhipped to another waggon on 
the following day. This explanation, how¬ 
ever, fails to aooount for more than one day 
out of the month which was spent on the 
journey in exoess of the usual time. It 
has been held in East Indian Railway v. 
Indar Man (1), that in the absence of any 


(1) 1939 All. 69-90 A.L.J. 114. 
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risk-note a Railway Company ig bound to 
deliver goods within a reasonable time, 
and ig liable to pay compensation for logs 
oansed by delay whioh it is unable to 
explain. It ig true that in the present 
oase there wag a risk-note, bub it was of 
a character which did not protect -the 
Company againet the consequences of 
delay. The learned counsel for the defen- 
danb-applioant has relied on Ram Kishan 
Ram v. North-Western Railway Com¬ 
pany (2), and the Secretary of State v. 
Jitoan (3). These, however, were both 
oases in whioh a risk-note in form B was 
employed and the goods were taken at a 
reduced rate on conditions quite different to 
those contained in the contract which is 
embodied in form A. The cage of the East 
Indian Railway v. Gopi Krishna (4), is 
similar in many respects to the present 
case, though in ifa also the risk-note was 
in form B. In that oase unreasonable 
delay in transit whioh resulted in damage 
to the plaintiff quite independent of any 
deterioration or loss of the goods consign¬ 
ed was held to give a cause of aotion to 
the plaintiff. 

In the first ground of appeal reference 
is made to paragraph 40 of the Goods 
Tariff Regulation. This regulation, how¬ 
ever, was not produced; nor was this 
point argued. 

The application is dismissed with oosts 
including in this Court-fees on the higher 
soale. 

Application dismissed. 

(3) 1933 All. 133 =>20 A.L.J. 973-4 L.R. A. Civ, 
30. 

■(3) 1933 All. 436 = 45 All. 380=31 A.L.J. 330 = 
4 L.R. A. Civ. 166. 

14) (1934) All. 8-46 AH. 634-31 A.L.J. 448 = 
4 L.R.A. Oiv. 349. 


made secret enquiries and the Court thereupon 
look up the oase and proceeded to dispose of it 
without reference to the arbitration. 

Held no revision lay. 

Sankar Saran —for the Applicant. 

S. P. Sinha —for the Opposite Party. 

Judgment:—In this oase a prelimi¬ 
nary objection is taken that no revision 
lies. That objection is in my opinion 
well founded. While the appeal was 
pending in the Court below the parties 
agreed to refer their dispute to certain 
arbitrators. These arbitrators made an 
award. The award was attaoked as vitiat¬ 
ed by misoonduot on the ground that the 
arbitrators made seoreb enquiries. It 
appears to have been common ground that 
they had made secret enquiries. The 
learned Subordinate Judge held that this 
amounted to misconduct and therefore 
entertained and decided the appeal from 
the Munsif’s deoision without reference to 
the arbitration. It may be that I should 
have come to a different oonolusion on the 
legal question, but it oannot be said'that 
the learned Judge aoted without jurisdiction 
or thAb he acted illegally or with material 
irregularity in deoiding a point of law 
whioh arose before him for deoision and 
whioh he had jurisdiction to decide. A 
similar view was taken in the oase of 
Ganga Sahai v. Beldeo Singh (1) whioh is 
praotioally on all fours with the present 
oase. 

I therefore aooepb the preliminary objec¬ 
tion and dismiss the application with oosts. 

Application dismissed. 

(1) (1933) All. 64 = 30 A.L.J. 117. 


1 924 Allahabad 761 (2). 


1924 Allahabad 761 ( 1 ). 

Daniels, j. 

Ham Lai Singh —Plaintiff-Applioanf; 

v. 

Behari Singh —Defendant Opposite Party 

. ° iv : 36 of 1924, deoided oi 

againsl the order of th 
Additional Subordinate Judge of Gorakhpui 

°y* e <*on that arbitrator 


Boys, j. 

Megi Mai and another —Plaintiffs-Appli- 
oants. 

v. 

Hiralal and another —Defendants-Res- 
pondents. 

Civ. Rev. No. 81 of 1924, deoided on 
2nd July, 1924, from an order of the Addi¬ 
tional Subordinate Judge of Saharanpur, 
dated 12th Maroh, 1924. 

Bengal N, W. P, and d Civil Courts del II of 
1896, 8. 9 —Appeal to 8ub-Judge—Oiv. Pro. Code, 
8. 94, 

Appeal lies from Hon: Muneit appointed under 
8. 9 oi Aot' H ol 1696 to Sab-Judge, though the 
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oase may havo been transferred to the Muneil from 
a Court of Bmall Causes. [P. 762, C. 1.] 

St. C. Thompson —for the Applicants. 

P. L. Banerji —for the Opposite Parties. 

Judgment:—The only ground urged 
in this revision is the 4th ground which 
was added by a subsequent application. 
It is suggested that beoause this oase was 
transferred from the Court of a Judge of 
Small Cause to the Court of a Honorary 
Munsif therefore the Honorary Munsif for 
the purpose of hearing the case became a 
Small Cause Court Judge and no appeal 
lay from hie decision to the Subordinate 
Judge. This is to assume that the transfer 
was under seotion 24 of the Code of Civil 
Procedure, and to ignore the effect of 
section 9 of Act II of 1896 under whioh 
the Honorary Munsif is appointed. He is 
deolared by that seotion to bo a Civil Court 
under the Bengal North-Western Provin¬ 
ces and Assam Civil Courts Act (Act XII 
of 1887) and under that Act an appeal lies 
from his deoision to the Subordinate 
Judge. It is only necessary to add that the 
oase was transferred to the Court of the 
Honorary Munsif under the provisions of 
seotion 8, clause 2 of Act II of 1896 and 
not under the provisions of seotion 24 of 
the Civil Procedure Code. The application 
is dismissed. 

Application dismissed. 

* 1924 Allahabad 762. 

Boys, j. 

Govind Ram —Applicant 

v. 

Naubat and others —Opposite Parties. 

Cr. Rev. No. 142 of 1924, deoided on 19tb 
May, 1924, from an order of the District 
Magistrate of Muttra, dated 25th January, 
1924. 

(a) Penal Code, 8. 44?—Plea o/ not having given 
up actual possession though legally ejected and 
though formal possession tvas gjven, is no defence. 

The bare defence "I have not given ap and I will 
not give up aotual possession thongh I havo been 
legally ejeoted ” ie tantamount to and should bo 
treated as a plea of guilty whon tho complaint ie 
one of trespass. [P. 762, C. 2.] 

(b) Crim. Pro. Code, 8. 522 -Vagueness of 
finding. 

Vagueness of finding as to trespass being com¬ 
mitted on the day mentioned by oomplainant 
vitiates application for possession. [P. 763, 0. 1.] 
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N. P. Asthana —for the Applicant. 

G. Agarwala —for the Opposite Parties. 

JudgmentThis is a case of three 
accused, a father and his son and a joint 
tenant of the father against whom the 
present applicant asks for an order under 
section 522 of the Code of Criminal Pro¬ 
cedure. It is an admitted fact that they 
were ejeoted from a oertain holding for 
failure to pay arrears of renb and that on 
the 16th of April 1923, formal possession 
wa3 given to the landlord. One of the 
landlord's karinda Shamlal filed a com¬ 
plaint under sections 352 and 447 of the 
Indian Penal Code, in which he alleged 
that when he had gone to plough the 
holding on the 8th of July, 1923, he was 
resisted and an assault was committed 
upon him by these three aooused. The 
main accused Naubat set up a defenoe 
which is frequently set up in these 
oases, but whioh I find it difficult to 
understand any Court listening to or 
allowing to be set up. Naubat’e defenoe 
was "though formal possession was given 
to the landlord. I, as a matter of faot, 
have never given ap aotual possession.” 
This is a state of affairs whioh, within my 
own experience, I havo known to lead, 
time after time, to riots and murders. 
To my mind the bare defence " I have not 
given up and I will nob give up aotual 
possession though I have been legally 
ejeoted " is tantamount to and should be 
treated as a plea of guilty whon the oom- 
plaint is one of trespass. It is on 
defenoe at all. I have asked Mr. Girdhari 
Lai Agarwala who appears for Naubat and 
he tells me that all that can be said for 
Naubat is that he has some plea that' 
proceedings in the Revenue Court were in 
one particular detail or another kept from 
bis knowledge. Be that as it may there 
is no denial that Naubat knew that he had 
been ejeoted by prooess of law. 

On the hearing of this oomplaint the 
Tahsildar after hearing the evidenoe oame 
to a finding of conviotion not under seotion 
352 but under section 447. I find it 
difficult to read into that finding a oonvio- 
tion of oriminal trespass on the particular 
day on whioh Shamlal is said to have 
been resisted. It simply amounts to a 
finding, that on some day or other a 
patwari saw Naubat eto. cultivating this 
holding from which he had been legally 
ejeoted. Does that amount to a trespass c 
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Ifc is perfectly true that it does. Bub ib 
does not appear to be a finding as to 
a criminal trespass committed on the 
occasion which was the subject-matter of 
Shamlal’s complaint. However on thiB 
Shamlal, the karinda, of the landlord 
applied for an order under section 522 
restoring his master or himself on behalf 
of his master to possession. The Tahsil- 
dar who was the trial Court and the 
District Magistrate in revision refused to 
give him that order. If the Tahsildar's 
order had been a definite finding that 
criminal trespass had been committed 
on that day, as Shamlal with certain 
exaggerations complained, then I should 
have been prepared to hold that Shamlal 
being in possession as alleged in his 
complaint was resisted with a show of 
force and 1 would readily have given him 
the order for which be asks. But in view 
of the vague nature of the finding of the 
trial Court I oannot even say that he has 
held that the orimiDal trespass was com¬ 
mitted on the day when Shamlal says it 
was committed. There is one matter 
whioh I think I should make dear for the 
benefit of complainant and that is that 
while it is admitted here that Naubat Bam 
has been ejected by prooess of law from 
that holding, even though it was only a 
formal possession that was given to the 
landlord, Naubat Barn’s maintenance or 
attempted maintenance of his physioal 
possession of the land is wholly illegal 
until such time, if any, that be may get 
himself restored by prooess of law. Tbe 
application is rejeoted. 

duplication rejected. 
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Boys, j. 

Gang a Sahai —Applicant 

v. 

The King-Emperor —Opposite Party. 


Or.Bev. No. 155 of 1924, deoided on 
14th May, 1924, against the order of the 
Sessions Judge 0 f Meerut, dated the 8th of 
March, 1924. 


I'"' ^ S ' <• 

OmiBsion to examine aoouaed at end of tr 

n0 ‘ a “ onn «ng to illegality - 
[P. 8 788?oSj" *°° U “ d waa PMJodioed the 

gainst minim 
offensu applies only where (he object is to 


jurisdiction where originality there »s none—Accused 
cant object to trial under 8. 182 where offence falls 
under. 8. 2U. 

The rale agaiDet minimising offences is only 
intended to cover cases where a Conrt seenres a 
jurisdiction thereby whioh it would otherwise not 
have and thereby prejndiocs the aoonsed. 

Whers the accused was tried and convicted under 
Penal Code, S. 182 he coaid not objeot that hie 
oase really fell under S. 311. [P. 764 , 0. 1.] 

K. N. Katju—ior the Applicant. 

The Assistant Government Advocate —for 
the Crown. 

Judgment:—In this oase three persons 
a father, a son and the son’s wife were 
convicted under seotion 182 of the Indian 
Penal Code of having given false informa¬ 
tion to tbe Distriot Magistrate in that they 
complained to him that the son's wife had 
been raped by a certain Sub-Inspector. 
They made between them two complaints, 
one on tbe 8th of September and the other 
on tbe 6th of Novembor, 1923 ; while the 
offence was alleged to have been com¬ 
mitted on as long before as July the 25th 
1923. The complaints were dismissed 
by the Distriot Magistrate under seotion 203 
of the Criminal Procedure Code. The three 
acou9ed were prosecuted to oonviotion 
under seotion 182, I.P.C. The father, the 
present applicant before me, Ganga Sahai,is 
sentenced to 4 months' rigorous imprison¬ 
ment and the son and his wife to fines of 
Bs. 25 eaob. Ganga Sahai went up in 
appeal to the Sessions Judge and has now 
oome up here in revision. On his behalf 
three points are taken. (1) That he had 
no guilty knowledge that tbe complaints 
were false. Tbe learned Judge has given 
reasons for bolding that he had guilty 
knowledge and his oonolusion being clearly 
a finding of faot, this Court would not, 
exoepb under very exceptional oiroumstanoes 
enter into it. Those exceptional oiroum- 
stanoes do not exist here. (2) The seoond 
objection is that the aooused was not 
examined at the end of the trial as he 
should have been in aooordanoe with the 
provisions of seotion 342 of the Or. P. 0. 
This was certainly an irregularity bub in 
theabseuoeof any deoision of this Court 
that suoh an irregularity necessarily 
amounts to an illegality vitiating the whole 
trial, I am oertainly not going to so hold, 
It was an irregularity and in some oases 
suoh au irregularity might very gravely 
prejudice the accused. Nothing has > 
been shown to me here to oause » 
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I me to believe nor do I believe that the 
I irregularity in this case was the oause of 
any prejudice whatever. There is Dot even a 
suggestion that the pleader for the accused 
did not argue the case,and defence witnesses 
were called showing that the accused was 
under no sort of misapprehension. I hold 
that there is no force in this objection. (3) 
The third ground is that the act of the 
accused in making the complaint whiob he 
did to the District Magistrate and in abet¬ 
ting the complaint made by his son and his 
son's wife was doing an act which if it 
could be prosecuted at all should have been 
proseouted as an offence under seotion 211, 
I.P.C. He was, in fact, proseouted under 
section 182 I.P.C. It is suggested that this 
is an illegality. If it is, I can only suggest 
that it is an illegality by which the acoused 
has very considerably benefited. If I were 
to accept this objection and set aside the 
ooDviction I should have to order his retrial 
under seotion 211, I.P.C. and he would if 
convicted get a more serious sentence. 
The objection has not been pressed. 
The prosecution which was sanctioned 
was a proseoution for giving false infor¬ 
mation and the accused was tried for 
giving false information. Under those 
ciroumstances tbe last thing he can possibly 
suggest is that he was prejudiced by not 
being tried under section 211, I P.C. and 
the rule against minimising offences is 
only intended to cover cases where a Court 
secures a jurisdiction thereby whioh it 
would otherwise not have and thereby 
prejudices the acoused. There is noforoe 
in this revision. It is dismissed- 

Application dismissed. 


1924 Allahabad 764. 

Boys, j. 

Manni and others —Applicants 

v. 

The King-Emperor —Opposite Party. 

Cr. Bev. No. 168 of 1924, deoided on 16th 
April, 1924, from an order of the Sessions 
Judge of Agra, dated tbe 27th February, 
1924. 

(a) Criminal trial—In cases involving question 
of intention,if the tacts are such as would cause a 
man of ordinary prudence and ability to inter a 
guilty intent the accused should rebut such in¬ 
ference. 

Gaso whiob invloves a question of intention really 
rests upon tbe faots whioh are found. If those 
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faots are eaoh that a person of ordinary prudence 
and ability would come to the conolueion that 
they point to a guilty intent on the part of the 
acoused it is for the aooused to rebut that guilty 
intention; and if he does not so rebut it, the guilty 
intent is as muoh found against him as his physical 
aots. (37 All. 395, Foil.) [P. 764, C. 2.] 

(b) Penal Code, 8. 456—Non-production of house 
owner . 

The mere non-produotion of tbe owner or person 
in aotuai possession of house does not vitiate con¬ 
viction under 8. 456 (12 A.L.J. 151 Diet.) [P. 764, 
0 . 2 .] 

Gopinath Kunzru —for the Applicants. 

The Assistant Government Advocate —for 
tbe Crown. 

Judgment :—This is an application in 
revision of a oonviotion and sentenoe of 
six months' rigorous imprisonment under 
seotion 456 of the Indian Penal Code. It 
is quite unnecessary to repeat the facts in 
detail. The acoused were found in the 
middle of the night in the house of another 
person. They set up the defence that they 
were bolting to eecape from a gambling raid 
in a neighbouring house. That has been 
disbelieved. As to the question of how far 
an intent to commit an offenoe or to 
intimidate, insult or annoy oan be inferred 
from the other facts, where there is no 
direot evidence, and from tbe silence or 
tbe false statement of the aocused, I need 
say nothing further than that I am entirely 
in agreement with the view expressed by 
Sir George Knox in King-Emperor v. 
Mulla (1), that “ Cases of this kind really 
rest upon the faots whioh are found. If 
those facts are suoh that a person of 
ordinary prudence and ability would come 
to the conclusion that they point to a 
guilty intent on the part of the aooused it 
is for the acoused to rebut that guilty 
intention and if he does not so rebut it 
the guilty inteut is as muoh found against 
him as his entry into or upon the pro¬ 
perty." 

The next point taken is that the aotuai 
owner or possessor of the house in this 
couueotiou was not produced, and relianoe 
was plaoed on the case of Kunji Lai v. 
King-Emperor (2). That case is olearly 
distinguishable in that the person who was 
in possession had no objeotion whatever to 
the alleged trespass. 


(1) (1916) 37 All. 396-13 A.L.J. 696-39 1.0. 67- 
16 Or. L. J. 436. 

(3) (1913) 13 A. L. J. 161-31 I. 0. 681-14 Cr. 
L. J. 633. 
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Lastly, I am asked to oonsider the 
question of sentence. It does not seem to 
have transpired very satisfactorily what the 
real ultimate object of the aooused was. 
It is for this reason that they have been 
ooavicted only under seotion 441. If the 
offence whioh was their ultimate objective 
was not a serious offenoe, a sentenoe of 6 
months appears to be excessive. On the 
other hand, if their intention was to commit 
a serious offenoe, it seems to me likely that 
the prosecution might have been able to 
prove that intention if something had not 
been conoealed by the proseoution wit¬ 
nesses. 

Under oiroumBtanoes. I think that a sen¬ 
tence of three month’s imprisonment will 
meet the case. To this extent I allow the 
application for revision. For the rest it is 
dismissed. Of the five accused in the oase 
only two aotually applied in revision, but 
I have been through the record and there 
is nothing to distinguish the oase of one 
from another. My order, therefore, will 
apply to the oase of all the five. 

Application party allowed. 


1824 Allahabad 766. 

Boys, j. 

Hira Lai —Applioant. 

v. 

The King-Emperor —Opposite Party. 

Gr. Bev. No. 181 of 1924, decided on 
21st May, 1924, against the order of the 
Additional Sessions Judge of Cawnpore, 
dated the 14th Maroh, 1924. 

Orim. Pro. Code, S. ili—Appeal to Sessions 
Judge-Crim. Pro. Code, 8. 5 62. 

Appeal lioa to the Sessions Judge from the 
order of a Magistrate under 8. 563. [P. 766, C. 2.] 

K. N, Katju —for the Applicant. 

Assistant Government Advocate —for the 
Crown. 

Judgment.—This is an application in 
revision against an order of the Sessions 
Judge refusing to hear the appeal of one 
Hira Lai against whom an order in a 
summary trial has been passed under 
seotion 562 of the Criminal Prooedure Code 
the refusal being based on seotion 414 of 
the Criminal Prooedure Code whioh he held 
barred the right of appeal. 
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Seotion 408 gives an appeal from the 
order of a Magistrate of the first class to 
the Sessions Judge. Seotion 410 gives an 
appeal from the Sessions Judge to the High 
Court. If these two sections are uncon¬ 
trolled there oan be no question that an 
appeal lies under them from orders under 
seotion 562 by a Magistrate or by the 
Sessions Judge respectively. 

The case for the Crown here is that as 
there was a summary trial an appeal is 
barred by seotion 414 ; the argument being 
that as there is no sentence at all it must 
be held to be a sentence less than tbe 
maximum whioh is referred to in sec¬ 
tion 414. 

To support the exclusion of a right of 
appeal, it will have to be argued that " no 
sentence” is "a sentenoe of less than a cer¬ 
tain maximum". I find it impossible to hold 
that this is a permissible meaning to give 
to the language used. It is only necessary 
to read section 414 to realise instantly on 
ooming to the words “ passes a sentence" 
that here there was no " sentenoe". It has 
not been suggested here that an order 
under section 562 amounts to a sentenoe. 
It clearly does not do so and in this oonneo* 
tion reference may bo made to the words 
in seotion 380 " pass suoh sentenoe or make 
Buoh order". This to my mind is really 
sufficient to conolude the question. The 
learned Sessions Judge says “ Seotion 414 
provides that notwithstanding anything 
hereinbefore contained there shall be no 
appeal by a oonvioted person in any oase 
tried summarily, in whioh a Magistrate 
empowered to aat under seotion 260, passes 
a sentenoe of fine not exceeding 200 rupees 
only". This is perfectly oorreot statement 
of what seotion 414 provides, namely that 
there shall be no appeal in certain oases. 
It does not say anything at all about 
whether there shall or shall not be an 
appeal in other oases but the learned Judge 
continues ' By this seotion an appeal is 
allowed only in oases in whioh tbe Magis¬ 
trate empowered to aot under seotion 260 
Criminal Procedure Code, imposes a 
fine exceeding 200 rupees or passes a 
sentenoe of imprisonment". It is on this 
latter paraphrase of the seotion that he 
has misdireoted himself. Tbe seotion says 
in what oases there shall be no appeal. It 
does not say in what oases there shall be 
an appeal and it is by paraphrasing it in 
this way that he suggests the inference that 
there shall be no appeal in other oases and> 
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in this way has led himself to the conclu¬ 
sion that the section says what it does not 
say that there shall be no appeal where 
there is no sentence at all. 

There are one or two further points that 
I may mention. It is asked why should 
the legislature have taken away any right 
of appeal when there is a definite sentence 
certainly a fine and possibly a sentence of 
imprisonment and yet have alloved a right 
of appeal when no sentence was passed. 
An explanation readily suggests itself. It 
is quite conceivable that many persons 
would regard an order of release under 
seotion 562 of the Code of Criminal Pro¬ 
cedure coupled with having to enter into a 
bond to keep the peace and to be of 
good behaviour for any period up to 
three years as something very much more 
serious than a substactive sentence 
of fine of, perhaps, Rs. 10 or even 
Rs. 200. In this connection one may 
notice that an appeal always has been 
given to the District Magistrate against an 
order of a Magistrate demanding security 
for good behaviour and now the right to 
appeal against an order for security for 
good behaviour and also an order for 
security for keeping the peace has been still 
further extended. There is therefore 
nothing whatever unnatural or unreasonable 
in giving a right of appeal to a person who 
under section 562 has to file a bond both 
for good behaviour and for keeping the 
peace. Again there can be no particular 
significance in the faot that this was a 
summary trial. If there is anything in this 
argument for the exclusion of the right of 
appeal that exclusion will be effected just 
as surely by seotion 413 whether the trial 
was summary or not, as by anything in 
section 414 and we may therefore take it 
that anything which is authority for the 
proposition that section 414 excludes a 
right of appeal is equally authority in 
reference to seotion 413. 

Again, if the argument for the Crown be 
acoepted that a right of appeal is excluded 
by seotions 413 and 414 then the whole 
right of appeal given by sections 408 and 
410 under ordinary oircumstaoces goes clean 
out of the Statute Book. Tf that be so then 
what is the meaning of th« words insect- 
ion 562, clause (3) “ the High Court may, on 
appeal when there is a right of appeal to 
such Court ”. To suggest that there never 
is a right of appeal is to make nonsense of 
that clause. Section 562, clause f3) only 


happens to make mention of a right of 
appeal because it is considered desirable 
to give the High Court a power of what 
practically amounts to an enhancement 
when hearing the appeal. But in what¬ 
ever connection the mention may be made 
of a right of appeal it is a certain indication 
that such a right must exist. If then there 
is a right of appeal to the High Court from 
an order under section 562 made by a 
Sessions Court, there is no logio in suggest¬ 
ing that there is not a similar right of 
appeal to the Sessions Court from an order 
of a Magistrate. 

The order of the Court is that the order 
of tbe Sessions Judge, dated the litb of 
March, 1924, dismissing tbe appeal is set 
aside and he is directed to readmit it and 
hear it in accordance with law. 

Order set aside. 
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Boys, j. 

Ck cda Singh —Appellant. 

v. 

The King-Emperor. 

Cr. Appeal No. 198 of 1924, decided on 
6th June, 1924, from an order of the Addi¬ 
tional Sessions Judge of Meerut, dated 1st 
March, 1924. 

(a) Crim. Pro. Code, S. 237—Alteration 0/ 
charge. 

Where the accused wa9 specifically charged that 
he “ caused such bodily injury to R as resulted 
in the man's death and thereby committed an 
oflenee punishable under 8. 325, I.’P.G.” 

Held, that in appeal the charge oould not be 
altered to aoother one tor which the evidence is 
ample. [P. TG7, C. 2.] 

(b) Criminal trial — Remanding after arquiltal. 

It would be undesirable to remit a esse lor retrial 

on an amended ebargo after acquitting the accused 
on the original charge owiog to iho C'urt holding 
the prosecution evidence to be M-: because it 
would mean the re-entertaining of the evidenoe of 
the same witnesses by the lower r ’iurt. [P. 767, 
C. 3.] 

N. C. Vaish —for the Appellant. 

The Government Pleader — for the Crown. 

Judgment:—In this case two men 
Randhira and Sital have been already in a 
prior case convicted and senteooed to three 
years' rigorous imprisonment each under 
seotion 325 of the IndiaD Penal Code. The 
present appellant Chidda Singh was abs¬ 
conding. Six witnesses now in the Sessions 
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<Jourt state that the present appellant was 
one of the three men, the other two being 
Randhira and Sital who struck Ram Sarup 
nnder a mango tree to which he had 
retreated at the instance of his son from 
the threshing floor where the fight began. 
Five of these six witnesses never named 
Chidda Singh a9 striking Ram Sarup under 
the mango tree in their statements which 
were recorded under section 164 of the 
Criminal Procedure Code nor in their 
statements at the first trial of the other 
two accused. Begraj mentions him at the 
first trial but did not mention him in bis 
statement under section 164, Criminal 
Procedure Code. The learned Sessions 
Judge has not relied on these five witnes¬ 
ses but has considered himself justified in 
relying on Begraj supported by the 
fact that the Chidda Singh absconded and 
as he says that Chidda Singh was named 
in the first report. Tbefaot of his abscond¬ 
ing oan be of very little value. As to the 
first report it is a purely general statement 
that suoh and such people beat such and 
6 Uoh people and it is made by one Sagar 
Mai who saw nothing himself and wa9 
merely giving a general description of what 
he had heard from others and even that 
general description does not attribute to 
Chidda Singh the particular beating of 
Ram Surup, still less the particular beating 
whioh took place under the mango tree at 
whiob plaoe it is certain the grievous hurt 
must have been oaused whioh is the subject 
of the oharge. Under these circumstances 
after hearing both sides at length I am 
quite oertain that I find myself unable to 
uphold the oonviotion of Obidda Singh on 
the belief that be himself struok Ram 
Sarup the blow (there was only one blow 
on the head) whioh eventnally proved 
fatal under the mango tree. It then 
beoomes necessary to oonsider the obarge. 
Obidda Singh the appellant was speoifioally 
oharged that he “ oaused suoh bodily 
injury to Ram Sarup whioh resulted iu the 
man’s death and thereby committed an 
offence punishable under seotion 335, 
I.P.O.” Finding that I cannot uphold the 
oonviotion on the ground that Chidda 
Singh himself oaused the injury the ques¬ 
tion is whether at this stage I oan alter 
the oharge. 

It is urged on behalf of the Grown that 
there was a common intention on the part 
of the several aooused to beat the several 
members of the other party and that there¬ 


fore a oonviotion could properly be arrived 
at with the aid of seotion 34 of the Indian 
Penal Code. This course appears to in¬ 
volve the following difficulties:— 

Firstly, I cannot alter a charge except 
under the authority given by some section 
of the Criminal Procedure Code. The 
sections whioh would have to be consider¬ 
ed are Ss. 236, 237 and 238. It is not 
urged and cannot be urged that sec¬ 
tions 236 and 238 are applicable to 
a case of this description and as regards 
seotion 237 the provision in that is prefac¬ 
ed by the words " in the case mentioned 
in section 236.” It is clear to me, there¬ 
fore, that there is no seotion which will 
justify me in altering the oharge and pro¬ 
ceeding now to a conviction on that oharge. 

It would really mean convicting the aooused 
by bringing in two new faots which he was 
never asked in any way at all to meet in 
the lower Court. Those two new faots 
being 

(1) not that he himself bub somebody 
else of his companions struck the acoused ; 

(2) that blow was struok in pursuance 
of a common intention. 

I might be inolined to hold that the 
evidence on the record certainly indicates 
that those two points might be held to be 
established ; but that would not justify me 
in altering the oharge and proceeding hare 
to a conviction without giving the aooused 
a definite opportunity of meeting them. 
The last question then is, ought I to set 
aside the oonviction and send the oaseback 
for a retrial on an amended oharge of sec¬ 
tion 325, I.P.O. in reference to the blow 
infiioted by Sital and Randhira read with 
seotion 34. It appears to me that I ought 1 
not to do this. In the first plaoe the ao- I 
oused has stood his trial once. That is, 
however, not a conclusive reason for not 
sending the oase back. The conolusive 
reason is that I am acquitting him here on 
the charge of seotion 325, I.P.O. based on 
the allegation that he infiioted the blow 
himself and am aoquitting him on that 
oharge not on any technical ground but 
beoause I hold that the witnesses now 
attributing to him a personal parb have 
clearly deliberately interpolated his name. 
To send the oase baok would mean invi¬ 
ting the Court below to beliove on the 
amended oharge the very witnesses whom 
I have held here to have in effeot commit¬ 
ted deliberate perjury. This would be 
very undesirable. 
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For the above reasons I allow the 
appeal of Chidda Singh, set aside his con- 
viotion and sentence and direct that he be 
forthwith released. 

Appeal allowed. 

* 1924 Allahabad 788. 

Bors, j. 

Tulshi Das —Applicant. 

v. 

King-Emperor —Opposite Party. 

Crim. Rev. No. 210 of 1924, deoided on 
19th May, 1924, from an order of the 
Additional Sessions Judge of Agra at 
Muttra, dated 9th April, 1924. 

Public Gambling Act (III o1 1867), amended by 
U.P. Act lot 1917) S. 13-Public place includes 
place where public are invited to gamble though 
owned by private individual. 

The words “in a publio plaoe” in 8, 13 as 
amended are oapable equally o( linoluding in their 
ordinary reasonable and proper meaning “a plaoe 
the title to whioh is vested in the publio” "and 
a plaoe to whioh however owned the publio is 
allowed in efieot unrestrioted access. " It is not 
the question o( title to the plaoe nor the nature of 
its metes and bounds whioh are the deoisive 
faotors but the use to whioh the place is put. (1922 
All. 642, Bel, on.) [P. 769, 0. 1 and 2,] 

C. Boss Alston —for the Applicant. 

The Assistant Government Advocate — 
for the Crown. 

Judgment:—This criminal revision 
No. 210, and the other oriminal revisions 
Nos. 205, 206, 209 and 211, deal with two 
incidents of Satta gambling. The oases 
Nos. 206, 209, 210 and 211 are the cases 
of Tulshi Das, Laohmi Narain, Budha, 
Thakar Das and Nahal Chand. The case 
No. 205 is that of Gbisa, persbadi Manohar 
and Kallu. 

To deal now with the case No. 210, this 
man, Tulshi Das, was charged with a 
number of others with gambling in the 
satta form, i.e., with betting or taking bets 
on opium price figures in a public plaoe—an 
offenoe under section 13 of the Gambling 
Act III of 1867, as amended by the U. P. 
Aot I of 1917. The section, as amended, 
reads :—“ any person found gaming in any 
publio street, place or thoroughfare” and by 
the same Aots “ gaming ” includes “ wager¬ 
ing”. The nine men, whoso cases are before 
mo were in their respective two groups char¬ 
ged in effect with being book makers, i.e., 
with keeping premises for the purposes of 
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betting and themselves taking bets therein. 
They have been sentenced to a month's im¬ 
prisonment each. A number of those who 
went there merely for the purpose of 
making bets were sentenced to various 
fines. These others have not applied to 
this Court in revision. 

The principal acoused avowedly [vide 
the terms of their lease) took a lease of 
the premises concerned for the express 
purpose of oarrying on the business whioh 
forms the subjeot of the oharge. The 

place.’’ in question oonsists of an enclo¬ 
sure within a larger enclosure, and the 
public street runs along one side of the 
larger enclosure, and the "plaoe” if used in 
the ordinary way as a plaoe of residence, 
would undoubtedly be a " private ” place. 

I mention these facts, beoause reliance has 
been plaoed on them by the defence, but in 
the view that I take the construction of 
the plaoe is wholly immaterial. The only 
question here is " Did the aooused by their 
aotion convert this " plaoe into ' a publio 
place ’ within the meaning of the Gambling 
Aot?" 

The term " publio plaoe " or a cognate 
expression is used in many Acts of the 
Legislature, but I am not aware of any 
statutory definition, whioh oan have bear¬ 
ing on the present oase. It may well have 
different meanings for the pmpose of differ¬ 
ent Aots. Where it is not specifically 
defined, its value must be reasonably 
determined by the context and the oiroum- 
stances in which it has been used. It is 
not defined in the Gambling Aot. I have, 
therefore, to fall baok on the consideration 
of what is the reasonable and proper soope 
to be given to the term for the purpose of 
Act III of 1867. 

Two considerations present themselves. 
Is the aot, which is forbidden, so forbidden 
beoause it violates a publio title or be¬ 
cause it violates moral standards publioly? 

Now it is clear that the Legislature in 
suoh Aots as forbid encroachment on publio 
property has in view the protection of 
publio title. It is equally clear that in 
enacting the Gambling Act the Legislature 
had in view the prevention of publio injury 
to moral standards and oannot be conceived 
of as having been even remotely concerned 
with the protection of publio title to any 
particular property. 

In what ways then oan the standard of 
morality be publioly injured by gaming? 

It it possible to gamble: 
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(a) in a private house, entry to which is 
not permitted to any but friends, a select 
few coming by special invitation or special 
permission, and where the gaming can be 
neither seen nor heard by the public. This 
whether gaming be or be not morally 
desirable, can clearly constitute in no sense 
a publio injury to moral standards. 

\b) under similar conditions but where 
the gamiDg can be seen by the publio with¬ 
out the public infringing the private rights 
of the owner of tbe place. Here there is a 
publio injury to moral standards. Whether 
the ciroum9tances of the gaming in a house, 
which is private in the very sense of the 
term, being visible to the public or members 
thereof will suffice to ooostitute it, gaming 
" in a publio place ” is a point whioh I have 
not got to decide in this case. I content 
myself with noting that in view of theoase 
Thallman (1), anybody who so acts will 
at least run a risk of meeting with an 
adverse decision. 

(c) in a plaoe the title to whioh is 
vested in tbe publio. Here there can be no 
suggestion that an offpnoe is not committed. 

id) in a place the title to whioh is vested 
in a private individual but into whioh that 
individual, either avowedly or by implica¬ 
tion, invites the publio to oome whether to 
gamble or ae spectators. Here again is 
that publio injury to moral standards in an 
equally virulent form, as in tbe oase (c) 
above, where the gambling is on land of 
whioh the title is vested in tbe publio. The 
Legislature has used words " in a publio 
plaoe" capable equally of including in tbeir 
ordinary reasonable and proper meaning 
a place the title to whioh is vested in the 
publio " and " a place to whioh, however 
owned, the publio is allowed in effeot 
nnrestrioted aooess.” The publio injury 
to moral standards to be prevented is equ¬ 
ally grave in the two oases, is equally 
)bvioGs in the two oases, and tbe language 
used reasonably oovers the two oases. It 
would be unreasonable to hold that both 
oases are nob covered. 

In the ease before me it ia not disputed 
that the apouaed invited to enter all and 
sundry who might wish to bet, but the oase 
would in my opinion have been no different 
if. “ he tortpum had been to a class of 
the publio or if there had been a merely 
colourable restriction on the right of entry. 
My attention has been invited to a 


number of rulings and statutes English and 
Indian. But bolding, as I have, that tbe 
matter must be decided on the language 
and pnrpose of Aot III of 1867 and on that 
alone, I do not think it necessary further 
to refer to them, beyond saying that the 
view I have taken in effeot aocords with 
that of Mr. Justice Stuart is Sukhnandun 
Singh v. Emperor (2) in which he relied 
on Wellard i3). The latter case has, 

I find, been followed also in Hart v. Jadu- 
nandan (4), Crown v . Govindarajulu (5). 
and Public Prosecutor v. Sakharam (6). 

I amjof opinion that it i3 not tbe question 
of title to tbe place nor the nature of its 
metes and bounds, which are tbe decisive 
factors, but the use to which the place is 
put. 

I hold that the acoused were gaming in 
a publio place. 

There remains only the question 
of sentence. Tbe acoused plead that they 
did Dot know that they were breaking the 
law. I have held that they were breaking 
tbe law, and it appears to me that it had 
really been quite dear ever since the 
ruling of Mr. Justice Stuart in Sukhnan- 
dan Singh v. Emperor (2), decided on 
Deoember 16, 1921, whioh though it 
referred to gambling of a different type 
speoifioally dealt with the phrase " in a 
publio plaoe." Apart from what may have 
been the law, it is olear that tbe aooused 
at least knew that they were doing some¬ 
thing, whioh the law had intended to forbid; 
and, being badly advised that there was 
a loop-hole, deliberately tried to take 
advantage of it. It is olear that they have 
done a very great deal of mischief ; and, if 
the oase rested there, I would maintain 
the sentence as it stands ; but it also seems 
that some, at least, of that misohief would 
have been prevented if the police bad 
taken aotion sooner. While, therefore, I 
think that a fine of Bs. 50 is adequate in 
tbe oa6e of the men who merely took 
advantage of the facilities provided by 
these aooused and went to bet, I think it 
would be wholly inadequate in the oase 
of the men who, for their own profit, 

(2) 1923 All. 643=344 All. 268-20 A.L.J. 80- 

23 Or. L J. 467. 

(3) 14 Q. B. D. 63. 

(4) (1903) 31 Oal. 642-8 O.W.N. 458. 

(6) (1916) 89 Mad. 8S6«(1916) M.W.N. 841- 

30 I.C. 752-2 L.W. 937-16 Or. L.J. 704. 
(6) (1916) 40 Mad. 666-81 M.L.J. 286-11916) 

M W.N. 196-86 I O. 839-18 Cr. L.J. 7- 

4 L.W. 508. 


(1) (1868) 89 L J.M.O. 68. 
1994 A/97 * 98 
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deliberately provided those facilities. I 
reduce the sentence in the case of eaoh of 
these nine teen to a period of two weeks' 
simple imprisonment. Some : if not all, of 
the applicants have already served several 
days. They will surrender to their hail and 
serve the remainder. 

Sentence reduced . 
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Boys, j. 

King-Emperor —Appellant. 

v. 

Baldeo Prasad and another —Opposite 
Party. 

Cr. Ref. No. 213 of 1924, decided on 
28th May, 1924, made by the District Judge 
of Cawnpore. 

( a) Crim . Pro. Code , S. 19 5 — Dilay, 

Delay ma* uader certain circumstances be 
almost a sufficient ground in itself but in other 
cases it may not be a ground at all for setting 
aside order for pnsecution. [P. 770. C. 3.] 

(b) Criminal trial—Successor in Court is same 
Court as his tredecessor . 

A succ6e8or in a Court is the same Court as hie 
predecessor in that Court. It therefore neoesearily 
follows that the predecessor who ba9 departed to 
another Court can no longer be held to be a 
presiding officer of the first Court. fP. 773, C. l.J 

(o) Crim. Pro. Code , S. 470—Jurisdiction. 

The offence must be one which appears to have 
been committed in or in relation to a proceeding 
in the Court wbioh passes the order under 8. 476. 

(d) Orim Pro. Code. S. 435—District Magistrate 
wiusf not refer directly. 

The High Court will not ordinarily accept a 
reference direot frem the District Magistrate. 
[P. 772, C. 1.1 

R. Malcomson (Assistant Government 
Advocate) —for the Grown. 

J. M. Banerji —for the Opposite Parties. 

Judgment:— In this case one Haidar 
Husain, an agent of two persons, Baldeo 
Prasad and Lachman Prasad, lodged a 
complaint under section 409 of the Indian 
Penal Code against one Nand Kishore, on 
the 10th of April, 1923. That case wa9 
enquired into and dismissed under section 
203 of the Criminal Procedure Code on the 
20th of April 1923. The subsequent procee¬ 
dings deal with the question of whether 
Haidar Husain and Baldeo Prasad and 
Lachman Prasad should or should not be 
prosecuted under section 211 of the Indian 
Penal Code for having lodged or abetted 
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the lodging of a fafse complaint against 

Nand Kishore. In view of these subsequent 

proceedings and the delay that had occurred 
in taking action against Baldeo Prasad and 
Lachman it is important to note that no 
new facts are alleged to have come to light 
since the 20th of April, 1923, when the 
case against Nand Kishore was dismissed. 
This is important because there ba9 been a 
tendency to lay down a hard and fast role 
that delay i9 a ground for setting aside an 
order for prosecution. It may under 
certain circumstances be almost a suffici¬ 
ent ground in itself but in other cases it 
may be no ground at all. It is possible 
to imagine a case in which the commission 
of an alleged offence may not have 
actually come to light for many months 
or even years after it had been committed. 
In the present case it is clear that all the 
facts which justified, if they do justify, the 
prosecution of these men were known on 
or before the 20th of April, 1923, when the 
case was dismissed. 

The next step wa9 an application on the 
23rd of April, 1923, by Nand Kishore to 
Mr. Christie, then City Magistrate, who 
bad tried the original case, for sanction to 
prosecute Haider Husain under section 211 
of the Indian Penal Code. No attempt 
was then made to obtain sanction to prose¬ 
cute Haidar Husain’s employers Baldeo 
Prasad and Lachman Prasad. The aano- 
tion was granted on the 6th of Jaly, 1923. 
Eventually owing to the passing of Aot 
XVIII of 1923 which came into force on 
the 1st of September, 1923, it was thought 
necessary and steps were taken to alter the 
sanction granted by Mr. Christie to a 
complaint under section 476 of the Crimi¬ 
nal Procedure Code. Tbi9 apparently, so 
far as I am informed, brought the matter 
to the notice of the Prosecuting Inspector 
who then applied on the 30th of October 
to Babu Prem Chand Seth who bad suc¬ 
ceeded. Mr. Christie as City Magistrate, for 
an order under section 476 of the Criminal 
Procedure Code against Baldeo Prasad and 
Lachman Pra6ad, the employers of Hiidar 
Husain. It will be noticed than that no 
steps whatever were taken against Baldeo 
Prasad and Lachman Prasad from the 20th 
of April when the original ca9e was dismis¬ 
sed to the 30tb of October 1923. The 
learned Distriot Magistrate in referring the 
case speaks of “the obstructive tactics o 
the accused.” It is true that Haidar 
Hussain wa 3 taking the matter of his own 
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prosecution from Court to Court. It is 
probably true that that involved the record 
going from the Court of the City Magistrate 
to the Se98ion9 Court and t^ the High 
Court, but I cannot see even ii that is so, 
that it accounts in any way whatever for 
Hand Ki9hore not having applied to urose- 
oute Baldao Prasad and Laohman Prasad 
at tbe same time that he applied against 
Haidar Husain when all tbe materials that 
he was ever going to get were already in 
his possession and in that of the Court. 
Nor do I think that the Proseouting Inspec¬ 
tor was justified in making an application 
against Baldeo Prasad and Lachman Pra¬ 
sad so many months afterwards. It is quite 
likely, and I am osrtainlv ready to accept, 
that he wa9 in no way to blame for an 
application in regard to those two men not 
having been made before. But I do think 
that after a lapse of nearly six months be 
should have declined to take any action 
It is not neoessary for me to determine 
whether this delay would or would not be 
sufficient in itself for setting aside the order 
for prosecution as there are other points 
whioh will have to be dealt with and one 
of which will appear by itself sufficiently 
strong to make it inevitable that the 
reference of the Distriot Magistrate bs 
returned and the order of the Assistant 
Sessions Judge quashing the complaint 
under section 476 of the Criminal Proce¬ 
dure Code against Baldeo Prasad and 
Lachman Prasad bs maintained. 

To make the next point clear it is neces¬ 
sary to add one or two further faot9. On 
the 30bh of Ootober, 1923, as I have already 
stated, the Proseouting iDspeotor applied 
to prosecute Baldeo Prasad and Laohmau 
Prasad in the Court of Babu Prem Chand 
Seth who had now beoome City Magistrate. 
On the 21st of January, 1924, the 
Proseouting Inspector applied again to 
Mr. Christie, now no longer in oharge of the 

City for an order under seotion 476 of the 

Criminal Procedure Code against Baldeo 
Prasad .and Laohtnao Prasad. It is not 
very clear how he came to make a second 
application whether it was of his own initia- 
Hve beoauHe he thought it better to apply 
to the Magistrate who had already granted 
a . 8 ‘? . order gainst Haidar Husain or 

W - 0 j r >.' b ^ as due to soi ne objection 
raised by Baldeo Prasad and Laohman 
Prasad in the Ocurt of Babu Prem Chand 
&eth. Both suggestions are made but it 
is not very material to determine 


exactly what motives led to the filing 
of tbe second application. It was, in 
fact, filed and Mr. Christie on the 8th of 
February, 1924. passed an order under 
seotion 476 of the Criminal Procedure Code 
against Baldeo Prasad and Lichmao Pra¬ 
sad. That order was appealed to the 
learned Assistant Sessious Judge, Mr. Ram 
Chander Saksena, who set it aside - on the 
14th of March, 1924. He has referred to 
the delay that took place but the real point 
on which he based his order setting it aside 
is that Mr. Christie had no jurisdiction to 
pass the order under section 476 of the Cri¬ 
minal Procedure Code when he had ceased 
to be acting in the capaoity of City Magis¬ 
trate in which oapacity he had decided the 
original case. The learned Assistant Sessions 
Judge refers to the casss in 1 Allahabad 
Law Journal, pages 315 and 318. He 
remarks that authority to the oontrary has 
been shown to him but he does not say 
what authority. The learned Distriot 
Magistrate in referring the oase says "my 
object in making this application is to 
obtain a dear ruling of the Hon’ble 
Court with reference to proceedings under 
seotion 476. Criminal Procedure Code, in 
the oase of a Magistrate who has been 
transferred to another Court before 9uoh 
proceedings are taken. The learned Dis¬ 
triot Magistrate remarks " there appears to 
be a support for both the views expressing 
(sio) in the rulings of the Hon'ble High 
Court”. He does not tell this Court 
wherein he finds the oonfiiot. It appears 
to me beyond the shadow of a doubt that 
Mr. Christie had no jurisdiction whatever. 
It has been dearly pointed out in the 
oa9e of Muhammad Ibrahim v. King- 
Emperor (1) and In the matter of the 
petition of Nawal Singh (2) that a suooes- 
sor in a Court is the same Court as his 
predecessor in that Court. The corollary 
to this is perfeotly dear that the predeces¬ 
sor who has departed to another Court oan 
no longer be held to be a presiding offioer of 
the first Court. There have been some 
doubts expressed by other High Courts, but 
they have since mostly, if not all come to 
this view. In any oase the view of this 
Court has long sinoe beeu dear. Mr. 
J. M. Banerji for the aooused also rightly 
relies on the fact that the wording of 

(1) (1915) 11 A.L.J. 1001 = 17 I.O. 145 = 16 Or. 

L.J. 97. 

(3) (1918) 31 All. 393-14 I.O. 766 = 9 A L.J. 481 

= 13 Ct, L J. 302. 
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section 476 of the Criminal Procedure Code 
is now different to that under the old Code, 
making the matter still more dear. Qe 
points out that now the offence must be 
one which appears to have been committed 
in or in relation to a proceeding in that 
court. In the present case that cannot 
by any stretch of imagination mean 
anything but the Court of the City 
Magistrate and that it is only that Court 
that can pass the order under section 476 
of the Criminal Procedure Code 

The last point that I have to notice is that 
the District Magistrate himself referred this 
case to the High Court through the 
the Sessions Judge instead of through 
the Legal Remembrancer. Had I noticed 
this, when the reference was first put up, 
it would undoubtedly have been my duty 
to refuse to accept the reference and to 
return it to bo produced before this Court 
through the proper channel. As to what 
that proper channel is, a reference to the 
cases of Ram Bakhsh v. Durian (3), King- 
Emperor v.Jamna J3ai(4)and King-Emperor 
v. Ganga (5) will make clear. So far as 
this Court is concerned it is for the Dis¬ 
trict Magistrate to act either through the 
Government Advocate or through the 
Legal Remembrancer as be may be ad¬ 
vised to be the proper course. I under¬ 
stand from the Assistant Government 
Advooate that he should act through the 
Legal Remembrancer but that is not for 
me to determine. It is sufficient for me 
to say that this Court will not ordi¬ 
narily accept a reference direct. When 
the matter was brought to my attention I 
thought as the case was now beforo the 
Court it was best to deal with it. The 
objeot of the rule, I have stated, is suffici¬ 
ently dear, for it only carries out the prin¬ 
ciple underlying section 435, clause (4) 
namely that there should be no judicial 
action by an inferior Court by way of 
oritioism of its superior Court. 

For the reasons I have already given the 
order of the Assistant Sessions Judge is 
maintained and the reference returned. 

Reference answered. 


(9) 11887) 9 All. 392 = 0887) A.W.N. 65. 

(4) (19051 28 All. 91 = 2 A.L.J. 689 = (1905) A.W.N. 
198 = 2 Cr- L.J. 615. 

(£) (19141 86 All. 378 = 12 A.L.J. 519=15 G.L J. 
407 = 23 1.0.1007. 


** 1924 Allahabad 772. 

Walsh, a.c.j. and Ryves, j. 

H. Hunter —Petitioner. 

v. 

Damodhar Das and others— Opposite 
Parties. 

Mis. Case No. 225 of 1924, decided on 
12th May, 1924. 

(a) Companies Act, 8. 156 [4)—Shart-holden 
holding fully paid up shares at the time of ligui- 
dation are not contributories. 

No contribution is required from any number 
exceeding (be (see value ol bis holding ; in other 
words, the bolder ol shares whose ebare9 are fully 
paid at the time ol the commencement ol the 
liquidation, is not a contribulory and therelore 
any aot committed by suob shareholders as share¬ 
holders, is wholly void and inoperative. [P. 774, 
C. 2.] 

(b) T. P. Act, S. 54—Deed acted upon but not 
registered is binding on parlies acting up to it— 
Part Performance—Registration Act, S. 49, 

Transactions which do not purport to comply 
with statutory-requirements, e.g., the formality of 
Registration law, although in every other way the 
object to be aohieved by the transfer or exchange 
has been executed oan be reoognized in law or 
rather at equity, so as to bind the parties by 
their conduot so irrevocably as to make it impoesi- 
ble lor them to reopen the transactions or retrace 
their steps. (42 C. 801 P.C. and 40 A. 187, Foil.) 
[P. 775. C. 1.] 

O'Connor and Ram Nama Prasad—lor 
the Applio&Dt. 

Surendro Nath Sen —for the Opposite- 
Parties. 


Walsh, A.C.J.—This is an application, 
dstad the 22nd April 1924, by Mr. Hunter, 
the liquidator of the Bank of Upper 
India, Ld., to restrain certain respondents 
named Damodar Das and P.N.S. Aiyar 
from acting as liquidators of tbe Bank of 
Upper India, Ld., and to restrain the two 
said persons and four others, namely, 
Piare Lai, F. W. Roberts, N. N. Das and 
Khan Bahadur Wabid-ud-din Sabeb from 
pretending to be a committee of share¬ 
holders or contributories. 

Tbe matter came before a member of 
this Bench on the 22nd of April. Being 


ibviously a matter of urgency and impor- 
;anco an interim injunction was then gran- 
;ed, and notice wa9 given to the respon¬ 
dents to appear on the 9th of May tc 
jViatu perns* whv fchfl injunction should no 


be continued. Appear they did in person, 
with one exception, by showing themselves 
in Court, but they remained concealed 
behind their oounsel Dr. Sen, who showed 
cause by advancing certain legal argnmen s. 


1924 Allahabad 


HUNTER V. DAMODHAR DAS (Walsh, A.C.J.) 


The matter, although urgent and important 
is a simple one. The only thing that causes 
me any surprise or cause for observation is 
that persons of this kind, professing them¬ 
selves to be men of business and holding 
shares in other companio3, and some actu¬ 
ally having been directors of such com¬ 
panies, sbould be so lost to all sense of 
decenoy and business aoumen as to launch 


an attaok of this kind after seven years 
upon a liquidator, by the issue of circulars 
and the holding of meetings, all of which 
purported to be done according to law, 
without a shadow of grievance as far as one 
oan see, or without a shadow of a title in law 
or equity behind them and should be con¬ 
tent to do so in cold blood, and then to 
come up to the High Court and make 
piteous appeals through oouosel, (1) for an 
adjournment, and (2) for the decision of 
fanoy points of law. As to what the real 
object of these mysterious proceedings may 
be and what they hoped to gain, the Court 
is left entirely in the dark. One oan only 
say that their oonduot is that of individuals 
apparently aotuated by a vindictive desire 
to prooeed against some oonoern or com¬ 
pany whioh they wish to injure. There is 
some suggestion, whioh we have not gone 
into, that they have already taken active 
measures to injure, or defeat, or delay 
steps that the liquidator is taking in accor¬ 
dance with law against some defaulters. 
Amongst the matters dealt with in the 
preliminary order, was the question of 
these gentlemeu’s pecuniary responsibility 
for their conduct to the liquidator if their 
oonduot proved wrongful, and if any real 
loss had been suffered. It has been agreed 
by Mr. O'Cooor on behalf of the liquidator, 
Dr. Sen on behalf of Mr. Damodar Das 
and Mr- Piare Lai, and Saiyid Muhammad 
Husain on behalf of Dr. N. N. Das, 
K. B. Wahid-ud-din and Mr. Roberts, that 
the matter of their pecuniary responsibility 
shouJd stand over for the present to be 
dealt with, either on a original motion 
“ 6l or L b y a suit at law by 
M L Ha “ t ® r aa h ® be advised. 
fAt ? .. “Story_ Whioh gives rise to the con- 
tes , if it can be designated by that name, 
which certainly has occupied a totally 

5“ oaDt ° f the Mme 

this Court, though important, begins with 

>Uppe V r 1U Indi r a y tgTml wh * 
resdntion of the shareholders insane of 
that year Mr. Hunter and his ooUeague 


Mr. Stuart the Secretary of the Alliance 
Bank of Simla, Ld., were appointed 
joint Liquidators. In order to remove 
any misunderstanding we may point out 
that the provisions of the Companies 
Act are adequate to enable any one, 
or any body of shareholders or contribu¬ 
tories, if they are dissatisfied with any 
conduot on tbe part of one or both of the 
liquidators, to bring the matter before the 
Judge in winding up. So if there be any 
controversy, it can be deoided, and the 
liquidator, if necessary, removed, or directed 
to conduot himself properly. In the event 
of a liquidator dying or resigning, provision 
is made for the members of the company 
to appoint a successor. Nothing of this 
kind happened until February 1924, and 
therefore it must be taken that the present 
respondents were perfectly satisfied with 
the conduot of Mr. Hunter and with his 
joint liquidator Mr. Stuart who retired in 
July 1923, and that matters so continued 
from June 1917 until February 1924. 
Indeed, one of these persons, Damodar 
Das, has been joint liquidator with 
Mr. Hunter in the Trust of India, Ld. By 
an arrangement which was entered into 
in writing, which Mr. Hunter o .tiled an 
agreement for sale, namely, the dooument 
Exhibit HH 4, of July 1917, the Trust 
of India, Ld., whioh seems to have been 
a sort of roving financial genius exer¬ 
cising apparent control over the Alliance 
Bank and other companies, took over tbe 
assets of the Bank of Upper India. Now 
the assets of the Bank of Upper India were 
largely in the form of mortgages of immo¬ 
veable property, assets whioh in this 
oountry, however healthy they look, un¬ 
doubtedly take a very long time to realize 
and to produoe satisfactory results, invol¬ 
ving for their realization much persistant 
litigation, bbe obtaining of deorees, and 
applications in execution, the length and 
complexity of whioh are so familiar and so 
attractive to the legal profession ; and it 
may be assumed that anybody in possession 
of 65 lakhs worth of that kind of asset, 
such as the liquidator of the Bank of 
Upper India, Ld., had to realize, might 
consider himself fortunate if in the course 
of ten years he realized 50 per cent. 

The most patient and long-suffering 
shareholder is apt to get despondent of hi* 
chances of getting apytbing out of liquida¬ 
tion, whioh depends on this kind of 
business, and it is not at all remarkablo 
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that the agreement which provided for the 
shore-holders in the Bank of Upper India 
being compensated by preference shares 
which were at that time saleable on the 
market in the Trust of India and the 
Alliance Bank of Simla should have proved 
an acceptable arrangement. So far as it 
is material to this enquiry it is only neces¬ 
sary to state that the 5 per cent, preference 
share-holders in the Bank of Upper India 
took 6 per cent, preference shares in the 
Alliance Bank of Simla, and that the 
ordinary share-holders in the Bank of 
Upper India took half of their holding ic 6 
per cent, preference shares in the Alliance 
Bank and half in 6 per cent, preference 
shares in the Trust of India. Though the 
share-boldc-r3 inoludtd the present respon¬ 
dents, the evidence with regard to this 
matter and its history stands on the 
uncontradicted sworn testimony of 
Mr, Hunter himself In substance be was 
giving us an account of what bo knew ; but 
as regards details he was only able to state 
bemg himself a manager with a large staff, 
wbat he behoved bad been carried out by 
his staff in aetail. With regard to these 
particular shares and the execution of the 
agreement by the share-holders ho stated 
in the presence of the respondents with the 
exception of Mr. Aiyar, who was absent, 
and he was not contradicted that the tran¬ 
saction was carried through not precisely as 
it was contemplated by the original provi¬ 
sions iD the deed which was drawn up by 
the lawyers, hut that the share holders in 
the Bank of Upper India surrendered their 
shares or scrip and applied through the 
liquidator to the Trust of India and Alliance 
Bank of Simla, as the oaso might be, for 
the issue to them of the preference shares 
to which they were entitled, and the 
records of these transactions were kept 
temporarily by Mr. Lover under the 
instructions of Mr. Hunter, aDd are duly 
recorded in the books, whioh, if they 
were wanted, could be found at Simla. 
Nobody asked to see the books here before 
us, and Dr. Sen very properly on the 
instructions of bis clients acoepted this 
statement as correct. The result is that 
the respcndents who held this meeting and 
issued circulars were, from the moment 
they gave up their share? and took the 
preference shares in the other companies, 
no longer share-holders or members of the 
Bank of Upper India, and had no footing, 
or authority cf any kind either for the 


election of the liquidator or for any other 
purpose whatsoever, and unless they knew 
that, thoy trust be profoundly ignorant of 
company business and company law 
They seemed in the document which they 
drew up describing their own character to 
be conscious of the uncertainty which sur¬ 
rounded their own position, because they 
sometimes described themselves as share¬ 
holders, and sometimes described them¬ 
selves as contributories. If the comparison 
were of any value, it would be difficult to 
say which description was the more in¬ 
accurate. Mr. O'Conor gave the final blow 
to the contributory argument by quoting 
sub-section (4> of section 156, which pro¬ 
vides that no contribution i9 required from 
any member exceeding the face value of bi9 
holding; in other words, the holder of 
shares, whose shares are fully paid at the 
time of the commencement of the liquida¬ 
tion, is not a contributory, and, indeed, he 
would have a grievance against the liqui¬ 
dator if he were put on the list of 
contributories. It is, therefore, sufficient 
for the purpose of this case to hold, what 
is undoubtedly the fact, that these gentle¬ 
men, at the time when they took these 
proceedings in February, 1924, were not, 
and had not been for a very considerable 
time, either share-holders or contributories 
in the Bank of Upper India. The result 
is that their proceedings bad no legal 
foundation and were totally misconceived. 
It is due to their olerical ability, based on 
the only study of company law, of which 
they have shown signs iD these proceedings, 
to say that the proceedings at the meeting 
assuming that the meeting had any 
legal obaracter or validity, are quite stain¬ 
less in character and unimpeachable. It 
would b3 difiioult to find proceedings so 
utterly without foundation carried out in 
suoh perfect order and propriety. W® 
examined the Minute Book, and it is due 
to them lo say that they did their best in 
a hopeless state of things to make their 
position secure from attack. 

Out of respect for the vigorous argument 
of Dr. Sen we have to take notice of hi3 
contention that, as a matter of faot, in the 
legal sense of the word, we are baok in the 
year 1917, and that when these gentlemen 
exchanged their shares, and even took 
proceedings or raised objections as r re ‘® r ‘ 
ence share-holders in the Trust of iDdiat 
Ld., they were living in a fool’s paradise, 
and were really all the time sbare-holdere- 


HDNTEB V. DAMODHAR DAS (RyveS, J.) 


775 


1924 Allahabad 

in the Bank of Upper India and bad no 
concern whatever with either t'ne Trass 
of India. Ld. or the Alliance Bank of 
Simla. All this i3 based upon the conten¬ 
tion that there was no transfer of property 
in the terms of section 54 of the Transfer 
of Property Act. and that the agreement 
of sale (Ex. HH -41 had no validity or 
legal effect, in spite of it3 having been 
carried out 30 far as the9o gactlomeu are 
concerned in every particular. By way 
of parenthesis one may say that there is a 
small residue of share-holders who have 
not been beard of during the liquidation, 
and are never likely to be seen again, who 
have been unable to accept or repudiate 
the provisions of this deed, because the 
liquidator was unable to find them ; and to 
that extent the agreement for 9ala is 
unexecuted, but so far as these respondents 
are concerned it has been duly executed 
and performed. The argument of Dr. Sen 
raises a question wbioh is much debated in 
the Courts of India, as to how far transac¬ 
tions wbioh do not purport to oomply with 
statutory requirements, although in every 
other way the objeot to be achieved by 
the transfer or exchange has been exocuted. 
can bo reoegoized in law or rather 
at equity, so as to bind the parties by 
their conduct so irrevocably as to make 
it impossible for them to re open tbe trans¬ 
actions or retraoe their steps. I doubt 
whether this question really arises, but as 
Dr. Sen has argued it. it is only right that 
it should be dealt with. I am content to 
answer it in the same way that I answered 
it in my judgment in the oase reported in 
I.L.R., 40 All., 187, obeying what I believe 
to be the positive direction given to the 
Courts in India by the Privy Council in 
the oase in 42 Cal. 801. That is to say, 
that apart from any action under the 
Companies Act, the rights whioh have 
arisen out of the execution of this deed of 
July 1917, are as binding on the parties 
bolding the benefits whioh they havo taken 
thereunder, as if it had been deoided to 
effeot the transaction by a formal transfer 
that is to say, a registered deed, as 
required by seotion 64 of the Transfer Pro¬ 
perty Act. My reason for holding that 
seotion 54 has no application is that there 
was no transfer. The Trust of Incia had 
power to ask for one and the Bank of 
Upper India undertook to execute one. If 
the Trust of India did not demand 
one, as, in faot, it never did, the 


question does not arise. The exchange 
have been made ; the matters have passed 
into history and tbe legal rights of the 
parties havo been settled without the 
necessity of a formal document. 

Tbe result of this decision is that tbe 
whole of the proceedings of the 3rd of 
February, 1924 were void and inoperative, 
and we so declare them. Tbe effeot of 
this is that as regards Mr. Aiyar, the absent 
respondent, his so called appointment as 
joint liquidator with Damodar Das is a 
nullity; and he will take any proceedings, 
or profess himself to bathe joiut liquidator 
of the company, at bis peril. But inas¬ 
much as we were compelled to direct 
service upon him in Lahore outside our 
own jurisdiction, we are not satisfied that 
ho has been served in accordance with law 
in the sense that enables us to make a final 
order against him in the way in which we 
are doing as against the other respondents. 
But that will iu no way prevent him from 
coming here, on due notice to Mr. O’Conor 
and Mr. Hunter, at such time and date as 
tbe Court may find convenient to fix to 
hear him, in order to repair the omission 
caused by his absence to-day ; and even, if 
be should desire, to set a good example to 
bis oolleagues by going into the box and 
submitting himself on oath to cross-exami¬ 
nation. We, therefore, continue against 
him the ex parte interim injunction granted 
on Mr. Hunter's Application, which is to 
continue until further order with liberty to 
him after due notice to the other side to 
oome up and show cause why it should be 
set aside. 

Hy ves. J.:—I agree with the order of 
my learned oolleague. I base my decision 
on one short point-. All the respondents 
were share-holders in the Bank of Upper 
India, Ld. Tbe shares were fully paid up. 
After that the Bank went into liquidation : 
they surrendered their shares to the Trust 
of India, Ld. and in lieu thereof received 
preference shares in the Trust of India, 
Ld.. and in the Alliance Bank of Simla, 
Ld. From that moment it seems to me 
that they ceased to be members of the 
Bank of Upper India, Ld„ and therefore 
they had no authority on the 3rd of 
February 1924 to hold the meeting whioh 
they called as share-holders or contri¬ 
butories of the Bank of Upper India, Ld., 
and that the resolutions whioh they passed 
at that meeting were consequently alto¬ 
gether invalid and inoperative. On the 
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serious question of law which was argued 
I prefer to give no opinion. It may be 
that the parties utter se are estopped from 
disputing the transfer, although in law no 
valid transfer has taken place so far as 
immoveable properties or securities on such 
immoveable properties of over Rs. 100 in 
value are concerned. To illustrate what I 
mean, if Mr. Hunter as liquidator of the 
Trust of India were to sue to recover 
mortgage money as an assignee of the Bank 
of Upper India, Ld., it might be held that 
he could not do so because there wa3 no 
assignment valid in law according to 
seotion 54 of the Transfer of Property Act. 
But what he did was to sue on behalf 
of the Bank of Upper India, Ld., the 
mortgagee, as liquidator, and having got a 
deoree and realized the money, paid that 
money over to the Trust of India, Ld. 

By the Court :—The order of the Court 
is that we make the interim injunction 
granted on April the 22nd against the five 
respondents other than Mr. P. S. N. Aiyar 
permanent. We declare that the meeting 
of the 3rd of February, 1924, was null and 
void and of no effect; and that the appoint¬ 
ments of Mr. Damodar Das and Mr. Aiyar 
as joint liquidators were illegal; as also the 
appointment of Messrs. N. N. Das, Piare 
Lai, Roberts and K. B. Wahiduddin as a 
Committee to control the actions of 
Mr. Hunter. 

The five respondents who appear jointly 
and severally must pay the certified costs 
of Mr. O’Conor's client. 

Injunction ordered. 
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Boys, j. 

Ganesh and another --Applicants 

v. 

King-Emperor —Opposite Party. 

Cr. Rev. No. 230 of 1924, decided on 
4th June, 1924, from an order of the Ses¬ 
sions Judge of Agra, dated 15th April, 
1924. 

Criminal trial —PossesJion. 

Where oooaine was found in oertain pots contain¬ 
ing grain in a Bania’eshop where the accused 
who were brothers were serving habitually in the 
shop. 

Held that they must have been daily handling 
the pots in question and that therefore the finding 


that both of them must have been aware of the 
existence of the cooaine io the pot is justifiable 
(20 A.L.J. 162 ; 77 I.C. 447. Dist.) [P. 776, C. 2 ] 

J. M. Banerjee —for the Applicants. 

The Assistant Government Advocate —for 
the Crown. 

Boys, J.: —This is an application in 
revision of an order of the Sessions Judge of 
Agra upholding a conviction under eection60 
(a) of Act IV of 1910 aad a sentenoe of one 
year’s rigorous imprisonment and a fine of 
Rs. 50, the conviction and sentence being 
in regard to the joint possession by the two 
applicants of cocaine. The only point that 
has beeu or can be seriously pressed 
apart from the question of sentence 
is the question whether the finding 
that both the applicants were in pos¬ 
session of the cocaine is justifiable in law. 
I have been referred to the oase of 
Khushi Ram v. Emperor (1) and Alia 
v. Emperor (2) a case of the Lahore 
High Court; in the former oase a man was 
acquitted against whom the only evidence 
was that certain stolen property had been 
found in a box of which his wife kept the 
key and the man was not in the bouse at the 
time. This is clearly distinguishable. In 
the Lahore oase it was held that two persons 
living io the same house could not be con¬ 
victed of the possession of a Chavi found 
somewhere in the joint house unless posses¬ 
sion was brought home to either one or 
other or both of them; that oase 
again is clearly distinguishable. In the 
present case the cocaine was found in certain 
pots containing grain in a Bania’s shop. It 
is proved that both the applicants, who are 
brothers were serving habitually in the 
shop acd the Magistrate concludes from 
this that they must have been daily 
handling the pots in question and that 
therefore the finding that both of them 
must have been aware of the existence of 
the cooaine there is justifiable. Every 
one of these cases must depend upon its 
own facts. Here it seems to mo an 
obvious argument in support of the finding 
of the Magistrate that both of these men 
had guilty knowledge that if either of them 
was keeping the cocaine secretly intend¬ 
ing to conceal and concealing the fact from 
hie brother, it is inconceivable that he 
would keep it in a place in whioh sooner or 


(1) 1923 All. 83 = 20 A.L.J. 163=23 Cr. L.J.386. 
(3) 1933 Lab 513. 
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later aod moat probably sooner his brother 
would be certain to find it. I think there¬ 
fore the conclusion that both tbe men 
knew of the presence of tbe cocaine there 
is justifiable. Under the Amending Act 
IV of 1919 the maximum sentence of 
imprisonment is ooe year. It does Dot 
seem to me that it is necessary, grave 
though the offence, is to give that maximum 
in the case of the first offence. I reduce 
the sentenoe of one year to six months. In 
■other respects the conviction aud sentence 
will stand. 

Sentence reduced. 
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ItIt. Ram Sri— Applicant. 

v. 

Sri Kishun and others —Opposite Parties. 

Or. Rev. No. 239 of 1924, deoided on 4th 
June, 1924, from an order of the Magistrate, 
1st Glass, Gb&wah, dated 17th April, 1924. 

(a) Crim. Pro. Code, S. 17—Application for 
revision—Crim. Pro. Code, 8. 561 (a). 

Oa application lot revision against order of AssU. 
Collector instead of Against that of Collector who 
tvbs responsible for that of the As9t. Oolleotor, 
High Court's inherent power ooold bo exeroieed 
under 8. 661 (a). [P. 778, 0. l.J 

(b) Crim. Pro. Code, S. 146—Order of Revenue 
Court. 

Order of Bevenue Court in mutation proceedings 
is order of competent ooart determining the person 
■entitled to possession. [P. 778, 0. 1.] 

Baleshwari Parshad, Kumuda Prasad 
and Ambika Prasad —for the Applicant. 

M. Wali Ollah —for the Opposite Party. 

The Assistant Government Advocate— for 
the Grown. 


Judgment:—In this case one Jai 
Rai died on May the 9th, 1923. The 
were three claimants to his propert 
Firstly, the present applicant, his wido 
secondly, some collaterals and third! 
Sri Thakurji through Sheo Manobi 
WiSh the third of these we are oot co 

A .. oi7il auit waa AM on behalf 
Sn Thakurji but Sheo Manohar express, 
his inability to pursue it and it was di 
•missed. t The remaining two partit 
the widow applicant and the oollatera 
have been contending before the Magistrat 
under Chapter XII of the Code of Grimm 
^Procedure and in muation proceedin 


before tbe Revenue Courts. At the 
requosfc of the parties on tbe lOfct of 
August 1923, the District Magistrate 
attached the property under section 146 of 
tbe Criminal Procedure Code. In the 
mutation proceedings mutation was 
ordered on the 20th of February 1924 in 
favour of th9 widow praotioally on the 
basis of title. No emphasis, however, need 
be laid particularly on this last point 
because whether the mutation court findB 
a party entitled on the basis of possession, 
supported by evidence of title or on title 
alone, it declares that person's possession 
and if necessary orders that be be put into 
possession. In this case the order would 
neoessarily be one that the applicant widow 
be put into possession as she could not be 
in possession already, tbe property being 
under attachment. In pursuance of this 
order in favour of tbe present applicant 
widow, tbe Assistant Collector on the 
26th of February ordered the reoeiver to 
“ band over” the property to tbe widow. 
One day before this, the Colleotor had, on 
the application of tbe opposite party with¬ 
out notice to the present applicant, passed 
an order staying tbe delivery of the 
property to tbe applicant by the receiver. 
Of this order the Assistant Colleotor had 
been unaware. On the 28tb of February 
tbe Colleotor refused till the hearing of 
mutation appeal an application by tbe 
widow that tbe property be given to her. 
This appeal was dismissed on the 7th of 
April and on the 8th of April the Colleotor 
again refused tbe widow's application for 
possession until the period of limitation 
for a seoond appeal had expired or if a 
seoond appeal was filed till that appeal 
was deoided. The applicant widow, next 
on tbe 7th of April 1924 tried to geb 
tbe Assistant Colleotor to order tbe 
execution of hie order of the 26th of 
February. This he naturally refused to do 
in view of tbe faot that his superior court 
(that of the Colleotor) had already refused 
to allow the property to be handed over. 
At the end of all these proceedings, the 
applioant has oome up in revision against 
the order of the Assistant Collector, dated 
the 17th of April aod has made no appli¬ 
cation against the order of the Colleotor 
dated tbe 8th of April. If however, 
it appears to me that tbe Collector 
was not justified in refusing to band over 
possession, I think, I in turn should not 
be justified in refusing to give the applioant 
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here an order merely because she has 
appl;e.i in revision against ‘be order of the 
Assistant Collector instead of that of the 
Collector. It would obviously be desirable 
in :b- plain interests of justice to pass 
such an order as I could properly pass 
under section 561 (fli if not otherwise. 
In one sense the applicant is not wholly 
to blame for coming up against the wrong 
order, tor originally it was the Collector 
himself who made a mistake on the 
25th oi February, i924, in passing his order 
without notice. It was tbis that led to 
alternative cross applications in i. s Court 
and that of the Assistant Collector. The 
point now that 1 have to consider is whether 
the order of the Revenue Court in favour of 
the applicant widow was an order such as 
contemplated by section 146, clause (1) of 
the Cede of Criminal Procedure, i.e , an 
order cl a competent Court determining the 
person entitled to possession. Two ques¬ 
tions arise in this connection :—Firstly, 
Do *he words “competent Court " mean 
“a competent Civil Court". I think that 
it is really clear that they are not so limited. 
In the drst place where the intention is to 
connne the power to a Civil Court we find 
it so stated and secondly the Code of 1832 
actually had the i hrase " a competent Civil 
Court " and the word “ civil ” was deliber¬ 
ately dropped in the Code of 1898. The 
next question is whetbertheRevenueCourt's 
order under section 40 aetermined the 
jerson entitled to possession. I think this 
also is hardly open to doubt. Section 40. 
clause <2) says that the Court, if un¬ 
able :o satisfy itself as to which party 
is in possession " it shall ascertain by 
summary enquiry who is the person best 
entitled to the property and shall put 
such person in possession." It therefore 
appears clear that a competent Court has 
now determined the right of the widow- 
applicant here to possession. I may note 
here that the Collector has not supported 
bis refusal to allow the widow to have 
possession by any argument that her right 
to possession has not been determined by a 
competent Court but merely apparently has 
been guided by his idea of its being likely 
to prove convenient to wait further till the 
matter had been conclusively determined 
in favour of the widow or the other party. 
Possession in this view might have to 
remain with the receiver until the matter 
had been decided, some ten years hence, 
poesibly more, by the Privy Counoil. 
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The application is therefore allowed and 
I order the Collector to take aotion under 
section 146 of the Code of Criminal Pro¬ 
cedure to release the property from attach¬ 
ment and to order the receiver to hand it 
over to the applicant Mus3arcmat Ram 
Sree 

Application allowed. 
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Boys. j. 

Harbans and others —Applicants. 

v. 

King-Emperor —Opposite Party. 

Cr. Rev. No. 24-3 of 1924. decided on 11th 
June, 1924, from an order of the District 
Magistrate of Moradabad. dated the 25th 
April, 1924. 

(a) Criminal Trial—Aoenzy—Crim. Pro. Cede, 
S. 315. 

Court can acquit accused cn the representation 
of an agent, who had filed complaint cn another’s 
behalf, that he desired to compound the offence, 
without enquiring into the agent’s authontyte 
ccmpound. [P. 779, C. 1.] 

(b) Crim. Pro . Code, S. 439 — Order oi acquittal. 

Ordinarily the High Court will not interfere in re¬ 
vision against an order of acquittal. [P. 779, C. 1.] 

(c) Crim Pro. Code, S. 403—Acquittal due to 
fraud. 

Acquittal of accused brought about by fraud 
established against third person in proceedings to 
which the accused were not parties is valid unless set 
aside by independent proceedings. [P. 779, C. 2.] 

St. C. Thompson —for the Applicants. 

U. S. Bajpai—ior the Opposite Party. 

Judgment:— Tb9 facts of this case are 
set out in my order of the 23rd of May 1924. 
On the 23rd of February, 1924 the trial 
Magistrate acquitted the present applicants 
of a charge under section 427 of the Indian 
Penal Code on the case being compounded 
between them and Amar Singh the com¬ 
plainant. So far there cannot be really any 
serious doubt that the Magistrate was acting 
perfectly properly and within bis jurisdic¬ 
tion. It was alleged however very shortly 
afterwards by Raghuber Saran, the master 
of the complainant and Amar Singh chat 
though, as a matter of fact, Amar Singh bad 
filed the complaint under his (Raghuber 
Saran' 9 ) authority, be had no authority to 
compound the complaint without bis 
(Raghuber Saran’s) sanction whiob had not 
been given. However the situation may h® 
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between Raghuber Saran, the master and 
Amar SiDgb the employee I feel do hesita¬ 
tion in saying that if Raghuber Saran sent 
Amar SiDgh to Court to represent him in 
filing the complaint the Court was perfectly 
ustified in acoeptiDg Amar Singh's state¬ 
ment that he desired to compound the 
offence with the assumption that he was 
authorised by his master to compound it 
and that under the circumstances it was 
not incumbent on the Court before 
allowing the case to be compounced 
and acquitting the accused to make any 
enquiry into Amar Singh's authority. So 
far then there is plainly an acquittal 
of the accused of the offence under 
section 427 and under ordinary oiroum- 
3tances they could not possibly be prose¬ 
cuted at the instance of anybody else until 
that acquittal has been set aside. The pro¬ 
per method of setting aside an acquittal is 
to move the District Magistrate to move 
the Local Government to appeal under sec¬ 
tion 417 of the Code of Criminal Procedure. 
If the Magistrate in the proper exercise of 
hie discretion or even merely beoause he is 
really not interested iD a private dispute or 
a private injury refuses to do so, the private 
party can move the High Court in 
revision. Ordinarily the High Court will 
not interfere iD revision against an order 
'of acquittal. But it has frequently done 
so in suitablo oases. Here no attempt 
whatever has beeD made to get the acquittal 
set aside. The idea underlying the order of 
the trial Magistrate and apparently also 
underlying that of the Distriot Magistrate 
and the argument that has been pressed here 
by Mr. Bajapai on behalf of the opposite 
party is that whore an aoquittal has been 
obtained by fraud the acquittal is without 
foroe and cannot be held i-o he an acquittal 
wbioh under seotion 403, Criminal Pro- 
oeduro Code bars further proceedings until 
set aaido. This argument is based on the 
faat that after the accused were acquitted 
the master, Raghubir Saran, as I am 
informed, prosecuted bis servant Amar 
Singh on a charge of oheating and seoured 

his oonviotion on the ground that he had 

without any authority assented to the 
compounding of the case. It would have 
been interesting to oonsider whether the 
doctrine that) the order of acquittal was ob¬ 
tained by fraud would have been applicable 
to render null and void an aoquittal within 

the terms of seotion 403 of the Criminal 
Procedure Code without any further 


proceedings beiDg taken to set aside the 
acquittal. But the point does Dot really 
arise iD this case, for no fraud of any sort or 
description has been established as agamst 
the present applicants. Thev were no 
parties to the prosecution of Amar Singh 
and any finding arrived at by the Court in 
thas proceeding can in do way be binding. 
I bold therefore that the order of acquit¬ 
tal passed in the original criminal pro¬ 
ceedings was so far as the accused, the 
applicants here are concerned, a valid 
order of acquittal passed with jurisdiction 
and that until that order of acquittal 
has been set aside in one of the ways 
I have indicated, the accused cannot 
he further prosecuted for the offenoe 
of which they have once been aoauitted. I 
tberefoie quash the proceedings now peud- 
iDg against the accused in the Court of Rai 
Sabeb Dharam Singh, Magistrate second 
class, of Kantb and direct that no further 
proceedings for the prosecution of the 
applicants in regard to the same offence be 
taken in that or in any other Court until 
the acquittal baa been set aside by some 
competent Court. Application allowed. 
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Walsh, a.c.j. and Ryves, j. 

Kashi Ram and others —Applicants 

v. 

King-Emperor through Miyan Jan — 
Opposite Party. 

Cr. Ref. No. 276 of 1924, deoided ou 18th 
June, 1924, from the Sessions Judge of 
Saharaupur, dated the 24th April, 1924. 

(a) Penal Code , S 211—Charge dropped again;* 
complainant. 

Accused is guilty notwithstanding oomplaiot 
was omitted from obargo though complaint was 
made against him. (94 All, 622, Overruled.) 

(b) Penal Code % S. 211—Meaning of "charge". 

Merely stating faots and KU?pioiou3 is not 

"charge” but alleging boliol in guilt ot particular 
person and desiring be should be proceeded against 
is obarge. [P. 760. C. 2.] 

(o) Penal Cede, 8. 211 — Charge. 

Causing polioo aoarch lo be made and indentily- 
iug property ae being unlawfully in oomplainant’s 
possession aud indicating to the police that the 
oomplainant was guilty amounts to charge within 
the meaning of 8. 211, (P. 791, 0. 1.] 

Nehal Chand—lor the Applicants. 

Mushtag Ahmad —for the Opposite Party. 
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Judgment:—This is. (if it were not 
for the referring order of Mr. Justice Boys 
in which he seems rightly, in our opinion, 
to think that further consideration is 
required of one authority to which we will 
refer in a moment), a matter of no impor¬ 
tance to anybody except the parties, none 
of whom seem9 to be very attractive 
persons, or to be worth the time which has 
been already spent upon them by a large 
number of judicial authorities. Somehow 
or other Kashi Ram the present applicant 
got it into his head that he bad been robbed 
by two pro9iitute3 and their brother, or 
one other of them. Ultimately criminal 
proceedings were taken against these per¬ 
sons, or rather against the two women, their 
brother being omitted from the charge. 
The two women were acquitted, and now 
the brother, who was only verbally charge- 
ed and never put upon his trial, want9 to 
vindicate the law and clear himself by 
taking proceedings against Kashi Ram and 
his associates who made the charge. The 
Magistrate, who was originally seized with 
the matter in Saharanpur, rightly accord¬ 
ing to our view, held that the offence 
omitted by Kashi Ram and his two asso¬ 
ciates was an offence under section 211, 
and no preliminary sanction was necessary. 
In revision the matter came before the 
Sessions Judge who held the contrary and 
referred to the authority which we have 
already mentioned, namely, Hardwar Pal 
v. Emperor (1). He then, in the ordinary 
course, referred the matter to the High 
Court, thioking the Magistrate was wrong, 
and also submitted the matter to the 
Magistrate again for his explanation. The 
Magistrate was converted by the authority 
which the Sessions Judge quoted and being 
bound by a two Judge decision of this 
Court, naturally came to the conclusion 
that his previous opinion was wrong, saying 
that he was not aware of the authority 
when he decided the case. The matter 
thereupon came before Mr. Justice Boys 
on a reference from the Sessions Judge, 
and Mr. Justioe Boys, not agreeing 
with the view laid down in the case 
in 34 All. referred the matter to a 
Bench, and it now comes before us with a 
view to clearing the ground, if possible. 
In our view there is a fallacy underlying 
the decision in 34 All. wbioh Mr. Justice 


,1) (19191 34 All. 529 = 10 A.L.J. 61 = 16 I.C. 510 
= 18 Cr. L.J. 702. 


Boys has rightly pointed out. The merefaot 
that subsequent proceedings in Court are 
taken either against the person originally 
charged, or against somebody else, cannot 
affect what was done when the original 
charge was made, if it was a oharge. In 
34 All. a charge was made against several 
people including one S, but S was Dever 
charged in Court, S, was not put upon his 
trial and no proceedings were taken against 
him. The other people were, and the ratio 
decidendi in 34 All. is tbattbe charge against 
S, amounted to a charge in Court because 
Court proceedings were taken against eome- 
body else. In this respect we are unable 
to agree with 34 All. It so happens as 
regards the question, what amounts to a 
charge under seotion 211 and what is a mere 
report which oome9 within section 182, 
that I myself on a previous occasion 
sitting alone, happen to have been com¬ 
pelled to express my opinion. Possibly 
an English lawyer is tempted to take a 
broader view, inasmuch as in England the 
meaning of " charge " is clearly defined, 
and the step involved in making a oharge 
is identified, because every Station Officer 
has charge-sheet, and if the oomplainant 
makes a report desiring that oriminal pro¬ 
ceedings shall be brought, he is asked if he is 
prepared to sign the oharge-sheet, and if he 
does so he identifies himself as the person 
making the charge. If be says no, it is 
left to the Station Officer to decide whether 
he, as Station Officer, will continue the 
matter by making the charge himself. But 
in substance there ought not to be any real 
difficulty in deciding the question where a 
report stops and a charge begins, and my 
brother and I, agreeing in substance with 
the view wbioh I took in the oase which I 
deoided, reported in Mathura Prasad v. 
Emperor (2) have agreed upon the follow¬ 
ing formula wbioh in our view iu substance, 
not necessarily in every term or expression, 
correotly states the dividing line between 
the two classes of acts :— 

“ If the oomplainant confines himself to repotting 
what he knows of the faots, stating his suspicions, 
and leaving the matter to be further investigate* 
by the police, or leaving the police to take auoh 
course as they think right in the performance of 
their duty, he may be makiog a report, but he is 
not making a oharge. But if he takes the further 
step, without waiting for any cffioial investiga 
tion, of definitely alleging his belief in the guilt of 
a specified person, and his desire that the specified 

(2) (1917) 39 All. 716-16 A.L.J. 767I-°* 
761=18 Or.L.J. 1017. 
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pereon be proceeded against in Court, that aot of 
hie* whether verbal or written, if made to an 
officer of the law authorised to initiate proceedings 
based upon the complainant'e statement, whether 
amounting to an expression of the complainant’s 
belief in the guilt of the epeoified person, or his 
desire that court proceedings be taken against him, 
amounts to making a charge”. 

Applying that to the faofcs of this case 
what happened wa3, that these three 
people, having apparently reason to suspect 
the other three of theft, approached the 
police and desired that a search be made. 
Up to that time they had made no charge. 
Search wa9 made in their presence, and an 
attractive article of clothing was identified 
by Kashi Ram as being unlawfully in the 
box of Miyao Jan the present complainant. 
He identified it and indicated to the police 
officer that Miyan Jan was guilty, either 
of having stolen, or wrongfully reoeived it 
knowing it to have been stolen. That in 
our view amounted to a obarge. Tbe 
Magistrate was right on tbe oomplaint of 
Miyan Jan, in formulating a obarge against 
Kashi Ram of having made that charge, 
assuming it to have been false to Ka9hi 
Ram's knowledge. With regard to the 
other two persons, Shikri Prasad and Dip 
Cband, all that we know about them is 
that they were present, and may fairly be 
presumed to have demonstrated a sympa¬ 
thetic approval of the oonduot of Kashi 
Ram. Whether thi9 amounts, as a matter 
of special pleading, to aiding and abetting 
Kashi Ram in making the charge, is a 
matter of no importance. We think that 
justioa will be done by sending baok the 
record with a direction to the Magistrate to 
proceed with the case against Kashi Ram. 
The oharge against the other two persons 
is not pressed, and therefore, tbe oase 
against them must not be proceeded with. 
It should be added that tbe preoise question 
of formal sanotion is no longer relevant 
because of the amendment of the Criminal 
Procedure Code, and that under section 195 
(1) (6) of the Code of Criminal Procedure 
a oomplaint by the Court was not neces¬ 
sary beoause the obarge was not in a Court. 

Reference answered . 
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Walsh, a.c.j. and Ryves, j. 

Khanjan and others —Appellants. 

v. 

King-Emperor —Respondent. 

Cr. Appeal No. 375 of 1924, decided on 
25th June, 1924, from an order of the 
Sessions Judge of Badaun, dated llfch 
April, 1924. 

(a) Penal Code , S. 301—Accused's ignorance of 
consequence . 

Whore the accoaed were not likely to know that 
the deceased or any one was within a chaupal to 
wbioh they set fire in a riot. 

Eeld a conviction under 8. 304 was wrong. 
[P. 782, C. 1.} 

(b) Penal Code , S. 436—Proof that the building 
destroyed came within one of the classes mentioned 
in the section is necessary . 

It is absolutely necessary in order to aonvict an 
acou9ed under S. 436 to prove that tbe build¬ 
ing which be destroyed came within one of the 
olasses mentioned in the seotion and the words 
11 ordinarily used ” do not mtan that other build¬ 
ings are from time to time used for euoh purposes 
but they mean that that partioular building is 
itself used. [P. 782. C. 2,] 

(o) Criminal trial — Disproportionate punish - 
m\nt—Penal Code , S. 436 t 

A sentence of ten years’ imprisonment is wholly 
disproportionate to any possible aspeot of the 
crime from a moral point of view provided that 
that part of their miscondnot namoly the setting 
of fire is reasonably included in and taken to 
aggravate the general lawless oonduct of whioh the 
accused have been convioted under S. 147 and 
335. [P. 782, C. 2.] 

(d) Criminal trial—Selling fire* 

Setting fire to a thatoh must be seriously 
viewed. [P. 782, C. 2.] 

G . W. Dillon —for the Appellants. 

The Assistant Government Advocate —for 
the Crown. 

Walsh, A. C. J.:— This is an appeal 
against a conviotion of eight people for a 
variety of offences whioh may be compen¬ 
diously described as an unjustifiable and 
lawless attack enforced upon some low 
caste inhabitants of tbe village over a 
grievance, or a fancied grievance, resulting 
in serious injury, including the fraoturo of 
an arm to two men, the unfortunate deat i 
oi a little child who was deserted by th3 
ebamars who fled from the spot, the 
destruction of a ohaupal of small value, but 
whioh no doubt coat money to these 
ohamar8, and a general riot. It is probably 
idle to protest against the multiplication of 
the seotions whioh the lower Courts persist 
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in making in order to cover every con¬ 
ceivable o(fence cha; the tacks may possible 
establish in the coarse of a trial. It is not 
as a rule a convenient practice and this is 
a good example of the serious consequences 
which may arise from surplusage. With 
all repect to the learned Judge who cried 
this case, he has overlooked certain legal 
difficulties. How this child got into the 
chaupal no one knows precisely. It is not 
alleged that the accused knew that the child 
was inside; it would be difficult, and even 
wrong, to assume against them that they 
knew, or ought to have known, that it was 
likely to get inside The natural conduct 
of a father or anyone else, at a disturbance 
of this kind, with a child in his arms, is not 
.to leave it behind, and the natural conduct 
of a child is not to slip from a comfortable 
seat in the arms of a mao on to the ground, 
and it is impossible to resist the conclusion 
that this child was deliberatly left behind 
when its life might have been saved by 
the man who had the charge of it. But 
none of thi3 speculation can be fairly 
brought within a measurable distance of 
the inference that the accused persons were 
likely to know that the child was within 
the zone of danger. If on the other hand, 
as my brother pointed out in argument, 
it were proved against thsm that they 
knew that the child was there at the time 
they set fire to this inflammable erection, 
it is not a case under section 304; it would 
be a case under section 302, and the only 
fair inference to draw as regards the 
conviction under section 304 is, that the 
Judge did not have the case presented to 
him in suoh a way as to give him an oppor¬ 
tunity of working it out. It is unreason¬ 
able to drag in 304 which has no appli¬ 
cation, and in that respect the appeal must 
be allowed and the conviotions quashed. 
Much the same must be said about 436. 
Here again the mistake the Judge has made 
is probably due to the multiplicity of offenoes 
and to his failure really to study the section 
in the light of the facts with which he had 
to deal. Whatever the reason of the 
legislature may have been, the fact remains 
that the section is narrowly confined to the 
destruction of auy building (the word 
‘ auy " in that sense meauiag, a certain 
building, or a particular building) which is 
ordinarily used as a nlace of worship, as a 
human dwelling, or as a place for the 
custody of property. It is absolutely 
necessary, in order to convict an accused 


under this section, to prove that the 
building which he destroyed came within 
one of those classes, and the words 
'ordinarily used” do not mean that other 
buildings are from time to time U9ed for 
such purposes, but they mean that that 
particular building is itself used. Of course, 
if there were evidence that this chaupal 
had been used as a human dwelling, it 
would be brought within the section, but 
in the absence of evidence of that 
kind, no offence under section 436 is 
established, and it is really a startling 
thing to find two people sentenced 
to ten ilO) years’ imprisonment under 
a section which has no application 
whatever to the offence charged. Look¬ 
ing through the sections which are 
germane to this matter, we come to the 
conclusion that really section 426, the 
mere commission of mischief, happens to 
b9 the only one which is applicable. It 
doss not really matter, as the learned 
Judge has said that the worst part of this 
case is toe lawlessness the rioting and the 
injury done to the person, and in our 
opinion even if this chaupal bad been 
ordinarily used so a3 to come within 
section 436, a sentence of ten years' im¬ 
prisonment is wholly disproportionate to 
any possible aspect of the crime from a 
moral point of view, provided that that 
part of their misconduot, namely, the set¬ 
ting of fire, is reasonably included in, 
and taken to aggravate, the general 
lawless conduct of which they have 
been convicted under sections 147 and 
325. We think, we ought to differentiate 
between the degrees of guilt in this case. 
It i9 obvious that Mul Cband and Khan- 
jao were the ring leaders. Indeed they 
were the persons interested in the com¬ 
plaint against these ohamars. We think 
the punishment ought to be severe on the 
grouod stated by the learned Judge, 
namely, the necessity for a deterrent 
punishment with a view to putting a stop 
to this type of lawlessness. It need hardly 
be said that none of our observations on 
the legal aspects of the case ought to be 
taken as iu the least discounting the very 
serious risk of setting tire to any thatoh or 
auy building or erection iu an Indian 
village where the climate is excessively 
dry. In a high wind terrible devastation 
and possible loss of life may follow. The 
result is that we agres with the learned 
Judge in takiog the serious view which he 
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aid of the offence. We allow the appeal 
and quash the convictions under sec¬ 
tions 304 and 436. We confirm the con- 
viotions under sections 1 17 and 385 and 
vary the sentences by -eotencing Khan- 
jan and Mul Ghand to five years' rigorous 
imprisonment each in the aggregate. It 
may be distributed in any way they like 
between the two sections. Probably the 
lawful would be two years under sec¬ 
tion 147, and three yaers under sec¬ 
tion 325 to run consecutively, but that is 
of no consequence, they get five years eaoh 
in the aggregate, and the rest of them three 
years eaoh in the aggregate. 

Ryves, J.:—I agree in the proposed 
order. It seems to me that the charge 
under section 304 on the facts of the case 
is quite impossible. To bring a case under 
section 304 it is necessary to apply sec¬ 
tion 299: " Whoever oause3 death by 
doing an aot with the intention of causing 
death, or with the intention of causing 
such bodily injury as is likely to cause 
death, or with the knowledge that he i3 
likely by suob act to oause death, commits 
the offence of oulpable homicide." The 
offence of oulpable homicide may be mur¬ 
der or oulpable homicide not amounting to 
murder. In this oase the oharge is not of 
murder, that is to say, the accused are not 
oharged with having intended to cause the 
death of the child. Therefore the oase 
against them must come under the seoond 
clause of that section, or the third clause. 
Did they when they set fire to the cbaupal 
intend causing auoh bodily injury as was 
likely to cause death ? The answer on the 
finding must be, no, beoause they did not 
know that the ohild was there and there¬ 
fore they oould not have intended to cause 
any bodily injury to it. Lastly, they must 
have known that they were likely by such 
act to cause death, namely, that by setting 
fire to this ohaupal they were likely to 
oause the death of the ohild or of some 
other person. On the finding again, it 
seems impossible to hold that there was 
any likelihood in their minds that setting 
fire to this obaupal would do anything 
more than consume the materials with 
whioh it was built, A ohaupal is not 
ordinarily a place of dwelling, it may be used 
as suoh no doubt, but there is no evidence 
in this case that it was so used. When 
the chamars ran out of the obaupal these 
aooused could not possibly have any reason 
whatever to think that they had left 


behind a child ineide. It seem3 to me that 
the death of this unfortunate child 
was a pure accident, and tbs persou really 
responsible for it was obe father who left 
it behiod whea he ran away. I agree 
also that section 436, on the evidenoe in 
this case, is cot applicable. 

Appeal partly alloicei. 
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Walsh, a.c.j. and Rvves, j. 

King-Emperor —Petitioner. 

v. 

Mukhtara — Aooused. 

Cr. Appeal No. 450 of 1924, decided on 
25th June, 1924, from an order of the First 
Additional Sessions Judge of Saharanpur, 
dated the 10th March, 1924. 

Penal Code, 8■ 215— Failure to lake and to appre¬ 
hend thief. 

Where a bullock was stolen And the aooused took 
money in order to bring back the auimal whioh he 
knew to be 6tolen and where he took no steps to 
bring the thieves to ja9tice. 

Held be was guilty though he might be him=ell 
the thief. (S3 A. 81. Overruled) [P. 784, Cs. I 
and 3.] 

The Government Advocate —for the 
Crown. 

S. P. Sinha —for the Aooused. 

Ryves. J.:—This is an appeal by the 
Local Government from an order of acquit¬ 
tal passed by the learned First Additional 
Sessions Judge of Saharanpur. Mukhtara 
a Jat was convicted by a Magistrate of the 
first class under section 215 of the Indian 
Penal Code, and senteDoad to one year's 
rigorous imprisonment. It appears that on 
the 6th of Dsoember, 1923, two bullooks, 
out of a number whioh had been sent by 
Narpat to graze in the jungle, failed to 
return. Later on the same night one of 
these bullooks returned with a broken rope 
tied round its neok. The other one did 
not return. It was suspected that both 
the bullooks had been stolen. A panchayet 
was held, and Mukhtara was oertainly 
suspeoted of being, if not the thief, at any 
rate oognizant of who the thieves were. 
He promised to reoovor the bullook on 
payment of Ra. 30. He reoeived the money, 
and three days afterwards produced the 
bullook. On the 9th of Deoember Narpat 
made a report of the oiroumstanoe at the 
police ssation, and he said signifioantly 
that he had come to make a report beoause 
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the people had made if; their business.” 
Mufehtara'8 defenoe was a total denial 
of everything. He said the whole 
of the prosecution evidence was false 
from beginning to end. The trying Magis¬ 
trate found that there was reliable evidence 
on which he could hold that the bullock 
bad been stolen. He found it proved that 
Mukhtara received the Rs. 30 on the 
understanding that he would bring back 
tbe bullook. He found that Mukhtara 
must have known who tbe actual thieves 
were, and that he took no effort to get them 
apprehended. The fact that he was able 
to get hold of the bullock and bring it back 
shows that he knew where the bullock 
could be found. The inference is irresis¬ 
tible that he knew who the thieves were. 
There is a considerable amount of suspicion 
(to say the least of it) that Mukhtara 
himself was the thief or one of the thieves. 
But the Magistrate did not take that point 
into consideration holding that according 
to the case of Queen Empress v. Muhammad 
Alt (1), the thief himself could not be 
convioted under section 215. 

On appeal the learned Additional Judge 
found that there was no evidence on the 
record to show that theft had been commit¬ 
ted in respect of these bullocks, and held 
that it was possible that Mukhtara took 
tbe money not knowing where tbe bullock 
was to be found and after due search was 
lucky enough to find the missing animal. 
In our opinion the learned Judge is not 
correot in saying that there is no evidenoe 
to show th't theft was committed. We 
agree with the trial Court that tho theft of 
| tbe bullock is proved. Wo agree with him 
j that Mukhtara took Rs. 30 in order to 
bring back tbe bullock which be know was 
stolen, and that he obviously took no stops 
to bring tbe thieves to justice. He was 
rightly convicted under section 215. We 
doubt whether the case reported in 23 
Allahabad was rightly decided. We allow 
tbe appeal, set aside the order of acquittal, 
and restore the order of the trial Court. 
Any term of imprisonment which Mukhtara 
has already served, will be deducted from 
tbe one year's imprisonment which ho has 
been awarded. 

Walsh, A C. J. :—I agree. I think the 
inference is irresistible that the bullocks 
were stolen, and that tbe thief was tbe 
present acoused Mr. Sinha has said every- 

(1) (1900) 23 All. 91 = 1900 A.W.N. 205. 
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thing that can be said for him, wbioh is not 
much. I agree as to the deoision in 23 

Allahabad. I am definitely of opinion that 

it is not good law and ought not to bs 
followed. The learned Judge who decided 
it was probably embarrassed by the (act 
that there had been a conviotion against 
the thief for both offences. But what he 
appears to have overlooked is this. Take 
tbe ordinary case of a man against whom 
suspicion is strongly entertained as in 
this case. The complainant may be in 
doubt as to whether he is the guilty person, 
or whether he is not, but he does not mind, 
so long as the person he suspects agrees to 
return the animal for a consideration. Can 
it be seriously suggested that when the 
charge under section 215 comes into Court, 
and the complainant confines his allegation 
as regards the theft to mere suspicion the 
accused can be beard to say; the com¬ 
plainant is wrong to oonfine his allegation 
to mere suspicion. I am the thief. I have 
always been in a position to confess the 
theft and if it suited my purpose, to provide 
tbe complainant with means for proving my 
guilt. But the High Court has deoided 
that this section does not apply to thief, 
and I being the thief it does not apply to 
me. and I am entitled to an acquittal. It 
seems to me that this is a reductio ad 
absurdum of that decision. ItcaDnot be a 
defence to the oharge of accepting money 
for returning stolen property, that the 
person who takes the money is himself tbe 
thief. 

Appeal allowed. 


1924 Allahabad 784. 

Boys, j. 

Rajpatti —Applicant. 

v. 

King-Emperor, through Mt. Deoli — 
Opposite Party. 

Cr. Ref. No. 266 cf 1924, decided on 4th 
June, 1924, from the Sessions Judge of 
Benares, dated the 29th April, 1924. 

Crim. Pro. Code, 8. 488—Weight of decree varies 

with circumstances. 

Weight to be attached to a decree must depend 
upon the particular oiroumstanees of the oaee and 
no hard and fast rule oan be laid down that ■ 
decree of a Civil Court ie for ever binding on the 
Magistrate or that his discretion is neve fettered. 
[P. 785, C. 1.] 
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• Where the husband had obtained deoree lor 
restitution of conjugal rights but was ill-treating 
wile: 

Held Magistrate could ignore deoree and permit 
wile to live apart, while granting her maintenance 
under 8. 488, Crim. Pro. Code. 

Maintenance oan be granted to wife with per¬ 
mission to live separate Irom husband, notwith¬ 
standing deoree (or restitution o( conjugal rights, 
il wile is ill-treated. 

The Applicant —was Dot represented. 

Kumuda Prasad and Ambika Prasad — 
for the Opposite Party. 

Judgment-.—This is a reference by 
the Sessions Judge of Benares recommend¬ 
ing this Court to quash the order of the 
Joint Magistrate of Benares ordering the 
aocu9ed in the oase Bajpatti to pay a 
monthly allowance of Rs. 8 to Musammat 
Deoli, the applicant in a case under section 
488 of the Code of Criminal Procedure. It 
appears that on the 15th of November 
1922 the husband got a decree against the 
wife for restitution of conjugal rights. The 
Magistrate in this case was asked by the 
wife to give her an order for maintenance 
unrestricted by any condition that she 
should live with him. The order actually 
passed by the Magistrate does not express¬ 
ly free her from any condition. But it 
was dearly intended so to do, in that the 
Magistrate says that he thinks “she is 
quite justified in refusing to live with him” 
and then goes on to give her an order. 
That order he was entitled to make under 
the proviso to olauae (3) of seotion 488 of 
the Criminal Procedure Code under 
ordinary circumstances. The learned 
Sessions Judge remarks that he would 
consider the Magistrate’s order justified if 
the matter were res Integra. But he consi¬ 
ders that the deoree»pass9d on the 15th of 
November 1922 was binding on the 
Magistrate. It seems to me that the 
weight to be attached to a deoree mu9t 
depend upon the particular circumstances 
of the oase and that no hard and fast rule 
oan be laid down that a decree of a Civil 
Courb is for ever and aye binding on the 
Magistrate or that his discretion is never 
fettered. It is clear that if the deoree had 
only been passed the day before it would 
require something very strong indeed to 
justify a Magistrate in ignoring it. It is 
equally clear that if it had been passed 20 
years before and the woman had yearly 
endeavoured to geb her husband to allow 
turn to live with her and he had driven her 
1991 A/99 ft 100 


out with blows, the Magistrate could nob 
possibly be expected to hold himself bound 
in any way by the terms of that decree. 
Now iD this case the deoree was passed 
some 13 months before. She made her 
application on the 11th of January 1924. 
It is equally dear from her own evidence 
which I have bad read to me that after the 
deoree she was taken to her husband's 
house and was driven out from there with 
blows. In other words she was so ill- 
treated, when there that she had to go. 
The truth of this evidence is confirmed by 
Damri the Chaudhri of the caste who says 
that he and others had to go to the hus¬ 
band’s house at the request of the husband's 
mother in order to bring the appli¬ 
cant Musammat Deoli away because there 
were constant rows and she was being ill- 
treated. Under the circumstances it 
appears to me that the Magistrate was 
justified in exercising bis discretion in 
favour of the woman and in favour of 
absolving her from the condition that she 
must live with her husband. In fact, any 
other order would simply amount to this 
that the husband oan first get a decree for 
restitution of conjugal rights and then turn 
his wife out without an allowance at all. 
Let the reference be returned. 

Reference answered. 

1924 Allahabad 786. 

Walsh, a.c.t. and Sulaiman, j. 

Mt. Rajroop Kuar —Plaintiff-Appellant. 

v. 

Kandhya and another —Defendants-Res- 
pondents. 

L. P. A. No. 1 of 1923, deoided on lab 
July, 1924, from judgment dated 22nd 
November, 1922. 

Ejectment—Suit for—No separate suit for decla¬ 
ration that defendants (iile «s void is necessary even 
in revenue Court. 

The institution of n suit (or possession is 
sufficient to show the plaintiffs eleotion to treat 
the alienation as a nullity and therelore a separate 
suit is unneoessary and even a separata suit (or a 
declaration is inoperative ; this rule applies even i! 
tho ejectment i3 sought in a revonuo Court. (84 
Oal, 830; 37 All. 361 Poll. (P. 786. Cs. 1 and 2.] 

P. L, Banerji —for the Appellant. 

K. K, Varma —for the Respondents. 

Walsh, A.C.J. —This is one of those 
really diffioulb oases where this constant 
oonfliot between the jurisdiction of the 
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Revenue Court and the jurisdiction of the 
Civil Court indirectly arises. I say in¬ 
directly arises, because no objection was 
taken to the jurisdiction of tbe Revenue 
Court, and UDtil this case reaobed the High 
Court, and my brother Stuart allowed the 
learned vakil to argue a point which was 
not open to him, the difficulty was never 
present in the case at all. It i9 hoped that 
tbe approaching legislation about tbe 
Tenancy Act, or the new Act, if we 
ever get one, will finally get rid 
of this perenial difficulty. The faote of 
the case are quite simple as appears from 
my brother Stuart's judgment. It is true 
that a prepetual lease having been granted 
by a Hindu widow with a Hindu widow’s 
estate, such questions as legal necessity, 
and determining her right to grant it, so as 
to make it operative after her death, are 
involved. Tbe plaintiff sued in ejectment 
under section 57 of the Tenanoy Act 
alleging or assuming it matters not which 
that the plots were agricultural land. No 
point was raised either of fact or 
law on this point, namely, as to the nature 
of the land and the character of the ten¬ 
anoy, either in the pleadings or in the 
issues framed by the Assistant Collector 
and both the lower courts decreed ejectment 
the second court slightly modifying the 
first court's judgment. When the matter 
oame before this Court in second appeal, a 
new point of law was taken, which the 
learned Judge has accepted. It was said 
that the Buit was promaturo, and that tbe 
plaintiff reversioner, if he wanted to recover 
on the revenue side in ojeotment, must 
first get the lease, or alienation which the 
widow had made, formally set aside, or 
doolared to be void in a Civil Court. The 
learned Judge acoepted this view. Ho has 
not said on what authority ho based him¬ 
self. It i9 a view inconsistent with the 
weight of authority, at any rate of this 
Court. If there wore only one court posses¬ 
sed of jurisdiction, so that two such suits 
would have to bo brought in that court, there 
is no question that the view is erroueous. 
The Privy Council have made that perfectly 
dear in the oa=e of Dijoy Gopal Mukcrji v. 
Krishna Mahishi Dr.bi (1), where they laid 

I down generally that the institution of a 
suit for possession is sufficient to s how the 

(1) (19071 34 Gal. 329 = 34 I.A. 87=11 C.W.N. 
' 421 = 5 O.L J 334=9 Bom. L.R. 602 = 2 

M.L.T. 133 = 17 M.L.J, 154 = 4 A.L.J. 329 
(P.0.) 


plaintiff’s election to treat the alienation as 
a nullity, and that therefore a separate suit 
is unnecessary, and even a separate suit 
for a declaration is inoperative. Patting 
it into plain English, the mere bringing 
of a suit for ejectment challenges 
the right of the defendant to be in 
possession, and as Mr. Justice Piggott 
pointed out in tbe next case which is a 
clear authority for this oase, aDd which 
really was binding on Mr. Justice Stuart, if 
bis attention had been drawD to it"the 
defendant is forced to set up in justification 
of bis possession the leaso under which be 
sits, and then it is that the plaintiff can 
say that such lease was invalid and not 
binding upon him The paeeage in the 
judgment whioh I have just quoted occurs 
at page 2G0 in the case of Shcr Khan v. 
Debi Prasad (2), and is a sufficient authority 
for this case, and if it had been cited to the 
learned Judge, I have no doubt that he 
would have followed it. 

Sulaiman, J. I agree. Tbe plaintiff 
instituted a suit in tbe Revenue Court for 
tbe ejeotmect of tbe defendants, treating 
them as non-oooupanoy tenants. It was 
alleged that they had planted trees on the 
land, and also made some constructions, 
and were therefore liable to ejectment 
under section 57, sub-olause ( b ) of tbe Agra 
Tenancy Act. The plaintiff treated tbe land 
as agricultural land, and sought relief in the 
Revenue Court. Defendant No. 1 set up a 
perpetual lease exeouted by tho deceased 
widow of the last male owner, to whom he 
said he had succeeded as a reversioner. 
Defendant No. 2 claimed to be a transferee 
from defendant No. 1. In neither of the 
written statements filed in the Court below 
was tbe point specifically raised that the 
land in questiou was not agricultural land 
at all. Nor was any plea raised that the 
Revenue Court had no jurisdiction to 
entertain the suit. Only four issues were 
framed by the trial Court, and none of these 
issues referred to the two points above 
mentioned. The Court of first instanoe 
decreed tho olaim. Tbe defendants went 
up in appeal to the lower appellate Court, 
and in their grounds of appeal they did not 
raise either of the two points mentioned. 
The decree of the first court was affirmed 
with a slight modification. A seoond appeal 
was filed in this Court, and although it was 
not suggested in tho grounds of appeal tba^ 

(3) (1916) 37 All. 254 = 20 I.O. 552=13 A.L.J.864. 
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•the land really was not agricultural land, or 
that the lease wa9 not for agricultural 
purposes, a plea was at the time of the 
admission of the appeal added to the effect 
that the lease not having been set aside by 
a competent Court in a proper suit brought 
by a person entitled to question it, it was 
binding on the zamindar for the time being. 
The learned Judge of this Court has allowed 
the appeal, and has come to the conclusion, 
to quote his own words; “that it was 
neoesaary for the plaintiff respondent to set 
aside the alienation which the lady had 
made in favour of Gopal as a precedent to 
instituting a suit for the ejectment of the 
defendants aopellante through the Revenue 
Courts''. He has however assumed that 
the plots in question are agricultural land. 

It was laid down by Their Lordships of 
the Privy Council in the case of Bijoy Gopal 
Mukerji v. Krishna RIahisi Debt (1). 

11 That a Hindu widow is not a tenant tor life, but 
is owner of bar husband's property subject to oertain 
restriction* on alienation, and subjeot to its devolv¬ 
ing upon her husband's heirs upon hor death. But 
she may alienate it subjeot to oortain conditions 
being oomplied with. Hor alienation is not there¬ 
fore absolutely void, bat it is prima facie voidable at 
the eleotion of tho reversionary heir He may think 
fit to affirm it. or be may at hia pleasure treat it as 
a nullity without the intervention of any Court, 
and he shows his eleotion to do the latter by 
oommanoing an notion to reoover possession of the 
•property 


It is quite clear therefore that it is not 
inoumbent on a reversioner to obtain 
a declaratory decree to set aside the 
lease exeouted by the deceased widow 
before seeking his substantial relief. If the 
land were either let or held for agricultural 
purposes, the Revenue Court alone oould 
order the ejeotment of the defendants. A 
Hindu widow can certainly grant a lease to 
tenants or lessees, and such tenants or 
lessees oan be ejooted through the Revenue 
Court alone. The plaintiff reversioner, 
therefore, could only go to tho Revenue 
Court for ejeotment, and the defendants 
were entitled to set up the lease as a lease 
binding upon her; if they set up its validity, 
it would be for the Revenue Court to 
decide whether it had or had not been 
exeouted for legal necessity. The question 
of legal necessity was never raised in the 

b # 8 J? w ' “ d haa nob been deoided in 
favour of'the defendants. 

„,I h .% VieW ^. tbe ,earned J« d ge that the 
plaintiff ought to go to the Civil Court in 

In* *£ matan ? a t0 obtain a declaration 
and then sue in the Revenue Court for 


ejectment, is contrary to the opinion 
expressed by Cbamier and Piggott, JJ, in 
the case of Sher Khan v. Debi Prasad (2) 
following an earlier case in the same 
volume at page 41. 

I am therefore of opinion that it was 
not necessary for the plaintiff to obtain a 
declaratory deorea from a Civil Court before 
instituting a suit for ejectment in the 
Revenue Court. 

The learned Vakil for the respondents 
has tried to support the decree of the 
learned Judge of this Court, by urging that 
as a matter of faob the lease in question is 
not one for agricultural purposes. As I 
have already stated this point was never 
raised at the trial, and has been assumed 
in favour of the plaintiff all along. It may 
be that according to the terms of the lease, 
it is nob a lease solely for agricultural 
purposes. All the same it may well be 
that the land has been held for agricultural 
purposes. This new point therefore cannot 
be allowed to be raised at this stage. 

By the Court :—We therefore allow 
the appeal and restore the order of the 
District-Judge, but under the circumstances 
having regard to the fact that the present 
appellant ought never to have allowed this 
point to be taken without objection, and 
that be failed to oite the authorities bearing 
upon the point, we deprive him of all coats 
in this Court. That is to say, he will only 
gat the oosts in the first Court and in the 
District Judge’s Court. 

Appeal allowed. 


*1924 Allahabad 787. 

Walsh, a.o.j. and Sulaiman, j. 

Gaya Pande —Defendant-Appellant. 

v. 

Amar Deo Pande— Plaintiff-Rsapondent. 

L.P.A. No. 18 of 1923, deoided on 
2ad July, 1924, from a judgment dated 
20th December, 1922. 

(a) Transfer of Property Act. S. 58-Joint 
mortgagor-Provincial Small Cause Courts Act, 
&Tt% 42e 

Mere signing mortgig© deed as joint executant 
CJOG3 not make one a joint—mortgagor where only 
one morivagpd his properly and other mortgaged 
none. [?. 788. 0. l.J 

(b) Evidence Act, 3. Zio — No estoppel arises in 
favour of one who knew all the facts of the case. 

There is no estoppel in favour of a man who 
knew all tho toots of the oaae, bo a co-signatory to 
a mortgage deed ia not estopped in a suit lot oon* 
tnfaution by the other exeoutant to deny that the 
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latter alone mortgaged his property and that he 
(the defendant) mortgaged none. [P. 798, C. 1.] 

Ballcshwari Prasad —for the Appellant. 

A. Sanyal —for the respondent. 

Walsh, A.C.J.:—We are of opinion 
that this appeal must succeed. We do 
not say that the defence is without merits 
for a reason whioh will appear in a moment 
but we are quite clear that our brother 
ought not to have interfered with the 
deoision of the lower court, because he had 
no jurisdiction to hear the appeal. It is 
possible that he felt that the plaintiff was 
entitled to sympathy, and that he stretched 
a point in his favour. He certainly does 
not give any strong reason why he over¬ 
ruled the preliminary objection. The point 
is really quite simple. The plaintiff and 
the defendant joined in a document, which 
was a mortgage, whereby certain property 
was hypothecated in consideration of a 
loan, and they described themselves as 
mortgagors. Prima facie they were joint 
mortgagors, or co-mortgagors. But a des¬ 
cription of that sort which may be due 
either to the man who writes the docu¬ 
ment, or to carelessness of the lawyer, who 
does not think it necessary to go into 
detail cannot altar the fact, and in this 
particular case in fact only one of them 
mortgaged his property, and the other 
transferred, hypothecated and mortgaged 
none, and therefore he did not became a 
mortgagor in any sense of the word, or 
within the definition of s9ccion 58 of the 
Transfer of Property Act. He might in 
certain cases be prevented from denying it, 
which is what the law calls estoppel, so 
that for certain purposes be would become 
in the eyes of the law a mortgagor and be 
treated as such. He would only be treated 
as such by estoppel, which is an artificial 
principle of law, and it would not make 
him a mortgagor in fact when be was not 
one. But as against anybody who knew 
the facts, particularly his co-mortgagor, 
there could bo no estoppel. Nobody knew 
the facts better than his co-debtor, the 
actual mortgagor. The plaintiff paid the 
debt, or discharged the greater part of the 
debt, and he now seeks contribution. The 
question is-the claim being under Ks. 500 
whether there is any second appeal. If it 
is a suit of a Small Cause Court nature, 
there is none. The only way in which the 
plaintiff oan take it out of the oategory of 
a suit of a Small Cause Court nature, i9 


by bringing it within Article 42. But 
Article 42 applies to a suit by one or 
several joint mortgagors, and as we have 
pointed out here, there were no joint mort¬ 
gagors ; but only one mortgagor. When 
the plaintiff, having lost his suit in the 
court of the District Judge, appealed in 
second appeal to this Court, this objec¬ 
tion, which we have just stated, was taken 
by the respondent. The learned Judge 
accurately set out the objection in his 
judgment. He dismissed it without giving 
any convincing reason, being content to 
say that as they both joined in executing 
the document, be thought they could be 
brought within the words “ joint mortga¬ 
gors.” We find ourselves unable to agree. 
Joint executants they certainly were, joint 
debtors they certainly were, joint partici¬ 
pants in a mortgage transaction they 
certainly were, but there was only one 
mortgagor. The preliminary objection 
therefore before the learned Judge ought to 
have prevailed, and we are of opinion that 
he was wrong in dismissing it. This is 
sufficient to dispose of this appeal, but it 
does happen that the court of first appeal, 
namely the District Judge, definitely dis¬ 
missed the claim on the ground that the 
plaintiff had failed to establish by proof the 
mortgage debt, or the right to contribution 
at all, and if tbat decisiou is right a matter 
whioh this High Court cannot consider 
it is clear that the defendant is right on the 
merits a6 well as on the technical objection. 
We must allow this appeal-overruling the 
learned Judge and giving effect to the 
technical objection and hold definitely 
that this was not a suit within Article 42. 
The appellant must have the costs here 
and below. 

Appeal allowed. 


1924 Allahabad 788. 

Walsh, a.c.j. and Ryves, j. 

Gobind Si?igh and others —Defendants- 
Applicants. 

v. 

Bhirgunath Singh and others— Plainti¬ 
ffs—Opposite-Parties. 

Civ. Bev. No. 27 of 1923, decided on 29th 
April, 1924, from an order of the Subordi¬ 
nate Judge of Benares. 

(a ) Civ. Pro. Code, Sell. II, Para. 
application to set aside award is refused a aecre 

must be passed in accordance with it 

An award having been made and an application 
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to eet it aside on the ground o! misconduct or any 
other illegality having been refused the Judge has 
no option but to pronouoce a decree in accordance 
with it. [P. 78S, 0. 2.] 

(b) Civ. Pro. Code, S . 115—Pelusal to hear 
objection to award justifies interference, 

If a Court refuses to hear a valid objection pro¬ 
perly raised before him or entertains matters 
which are outside his jurisdiction, than the High 
Court can interfere under section 115 not with the 
arbitrators nor with the award but with the exer¬ 
cise of the jurisdiction of the Court in dealing with 
the application, [P. 799, C. 2.] 

(c) Evidence Act S. 101 — Objectors to 
award must pr eve the objection — Civ. Pro. Code , 
Sch . 11, Para 15. 

Any party wishing to sot aside an award on the 
gronnd that the arbitrators in arriving at an unfair 
award either refused to hear somebody or heard 
the matter wilhout giving notios of the hearing, 
undertakes tbo burden of satisfying the oourt that 
this is what really happened. [P. 789, C. 2.] 

Lalit Mohan Banerji and A. Sanyal for 
the Applicants. 

Tej Bahadur Sapru and Kamala Kant 
•Verma for the Opposite Parties. 


Walsh, A.C.J.This is a plain case. 
An attempt wag made in the lower 
court to destroy the award by alleging 
misconduot against the arbitrators in 
the sense that they did not give the 
parties, or one of the parties, or some 
of the parties, a proper hearing, or 
adequate notice of the date of the hearing 
of the matter in which they were engaged. 
There are only two ways in which you can 
get rid of an award either by getting it set 
aside in accordance with the provisions of 
paragraphs 15 and 16 of the Code, in which 
case it is the duty of the Judge to refuse to 
file the award aud grant a decree in the 
terms of the award ; or if the learned Judge 
to whom application is made commits 
material irregularity in the oourse of 
the hearing, when he has the parties before 
hjm to deoide whether or nob the award 
filed was objeotionable, then an application 
in revision may be made to this Court. 
These matters are really so elementary 

Knf fc fK l8 r h !? dly , neoea8 *ry to repeat them 
but the distinction so far as the powers of 

fcfie High Court are concerned cannot be 

Shu In l Pre 886 i^ an in the ^ad-note iu 

Pn 7 y ° OTmoil oase O^ulam 
^nan?. Muhammad Hauan (1). The Privy 
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Council there pointed out that the award 
having been made and an application to 
set it aside on the ground of misconduct 
or any other illegality having been refused, 
the Subordinate Judge has no option but 
to pronounce a deoree in accordance with 
it. On the other hand they recognise that 
if the Subordinate Judge commits a 
material irregularity or refuses to exercise 
jurisdiction, for example as Hr. Lalit 
Mohan suggested here refused to hear a 
valid objeotion properly raised before him 
or entertains matters which are outside his 
jurisdiction, then undoubtedly this Conrt 
can interfere under section 115 of the Civil 
Procedure Code not with the arbitrators 
nor with the award but with the exercise 
of the jurisdiction of the Subordinate 
Judge in dealing with the application. 
Those general observation? cover the ques¬ 
tion we have to determine in this revision. 
No serious attempt is really made to show 
that the learned Subordinate Judge did 
anything which cao be brought within the 
terms of seotion 116. On the other hand 
he gave the parties a very full bearing. In 
dealing with the application to him to set 
aside the award he took evidence, ho heard 
the statements of the arbitrators, and he 
formed a definite opinion on adequate 
material. After fully considering the 
matter and setting out bis reasons dearly, 
he comes to the conclusion that no mis- 
oonduot on the part of the arbitrators had 
been made out. The result is that he ex¬ 
ercised his jurisdiction properly and having 
arrived at certain findings of faeft those are 
conclusive. Mr. Lalit Mohan suggested 
that somewhere or other, latent rather than 
patent, might be found, objections to what 
the arbitrators did which the learned Judge 
had not dealt with. These subordinate 
allegations are so vagae that they are 
extremely difficult to handle. But the 
answer to them is that if there was any 
evidenoe of them at all the parties failed to 
satisfy the learned Judge of their credibili¬ 
ty. On the faoe of it the award is an ad¬ 
mirable and oareful document. Any party 
wishingto set aside an award on the ground 
that the arbitrators in arriving at an unfair 
award either refused to hear somebody or 
heard the matter without giving notice of 
the hearing, undertakes the burden of 
satisfying the Court that thisiswhat really 
happened.. The objeotors In this oase have 
utterly failed to do so and the application 
m revision must be dismissed with oosta. 
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The stay order will be discharged with 
costs. Costs will include fees on the 
higher scale. 

Revision dismissed. 

** 1924 Allahabad 790. 

Mokerji and Dalal, jj. 

Ram Sia and another —Plaintiffs-Appel- 
lants 

v. 

Bua —Defendant-Respondent. 

L. P. A. No. 27 of 1923, decided on 3rd 
July, 1924, under section 10 of the Letters 
Patent, from a judgment of Stuart. J., dated 
the 15th November, 1922. 

Hindu Law—Succession—Heritable Bandhus. 

The oonnting (or fixing od heritable bandbue 
should be not from the propositus but from the 
common ancestor. (42 Cal. 384 (P.C.) = 43 I A. 66 
(P.C.J, Foil.) [P. 791.C. !.] 

A. Sanyal —for the Appellants. 

Damodar Das —for the Respondent. 

Mukerji, J.:—This appeal raises a 
question of Hindu law namely, whether 
claimants Ram Sia and Sheo Prasad are 
heirs as Bandhus to the deceased Basi. The 
pedigree i3 given in the judgment of the 
learned Subordinate Judge hearing an 
appeal who dismissed the suit on the 
ground that, the plaintiffs on their own 
showing, were no heirs to the last malo 
bolder of the property. The pedigree, it 
must be undsrstood, was not found by the 
learned Subordinate Judge as correct, for he 
did not apply his mind to this question of 
faot. The judgment of the Subordinate 
Judge was confirmed by a learned Judge of 
this Court and hence this Letters Patent 
Appeal. 

The pedigree for the sake of easier refer¬ 
ence is given bolow :— 

Manchat 


g a Iu Bhori Bilaram 

i I (dead). 


QaDga Met. Aoandi Met. Saukaria 

I I I 

Basi Ram Bia Sheo Prasad 

Plff. Plff. 

* 

(Mst. Mahrani) 

Propositus 
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The learned Subordinate Judge dismissed 
the suit relying on oertain dicta of this 
Court in the case of Shib Sahai v. Sarai- 
wati (1). There can be no doubt that the 
actual decision of the case was correct and 
nobody impeaches the correctness of the 
deoision. But their Lordship at pp. 584-5 
express themselves as follows :— 

"Therefore for Bcndhu relationship to 
exist, it is essential that the per¬ 
sons olaimicg to be the bandhu 
and the last owner must have 
been sapindas of eaoh other. 
The rule of sapinda relation¬ 
ship has been laid dowD in the 
Mitakshara and it extends to 7 
degrees on the father’s side inclu¬ 
ding the laet owner. Taking the 
pedigree put forward by the plaint¬ 
iff, which will be found at p. 9 of 
the paper book, it is clear that 
Bulaki was one degrees beyond the 
7th degree counting from the last 
owner Khairati Rai. We are 
asked to count the 7 degrees from 
the great grand father to Khairati 
who was the common ancestor 
and it is said that computing from 
the common ancestor Khairati is 
within the seventh degree, but 
this computation would leave out 
of consideration altogether Khai¬ 
rati. The mode in which rela¬ 
tionship should bo computed is 
stated in Sarvadhikan's Leotures 
(1880), p. 707 and that is a mode 
whioh the lower appellate Court 
has adopted.” 

The learned Subordinate Judge counted 
7 degrees from Basi to the plaintiffs through 
Mandbat and found that they were within 
7 degrees of the propositus. He added 
that, as the plaintiffs olaimed through 
their mother and as it was neoessary that 
they also should be sapindas of Basi, 
the latter must be withiD 5 degrees 
from themselvos in order that Basi 
might be their sapinda. Thus counting 
from plaintiff to Basi through Mandhat^be 
found that Basi was beyond the 5th 
degree. Thus, be said, there was no 
mutuality of sapindaship between the 
claimants and Basi and he held that the 
plaintiffs were out of Court. 

We have read the reference made in the 
judgment to Sarvadhikari'8 book, both the 

(1) (1916) 37 All. 683-301.0.903-lS.'A.L.J. 766, 
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old and the new edition. We have also 
been referred to the Privy Council case of 
Bam Qhander Martand Waikar v. Vinayak 
Venkatesh Kotheka (2) and to a later oaee 
decided by the same tribunal, namely, Adit 
Narain Singh v. Mahabir Prasad Tewaritt), 
All the three authorities agree in laying 
down that the counting should be not from 
the propositus but from the common ances¬ 
tor. Where a party claims through bis 
father he must be within 7 degrees from the 
common ancestor, counting the olaimant 
himself. Where a party olaims through 
his mother, be must be within 5 degrees 
from the common ancestor, counting the 
claimant himself. The claimants in this 
oase claim through their mothers and there¬ 
fore they should show that they are within 
5 degrees of the common ancestor and this 
they have sbowD. Taking the propositus, 
he is connected with the common ancestor 
through his father and he should be within 
7 degrees of the common ancestor Mandbat 
and such is the oase here. It is dear 
therefore that the plaintiffs ought to 
succeed. 

Before leaving the subject we may point 
out that in the seoond edition of Sirvadhi- 
kari’s book on Hindu Law of inheritance the 
oa30 in Indian Law Rsport, 37 Allahabad, 
has been adversely oritioised by the learned 
Editor [vide foot-notes of page 499). As 
we have already stated the oritioism is 
really towards what is praotioally an obiter 
dictum and not against actual deoision of 
the oase which was perfectly oorreot. In 
the oase in 37 All. the olaimant Bulaki 
was claiming through his mother and he 
could not suoaeed since be did not prove 
that he was within 5 degrees from the 
common anoestor, being in the 6th degree. 

The result is that we set aside thedeoree 
of this Oourt and the deoree of the learned 
Subordinate Judge and remand the appeal 
to the Subordinate Judge for being disposed 
of aooording to law. The costs here and 
hitherto will abide the result. 

A further test has to be applied, whioh 
teat is meant to deorease the number of the 


(a) (1914, 43 Cal. 884-41 I.A. 990-18 O.W.N 
„ M,LJ ’ 1*93 — 1 L.W. 831- 
2*^5, ll9 -l6 M.L.T. 447 — 11914 
“•W.N.885-1 8 Bom L.R. 868-36 1.0 

fqi f,Qoi?"A aA T , H , o J a 8 ir 20OiL - , ‘ M8 

(3) (1931) 48 I.A 86-40 M.L J. 270 —(1931 

AL,> 308 " 83 Bom 
ml! 6 0W,N ' 849-88 O.L.J. 968-S 
l *»• pf • W-M M.L.T, 940 - 601.0. 961- 
6 Pat, W* 140-14 L.W, 90 (P.0,) 


people who but for the teat would be entit¬ 
led. This is laid down at pp. 591 tc 594 of 
Dr. Sarvadhikari's book (2nd edition) whioh 
has always been accepted as very reliable 
on the point. This test was applied in the 
case of Sheo Nandan v. Munni (4) by Gokul 
Prasad and Ryve3, JJ. Applying this tesb, 
we find that, the plaintiffs' maternal grand 
father was Bhori, who was a sapinda, and 
the common ancestor was Bhori's father, 
also a sapinda oi the plaintiffs. Mandhat, 
the oommon ancestor being directly in the 
father’s line of the propositus, was bis 
sapinda. 

Suit remanded. 

( 1 ) 1933 All 393 = 21 A.L.J. 269— 4 L.R A. Civ. 

16S. 
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SULAl&lAN AND KaNHAITA LaL, JJ. 

Bhawani Singh —Plaintiff—Appellant. 

v. 

Mukhin Lal and others —Defendants— 
Respondents. 

S. A. No 51 of 1923 deoided on 
22nd May, 1924, from the deoree of the 
Distriot Judge of Budauu dated the 
3rd Ootober, 1922. 

Pre-tmption—Custom of. 

AoQ9tom ol pro-empiioo ot which there is prima 
tacit bvidcucd iu ib j entry in iho tca/ib-ul-ars is 
not neoessarily neg«iivod by three instances ol 
sates to strangers. (P. 799, O. 1 ) 

Hamandan Prasad —for the Appellant. 

Panna Lal —for the Respondents. 

Sulaiman, J.:—This is a plaintiff's 
appeal arising out of a suit for pre-emption. 
The learned Distriot Judge conceded that 
the entry in the wajib-ul-arz relied upon 
by the plaintiff was a prima facie evidence, 
whioh ought ordinarily to be taken as 
evidenoe of custom. He however held that 
in view of the peouliar circumstances, dis¬ 
closed by the “ halat dehi," the presump¬ 
tion had been rebutted. He referred to the 
oiraumstanoea that the village was origin¬ 
ally a " muafi" village and was populated 
by some GoBain, after whom it is dow 
named. This however happened more than 
a hundred years ago and the exact date 
oannot be ascertained. The learned Jndge 
thought that in 1216 Faali the village was 
oonfiaoated and a settlement was made 
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with certain Thakors. It however appears 
that it was muafi originally and the muafi. 
was only resumed owing to the refusal of 
the previous holders to pay the revenue 
assessed thereon. The learned Judge then 
goes on to say that between the years 1842 
(1824 is a misprint) and 1864 there were 
seven cases of sales. He therefore thought 
that the presumption had been rebutted. 
We may point out that out of the seven 
sales three were auction-sales about which 
by virtue of any oustom there could have 
been no right of pre-emption asserted. 
Further we find that with the exception of 
three sales of 1842, 1853 and 1854 the 
others were cases of sales to co-sharers. 
It is also not quite clear that even with 
regard to these three cases the transferees 
were necessarily strangers and not co¬ 
sharers, a9 the khewats for these periods 
have not been produood. In auy case we 
do not consider that the three instances of 
sales to strangers, assuming that there had 
been such transfers, would necessarily 
negative the existence of the custom. It 
may well be that these sales were not 
objectionable to the co-sharers or that the 
purchaser had offered prices so high as to 
make it impossible for the co-sharers to 
outbid them. We set aside the decree of 
the Court below and decree the plaintiff's 
claim with costs. The finding as regards 
consideration is not now challenged. The 
decree will be subject to the payment of 
Rs. 436-4-0 on or before the 2nd of July, 
1924. In case of payment the plaintiff 
will get his costs in all courts including in 
this Court fees on the higher soale. In 
ease of default the plaintiff's suit shall 
stand dismissed with costs in all courts 
including in this Court foes on the higher 
soale. 

We may note that the sum of Rs. 436-4 
is quite independent of any sum which the 
plaintiff may be liable to pay, if at all, to 
the prior mortgagee mentioned in the sale- 
deed. 

Decree set aside. 


** 1924 Allahabad 792. 

Walsh, a.c.j. and Sulaiman, j. 

Mehi Lai —Plaintiff—Appellant. 

v. 

Ramji Dass and another —Defendants— 
Respondents. 


L.P.A. No. 58 of 1923 decided on 4th 
July, 1924 under section 10 of the Lsttera 
Patent from a judgment of Daniels, J. dated 
25th January, 1923. 

(a) Evidence Act, S. 63 15 ) — “ seen it” 
meaning of. 

Mere (act of having seen the document is enough 
the witness need not have read it or have been able 
to do so, in order to make bis evidence admissible. 
[P. 793, C. 2.] 

(bi Interpretation of statutes—Safest course. 

The safest course is to bold faut to the exact lan¬ 
guage in its ordinary interpretation. [P. 793, C.,1.] 

(c) Evidence —Adinissibiiifi/ and credibility, 

Admissibility is a question of law and credibility 
of evidence is one of fact. [P. 793, C. 2.] 

S.N. Sen —for tbs Appellant. 

K.N. Kalju —for the Respondents. 

Walsh, A C.J.--Thi9 appeal raised a nloe 
point and a very interesting point, namely,as 
to the meaning of the word "seen it"—used 
with reference to a document in section 63 
of the Evidence Act. The facts of the case 
are—so far as they are material—that an 
attesting witness to a certain mortgage 
transaction for Rs. 80, alleged to have 
taken place in 1865, which is either lost or 
not forthcoming, sc as to entitle the party 
to give secondary evidence of it, was 
produced in the trial oourt. Hi9 name was 
Anandi Lai He was ignorant of Persian 
character, and therefore unable to read the 
dooument itself, but he purported to give 
evidence, or at any rate the first oourt of 
appeal understood him to give evidenoe, 
that the contents of the document were 
either translated, or read out to him, or 
explained to him, in such a way that he 
was able to remember them, and he gave 
on oath his recollection of the material 
contents of the dooument, and has been 
believed by the first court of appeal. If 
that finding of faot can be justified in law, 
the plaintiff's case is established. The ques¬ 
tion is whether the judge was ontitled to 
hear and believe the witness’s oral account 
of the contents of the dooument. The 
matter came before a Judge of this Court, 
and in a very clear judgment he has held 
that the Distriot Judge was not so entitled. 
He rightly says : " under sub-section 5 of 
seotion 63, only a witness who has himself 
seen a dooument is entitled to give evidence 
of it ”, and he goes on to say " this clearly 
implies that he must be a witness who 
could read "thddocument”, and hefollows a 
deoieion of Mr. Justioe Tudball in the oase 
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of Ghure v. Chatrapal Singh (1). After 
bearing the matter very fully argued, we 
have come to the conclusion, with great 
respeot to these two Judges* that we are 
unable to agree. The critical words in the 
section are “ seen it". The result of the 
dsoision would be, for example, that a 
highly educated person knowing several 
languages except German, who had 9een 
an original document in German which 
been lost, and who was interested in its 
contents and had bad them translated to 
him by an equally highly educated person 
who knew German, and explained to him 
phra36 by phrase in such a way that the 
English translation of the German contents 
were firmly imprinted on his memory, 
could not give the contents of that docu¬ 
ments in evidence under section G3, 
although he undoubtedly had seen the 
document. It does not follow, because an 
interpretation leads to a startling result, 
that it is necessarily wrong* But it must 
be admitted that the interpretation whioh 
produces this result is not the literal 
meaning of the language used, but involves 
the addition of words whioh are not in the 
section. Nobody can doubt that one is from 
time to time compelled to imply or read 
into the language of an ambiguous section 
something which is not actually there, 
but as a general rule the safest course i9 to 
hold fast to the exaot language in its 
ordinary interpretation, if it is capable of 
bearing it. It is difficult to draw the line 
onoe you begin to introduce ideas of your 
own, and a loose method of interpretation 
undoubtedly leads to a great deal of differ¬ 
ence of opinion and uncertainty. We are 
of opinion that the section means what it 
says. The question is, has the witness 
seen the dooument ? The further question 
whether he is able to give evidence of its 
contents, is a question of his credibility. 
Mr, Justice Tudball in his judgment is of 
opinion that the words *’ seen it M mean 
having seen and examined the dooument, 
so as to he in a position to give direct evi¬ 
dence of its contents, The section does not 
flay that, it might have said "read it.” It 
says neither. If, as might be expeoted, the 
legislature intended the right of the witness 
to give the contents, to depend upon what 

! ? n W ahould been not 

\ ‘ J bD f 8een tha,n "• As the 
matter stands, he ia allowed to give an oral 

(1) (1914) 19 A.IiJ, 989.-28 J.O. 11. 


account of the contents, when he has 
merely seen the document, and obviously 
once he has Been the document, his capa¬ 
city to give the contents may result, not 
from what he saw, bub from what he was 
told at the time when he 3aw it. In other 
words the admissibility of the evidence is 
one thing, the weight to be attached to it 
by a Judge of faot is another. If one were 
to indulge iu speculation upon what . is 
undoubtedly a rather interesting literary 
problem, it is not impossible that the 
original intention was to say " read it.” 
But a great proportion of the population'in 
India cannot read at all, and that provision 
would have excluded a large body of valu¬ 
able evidence. Whether this was so or not, 
we have to take the language as we find it, 
acoordiog to its natural meaning. Thefact I 
that the witness has seen it make3 his’oral 
acoount admissible. The important : ques¬ 
tion whether his account is credible _is a 
question of fact for the trial Court. 

We therefore allow the appeal and res¬ 
tore the decree of the District Judge ’with 
oosta here and below, including in this 
Court-fees on the higher scale. 

Appeal allow ed. 

1924 Allahabad 793. 

SULA1MAN AND KANHAIYA LAD, JJ. 

Debi Prasad —Plaintiff-Appellant. 

v. 

Eamta Prasad and others— Defendants- 
Respondents. 

S. A. No. 91 of 1923, deoided on 5th June, 
1924, from a deoree of the Second Addi¬ 
tional District Judge of Gorakhpur, dated 
the 14th November, 1922. 

Pre-emption—Custom of wa;ib-u!-art. 

A custom of pre-emption ia negatived by entry 
in wajib ul ar* showing that all co-sharers agreed 
that there would. 9inoo the time of each agreement 
be no onstom of pre-emption in vogue. [P» 794, 
0 . 1 .] 

ilf. L. Aqanoala—lor the Appellant. 

Sankar Saran —for the Respondents. 

Sulaiman, J :—Second Appeals No9. r 91 
and 92 of 1923 arise out of two suits for 
pre-emption. The only question raised in 
these appeals is whether there is a custom 
of pre-emption with regard to sales and 
nanfruotuary mortgages in the two villages, 
Salempar and Ohalnpur, in whioh the 
shares sold are situated. 
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Both the Courts below have held that 
the custom has not been established. The 
plaintiff relies on the entries of the wajib- 
ul-arzes of the years 1833 and 1860, but 
the Courts below, having regard to the 
previous history of the village, have oon- 
oluded that inasmuch as the villages were 
waste till about the year 1220 Fasli when 
they were settled either with only one man 
or two and that since that time the heirs 
aud legal representatives of these persons 
alone have remained in possession there 
could be no ocoasion for its growth. If 
the matter had stood at that we would have 
had some hesitation in upholding the find¬ 
ing of the Courts below. 

It appears, however, that at the last 
settlement of 1885 the word " nadarad" 
(nil) was noted against paragraph 4 of the 
xvajib-ul-arz relating to the oustom of pre¬ 
emption. This was not all. After reciting 
a number of other praotioes and oustoms 
prevailing in the village, the wajib-ul-arz 
goes on to remark that with the exception 
of the aforementioned practices there are 
for the present no other praotioes or ous¬ 
toms ; it is therefore ordered that the 
ancient oustoms shall be maintained. It 
is to be noted that these were not non- 
Muhammedan villages in 1885 in respeot of 
which strict proof with regard to the 
existence of the oustom of pre-emption was 
required. The entry in the wajib-ul arx 
clearly indicates that all the oo-sharers 
agreed that there would since that time, be 
no oustom of pre-emption in vogue. Even 
if a custom of pre-emption bad existed 
prior to 1885, it must be deemed to have 
been abrogated. There is no evidence of 
a fresh growth sinoe that time. We may 
also note that the Court of first instanoo 
has distinctly found that the plaintiff had 
refused to make the purchase and bad 
refused to aocept a registered post-oard 
containing an offer from the vendor and 
wa3 therefore estopped from bringing the 
suit. The lower appellate Court however 
has not gone into that question. 

Both these appeals accordingly fail and 
are hereby dismissed with oosts including 
in this Court-fees on the higher soale. 

Appeals dismissed. 
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SULAIMAN, J. 

Lachmi Narain —Applicant- Appellant. 

v. 

Alt. Brij Rani —Opposite-Party-Rea- 

pondent. 

Ex. F. A. No. 106 of 1923, deoided on 
27th May, 1924, from a deoree of the 
Subordinate Judge of Bareilly, dated the 
27th January, 1923. 

( 4 ) Civ. Pro. Code, 8. 96 — ivplicalion In exe¬ 
cution. 

No appeal lies from an order refusing to restore 
an applioation in th-s Exeoution Department. 
[P. 795, C. 1.] 

(b) Ciu Pro. Code, 8. 47— Order of stay of pro¬ 
ceedings and of cost is not a decree. 

Under 8. 1 read with 8. 17 an order passed by 
the exeoution Court is a deoree only whon it 
determines a question relit ng to the exeoution, 
discharge or satisfaction of ihe deoree ; stay of 
proceedings ia not a deoree. [P. 795, C. 2.] 

(o) Civ. Pro. Code. S. 96 -Centrally no apotal 
lies from an c rdtr as to cos's. 

An order as to coet3 is ordmirily a matter in the 
disoretion of the trial Court and unles9 eome 
question of principle ia involved no appeal oan 
ordinarily be entertained, [P. 795, 0, 2.] 

17. S. Bajbai —for the Appellant. 

Iqbal Ahmad —for the Respondent. 

Judgment:—This appeal has been 
filed as an Exeoution First Appeal from an 
order, dated the 27th of January, 1923. 

A compromise deoree bad been pa9sodin 
favour of the respondent against the appel¬ 
lant under wbioh the respondent was 
entitled to recover a sum of money. The 
appellant filed a declaratory suit to avoid 
this deoree as he wa9 a minor. His suit 
was dismissed and an appeal was filed 10 
this Court. An injunction was issued from 
this Court restraining the respondent from 
proceeding with the exeoution of her deoree- 
On the 9th of August, 1922, the Exeoution 
Court stayed proceedings and on the 10th 0 
August it passed an order directing tha 
the exeoution oase should be struok off a® 
the appeal might take a long time for 
disposal. It however ordered that the oost 
were to be borne by the deoree-holder. o 
an application made by the deoree-bolder 
the Court modified its order on the 95“ 
October, 1922, and direoted that tha deorae- 
holder should get her oosts but no notice 
of this applioation had been served on one 
present appellant. 
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On the 13th of Ootober, 1922 the present 
appellant applied for setting aside the order 
of the 9th of Ootober, 1922 on the ground 
that it had been passed ex parte and was 
not a just and proper order. After notice 
had been served on the respondent and she 
had put in objections the Court on the 27th 
of January, 1923 dismissed the application 
for restoration saying that the previous 
order was ooe correcting an obvious error 
in the earlier order and that the Court 
could not ohange the order. 

I am of opinion that no appeal really lies 
from the order, dated the 27th of 
January, 1923. Under 6eotion 647 of the 
Code of Civil Procedure of 1882 there was 
a conflict of opinion whether procedure for 
setting aside ex parte decrees could or could 
not be applied iD extenso to applications to 
set aside orders passed by the Execution 
Department. By tbe Amending Aot of 
1892 an explanation to that seotion was 
added saying that tbe seotion did not apply 


to applioations for the execution of decrees. 
In the meantime an appeal from a judg¬ 
ment of this Court went up to their Lord¬ 
ships of the Privy Council and their 
Lordships, independently of the explana¬ 
tion, bold that the old section 647 did not 
apply to applioations for execution {vide 
Thakur Prasad, v. Fakir Ullah (1). Accord¬ 
ingly the Legislature has now omitted the 
explanation for section 141 of the new Code 
of Civil Procedure as it was unnecessary. 
It has been held in the case of Bharat Indu 
v. Asghar Ali Khan (2) that no appeal 
lies from an order refusing to restore an 
application in the Execution Department. 
What in tbe present case has happened 
is that the appellant made t an application 
for setting aside the order, dated the 9th of 
Ootoher, 1922 and the Court below has 
refused to set it aside. I oannot treat this 
last order, dated the 27th of January, 1923 
a - 8 . ? decree so as to give the appellant a 
n f ht of appeal. Under seotion 2 read 
with seotion 47 of the Code of Civil Pro- 
oedure an order passed by the execution 
Uourt is a decree only when it determines 

a question relating to the execution, die- 

charge or satisfaction of the deoree. In 

« Metho question before the 

and ly ? ne 0( at »ywg proceedings 

reallv d d 8 to ba “ °osts. It 

reaUy_did_notre Ute to the execution, dis- 

U) {189C) 17 All. 106-93 IA.44.R mt r s 
6 Str. 626 f£n » “ B M,LJ * 8 “ 

(3) 1928 All. 460 — 45 AU. 148-91 A.L J. 136. 


charge of satisfaction or the decree itself, I 
No appeal therefore lies from this order. * 

Assuming however that an appeal lies, 

I am of opinion that even on the merits 
tbe appeal cannot succeed. It was no 
fault of the decree-holder that an injunc¬ 
tion was issued restraining her from 
proceeding with the execution other decree. 
If tbe execution is stayed in tbe interest 
of the present appellant there is no reason 
whatsoever why the decree-holder should 
be made to bear her own costs. Her 
application was made at a time when no 
injunction had been issued and the deoree- 
bolder was at that time perfectly entitled 
to apply for execution. 

Furthermore, the order as to costs is 
ordinarily a matter in the discretion of the 
trial Court and unless some question of 
principle is involved no appeal can ordin¬ 
arily be entertained. 

This appeal accordingly fails and is 
hereby dismissed with costs. 

Appeal dismissed. 

1924 Allahabad 796. 

SULAIMAN AND IIUKERJI, JJ. 

Baijnath Singh— Plaintiff-Appellant. 

v. 

Chandrapal Singh and others —Defend- 
ants-Respondents. 

L. P. A. No. 108 of 1923, deoided on 
24th July, 1924, from the judgment of the 
Daniels, J, dated 5th April 1923, reported 
in 1923 All. 553. 

(a) Agra Tenancy Act, S. 4. 

Persons who obtained land from tbe landholder 
on payment o( lamp sum as premium without 
agreement to pay rent for the express purpoeo of 
planting trees are not tenants. [P, 796» C. 1] 

(b) Agra Tenancy Act, S. 4 (2 1 —Definition of 
land . 

Land on whioh a grove stands is not ‘ land ’ 
as defined in Q, 4. ol. (2) of the Tenanoy Act*. 
[P. 796, 0. 1] 

(o) Transfer o/ Property Aot % S. 6— Interest ol a 
pardon’s holding on which he has planted grove i$ 
transferable. 

All property and certainly the interest of a 
person's holding on whioh he has planned a 
grove is property and is transferable under B. 6. 
[P.796,0, lj 

U. S. Bajpai and Rumuda Prasad — for 
the Appellant. 

K, N. Katju—lor the Respondents. 

Judgment:—The question raised Ip. 
this Letters Patent Appeal is whether the- 
respondents had a right to transfer their 
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grove. The suit was for the ejectment of 
the respondents on the ground that the 
respondents Nos. 2 and 3 were holding the 
land with the permission of the plaintiff, 
the land-holder, and they bad no right to 
transfer the same on which a grove was 
standing to the respondent No. 1 without 
his consent. 

It is common ground that the respond¬ 
ents Nos. 2 and 3 obtained the land from 
the land-holder, on payment of a lump sum 
as a premium without any agreement to 
pay any rent, for the express purpose of 
planting trees. There is no evidence that 
any custom obtained in the village such as 
may govern a case like this. We have to 
decide the question on the provisions of 
the general law having special regard to 
the provisions of the Tenancy Act. 

The position of the respondents Nos. 2 
and 3 cannot bo that of a tenant within the 
moaning of the Tenancy Act. They co not 
pay any rent. Much less do they pay any 
rent for a grove. Even if they had agreed 
to pay a rent for the land, on which they 
proposed to plant a grove, the rent would 
have been paid for the land and not for the 
grove. Land on which a grove stands is 
not ‘land’ as defined in section 4, clause (2) 
of the Tenancy Act. See Habibullah v. 
Kalyan Das (l) and Kesko Prasad Singh 
v. Sheo Pargash Ojha (2). The premium 
which they paid can in no S9nse of the 
term be called a rent. A tenant under 
section 4 of tbo Tenancy Act is one who 
pays a rent for land or a grove and other 
things mentioned there. The respondents 
Nos. 2 and 3 are therefore no tenants. It 
is clear therefore that the provisions of the 
Tenancy Act, specially section 20 of that 
Act, do not apply. 

Aooording to the general law all property— 
and certainly the interest of a person's 
holding on whioh he has planted a grove, is 
property—is transferable under section 6 
of the Transfer of Property Act. It there¬ 
fore follows that the respondents Nos. 2 
and 3 were entitled to transfer the interest 
that they possessed in the grove to the 
respondent No. 1. On this short ground 
the appeal fails. We, therefore, affirm the 
decree of this Court and dismiss the appeal 
with costs which will inolude counsel’s 
fees in this Court on the higher soale. 

Appeal dismissed. 


(1) 1914) 19 A.L.J. 1050 = 96 1.0. 169. 
(3) (1921) 19 A.L.J. 749 (F.B.) 
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Walsh, a.c.j. and Boys, j. 

Lal Umrao Singh —Judgment-Debtor— 
Applicant. 

v. 

Lal Singh —Decree-Holder and Chiltu 
Mai, Purchaser—Opposite party. 

Civ. Rev. No. 110 of 1923, deoided on 
30th June. 1924, from an order of the Ad¬ 
ditional District Judge of Aligarh, dated 
28bh March 1923. 

(a) Civ. Pro. Code, O. 21, R. 46— Mortgage 
bend—Gen. el. Act, S. 3 (25) Gen. Cl. S. 3 (34)— 
Penal Code, S 22 . 

Simple mortgage bond is moveable property lor 
the purpose of procedure for attachment—(Case 
law discussed) 15 All. 134 ; 26 Bom. 305 ; IS P.R. 
1909 : 37 M»d. 51; 50 I.O. 157 Foil. 

lb) Civ. Pro. Code. O. 21, R. 79—Mortgage 
bond. 

Simple mortgage bond is moveablo property for 
the purpose of 9ale. 

(c) Civ. Pro. Code. O. 21, R. 89 —Mortgage bond • 

8imple mortgage bond is moveable properly for 
the purpose of setting a=ide sale and R. 89 bas no 
application to it. [P. 798, C. 1.] 

K.N. Laghate —for the Applicant. 

Boys, J.:—Lal Umrao Singh judgment- 
debtor (the applicant in revision here) held 
a simple mortgage bond which was attach¬ 
ed and sold by Lal Singh, the first opposite 
party here in execution of a decree. On 
the 23rd of October 1922, the judgment- 
debtor sent the money by telegraphic 
money-order but it arrived after the sale. 
The 24th being a Sunday, he deposited tbe 
money on the 25th and on the 28th filed 
an application under rale 89 to get tbe sale 
set aside. The decree-holder objected that 
the simple mortgage bond not being ‘‘immo¬ 
veable property ” the sale could not be set 
aside. The Munsiff disallowed this objec¬ 
tion holding that a mortgagee’s rights, 
whether the mortgage wa9 simple or usu¬ 
fructuary, constituted “ an interest in im¬ 
moveable property”, that the faot that tbe 
property attached was attaohed as movea¬ 
ble did not render it moveable onoe for all 
and that it was immoveable within tbe 
meaning of the term in the Transfer of 
Property Act. 

Tbe District Judge on appeal relying on 
Nataraja Iyer v. South Indian Bank (1, an 


(1) (1911)37 Mad. 16 = 10 M.L.T. W8"* 8 JS* 
91-0911) 2 M.W.N. 690-29 M.L.J. 105. 
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Karim-un-nissa v. Phul Ohand (2) allowed 
the appeal holding the simple mortgage- 
boDd to be moveable property and held 
that, that heing so. the sale could not be 
set aside. The judgment-debtor asks us to 
revise this order. 

For the applicant no serious attempt has 
been made to show that a simple mortgage- 
bond is not “ moveable property ” for the 
purpose of determining the procedure ap¬ 
propriate to attachment and that such pro¬ 
cedure is not contained in Order 21, rule 46 
(section 268 of the old Code). This is a 
position he could hardly take up in face of 
the provisions of the Code of Civil Proce¬ 
dure and adverse authority. Compare 
Karim-un-nissa v. Phul Chand (2), Tarvadi 
Bholanath Harishanker v. Bai Kashi (3), 
Bantu v. Ganda Singh (4). Nataraja Iyer 
v. The South Indian Bank of Tinnevelly (1) 
(and oases there quoted), and Shah 
Mohammad Yusuf v. Lachmi Narain (5), 
Karim-un-nissa v. Phul Chand (2) was 
referred to in Sheocharan Lal v. Sheo 
Sexvak Singh (6) but not overruled and 
Bantu v. Gaxida Singh (4) was referred to 
and distinguished but not overruled in 
Sexua Ram v. Dheru Shah (7). The appli¬ 
cant however contends that while a simple 
hypothecation bond may be treated as 
moveable property for the purpose of attach¬ 
ment and the procedure of Order 21, 
rule 46 be applicable it does not follow that 
it is not " immoveable property ” for the 
purpose of the sale and setting aside of the 
sale under Order 21, rule 89 and he has 
referred to Mxissammat Bhaxcani Kuar v. 
Gulab Rai (8), Sheo Cham Lal v. Sheo 
Sewak Singh (6), Mutsaddi Lal v. 
Muhammad Hamf (9), Sewa Ram v. Dheru 
Shah (7), Ram Sarup v. Earpal (10). 
and Hafizuddin v. Jadu Nath ( 11 ). 
I, 01 * 11089 1 All. 348 was shown in 

.u fco b® no longer law. 

n w°S 8r L 18 AU * 469 : 10 A.L.J. 167 ; 
12C -W.N.821 and 15 A.L.J. 33 have 
very little bearing, if an y, on the point. 


(3) (1893) 16 All. 194 ca 1898 A,W N Ki 

(3) (1902- 26 Bom. 305-4BomL R 

(4) 09W)18P.R. 1909-1 P . w 

® O.Ii.J. 49 — 50 1.0 157=aQi OP 4 

ffi Z ie9 'S m°- C ' 4 

} { pV£ 5 x££-*- 1913 - 18 318- 

(8) (1876-78) 1 All. 348 

(9) (1912) 10 A.L.J. 167-15 I n brq 

IS (S) \l SSrS 1 891. I d - " a - 16 A LJ - 


Bat the ruling of Kensington, J. in 18 I.C. 
318 does go the whole length of his 
contention. The learned Judge held, 

11 It does not follow that because a mortgage 
1 debt 13 to be treated a3 moveable property for 
1 the purpose of attachment under r, 46, it 
1 should therefore b9 oocsidered as moveable 
• property in all oases, 

and for that as well as for another reason 
ordered the lower Court to hear the appli¬ 
cation for setting aside the sale. Id support 
of his view the learned Judge relied only 
upon 58 P.R. 1899 in which it was held, 
in a case dealing with the rights of a 
Hindu female heir to alienate, that a 
mortgage debt is immoveable property. 

The opposite party, on the other hand 
contends that the bend being certainly 
attached a9 moveable property must be 
held to be sold as moveable property. The 
first part of this contention is, as I have 
already said, well established and in effect 
admitted. In support of the conclusion it 
may be 9aid that in two of the cases 
quoted 15 All. 134 and 37 Mad. 51, 
language was used which suggests that 
in the minds of the learned Judges, what 
was moveable for the purposes of attach¬ 
ment was moveable for the purposes of 
sale. A consideration of these authorities 
aud another to which I shall refer and 
particularly of the nature of a simple 
hypothecation bond leaves no doubt in my 
mind that the contention of the opposite 
party is correct, that the bond is moveable 
property for all three purposes, attachment 
sale and setting aside the sale under 
Order 21, rule 89. 

The learned Munsif has held that the 
bond constitutes an 11 interest in immove¬ 
able property ” and is therefore "immove¬ 
able property” within rule 89. Is the 
premise correct ? A simple mortgage bond 
carries with it two rights; a right to a 
deoree for money and to a deoree for sale. 
The latter gives the mortgagee a right to 
be reoouped from the sale proceeds but 
gives absolutely no right of any sort to or 
in the land. He ha9 not even a right to 
all the sale proceeds but to only so much 
as may be neoessary to meet his debt. 

In 26 Bom. 305, Ohandavarkar, J. t said 
at page 311. " A simple mortgage oreates 
a right to recover the debt due on it 
from land; a mortgage with a right of 
u foreclosure oreates a right to recover the 
u itself. Therefore a debt due on a 
simple mortgage is a debt, though it is 
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secured on land, and the security is 
‘ merely collateral." What justification 
is there for holding that a simple 
hypothecation bond creates “ an interest 
in immoveable property."? 

Next we have the consideration clearly 
stated by Jeokins, C.J., in the case 
26 Bom. 305 just referred to and concurr¬ 
ed in by Chandavarkar, J. quoting 19 Bom. 
121, that the cebt has been sold and that 
certainly the sale of the debt cannot be set 
aside, and that the seourity must go with 
the debt. It is urged for the applicant 
that from the mere fact that for the pur¬ 
poses of th6 procedure for attachment it is 
convenient to treat the bond as moveable, 
it doesnot follow that other considerations 
as to the attributes of the property to be 
affeoted or possibly affeoted, did not 
determine its nature when the legislature 
was considering its sale and theconsequen- 
ces to follow from its sale. This may be 
conceded but there is no evidence to show 
that this consideration did weigh with the 
legislature or that effect was given to such 
considerations. On the other hand, it 
must be oonceded tba% in the absence of a 
clear intention to the contrary, what is 
held to be moveable property at the time 
of the attachment may reasonably be 
considered to oontinue to be moveable at 
the time of the 9ale, and I find myself in 
agreement with the view of Chandavar¬ 
kar, J., in 26 Bom. 305 at p. 312 where he 
further says that, even assuming that " it is 
an interest in immoveable property and as 
such is immoveable property itself, we have 
as I said at the outset a clear indication 
of the intention of the legislature that for 
the purposes of the Code of Civil Procedure 
it should be treated a9 moveable property". 

Lastly to hold that it is not immoveable 
property is consistent with the definition 
of “ immoveable property " to be found in 
the General Clauses Act, section 3 (25j. 
The expression " benefits to arise out of 
land " was never intended to cover such a 
matter as the seourity held by the mort¬ 
gagee under a simple mortgage-bond, but 
suoh benefits as the right to a ferry. 

For these reasons I have no hesitation in 
holding than a simple hypothecation bond 
is “ moveable property " not only for the 
purposes of attachment but also for the 
purpose? of sale and Order 21, rule 89 has 
no application. 

It is not clear that any question affeoting 
th 3 jurisdiction of the Dietrict Judge arises 
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in this case, suoh as would justify this 
Court interfering in revision, were we other¬ 
wise inclined to do so, but we had heard 
much argument before this point emerged 
and we thought it desirable then to hear 
the argument out as the matter appears 
not to have been definitely determined by 
this Court and is one which might arise 
again at any time. I would dismiss the 
application. 

Walsh. A. C. J. : —I have read the 
judgment of my brother Boys and I agree 
with it. 

By the CourtThe order of the 
Court is that the application is dismissed 
with costs on the higher scale (if any). 

Application dismissed . 

*1924 Allahabad 708. 

SULA1MAN AND KANHAIYA LaL, JJ. 

Sita Ram Singh and another —Plaintiffs- 
Appellants. 

v. 

Gheddi Singh and others —Defendanfcs- 
Reapondents. 

S. A. Nos. 120 and 121 of 1923, deoided 
on 4th June, 1924, from a decree of the 
Second Additional Judge of Gorakhpur, 
dated the 20th November, 1922. 

Hindu Law Joint family property—Alienation-- 
Subsequently born ton has no fresh start for ftmt- 
tofion though he can question alienation which mi 
unvahd at the time it is made Limitation Act, 8.6. 

Although it cannot be disputed that a subse¬ 
quently born Hindu eon b>is a right to avoid an 
alienation whiob took place at a lime when other 
members of the family. Dot parties to the deed, 
were alive, it does not follow that be has a fresh 
start for the purpose of limitation from the time 
of his birth. When an alienation is m*de which 
is uot justified by necesiity a oauso of action 
arises in favour of the other memoers to have it 
set aside and *o recover possession from the alienee 
but there is ouly ono cau^e of aotion in favour of 
the other membere of the family, BuooeaaivB 
causes of action cannot arise as new members are 
born year after year. (83 All. 654 ; 19 A.Ij.J'B* 
978, List.) [P. 799, C. 1.) 

St. C. Thompson —for the Appellants. 

S. xV. Sen —for the Respondents. 

Sulaiman, J. : —This is a plaintiffs 
appeal arising out of a suit brought by two 
plaintiffs to set aside a deed of transfer by 
their father on the ground that there wa® 
no legal necessity for it. The plaintiffs 
case was that the elder plaintiff had attain¬ 
ed majority within three years of the date 
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of suit. The pleas in defence amongsb 
-others were that the elder plaintiff was 
more than 21 years old at the time of the 
institution of the suit and that the younger 
plaintiff had not been born on the date of 
the alienation at all. 

Both the Courts below have dismissed 
the olaim. The findings are that plaintiff 
No. 1 was more than 21 years of age at the 
time of the institution of the suit and that 
the plaintiff No. 2 had cot been born on the 
date of the alienation. 

It is contended in second appeal before 
us that inasmuch as the plaintiff No. 1 bad 
a right to challenge the alienation and the 
plaintiff No. 2 was 1 born while that right 
was subsisting, the plaintiff No. 2 also 
acquired the right to challenge the aliena¬ 
tion and that so far as he is concerned his 
olaim cannot be barred by time if three 
years after bis attaining majority have not 
expired. We are unable to accept this 
contention. 

Although it cannot be disputed that 
a subsequently born Hindu son has a 
tight to avoid an alienation whioh took 
place at a time when other members of 
the family, not parties to the deed, were 
alive, it does not follow that be has a 
fresh start for the purpose of limitation 
from the time of his birth. When an 
alienation is made wbioh is not justified 
by necessity, a cause of aotion arises in 
favour of the other members to have it 
set aside and to reoover possession from 
the alienee, but there is only one cause of 
aotion in favour of the other members of 
the family. Successive causes of action 
cannot arise as new members are born 
year after year. If the contention of the 
appellants were to be accepted the result 
would be that in many cases suoh suits 
would never become barred by time inas¬ 
much a9 new members may be born before 
the minority of an elder member is over. 

The learned Advocate for tbe appellants 
has relied on the cases of Tulshi Ram v. 

cu- aD< * B^iip Kuar v. Balbir 
babai (2), but both these oases are distin¬ 
guishable inasmuoh as no question of 
limitation arose in those oases. On the 
other hand it has been laid down in several 
Oudh oases vide, Oudk Behari Singh v. 
Sura, Bah (3), Cholchey Singh v. Hardeo 


(1) (1911) 88 All. 651-10 1.0. 908-8 A T, J 1 
3 (1929) All. 812-14 All. 190-19 1 L 1*911 
(8) (1921) 8 O.L-J. 905-61 l.O. 801. 


Singh (4) and Sheoambar Khan v. Ratipal 
Singh (5), and which view baa been followed 
by this Court in several unreporfced cases, 
that the younger member of the family 
born subsequent to tbe alienation cannot 
get an exfcention of tbe period of limitation 
owing to their own minorities. We are of 
opinion that this is a correct statement of 
the law. 

We accordingly dismiss tbe appeal with 
costs including in this Court, fees on the 
higher scale. 

Appeal dismissed. 


(4) 119*1) 24 O-C. 390 = 64 l.O. 767. 

(5) (1921J 65 l.O. 404. 
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Walsh, a.c.j. and Ryves, j. 

Yasin Bibi and others —Defendants- 
Appellants 

v- 

Syed Munawar Husain —Plaintiff-Res¬ 
pondent. 

F.A.F.O. No. 127 of 1923, decided on 8th 
May, 1924, from an order of Distriot Judge 
of Gorakhpur. 

(a) Registration Act. 8s. 32, 93— Hanging over 
the deed to Sub*Registrar by husband and asking 
the Sub-Registrar to go ts pardawashin lady's house 
does not amount to prwsH/afiow. 

Where the husband of a pardauashin lady went 
to the Sub-Registrar and handing over the deed 
aBked him to go to her bou*e to have it exeouted. 
Held that this aot of the husband did not amount 
to a presentation. 

Held farther that the handing over by the 
husband of the deed was inoperative but not 
injurious to the subsequent presentation which in 
faot took plase at the house of the lady. (18 A.L. J. 
717 (P.C.), Ref.) [P. 800, C. 1.] 

(b) Registration Act,S. 52—Civ. Pro . Cods, 8 . 100 . 

Presentation is a question of faot requiring no 

formality. (P. 800, 0.1.] 

Peary Lai Banerji and Mushtaq Ahmad 
—for tbe Appellants. 

iV. A , Aziz —for the Respondent. 

Walsh, A.O.J :—We are of opinion that 
no question of law arises in this appeal. In 
order to support tbe argument of the learned 
Vakil on the point of law wbioh he sub¬ 
mitted to us, it is necessary for his case 
that presentation should bfivo been made 
at the office of the Sub-Registrar. Then 
the point would have arisen. If presenta¬ 
tion had been made at the office of the Sub* 
Registrar, it would have followed that it 
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had been made by somebody under a power- 
of-attorney, which was not duly executed 
in accordance with the provisions of the 
Aoi. But the difficulty of considering that 
question of law in this particular case, is 
that the learned Judge has definitely held, 
that the act of the husband in going to the 
Sub-Registrar and handing over the deed, 
and asking him to go to the house of the 
I purdahnashin lady to have it executed, was 
I not presentation. He has found as a fact 
that the presentation did not take place 
until the Sub-Registrar went to the house 
of the lady. It is admitted that if that is 
true, the decision of the learned District 
Judge i3 correct. As Lord Buokmaster in 
the course of argument in the Privy Council 
in the oase of Bharat Indu v. Hakim 
Mohammad Hamid Aii Khan (1) the 
material passage occurs on page 718, 
plainly says: " presentation is a ques- 
" tion of faot requiring no formality. The 
“ servant (and if we substitute the word 
" husband' instead of 'servant' in this case, 
“ the cases become similar) really wrongly 
"handed over the document to the Registrar. 
“ He should merely have told him to go to 
"the house.” Lord Phillimore in the course 
of delivering their Lordship's opinion said. 
" That the “ handing over by Wazir Beg, 
" that is the servant, was inoperative but 
" not injurious to the subsequent presenta- 
" tion”. So that the learned Judge had the 
support of the Privy Council for taking the 
view of the faot of presentation which he 
bad done. In other words he has found a 
fact which is binding upon us. There was 
evidence to entitle him to do so, and W6 
cannot interfere. The appeal is dismissed 
with costs including in this Court-fees on 
the higher scale. 

Appeal dismissed. 

(1) (1920) 47 I A. 177 = 39 M.L.J. 41=18 A L.J. 
717 = 28 M.L.T. 9S = 5S I.C. 386 = (1920) 
M.W.N. 413 (P.O.) 
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Walsh, a.c.j. and ryves, J. 

Mt. Aftab Begam —Plaintiff-Appellant 

v. 

Haji Abdul Majid Khan— Deft-Respon¬ 
dent. 

F. A. from Order No. 146 of 1923, 
deoided on 6bh June, 1924, from an order 
of the Subordinate Judge of Bareilly, dated 
17th May, 1923. 


Arbitration—Court has no jurisdiction fj deist 
anything from an award of arbitrators. 

An arbitration iD substance ouata tbe jurisdiction 
of the Court except for the purpose of controlling 
the arbitrators and preventing misoonduot and for 
regulating the procedure after the award. 80 far 
as the hearing of tbe merits ia concerned and the 
decieion contained in the award tbe Court has 
nothing to say, good bad or indiSerent. It has 
no right to review it or to oon 9 ider It; to hear an 
appeal from the arbitrator and delete from the 
award lomethicg with which it did not agree is be¬ 
yond the jurisdiction of oourt. [P. 800, C. 2.] 

S. B. Johari —for the Appellant. 

Iqbal Ahmad —for tbe Respondent. 

Walsh, A.O. J.:—The attack on this 
award is really aD attaok upon the aub- 
stanoe which tbe arbitrators have decided. 
They may be right, they may be wrong, it 
iB no business of the court. Judges cannot 
be reminded too often that an arbitration 
in subetance, ousts the juriediction of the 
Court, except for the purpose of controlling 
the arbitrators and preventing misconduot, 
and for regulating tbe procedure after the 
award. So far as tbe bearing of tbe merits 
is concerned and tbe decision contained in 
the award, she court has nothing to say, 
good, bad or indifferent. It has no right 
to review it or to consider it and in sub¬ 
stance what the court below has done in 
this case, ha9 been to hear an appeal from 
the arbitrator and to delete from tbe award 
something with which it did not agree. 
The court had no jurisdiction to do that. 
We must, therefore, allow the appeal, and 
direct the award to be filed. The appellant 
will have his costs in this Court on the 
higher scale. 

Appeal allowed. 

1924 Allahabad 800 (2). 

Walsh, a.o.j. and Ryves, j. 

Mathura Ram and another — Petitioners 
—Appellants. 

v. 

Baldeo Ram and others — Opposite-Parties 
Respondents. 

F. A. from Order No. 174 of 1923. 
deoided on 12th June, 1924, from an order 
of the District Judge of Ghazipur, dated, 
I8fcb August 1923. 

Provincial Insolvency Act , S. 10— The finding 
to the judge not being satisfied as to the debtor s 
inability to pay his debts must be arrived at lik* 
any other finding of fact Provincial Insolvency A cl, 
8. 25. 

A finding that a judge is not satisfied that^the 
debtors lire unable to pay their debts must be 




801 


1924 Allahabad sri ganeshji maharaj v. lalta prasad (Dalal, Jj 


finding arrived at like any other finding by a 
judioial tribunal in whioh the reason for ao bolding 
is stated in snoh a way that it may be cheoked 
against the evidence and weighed in tbe balance. 
1C is not enough for a Judge to resort to a mere 
negative and 9ay : “ I do not know you may 
able or yon may not, bnt I am not satisfied.'* be 
[P. 801. 0. 1.] 

M. L. Agarwala —for the Appellants. 

K. Verma—ior the Respondents. 

Judgment:—We are afraid that it 
will become neoessary to warn Judges that 
they mast not seize on sections 10 and 25 
of the Provincial Insolvency Aot as an 
exouse for getting rid of troublesome 
applications. There seems to be a danger 
of Provincial Insolvency Courts going from 
one extreme to the other. The provisions 
in section 10 and seotion 25 of the new 
Aot were intended to prevent the abuse of 
debtors filing their applications as a method 
of evading liability of arrest, and getting 
out of payment of their debts. On the 
other hand ib would appear that these 
sections have been utilised on more than 
one oooasion for getting rid of business 
before the Distriot Judge, whioh is oerbaioly 
not congenial and it gives a great deal of 
trouble to the Judge. We must press upon 
the lower Courts, that a finding that a 
Judge is not satisfied that the appellants 
are unable to pay their debts mast be a 
finding arrived at like any other finding 
by a judioial tribunal in whioh the reason 
for so holding is stated in such a way that 
it may be oheoked against the evidence and 
weighed in the balance. It ie not enough 
for a Judge to resorb to & mere negative 
and say : " I do not know, you may be 
able or you may not, but I am not 
satisfied”. As a general rule we shonld 
like a Judge to be able to say,” there is 
one pieoe of property realizable, there 
again is another pieoe of property whioh 
may be realized easily, there again is a 
flourishing business, or stook, there again is 
a sum of money in the Bank, " and taking 
these matters into consideration and adding 

? p to 8 0fcher and allowing for the 
difhoulty of realization, I am satisfied 
that the debtor has liquid assets more 
than sufficient to pay his creditors" The 
Courts below must oonsider the matter 
from the point of liquid assets. A man may 
have property tied up either in land or 
securities, whioh, owing to the state of the 
market he cannot realize ana be insolvent 
although the faoe value of his property 
may be more than his aotual liabilities. 

1934 A/101 A ioa 


Putting one’s fingers on the weak spot in 
the judgment, the defect is that the Jndge 
has said that he is " far from being satisfied 
that the applicants were unable to pay 
their debts.” The statute requires him to 
be " satisfied that he is able to pay," and 
the learned Judge has given no reasons for 
being satisfied on that question of faot. In¬ 
deed he has not found it. The ease must 
go back to the lower Court for re-considera¬ 
tion on these lines. 

Case remanded. 
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Mokbrji and Dalal, jj. 

Sri Oaneshji Maharaj —Judgment- 

debtor-Appellant. 

v. 

Lalta Prasad —Decree-b older-Respond- 
ent. 

EF.A. No. 184 of 1923,deoided on 26bh 
May, 1924, from a decree of the Second 
Subordinate Judge of Cawnpore, dated 
the 9bh February, 1923. 

Hindu Laio — Beligious endowmtnl— Decree 
against idcl. 

A doores (or mesne profits passed against an idol 
is recoverable from endowed property and not from 
the manager personally. (36 Cal, 631, Foil,: 2 I,A. 
146, Diat.) [P. 603, 0. 1.] 

Qulzari Lai—for the Appellant. 

M. T. Agarwala, K. N. Katju and Indu 
Bhusan Banerji —for the Respondent. 

Dalal, J.:—This is an appeal from an 
order passed by the Additional Subordinate 
Jndge of Cawnpore, in the execution 
department. A suit was brought by one 
Lalta Prasad against Sri Ganeshji Maha¬ 
raj, under the management of Sbiam Lai, 
Shiam Lai and two other defendants for 
partition of a one-third share and mesne 
profits for six years, prior to the date of the 
institution of the snit and subsequent 
mesne profits up to the date of possession. 
A preliminary decree was passed on 27th 
June, 1918, for possession and for mesne 
profits of the pasb six years and future. 
The deoree-holder obtained possession of 
his ird share and took out execution for 
reoovery of mesne profits by sale of the 
ird share of tbe house, belonging to Sri 
Ganeshji Maharaj. The objections, made 
by on behalf of the endowment, through its 
manager, so far as we are concerned in 
this appeal, are two:—Cl) that interest 
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should not be allowed on the mesne profits 
from year to year and (2) that the amount 
Bhould be recovered from Shiam Lai 
personally and not from the endowment. 

The objeotor. judgment-debtor, succeeded 
on the first ground, but in appeal it is 
further prayed that interest should run 
from the date of the final deoree, i.e., from 
22nd January, 1919, and not from the date 
of the preliminary deoree, i.e. from 27th 
June, 1918. We have read both the 
decrees. In the preliminary decree the 
mesne profits for six years were decreed and 
only the amount was not ascertained. 
That amount was subsequently ascertained 
and mentioned in the final deoree to be 
Bs. 1,995 and odd. Both the parties are 
agreed that interest is payable on this sum, 
so it is clear that interest must run from 
the date on whioh the amount was decreed 
and not from the date on which it was 
ascertained. We hold that interest was 
rightly calculated from the date of the 
preliminary deoree. 

The deoree was aotuaily passed for 
recovery of mesne profits from Sri Ganeshji 
Maharaj. As pointed out by the learned 
Judge of the lower Court, when such a 
deoree is passed, it is recoverable from 
endowed property, as held by the Calcutta 
High Court in Pramada Nath Ray v. 
Poorna Chandra Ray (1). The ruling of 
the Privy Counoil in Prosunno Kumari 
Debya v. Qolab Chand Bahoo (2) was 
passed on different faots. There the deoree 
was passed against the Sebait (Manager) 
of the temple personally and against the 
profits of the temple. Even there, their 
Lordships held that the term Sebait meant 
the successive managers of the temple, and 
not only the person who happened to be 
the manager at the time of the suit. In 
the present case, there is a definite deoree 
against the temple. The learned Counsel 
for the appellant drew oar attention to the 
plaint in whioh it was pleaded that Shiam 
Lai was really the owner of the ird share 
in the bouse and Sri Ganeshji was merely 
a fiotion. This plea, however, was not 
admitted by Shiam Lai and he asserted 
that the property was really owned by the 
idol. It was so held in the suit. When 
such was the finding it cannot be said that 
the plaintiff desired to recover the mesne 

(1) (1909) 36 Oal. 691-12 O.W.N. 660-7 O.L.J. 

614. 

(2' (1874-76) 2 I.A. 146 = 4 B.L.R. 460-23 W.R. 

263-3 Sulh. 102-9 Bar. 449 (P.C.). 
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profits from Shiam Lal and not from the 
idol. In the relief, olaimed by him, he 
specifically desired relief both against the 
idol and against Shiam Lal. Execution 
was rightly ordered by the lower Oonrt 
against the idol. 

The appeal fails and we dismiss it with 
costs here on the higher scale. 

Appeal dismissed. 
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Sulaiman and Kanhaiya Lal, jj. 

2It. Ram Sakhi Kuar — Defendant- 
Appellant. 

v. 

Lachmi Narain Lal— Plaintiff-Respond¬ 
ent. 

S. A, No. 245 of 1923, decided on 13th 
June, 1924, from a decree of the Distriot 
Judge of Gbazipur, dated the 6th Decem¬ 
ber, 1922. 

(a) Benanr transactions—Suit against honamidar 
ftinds real owner but plaintiff cannot defeat bent- 
midar where real owner if made a parly cannot be 
defeated. 

A suit agaiust a benamidar blade the benamidar 
as much a; the real purohaser oven though the 
latter may not have been made a party to th) enit. 

The plaiotifl oannot be allowed by keeping the 
real purohaeor outol the reoord to enforoe a right 
againpt an ostensible vendee whioh he would not 
have been entitled to enforoe against the real pur¬ 
chaser bad he been brought on tho reoord. 

Where the plaintiff was not entitled to any prefer¬ 
ence as against the real vendee in a matter of 
pre-emption. 

Held he coaid not olaim pre-emption by cod6u- 
ing bis action to the benamidar alone (8 1.0. 597, 
Foil.) [P. 803. G. 1. and P. 804, 0. I.] 

M. L. Agarwala —for the Appellant. 

S. N. Sen—for the Respondent. 

Judgment:—The appeal arises out of 
a suit for pre-emption and two questions 
arise for consideration. The first is whether 
a Buit for pre-emption brought against an 
ostensible vendee without impleading the 
real purchaser is maintainable. The second 
is whether the plaintiff is entitled to 
preference as against the vendee real or 
ostensible. The Court of first instanoe was 
of opinion that the suit could not be enter¬ 
tained against an ostensible purchaser 
without the real purohaser being made a 
party to the suit. The lower appellate 
Conrt was however of opinion that the real 
veodee could not take advantage of a benami 
transaction to defeat the olaim of the 
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, plaintiff though be was not made a party 

i to the sait. It then prooeeded to consider 
whether the plaintiff was entitled to a 
(preferential right as against the real vendee 
and came to the conclusion that he was 
■entitled to suoh a preference. A deoree for 
pre-emption was accordingly awarded to 
the plaintiff subject to the payment of a 
enm of Rs. 300 in respect of eaoh of the 
sales whiob form the subject of pre emption. 

, It is a well-settled rule that a suit 
' against a benamidar binds the benamidar 
as much as the real purchaser even though 
the latter may not have been male a 
party to the suit. The purohase in the 
present instance was made by Jagannatb 
Prasad in the name of his wife Musammat 
Ram Sakhi Kuar. MuBammat Ram 
Sakhi Kuar pleaded that she was only a 
benami purchaser and that the purchase 
had been really made by her husband. 
The plaintiff took no 6tep to bring her 
husband on the record. Both the Courts 
below found that her husband was the 
real purchaser, but while th3 trial Court 
thought that the plaintiff was not entitled 
to a preferential right as against him the 
'lower appellate Court thought otherwise. 

It is admitted that Musammat Ram 
Sakhi Kuer the ostensible purchaser, is not 
a co-sharer in the village in which the 
property sold is situated, but it is clear 
from the khewat to whioh the lower appel¬ 
late oourt has referred that her husband, 
Jagannath Prasad the real purchaser is a 
co-sharer in the patti iu whioh the property 
in dispute stands. It appears from the 
ivajib-ul-arz of 1840, that the village Son- 
rupur formed part of two mahals. One of 
the mahals called mahal Sbanker Prasad 
-included a half of the village Sonrupur and 
another village named Bhartipur, while the 
other called mobal Tbammandas covered 
the 1 remaining portion of the village 
Sonrupur. At that time mahal Thamman- 
das waB divided into two parties known as 
pattiRamTiwakkul and patti Thammandas. 
The share of Raghunandan Prasad whioh 
has since passed to the defendant vendor 
was situated in patti Ram Tawakkul. 
Subsequently in 1883 the village Bhartipnr 
was separated from the former mahal and 
the different portions of the village Sonru- 
■pur were brought together and divided into 
two mahals known as mahal Mahesh Lai 
: and Mahal Thammendas Shankar Prasad. 
According to the wajib-vX-arz of 1920 F. 
Mahal Thammandas Shankar Lai was sub¬ 


divided into two pattis known as patti 
Thammandas and patti Shankar Prasad. 
The khetvat for 1325 F. shows that patti 

Thammandas consisted of land situated 
in Nos. 1 to 46 khewat, out of whioh 
which khewat Nos. 1 to 28 constitute 
about a 4 annas 4 pies and odd share while 
Nos. 29 to 46 khewat constitnte an 
equal share within the patti. The property 
in dispute is situated in No. 38 khewat 
which forms a part of patti Thammandas. 
The defendant vendor claimed to derive 
his title from Raghunandan Prasad who 
was a co-sharer in No. 38 khewat. The 
plaintiff is also a co-sharer in No. 38 kbewat 
by virtue of a litigation in whioh a 3 pies 
share of Raghunandan Prasad was awarded 
to him. The defendant vendor Mussammat 
Ram Sakhi Kunwar has admittedly no 
share in the village but her husband Jagan¬ 
nath Prasad, the real purchaser is a co-sba- 
rer in other holdings inside the same patti. 

The j oazib-ul-arz of the village Sonrupur 
mahal Tbammandas provides that the right 
of pre-emption shall belong in the first 
instinoe to near relations who are descend¬ 
ed from the same common anoeator and 
whose names are entered in the khewat, in 
the second plaoe to nearer oo-sharers ( hissa- 
dar qaribi ) and in the oase of their refusal 
to oo-sbarers inside the patti then to the 
other co-sharers in the mahal and to the 
oo-sharers in other mahals in the order 
mentioned. The plaintiff claimed to be a 
nearer co-sharer inside the patti, bat 
it is admitted that he is in no way 
related by oommon desoent to the defend¬ 
ant vendor. He merely olaims to be 
a distant relation of Raghunandan Prasad 
to whom the vendee Jagannath PraBad 
is also related by a oommon descent. 
Neither of them is a relation or hissadar 
qaribi of the vendor within the meaning 
of the wajih-ul-arz and the plaintiff o&nnot 
on that ground claim any preference. 

His contention is that the words " his¬ 
sadar qaribi” indicate nearness in space and 
that as be is a oo-sharer in the same sub¬ 
division with the vendor, he is entitled 
to preference. But as the lower appellate 
Oourt has rightly pointed out the first two 
categories given in the wajibularz deal 
with the relationship, while the last two 
categories deal with proximity in spaoe. The 
wajib-ul-arz gives a right of pre-emption to 
the near relations descended from the 
oommon stook then to the other near rela¬ 
tions not so descended, after them to the 
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co-sharera 0 / the same patti then to the 
other co-sharers of the mabal and then to 
the co-sharers in the other mahals. There 
is no preference granted as between the 
oo-sbarers inside the same patti unless some 
of them happen to be the kinsmen of the 
vendor. The lower appellate Court was of 
opinion that sinoe the holding Nos. 1 
to 28 in which Jagannath was a co-sharer 
formed a group of co-sharers distinct from 
these belonging to the holdings, Nos. 29 
to 49, in which the vendor and the plaintiff 
were co-sharers, the plaintiff was entitled to 
preference. But the copy of the khewat 
produced clearly shows that the holdings 
Ns. 1 to 46 belong to the same patti. 
The plaintiff is not therefore entitled to 
any preference as against the real vendee 


w w. rro. code, O. 34, r. 6-A VP licaii* 
need not be xorxtun or signed by decree-hoULtr?'* 

There is nothing in r. 6 whioh reqniree’ Urn 
an application to the Court ehould be in wrilbf 
much lees is there anything to ehow that^hj 
applicatmu should be signed by anybody. £ 
that the rule lays down is that the Court U 
authorised to paee a deoree, where the judgment- 
debtor is personally bound to pay the balanoe. 
Under the oiroumetanoee the faot that an auDll 
cation was not signed by the deoree-holdere will 
not affect the case. [P. 805, 0.2.1 


(0) Civ- Pro. Code, 8. 153-Court should allow 
parties to supply by way ot amendment, signature 
to appheation-Civ. Pro. Code, 0. 6, R. 6. 

Under 8. 163 the Court is authorised to amend 
any deleot or error in any proceeding i D a suit. 
An application ehould be allowed to be signed by 
parties by way ol amendment where their eigoature 
is necessary but has not originally been made, 
[Pa 805, 0. 2.] 


who is a co-sharer in the same patti, though 
not iri-the same holding. As pointed in 
Harsaran v. Mt. Dilraj (1) the plaintiff 
cannot be allowed by keeping the real pur¬ 
chaser out of the record to enforce a 
right against an ostensible vendee which 
he would not have been entitled to 
enforce against the real purchaser had 
he been brought on the reoord. 

This appeal must therefore be allowed 
and the claim of the plaintiff will stand 
dismissed. As the purchase was made in 
the name of a person who was not a 00 -sha¬ 
rer in the village, we do'not consider that 
it would b9 equitable to award any cost to 
the other party here or in the oourts below. 
The parties must bear their own oosts 
throughout. 

Appeal allowed. 

(1) (1910) 6 l.C. 637. 
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Mukerji and Dalal, jj. 

Santi Lai and another —Judgment- 
debtor-Appellantg. 

v. 

Raj Narain and another —Decree- 
holders-Respondents. 

E. F. A. No. 255 of 1923, deoided on 
23rd May, 1924, from a deoree of the 
Subordinate Judge of Agra, dated 7th 
April, 1923. 

(a) Oiv. Pro. Code. 8. 11—Execution pro¬ 
ceedings. 

Fresh objeotioD to an application iu execution 
proceedings in not barred where tbo application 
has been remitted by superior Court overruling 
lormcr objection. [P. 805, C. !•] 


M. L. Agarwala and M. L. Sandal— 
for the Appellants. 

N. P. Asthana —for the Respondents. 

Mukerji, J.The faotB which have 
given rise to this appeal are briefly as 
follows :—The deoree-holders, who are the 
respondents in this appeal brought a suit 
of mortgage and obtained a deoree. In 
execution of the deoree the mortgaged 
property was sold and on 29th Maroh, 
1921, an application was made to the Court 
under Order 34, rule 6, schedule 1 of the 
Civil Procedure Code, for the passing of a 
money decree against the mortgagors. The 
judgment-debtors, who are the appellants 
in this Court, filed objeotions to the grant¬ 
ing of the application once on 30tb April, 
1921 and then on 7th May, 1921. In 
faot, the objeotions were that the applica¬ 
tion was barred by time and the deoree- 
holder bad prepared the aocount without 
giving credit for all the sums realised and 
without calculating she interest by the 
proper method. The lower court deoided 
the question of limitation alone and held 
that the application was time barred. An 
appeal was preferred to this Court, and by 
a judgment, which will be found printed in 
21 A. L. J. 37, this Court allowed the 
appeal, holding that the application was 
within time. Thereafter the judgment- 
debtors, who were dissatisfied with the 
judgment of this Court, presented an appli¬ 
cation for permission to appeal to His 
Majesty in Counoil. That application was 
granted and the order of this Court will be 
found printed at page 686 of the same 
volume of A.L.J. When the oase went 
back to the court below to find out what 
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I -^8 the amount really due to the decree- 
holders and thereupon to frame a deoree, 

1 the judgment-debtors oame forward with 
i a fresh objection on 20th March, 1923. 

I The objeotion taken was that the applica¬ 
tion for a personal deoree was not properly 
1 -signed. It appears that it was not signed 
by any of the plaintiffs and the legal 
practitioner, B. Kanhaiya Lal who signed 
it, held no vakalatnama on behalf of the 
plaintiffs. The oonrt below held, that this 
objeotion could not be heard as it was 
barred on the principle of res judicata. 
The judgment-debtors have oome to this 
Oonrt again and the contention is that 
there oan be no res judicata by implication 
in an execution proceeding. 

On behalf of the deoree-bolders the 
order of the Court below has been sought 
to be supported both on the ground on 
whioh it proceeded in the Court below and 
also on the ground that the application, 
dated 29th March, 1921, was not required 
by law to be signed and at any rate the 
objeotion to this effect had been waived. 

The first question to be decided is 
whether the plea of res judicata is sound. 
~We think it is not. The application, 
whioh was pending in the Court below, 
was the same application with respect to 
whioh the objection of 1921 had been 
taken. When it went baok before the 
-Court again, to dispose of the remaining 
objections of the judgment-debtors, fresh 
objections were taken. To argue by way 
of analogy, when suit is pending (the 
application is in the course of a suit), a 
defendant, with the permission of the 
■Court, may be allowed to take a fresh 
lefenca to the suit. The matter, however, 

| would be entirely in the discretion of a 
Court, viz,, whether to allow an amend¬ 
ment to the written statement or not. 

! law on the point is laid down in 
Order 6, rule 17 of the Code of Civil Prooe- 
: dure and the matter is entirely within the 
discretion of the Court. The object of 
an amendment is to determine the real 
•question in controversy between the 
parties. We, therefore, are of opinion that 
the plea of res judicata taken on behalf 
of the deoree holders, plaintiffe, cannot 
■be sustained. 

Coming, however, to the question now 
raised in this appeal, we are of opinion 

u ®W>H oaWon °* deoree-bolders 

^should not be thrown out on the ground 
4aken b* the judgment.debtors., 


The application was, as already stated, 
one under Order 34, rule 6 of the Code of 
Civil Procedure. There is nothing in that 
rule which requires that an application to 
the Court should be in writing, much less 
is there anything to show that the appli¬ 
cation should be Bigned by anybody. All 
that the rule lays down is that the Court is 
authorised to pas3 a deoree, where the 
judgment-debtor is personally bound to 
pay the balance. Under the circum¬ 
stances, the fact, that the application was 
not signed by the deoree-bolders, will not 
affeot the case. 

From the fact3 of the case, already 
stated, it will be seen that it is not the 
case that the decree-holders repudiated 
the action of Bahu Kanhaiya Lal, who 
purported to sign the application on their 
behalf On the other hand they entirely 
adopted the application made on their 
behalf. They resisted the objeotion pre¬ 
ferred by the judgment-debtors in theoourt 
of first instanoe and filed an appeal in this 
court; when the case went back they were 
prepared to proceed on the very application 
whioh had been filed on 29th March, 1921. 

Assuming, however, that a written 
application would be necessary on behalf 
of the decree-holders, such application may 
certainly be allowed to be signed at any 
stage of the proceedings. Under section 
153 of the Code of Civil Procedure the 
court is authorised to amend any defeot 
or error in any proceeding in a suit. If 
the application is offered to be signed by 
the deoree-holders or anybody on their 
behalf, authorised to do so, we see no 
reason why the application should not be 
allowed to be signed by them, by way of 
amendment. 

It appears that Babu Kanhaiya Lal, 
Vakil, who signed the application for the 
deoree-bolders, appeared at a certain stage 
of the execution proceedings for the 
judgment-debtors. His vakalatnama, on 
their behalf, is dated 21st June, 1917. 
We have beard it. We find that be was 
engaged for a particular purpose, viz., to. 
file an application objecting to the execu¬ 
tion of the decree under section 47 of the 
Code of Civil Procedure. That application 
was struok off for default of prosecution 
and he made another application for the 
restoration of it. The application was 
finally disposed of on 22bd Deoember, 1917,, 
and the purpose for whioh Babu Kanhaiya 
Lal had been engaged oame to an end«: 
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There was, therefore, nothing to prevent 
Baba Kanbaiya Lai from being engaged on 
behalf of the decree-holders for making the 
application under Order 34, rule 6 of the 
Code of Civil Procedure. 

We are satisfied that, although the 
decision of the Court below on the question 
of res judicata was not right, the Court 
was fully justified in brusing aside the 
objection of the judgment-debtors. 

We dismiss the appeal with costs, which 
will inolude counsel's fees in this Court on 
the higher scale. We hope the matter will 
now be expedited. 

Appeal dismissed. 


* 1924 Allahabad 808. 

SULAIMAN AND KaNHAIYA LaL, JJ. 

Rao Bahadur Muhammad Abdul Rah¬ 
man Khan —Plaintiff-Appellant 

v. 

Muhammad Ayyub Khan and others— 
Defendants-Respondents. 

S. A. No. 282 of 1923, decided on 6th 
June, 1924, from a decree of the Additional 
District Judge of Saharanpur, dated the 
25th November, 1922. 

(a) Mahomedan Law — Preemption — Freth 
demands. 

The plaintiff pro-emptor need not make fresh 
demands when the vendee, to whom he had already 
made the demands required by law, transferred 
the property to another person. (33 All. 45 I 11 
A.L.J. 637, Foil ) [P. 807, C. 3.] 

Nehal Ohand —for the Appellant. 

Iqbal Ahmad —for the Respondents. 

Sulaiman, J.:—This is a plaintiff’s 
appeal arising out of a suit for pre-emption. 
On the 1st of June, 1918, Farzand Ali Khan 
sold some lands to Pir Khan. On the 
same date Pir Khan sold these lands to 
Abdul Aziz Khan. It was the plaintiff's 
case that within a few days of the sale 
news of it was brought to him by his 
karinda Maqbul Husain and that there and 
then he made the first demand in the 
presence of three witnesses, Faiyaz Ali 
Khan, Maqbul Husain and Abdul Rahman. 
It was his case that be then took these 
three witnesses with him to the house of 
Abdul Aziz and made bis second demand 
in the presence of Abdul Aziz and in the 
presence of the same three witnesses. 
Subsequent to these demands the property 


along with other properties was sold by 
Abdul Aziz to Abdul Karim by a sale-deed, 
dated the 3rd of May, 1919. The claim 
was based both on the alleged oustom of 
pre-emption as recorded in the wajib-ut- 
arz of mauza Raipur. The defendant- 
vendee took a large number of pleas and 
resisted the claim. No less than six issues 
were framed by the trial Court. With the 
exception of the issue relating to the 
existence of the oustom of pre-emption, all 
the other issues were deoided in favour of 
the plaintiff and the olaim was deoreed. 

The defendant vendee appealed to the 
lower appellate Court whioh has reversed 
the deoree of the first Court and dismissed 
the olaim. There are however only two 
points deoided by the learned Distriot 
Judge. The other points have been left 
altogether untouched. 

The learned Distriot Judge has come to 
the conclusion that Abdul Aziz wanted to 
defeat the plaintiff’s right of pre-emption 
and that in pursuance of that idea he 
transferred the property bona fide for valu¬ 
able consideration to Abdul Karim. He 
however found that the transaction in 
favour of Abdul Karim was not fictitious 
but a real one, though he thought that it 
was a device adopted to defeat the right of 
pre-emption. The other finding was that 
even if the statement of the plaintiff be¬ 
taken to be true it fell sbort of establishing 
the performance of neoessary demands. 

Taking up the seoond point first, we are 
of opinion that the learned Judge is in 
error. The point made against the plaintiff 
is that when be went to make the seoond 
demand at the house of Abdul Aziz, 
although be had the three witnesses with 
him, he neither referred to the first demand 
nor invoked those witnesses to bear witness. 
The learned Judge is not correct in saying, 
that at the time of the seoond demand 
there was no reference to the first demand. 
In the words used by the plaintiff whioh 
are quoted by the learned Judge himself 
the following words ooour:— 

“Aur yihthi kah diya lha ki main ne in gawaho%' 
ke tamne bhi apne makan par peshtar kah 
tha ki turn gawah rahna twain dwa karunga. 

We are of opinion that these words- 
contain a very dear and speoifio reference 
to the first demand at the time when he 
received the news of the sale. As to the- 
second point made against his statement, 
it is oertainly true that in the record of hi* 1 
statement in Urdu there is no express- 
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eaateDoe which says that on the oooasion 
of his making the second demand he had 
asked the witnesses to bear testimony. 

We however find that in the English notes 
made by the learned Munsif there is a 
dear statement in the deposition of the 
plaintiff to the effect " I again told the 
above persons to bear witness to the above 
facts." It is apparent that there is an 
omission in tbe deposition recorded in the 
vernacular. The two cannot be said to 
oontradict each other. It is possible that 
what happened was that the reader (pesh- 
kar) either omitted to record this part of 
the plaintiff’s statement or might have 
considered it a superfluous repetition to be 
recorded. It is inconceivable that the 
learned Munsif would have noted it down 
in English unless the statement had actual¬ 
ly been made by the plaintiff. The ground 
on wbioh the seoond demand was held to 
be defective therefore altogether fails. 

The substantial question wbioh arises in 
this case is whether the plaintiff wa3 
bonnd to make fresh demands when the 
vendee Abdnl Aziz had transferred tbe 
property to Abdul Karim. Tbe learned 
Judge has himself conceded that this trans¬ 
fer took place in order to defeat the plaint¬ 
iff's right of pre-emption. Having regard 
to the date9 alleged by tbe plaintiff it is 
also dear that tbe pre-emption demands 
must have been made before the transfer to 
Abdul Karim. The question wbioh arises 
then is whether it was inoumbent on the 
plaintiff pre-emptor to make fresh demands 
when the vendee, to whom he bad already 
made the demands required by law, trans¬ 
ferred the property to another person. 

Mr. Wilson in bis book on Anglo 
Muhammadan Law, paragraph 390 says 
bhat the right to claim pre-emption is not 
affected by any intermediate dealings with 
the property. The proceedings must in 
any case be taken against tbe original 
purchaser, but when a deoree has been 
obtained against him it can be enforoed 
against any person deriving title from him 
by purchase, gift, inheritance, or otherwise. 

This view is supported by Baillie on 
Muhammadan Law (VoL 1, p. 503) and 
Hamilton’s Hldaya (Vol. Ill, p. 586) 
Mr. Tyabji in his book on Principles of 
Muhammadan Law, paragraph 551 says 
that the olaim to pre-emption is notaffeoted 
by any act on the part of the buyer pur¬ 
porting to transfer or alienate the land, 
nor by his death; provided that any suoh 


aot takes effect (bolds good) until tbe Court 
decrees tbe claim to pre-emption. In the 
illustration attached he 3ays that if 
buyer B purports to sell the land to B.A. 
the pre-emptor can claim it either from B 
or B A and similarly if B purports to make 
a gift or wakf of it or to convert in into 
a mosque or cemetery or to let it on hire 
the pre-emptor may annual tbe said acts. 

In a case arising under a wajib-ul-arz 
Kamta Prasad v. Mohan Bhagat (1) it was 
held that a subsequent transfer by a ven¬ 
dee was subject to the pre-emptor s right 
of pre-emption. In the oase of Khettar 
Chandra Basil v. Narbinkaii Devi (2) 
wbioh was a esse under a custom governed 
by the Muhammadan Law, it was pointed 
out that the second sale mast be taken to 
have beeD made subject to tbe right of 
pre-emption, and the plaintiff was only 
bound to pre-empt tbe first sale, making of 
course tbe subsequent vendee a party to 
suit so as to bind him by tbe proceedings. 
No authority to the contrary has been 
cited before ns. We are accordingly 
of opinion that tbe plaintiff’s right to 
pre-empt the property was complete after 
tbe demands had been duly made by him 
aud that it was not at all inoumbent on 
him to make fresh demands when Abdnl 
Aziz transferred the property to Abdul 
Karim. The sale to Abdnl Karim must 
be deemed to have been effected subjeob 
to any right of pre-emption in force by 
tbe plaintiff. 

The lower appellate Court has not record¬ 
ed any finding as to whether the oral 
evidence produced by the plaintiff with 
regard to the making of the demands should 
or should not be believed, nor has it.deoid- 
ed any other question which arose in the 
oase. We aaoordingly aflow this appeal 
and setting aside the deoree of the lower 
appellate Court remand the oase for disposal 
of the remaining issues acoording to law. 
Coats here and hitherto will abide the 
event. 

Appeal allowed. 


(1) (1910) 89 All 46-3 1.0. 789-6 A.L J. 966. 

(9) (1918) 11 A.IiJ. 697-86 All. 886- 90 1.0. 494. 
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Daniels and Boys, jj. 

Husain Bhai and another —Decree- 
holders-Appellants. 

v. 

Y. Beltu Shah Gilam —Judgment- 
debtor-Respondent. 

Execution F.A. No. 365 of 1923, deoided 
on 8th May, 1924, against the deoreeofthe 
Subordinate Judge, Debra Dun, dated 
23rd July, 1923. 

Cit). Pro. Code, S. 47—Order granting stay 
of execution is not appealable as decree under 
8. 47—Civ. Pro. Code, 8. 2 and 0. 21, r. 26. 

Per Daniels, J. —Aa order granting stay is not 
appealable beoause it does not determine the rights 
and liabilities o( the parties with referenoe to the 
relief granted by the deoree but merely the in¬ 
cidental question whether execution should pro¬ 
ceed at onoe or after an iaterval of two months. 
[P. 808, 0. a.] 

Per Boys, J. —The phrase “determination of any 
question within S. 47“ in 8, 3 does not make every 
decision of any question within 6 47 into a deoree 
any more than every deoision in a suit is a deoree, 
but only those^determinations are deorees whiob 
are formally expressed as adjudications and which 
are conclusive so far a* regards the Cow t expressing 
them. (34 All. 530. Foil 45 Bom. 241, Appr. 7 All. 
73, Not Foil ) [P. 811, 0. 1.] 

(b) Civ. Pro, Code. 8. 35 — Decision not appeal- 
able but bad on merits—Costs not allowed. 

Where the order appealed was held as not 
appealable but it was held a” bad oo merits, the 
appeal was dismissed without costs. [P. 809, C. 2.] 

N. P. Asthana and Durga Prasad— for 
the Appellants. 

T. B. Sapru and P. N. Sapru —for bbe 
Respondent. 

Daniels, J.:—The order against whioh 
this first appeal is preferred is an order 
staying execution of a decree from 23rd 
July, 1923 to 65h‘September, 1923 on pay¬ 
ment of Rs. 5,000 by the judgment-debtor. 
The period to which the order relates 
having long since expired, the appeal has 
really beoame superfluous, but the appel¬ 
lant deoree-holder desires a decision on it 
because he contends that the Court below 
had no power to stay execution and because 
four suooessive orders of stay for limited 
periods were passed by tbe same Sub¬ 
ordinate Judge in each case on payment of 
Rs. 5,000. The amount of the deoree was 
Rs! 74,558 and it was passed on 28th of 
Maroh, 1922. The judgment-debtor conten¬ 
ded that the deoree-holder owed him money 
in Bombay and he asked for stay in order 
either to file a suit or to institute arbitra¬ 


tion proceedings under an arbitration agree¬ 
ment for the recovery of this amount. 

The respondent takes a preliminary 
objection that no appeal lies as the order 
complained of does not amount to a decree 
within the meaning of seotions 2 and 47 of 
the Code of Civil Procedure and it is not 
one for which an appeal is provided under 
Order 43, of the First Schedule of the Code. 
Tbe principles which should govern our 
decision of this objection are laid down in 
the case of Hukhtar Ahmad v. Muqarrab 
Hussain (1). It is pointed out in that 
judgment that the language of section 47 
is very wide and if taken in its literal 
sense will cover every order of an interlocu¬ 
tory nature that may be passed in execution 
proceedings. The particular order which 
wa9 being construed in Mukhtar Ahmad's 
oase was an order cancelling the dismissal 
of execution proceedings for default and 
holding that the previous attachment still 
subsisted. It was held that this order did not 
come under section 47. The Court adopted 
the judgment of Mr. Justioe Banerjee in a 
Caloutta case [24 C. 725 F.B. Ed,] under 
the old Code in whioh two tests were laid 
down for determining whether a particular 
order came under section 47 (old section 
244) or not. The first is thus stated: 

" Ad order in execution prooeedmRS oau oome 
under 8. 244 only when it determines some 
question relating to the rights and liabilities o( 
parlies with referenoe to tbe relief granted by the 
deoree ; not when as tn this case it determines 
merely an incidental question as to whether the 
proceedings are to be conducted'in a certain way". 

The seoond test, deduced from the langu¬ 
age of tbe seotion which enaots that ques¬ 
tions arising under it "shall be determined 
by tbe Court executing the decree and not 
by a separate suit " was that the questions 
contemplated by the seotion must be of such 
a nature that it is possible to suppose that 
but for the seotion they could have formed 
the subjeot of determination in t 
separate suit. Judging by both these tests 
the order before us is not one coming under 
seotion 47. It does not determine tbe 
rights and liabilities of tbe parties with 
referenoe to the relief granted by the deoree 
but merely the incidental question whether 
execution should prooeed at onoe or after 
an interval of two months. It certainly 
oould not have formed the subjeot of a 
separate suit. 


(1) (1912) 34 All. 630-16 I.G. 60-10 A.L.J. 60 
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The oase of Janardan Triumbak v. Mart- 
and Triumbak (2) is a direct and recent 
authority for the view that an order stay¬ 
ing execution is not appealable. The Chief 
Justice, Sir Norman Macleod, says in his 
judgment that it is difficult to imagine that 
the legislature thought that an order for 
the stay of execution would be con¬ 
strued in any way as in the nature of a 
decree or that it should be deemed to be 
included within the term " decree." He 
adds that a question relating to the stay of 
execution is within the discretion of the 
Court to which the application is made, 
and it is certainly not desirable to extend 
the number of appealable orders unless 
there is a distinct authority for sucb an 
extension. 

It is true that the opposite view was 
taken by a Bench of this Court in Ghazidin 
v. Fakir Baksh (3). There are two reasons 
why we are not bound to follow that 
deoision. In the first place the case was 
decided under the Code of 1882. Under 
that Code there was a difference of opinion 
on the question. The legislature in 1888 
settled the question by inserting the words 
"or to the stay of execution thereof " in 
section 244. These words have been 
again omitted in the Code of 1908, and it 
would be rash to assume that their removal 


leaves the law unchanged. Secondly the 
view taken in that oa9e is inconsistent with 
the deoision in the subsequent oase of 
Mukhtar Ahmad v. Muqarrab Husain (1). 
The earlier oase took the view that the 
widest possible meaning should be attaohed 
to the language of the seotiou. In the 
later oase it was laid down that the 
language of the seotion must be construed 
eubjeot to reasonable limitations, and that 
to take the words in their widest possible 
meaning would lead to results which were 
clearly contrary to the intention of the 
legislature. An unreported Calcutta case 
Srinivas Prasad Singh v. Eesho Prasad 
Singh, (4) has been cited in support 
of the view that an appeal lies but 
the observations in that case are purely 
obiter. The aotual deoision was that no 


appeal lay as no appealable order bad 
yet been passed. I would therefore allow 
the preliminary objection and hold that no 
appeal lies. We have been a sked to treat the 

(a) (1991) 40 Bom. 941-09 I.O. 098-99 Bom. 
L.B. 1919. 

< 8 ) JWW) 78—(1884) A.W.N. 296. 

•<4) 14 O.D.J., p, 489. 


appeal as an application in revision but the 
difficulty in the way of doing this is that 
no case has yet been decided within the 
meaning of seotion 115, C. P. C. 

We think it right to add that on the 
merits the order of the Court below would 
be difficult to support. It is admittedly 
not covered by either rule 26 or rule 29 of 
Order 21, and the respondent's learned 
Counsel in order to support it is driven to 
fall back on the inherent powers of the 
Court under seotion 151 of the Code. No 
case however was made out for resort to 
the Court s inherent powers. A6 we have 
already said any deoision on the point is 
now purely academic as the period for 
which stay was granted bas long since 
expired but we think that the learned 
Subordinate Judge should not pass any 
more stay orders od the same grounds 
unless the deoree-holder oonsents. As we 
think that the order on the merits was a 
bad order we allow the respondent no costs 
of the appeal. 

The result is that the appeal is dismissed 
but without costs. 

Boys, J.:—Though for different reasons, I 
arrive at the same oonolusion that no appeal 
lies against an order staying execution. 

I have considered, among otberB, particu¬ 
larly the cases Ghazidin v. Fakir Baksh (3), 
Srinivas Prasad Singh v. Kesho Prasad 
Singh (4), Mukhtar Ahmad v. Muqarrab 
Husain (1) and Janardan v. Martand (2). 

Admittedly if an order for Btay of 
execution is a deoree an appeal lies. There¬ 
fore the oase for the appellant, in reply to 
the preliminary objeotion of the respond¬ 
ent that no appeal lies, may be stated as 
a simple syllogism of whioh the first premise 
is:—"All determinations of questions whioh 
are within section 47 amount by virtue of 
section 2 to deoree”; the seoond :—“An 
order for stay of execution is a deter¬ 
mination of a question within seotion 47" ; 
and the oonolusion : " Therefore an order 
for stay of execution is a decree.” 

Difference of opinion bas hitherto oenter-' 
ed round the seoond of these premises. It 
has been assumed that the first premise is 
true and held ( e.g. in Ghazidin v. Fakir 
Baksh (3)) that the seoond premise is true 
and that therefore the oonolusion is true. 
It has been assumed that the first premise 
is true and held ie.g., Mukhtar Ahmad '.v. 
Muqarrab Husain (U) that the seoond 
premise is false and that therefore the 
oonolusion !b false. 
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But, the troth of the first premise appears 
always to have been assumed iu the above 
and other cases without discussion. This 
fact, while increasing very greatly my 
diffidence in now challenging it, at the 
sametime affords me some measure of 
encouragement in venturing to state the 
view that, while the second premise is true 
as held by Straight, O. C. J. and Mahmud, 
J., in 7 All. 78), the first premise is false, 
and therefore the conclusion is false, a view 
for which I have not found any 
support in judicial authority but, which is, 
I suggest, sustained by the correct interpre¬ 
tation of section 2. 

It appears to me a forced construction 
of the language of section 47 to hold that 
the second premise is not true i.e., to hold 
that a decision to stay execution where the 
decree-holder wants to execute and the 
judgment-debtor wants execution stayed is 
not a determination of a question relating 
to the execution. 

So far it appears to me a question of the 
ordinary meaning of the words used, and I 
find support also in the opinion of Straight, 
0. C. J. and Mahmud, J., expressed at 
page 77 of their judgment in Ghazidin v. 
Fakir Husain (3). 

The section, so far as our present purpose 
is concerned, stood in 1884, thedite of the 
decision just quoted, as it stands now. 
Certain words were added later by Act VII 
of 1888 but they were again dropped when 
the present Code oame into (oroe. 

Mahmud, J. however, went on to say at 
page 78. “ We are of opinion that the widest 
meaning should be attaohed to clause (c) 
of section 244, so as to enable the Court 
of first instance and the Court of appeal to 
adjudicate upon all kinds of questions 
arising between the parties to a decree, and 
relating to its execution.” 

It is the proposition that "the Court of 
appeal has power to adjudicate upon all 
kinds of questions arising between the 
parties to a deoree, and rehting to its 
execution ” whioh assumed the truth of 
the first premise whioh gave rise to diffi¬ 
culty ; whioh oreated alarm (of. 34 A 538l as 
declaring a right of appeal against an almost 
unlimited number of orders, many of small 
importance ; and whioh has led to the search 
ft>r some formula by whioh to narrow the 
scope of section 47 and avoid so undesira¬ 
ble a result. 

The desired formula has been arrived at 
by devising certain tests, not always unani¬ 


mously approved, referred to in Srinivas 
Prasad Singh v. Kesho Prasad Singh (4) 
and Mukhtar Ahmad v. Muqarrab (1) the 
result of applying whioh is to restriot the 
ordinary meaning of the words "question 
relating to execution ” and thereby exclude 
from section 47 many orders against whioh 
it is considered that there should be no 
appeal. For instance, it has been held that 
the words " all questions arising between 
the parties to the suit in which the 
decree was passed and relating to the 
execution” do not include all questions so 
arising but only questions relating to the 
rights and liabilities of parties with refer¬ 
ence to the relief granted by the decree. 
What justification is there other than that 
of expediency for so cutting down the scope 
of the language ? 

As the matter presents itself to me, the 
crucial words are not those ia section 47 
but the words in section 2 :—" It (t e., the 
word " deoree”) shall be deemeu" to 
include the determination of any question 
within seotion 47.” 

If it is an inevitable conclusion from 
these words that the first premiso is true, 
i.e., that if a question comes within 
section 47 the decision upon it is decree 
then we are forced to choose between 
holding that practically every order, even 
of the most trifling importance, under 
section 47 is appealable as a deoree or in 
the alternative doing the violence to lang¬ 
uage to which I have adverted, by devising 
some formula to control the seotion. 

But it appears to me that the languago 
of section 2 is reasonably and properly 
susceptible of an interpretation that does 
not involve the consequence that decisions 
in regard to all questions coming within 
seotion 47 are decrees. 

The essential characteristic of a deoreo 
as defined in section 2 is that it is the 
formal expression of an adjudication whioh 
so far as regards the Court expressing it 
conclusively determines tbe rights of the 
parties with regard to any matter in con¬ 
troversy.” For a moment only I omit 
from consideration the further limitation 
imposed in the first part of the definition 
by the words " in the suit This essential 
oharateristio may be accurately paraphrased 

as " a determination of the rights of the 
parties with regard to any matter in con¬ 
troversy formally expressed as an adjudi¬ 
cation and conclusive so far as regards th& 
Court expressing it." 
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The “ defcarmination” bearing the charac¬ 
teristics is first limited to suoh a deter¬ 
mination in a suit.” It is then extended 
to a " determination of any question 
within section 47." It is a proper inference 
that the scope of the word determination 
in the phrase " determination of any ques¬ 
tion within section 47 " is no greater and no 
less than that of the word "determines" as 
used in reference to " suits." and there¬ 
fore that the phrase " determination of 
any question within section 47" does not 
make every deoisionof any question with¬ 
in section 47 into a decree any more than 
every deoision in a suit is a decree, but only 
those determinations wbioh are formally 
expressed as adjudications and which arc 
conclusive so far as regards the Court 
expressing them. 

The addition of the words "the determi¬ 
nation of any question within section 47,” 
merely extends the scope of the word 
" deoree ” so as to make it include not only 
determinations haying certain characteris¬ 
tics and made in a suit but also determi¬ 
nations having those oharacteristios but 
made in execution proceedings within 
seotion 47. 

It is dear that an order for stay has not 
attaohed to it the charaoteri9tios of formal 
expression of an adjudication oonolusive 
so far as regards the Court expressing it, 
and therefore, though giving to the language 
of seotion 47 its ordinary meaning, a stay 
order oomes within seotion 47, it is not a 
deoree as defined by seotion 2 and is 
therefore not appealable as a decree. 

I do not lose sight of the fact that in 
seotion 47 (1), the word " determines " is 
used in regard to all questions inoluded in 
seotion 47 (1) but it is there used without 
the qualifying words whioh are indubitably 
attaohed to it where it first oooors in 
section 2 and whioh therefore, as I have 
endeavoured to show, can properly and 
should be attaohed to it where it ooours for 
the seoond time in the very same seotion 2. 

I am led to the oonolusion that seotion 
47 does by Ub very language inevitably 
cover, and therefore must properly be held 
to oover, a very wide variety of orders 
divisible into three olasses: (1) Orders 
bbat have the characteristics of a formal 
adjudioatibn conclusively binding on the 
Court and amounting therefore to deorees 
as defined in seotion 2 ; (2) Orders against 
whioh an appeal is speoifioally allowed, 
sad Order 48 ; (8) other orders of an inter- 
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looutory nature against whioh there i9 no 
appeal at all. 

For the reasons I have given I am of 
opinion (a) that a stay order is a determi¬ 
nation of a question relating to execution 
within the meaning of seotion 47 ; (6) that, 
though a stay order does fall within 
section 47, it is not a deoree because it is 
not a determination whioh baa attaching to 
it the characteristics required by section 2 
to be attached to a determination, whether 
in a suit or in execution, if it is to amount 
to a deoree ; (c) that a stay order i& there¬ 
fore not appealable as a decree and, no 
special appeal against suoh an order as an 
order being given no appeal lies. 

Since the above was written the research 
of my learned brother Mr. Justice Daniels 
has drawn my attention to Surendra Nath 
v. Mritunioy Banerji (5) in which the oases 
Sivagami v. Subramania (6) and Deokinan- 
dan v. Banai Singh (7) were approved and 
followed. Remarks in the Patna case and 
also in the Caloutta case go some way to 
support the view I have expressed above as 
to the effeot of seotion 2 though I observe 
that in neither of the oases was it apparent¬ 
ly notioed that the Madras case whioh 
was at the same time approved proceeded 
upon the principle of ruling the orders out 
of seotion 47, and not of admitting them 
within seotion 47 and ruling them out of 
seotion 2. 

For these reasons I conour in dismiss¬ 
ing the appeal, and for the reason given 
by Mr. Justice Daniels, without costs. 

By the Court.—The order of the Court 
is that the appeal be dismissed but without 
oosts. 

Appeal dismissed. 

(6) (1930) 6 Pat. L J. 370=* 1930 Pat. H.O.O. 937 
66 — I.C. 463-1 P.LT. 646. 

(6) (1904) 97 Mad 269-14 M.L.J, 67 IF.B.). 

(7) (1911) 16 O.W.N. 134-10 I.O. 371 = 14 O.L.J.- 

36. 

1824 Allahabad 811. 

Ryvks and Mukbrji, JJ. 

P. Chiraunji Lal — (Deoree-holder)- 
Appellant. 

v. 

Oanga Saha* and others —(Judgment- 
debtor)-Baspondent9. 

Ex. S. A. No. 742 of 1923, deoided on* 
22nd February, 1924, from the deoree of the- 
DiBtriob Judge of Meerut, dated the* 
18th January, 1923. 
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Limitation Act—Execution case , question of limi¬ 
tation—Affidavit filed that there were no incum • 
brances on property—But no written application to 
date fixed for disposing of matter—But on back of 
affidavit endorsement of Court directing that it 
should be filed. Held no oral application was made 
on the date asking for sale and limitation was not 
saved. 

Where in an execution case limitation wag urged 
and was denied on the ground that on a particular 
date an affidavit had been filed to the effeot that 
there were no inoumbtaocea on the property but 
where there was then no written application to 
have the property sold and on the date fixed for 
disposing of the matter, but on the back of the 
affidavit, there waa an endorsement of the Court 
directing that it should be filed. 

Held, that it wag filed sometime later on the 
same date but that no oral application for sale 
could have been made then and that therefore the 
plea against limitation failed. [22 O.C. 76, Diat.) 
[P.812,0. 2.] 

U. S. Bajpai —for the Appellant. 

S. N. Gupta —for the Respondents. 

Ryves, J.:—This is a second appeal in 
an execution oase Tho appellant is the 
deoree-holder. A petition to exeoute the 
deoree was filed by him on the 1st of June, 
1918. That was an application asking the 
Court to transfer the decree to the Collector 
as the property was ancestral property. 
The last application was filed on the 12th 
August, 1921, and it was objected to on the 
ground that it was on the faoe of it dearly 
barred by limitation. It is sought by the 
deoree-holder to bring it within limitation 
on two grounds. (1) It is said that on the 
24th September, 1918, the deoree-holder 
filed an affidavit in the Court of the Col¬ 
lector to the effeot that there were no 
inoumbranoes on the property. (2) The 
next oiroumstanoe is that on the 13th 
November, 1918, the Court aftercoDsidering 
the Tahsildar’s report and perhaps the 
affidavit, directed that the property should 
be sold in one lot. It appears from the 
order-sheet of the Collector’s Court that on 
the 9th August, 1918, the decree holder was 
direoted to file an affidavit to show whe¬ 
ther there were any incumbrances or not 
on the property and the Tahsildar wa3 
asked to report if persons were willing to 
take the property on lease. It is argued 
that on the 24th September, 1918, when 
the affidavit wa3 filed there must have been 
an application made by the deoree-holder 
to have the property sold. There was 
no written application ; that is admitted ; 
but we are asked to infer that there must 
have been an oral application to this effeot. 
We find in the order-sheet that the 24th 


September was the date fixed for disposing 
of the matter and that on the date it was 
reoorded that the decree-holder was not 
present. On the back of the affidavit how¬ 
ever there is an endorsement of the Court 
directing that it should be filed. This is dated 
the 24th September, 1918. It therefore 
seems clear that after the order had been 
written in the order-sheet this dooument 
was filed some time later on that date. It 
seems to ns impossible to hold that there 
must have been an oral application made 
when that affidavit was filed asking for the 
sale. The affidavit did nothing more than 
state that there was no inoumbrance on the 
property and it was in answer to the usual 
direction of the Court before the final sale of 
the property whether it was possible to dis¬ 
pose of it otherwise. Stress has been laid on 
the case of Gulzari Lai v. Ram Bhajan (1) 
but the faots there are different. In that 
oase there was an entry in the order-sheet 
showing that the deoree-holder requested 
that the sale might proceed and it was 
held that this was evidence of an oral 
application. In this oase tbereie no such 
entry and we are unable to hold that any 
application was made on behalf of the 
deoree-holder. The result is that we 
dismiss this appeal with costs including in 
this Court-fees on the higher soale. 

Appeal dismissed. 

(1) (1919) 92 O.O. 76 = 59 I.C. 116. 
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Kanhayalal, j. 

Bhogwan Das arid another —Plaintiffs- 
Appellants. 

v. 

Sukhdeo Korie and others —Defendants- 
Respondents. 

S. A. No. 818 of 1923, deoided on 
14th June, 1923, against the deoree of the 
Subordinate Judge of Jaunpur, dated the 
24th February, 1923. 

Limitation Act. Sch.T. Arts. 6* and 127-Hindu 
joint family—Partition-Certain money bonds re¬ 
maining joint—One of thtm realised bp defendants 
five years before plaintiff's suit for share therein 
—Plaintiff's suit is barred by limitation- Art 127 
does not apply to a family which has separated 
prior to suit—Limitation Act. Sch, 1, Art. 127. 

Where certain money bonds remained joint pro¬ 
perty even alter the partition iu a Hindu joint 
family and one of them was realised by the defend¬ 
ants who were some of the separated members, five 
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yearB before the plaintiffs, the other members, 
filed a suit for their share of the money realised, 

Held that Art. 62 and not Art. 137 applied as the 
latter does not apply to a family whioh has 
separated prior to the suit and that the suit was 
barred by limitation. [P. 818, C. 2.] 

Bhagwati Shanker —for the Appellants. 

Kanhaiya LaiThis was a suit by 
the plaintiffs-appellants for the recovery of 
money due on account of their share in 
four bonds whioh the defendants are stated 
to have realised from their common 
debtors. It appears that the parties form¬ 
ed a joint family at that time when the 
loans in question were advanoed to those 
persons. They separated 7 years ago; 
but the bonds evidenoing the loans in 
question remained the joint property of the 
parties. Subsequent to the separation the 
defendants are said to have realised the 
money due on the said bonds to the 
exclusion of the plaintiffs. The defence 
was that one of the bonds had fallen to 
the share of the defendants by partition 
and that the money due on another bond 
whioh was joint was realised by both the 
parties jointly. It was also alleged that 
the remaining two bonds were obtained by 
the defendants after partition and were 
their exclusive property. The Court of first 
instance decreed the olaim, holding that all 
the four bonds were obtained when the 
family was joint, that they remained the 
joint property of the partios after they had 
separated 7 years prior to the suit, and 
that the defendants were liable to pay the 
plaintiffs their share of the said bonds, 
whioh they had realised. The lower 
appellate Court however came to the con¬ 
clusion in respeot of one of the bonds that 
its money was realised by defendants 
about 5 years prior to the suit; aud apply¬ 
ing artiole 62 of the Indian Limitation 
Aot (No. 9 of 1908), it held that the olaim 
of the plaintiffs in regard to their share of 
the money due on that bond was barred 
by limitation. In applying that artiole it 
followed the deoisiond of this Court in 
Amina Bibi v. Najmunnissa Bibi (1) and 
Abdul Ohaffar y. Nur Johan Began (2). 
The learned Counsel for the plaintiffs- 
appellants relies on the dioision in Umar- 
daraz Ali Khan v. Wilayat Ali Khan (3) 
but as explained in the decisions first cited, 


(191151 87 All, 283-27 I.O. 712-18 A.L.J 265. 
(2) (19151 87 All. 481-29I.O. 847-18 A.L.J.68G, 
(8) (1897) 19 All. 169-118971 A.W.N. 84. 


the main question for determination in the 
last mentioned oase was whether artiole 123 
or artiole 120 was applicable to the case. 
Article 62 was not considered, because 
both under artiole 123 and artiole 120 
the olaim was in that oase beyond time. 
It is also contended that artiole 127 of the 
Indian Limitation Aot would in any oase 
apply; but that article does not apply 
where a family has as in this oase separated 
and divided its property prior to the suit. 
That artiole pre-supposes the continuation 
of the joint family and of the joint family 
property till the date of suit and an 
exclusion from the enjoyment of suoh joint 
family property of one party by another. 
The decision in Mahomed Riasat Ali v. 
Easin Banu (4) is also inapplicable beoause 
that was a suit by one heir against 
another heir for the reoovery of property 
whioh the other had appropriated. It was 
also oontended that by virtue of a deoision 
of a panchayet the money realised by the 
defendants was allowed to remain with 
them as a deposit and that the plaintiffs 
had no knowledge before that panchayet 
was held a9 to whether the defendants bad 
realised the same, but the story of the 
panchayet was disbelieved by the lower 
appellate Court. There was no fraud 
speoifioally pleaded or alleged. The appeal 
is therefore rejeoted. 

Appeal dismissed. 

(4) (1894) 91 Cal. 167-20 I.A. 165 = 6 Bar. 374 
(P.C.) 
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SOLAIhlAN, J. 

Khub Ohand —Defendant-Appellant 

v. 

Todar Mai and others —Plaintiffs-Ros- 
pondents. 

S. A. No. 945 of 1923, deoided on 16th 
July, 1923, against the decree of the Distriot 
Judge of Budaun, dated the 14th Maroh, 
1923. 

Civ. Pro. Code, 0. 21, r. 15-Joint decree-holders 
—Ptirchase by one decree-holder in ntculun enures 
for the 6«te/if of all. 

Where several persons hold mortgage-daoreea 
jointly and in exeoution of (he same (he proper(y 
is sold and purohased by one ol (hem, (he purohase 
it made on behalf of, and for (he benefit of, all 
joinl deoree-holders and they are entitled to their' 
respective shares in the property. [P. 814, a. 1.] 

Hamandan Prasad —for the Appellant. 
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Judgment:—Thi9 is a very dear oase. 
One Sewa Ram a mortgage left four sons 
who were entitled to hi3 mortgagee rights 
on his death. These persons secured a 
decree for sale of the mortgaged property 
for a sum exceeding Rs. 12,000. This decree 
wa9 put in execution in September, 1916 
by Khub Chand defendant No. 6 alone. 
The learned District Judge has found that 
when Khub Chand applied for execution be 
expressly reserved the rights of his co¬ 
decree-holders, but for this reservation it is 
possible that the Court would have declined 
to execute the decree under Order 21, rule 15, 
sub-olause 2, 0. P. C. The property of the 
judgment-debtors was put up for sale and 
was purchased for a sum of Rs. 5,562 in 
the name of the deoree-holder Khub Chand. 
No money was paid in cash by him but 
the price waB 9et off against part of the 
deoretal amount. Khub Chand obtained 
a sale certificate as well as the delivery of 
possession, and has admittedly remained 
in exclusive possession of the property 
ever since. 

One of the oo-deoree-holders has brought 
the suit for reoovery of possession of his 
one-fourth share in the property as well as 
mesne profits. 

Both the Courts below have decreed the 
suit holding that the purohase must be 
deemed to have been made on behalf of 
and for the benefit of all the deoree- 
holders. 

In my opinion the view taken by the 
Courts below is perfectly oorrect. The 
property was purchased in lieu of a part of 
the deoretal amount whioh had belonged 
jointly to all the decree-holders. Execu¬ 
tion had been ordered subject to the 
reservation of the rights of the co-decree- 
holders. One decree-holder therefore 
oannot be allowed to purchase the decree 
exclusively for himself and realise his 
share of the deoretal amount leaving 
nothing for the co-decree-holders. In 
equity and justice therefore the sale must 
be deemed to have taken place in favour of 
all the persons who were interested in the 
deoretal amount. 

The learned Vakil for the defendant- 
appellant has relied on a case of this Court 
reported in Ganeshi Lai v. Jaganath (1). 
It may be that that case is distinguishable 
from the present oase inasmuch as the faots 
of that oase were somewhat different. 


There the co-mortgagees had not joined in 
the suit at all, but had been arrayed as 
pro forma defendants. The decree was in 
favour of one mortgagee alone. Then at 
the time of the auction-sale it appears that 
the decree-bolder had purchased the pro¬ 
perty for himself in spite of the protest 
raised by the otter mortgagees. On those 
oiroumstances the Court was of opinion 
that the other mortgagees had no interest 
in the property purchased at auobion-sale 
though they might have had a right to 
insist on the deposit of the purohase-money 
in Court. But even if that oase on princi¬ 
ple were not distinguishable from the 
present oase it would be impossible for me 
to follow it as it would then be contrary to 
the view expressed by their Lordships of 
of the Privy Counoil in the oase of Ganga 
Sahai v. Kesri 12). In this latter oase Ganga 
Sahai one of the co-decree-holders had 
applied for execution of his mortgage decree 
against the mortgagor and his application 
had stated that execution was sought sub¬ 
ject to the rights of the other mortgagees. 
The purohase however was made by Ganga 
Sahai himself in his own name and the 
purohase-money was set off against the 
deoretal amount. Their Lordships held that 
the properties in question must be deemed 
to have been purchased for the benefit of 
all the mortgagees and that the oo-deoree- 
holders were entitled to reooverfrom Ganga 
Sahai their proportionate share of the 
properties purchased by him in execution 
of the joint mortgage deoree. On faots the 
present oase is quite parallel to it. 

In my opinion therefore there is no 
force in this appeal and I dismiss it under 

Order 41, rule 11, 0. P. 0. 

Appeal dismissed. 



(1915) 37 All. 646 = 49 I.A. 177-19 O.W.N. 
1176-18 M.L.T. 903 = 99 M.L.3. 329 = 
9 L.W. 837= 13 A.L.J. 999 = 17 Bom. L.R. 
998 = 92 C.LJ. 608-30 I.O. 266-(1915) 
M.W.N. 716 (P.0.) 
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SULAIMAN, J. 

Piyare Lai —Plaintiff-Appellant 

v. 

Bed Ram —Defendant-Respondent. 

S. A. No. 1161 of 1923, deoided on 31st 
October, 1923, against the deoree of the 
Subordinate Judge of Bulandsbar, dated the 
9th Maroh, 1923. 


(1) (1916) 32 I.C. 171. 
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Limitation Act, Bch. 1, Art. 120 -De/endant 
■building construction on his occupancy land without 
olainfi/Fspflrmission —No allegation ol dispossession 
—Sm«<6j/ plaintiff tor demolition of constructions 
.and injunction—Art. 120 only applies to the case. 

Where plaintifl aoed defendant for demolition of 
certain oon8truotions made by defendant on his 
(defeodant’e) oooupanoy lands without plaiDtiff’e 
permission and for injunction and where the 
plaintifl did not allege in the plaint that he had 
aotual possession of lands or that be had lost 
■possession and where be had not availed himself o! 
hie right under the looal Tenaooy Aot to ejeot the 
defendant. . 

Beld. that it was not a suit for possession at all 
and that Art. 144 oonld not apply and that if the 
defendant’s aotion had perverted the property to a 
•purpose for whioh he had no right to use it, the 
olaim fell withiu Art. 93 but that in any event 130 
only applied both as regards the relief for demoli¬ 
tion of construction and for iojunolion. [P. 815, 
0 . 9 .] 

C. Thompson —for the Appellant. 

Judgment:—This is a plaintiff’s appeal 
arising out of a suit for demolition of oer* 
tain oonstrnotions and for an injunction. 
"The plaintiff's case as set forth in the plaint 
was thatthe defendant had on his oooupanoy 
lands built these constructions without his 
permission some 5 years before the suit. 
The defendant pleaded that these oonstruo- 
tions were not new but had existed for 
some 40 years. When the case oame on 
■for hearing the plaintiff in his evidence 
stated that these oonstrnotions bad been 
built some 6 or 7 years before. On the 
other hand the defendant’s evidence was 
that they had been built some 15 years 
before. The Court of first instance in its 
finding on issue No. 3 oame to the oonolu- 
sion that these contractions were within 
•6 years of the institution of the suit. It 
held that the article applicable was article 
120 and therefore overruled the plea of 
'limitation raised by the defendant. 

On appeal by the defendant the lower 
appellate Court has, it appears to me, oome 
to a quite different finding on the faots. It 
was not impressed by the plaintiff’s vague 
statement that the houses were built 6 or 
7 years ago and there being no other 
satisfactory evidence to corroborate it, it 
came to the conclusion that the plaintiff 
had failed to prove that these constructions 
were made within 6 years of the suit. By 
implication it has inferred that these con¬ 
structions must have been made more than 
six years before the suit. On this finding 
it dismissed the suit holding bhab it was 
boned by time. 

On appeal the only point taken is that 
■.the olaim ia nob barred by time. The learned 


Counsel who appears for the appellant 
argues that artiole 120 is not applicable 
but that article 144 is applicable. He has 
cited no other artiole except artiole 144. 
It is manifest that artiole 144 oan in no 
seDsebe applicable. The houses were built 
on defendant's occupancy lands. The 
plaintiff does not allege in hi3 plaint that 
he had aotual possession of the lands aDd 
has ever lost possession. It is not a suit 
for possession at all. The landlord has not 
tried to avail himself of his right to ejeot 
under seofcion 57 (a) of the Tenanoy Aot. 
Under the oiroumstanoes artiole 144 oan 
have no application whatever. If the de¬ 
fendant has by bailding the houses on the 
occupancy lands perverted the property to 
a purpose for whioh be has no right to use 
then the olaim falls within artiole 32 of 
the Limitation Aot and is governed by 
only two years rules of limitation. In any 
event artiole 120 only applies both as 
regards the relief for demolition of con- I 
struotioos and for injunction. I take the I 
finding of the lower appellate Coart to be 
that the oause of aotion aoorued in favour 
of the plaintiff more than six years previous 
to the suit. The olaim is therefore on that 
finding barred by time. I am supported in 
this view by the rule of law laid down in 
the case of Lack Ram Rao v. Jangi Rai (1). 
The appeal has no foroe and I dismiss it. 

Appeal dismissed. 


(1) (1911)8 A.L.J. 914-13 I.O. 109. 
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Mukbrji, j. 

Musatnmat Khatoon Bibi and another — 
Defendants-Appellants. 

v. 

Nazir —Plaintiff-Respondent. 

S. A. No. 1524 of 1923, deoided on 
19th December, 1923, against the deoree ol 
the Judge of the Court of the Small Causes, 
exercising the powers of a Subordinate 
Judge of Allahabad, dated the 27th August, 
1923. 

Cit?. Pro. Code, S . 22 — Rea judioata against 
3rd parties. 

Where in a previous salt between the huaband 
and wife it was deoided that there was no divorce, 
on the husband’d suit lor restitution of oonjugal 
rights against hie wife and father*in*law. 

HfM, that the question of divoroe waa res 
judicata and that the /atTwin-law aould not be 
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permitted to agitate it again. Held, further, that 
though 8. 11, C. P. C., had no application when the 
question was raised by the father-in-law yet that 
section was not exhaustive and that rules of justice 
should not be interpreted so as to operate against 
the course of justice. [P. 816. C. 2.] 

(b) Husband and wile—Suit lor restitution ol 
conjugal rights. 

Where in a suit by the husband lor re^titutionof 
conjugal rights the father-in-law was also made a 
deft, along with the wife and where the father-in- 
law pleaded that there was do cause of aotion 
against him. 

Held , that his words and conduot showing his 
Unwillingness to let his daughter live with plfl. was 
ground for cause of action against him. [P. 186. 
C. 2.] 

U. S. Bajpai —for the Appellants. 

Mukherji, J.The facts of this oase 
which have giveD rise to this appeal are 
these :—The plaintiff, Nazir, is the 
husband, the appellant, Mt. Khatoon 
Bibi is said to be his wife. Muhammad 
Ismail, appellant No. 2, is father of 
Mt. Khatoon Bibi. In a previous suit bet¬ 
ween the husband and wife it was held 
that there was no divorce. Nazir instituted 
this suit, out of which this appeal arises, 
for the restitution of conjugal rights against 
his wife. The father-in-law, Ismail, was 
made a party to the suit on the ground 
that the father-in-law was puting obstruc¬ 
tions in the way of the wife's going to live 
with the plaintiff. The lower Court found 
that the question of divorce was res 
judicata and did not permit the father-in- 
law, Ismail, to adduce evidenoe in proof 
of his allegation that there was in faot a 
divorce. Ismail raised a further plea that 
there was no cause of action against him. 
On that plea the learned Judge of the 
lower appellate Court has pointed out that 
it was clear from his statement that he 
was not prepared to allow his daughter to 
go and live with ber husband and there 
was, therefore, a cause of action against 
him. 

In this appeal it is urged that the lower 
Courts were wrong in shutting out evidence. 
It is also urged that there is no cause of 
action against Ismail. The last of the 
grounds taken in appeal, namely, the 4th 
ground, has not been pressed before me. 

As regards the question of divorce, I 
think the lower Courts were perfectly right. 
The question of the status between the 
alleged husband and wife has been once 
decided as between themselves. It would 
be simply monstrous to allow the father 
to prove that there was, a3 a matter of 


faot, a divoroe. It is true that section 11, 
C.P.C., has no application when the ques¬ 
tion is raised by Ismail. But that 
seotion is not exhaustive. In the case of 
S. Ramamurti Dhora v. Secretary of 
Slate (1) it was held that where there 
was a dispute between two rival claimants 
for a property and the suit was deoreed in 
favour of one it was not open to a third 
party to contend that the property did not 
belong to the successful party. In this 
connection see also Maba Kishore Tilokdas 
v. Paro Bema (2). The principle on whioh 
these decisions were given applies to this 
oase. If the Courts were to allow Ismail 
to prove successfully that there was a 
divoroe, the result would be that while the 
wife would be compelled to go and live with 
her husband, the decree would be nullified 
by the father being allowed to keep baok 
the wife. The rules of procedure are 
framed for aiding justice and they should 
not be so interpreted as to operate against 
the course of justice. 

In my opinion, therefore, there is 
nothing in the first and second grounds of 
appeal. 

The next point iB whether the Court 
below was wrong in bolding that the state¬ 
ment of the appellant himself showed that 
there was a good oause of aotion against 
him. I think that the Court below waB 
justified in saying that it was clear from 
the attitude and pleadings of Ismail in the 
oonduct of the oase that the plaintiff was 
right in saying that Ismail was unwilling 
to allow his daughter to go and live with 
the plaintiff. 

The appeal fails and is hereby dismissed 
under Order 41, rule 11, C.P.O. 

Appeal dismissed. 

<l) (1919)86 Mad. 141 = 19 1.0.666 = 34 M.L.J. 

469. 

(2) 1923 Oal. 199 = 50 Cal. 23. 

* 1924 Allahabad 816. 

Mears, c.j. and Piogott, j. 

Gur Prasad Makerji— Plaintiff-Appel¬ 
lant. 

v. 

BishunlaX —Defendant-Respondent. 

Lstters Patent Appeal No. 103 of 1922, 
decided on 11th February, 1924, against the 
judgment of Stuart, J., dated 15th May, 
1922. 
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Easement—Agreement not to block window— 
Effect is only to create an ancient light and not 
to preclude the servient owner from putting up any 
building which in the slightest degree would dimi¬ 
nish the tree ingress of light and air. 

Where the agreement arrived at in a compromise 
in a suit between the parties A and B whs that A 
should not blook a partioular window belonging to 
B. 

Held, that the efleot of the agreement was no¬ 
thing more than to entitle the window to the same 
quantity of light and air as if it were a window 
haviDg a prescriptive right for light and air and that 
it did not preolnde A from ever ratsiog any build¬ 
ing whiob would io the slightest degree diminish 
the free ingress of light and air into the 
window. [P. 817, C. 2.] 

K. N. Katju and H. K. Kaul —for the 
Appellant. 

U. S. Bajpai —for the Respondent. 

Judgment:—This was a sait by the 
plaintiff to restrain the defendant from 
diminishing the light and air enjoyed by 
a window belonging to the plaintiff. The 
position appears to be that in 1913 Bishan 
Dat, the present defendant, was plaintiff 
in a suit againsb Gar Prasad Mukerji. 
Bishan Dat then oomplained that Gar 
Prasad Mukerji had unauthorisedly opened 
the two windows in his house which looked 
over the plaintiff's property. A compro¬ 
mise was arrived at by whioh Bishan Dat 
secured the closing up of one of the 
windows entirely and the present plaintiff 
secured the maintenance of the southern 
window with liberty to heighten it by one 
foot if that were possible, otherwise to 
leave it as it was before the suit. There 
was an agreement that the defendant 
would not blook up that southern window. 
The exaot words of the oompromiae were. 

And he (Bishan Dat will have no 
right to blook this window” (band kame). 

Subsequent to the compromise the 
defendant created a tinshed whioh accord¬ 
ing bo the plaintiff was an infringement of 
this compromise. No oral evidence was 
given in the Oourb below but the Munsif 
went on two occasions to see whether " by 
his proposed oonatruotions the defendant 
would be materially interfering with the 
light and air whioh used to pass through 
the window ”. He oame to the conclusion 
that there would be a. certain extent of 
dimmition bub sufficient light and air 
would be left for the purposes for whioh 
the room was used. The room was in fact 
used as a store-house. The learned Munsif 
relying upon the decision of Paul v. 

1924 A/109 A 104 


Robson (1) oame to the oonolusion that he 
could not grant to the plaintiff the relief 
claimed. The lower appellate Court re¬ 
versed that finding whioh was in turn 
reversed by the deoision of Mr. Justioe 
Stuart. The point that Dr. Katju has 
argued is that this case must be decided on 
the basis of the particular agreement be- 
tweea the parties and not according to the 
general relationship whioh exists between 
a servient and dominant tenement. There 
is no doubt that this case ought to be 
deoided aooord'ng to the special agreement 
of the parties because but for that agree¬ 
ment of the parties the present plaintiff 
would not have aoquired any prescriptive 
right to light and air in respeot of that 
window. In effeot the agreement following ■ 
on the first litigation did give to that I 
window in our opinion the character of an | 
anoient light. That being so it having 
the advantages attaching to an anoient 
light it was aUo subject to its limitations 
and disadvantages, and the owner of the 
servient tenement is permitted to rednoe 
the aooess of light and air provided he does 
not so diminish the light and air as to 
make it in the language of Paul v. Robsonil) 
less than the owner of the dominant tene¬ 
ment required for the ordinary purposes of 
inhabitancy or business according to the 
ordinary notions of mankind having regard 
to the looality and surroundings. Dr. 
Katju has contended that the agreement is 
absolute in its language and it for ever 
precluded the defendant from putting up 
any building whioh in the slightest possible 
degree diminished the free ingress of light 
and air. We think that this is not the 
proper construction of fcbo agreement for 
if that is what the parties had intended it 
would have been quite easy to express ib 
and believing as we do that by this com¬ 
promise the plaintiff obtained nothing 
more for that window than the oharaoter 
of a window whioh had a prescriptive right . 
to light and air we are of opinion that th» 
deoision of the learned Judge of this Oourb 
was right and we therefore dismiss the 
appeal with oosts. 

Appeal dismissed. 


(I) (1914) 42 Gal. 46-41 I.A. 180-18 O.W.N. 
993-97 M.L.J. 117-1 L.W. 661-16 M.L. 
T. 204-11914) M.W.N. 631-12 A.L.J.* 
1166-24 1.0. 800-16 Bom. E..K. 609-90 
O.L.J. 969 (P.O.). 
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Walsh, a.o.j. and Ryves, j. 


Moazzam Ali —Plaintiff-Appellant 

v. 

Raza Ali —Defendant-Respondent. 

L P.A. No. 142 of 1922, deoided on 29th 
May, 1924, from a judgment of Gokul Pra¬ 
sad, J., dated the 21th June, 1922, reported 
in 1923 All. 12. 


Arbitration—Rights awarded under arbitration 
cannoObe denied by defendant on the pretext that 
property is public trust property . 

Where while question of the validity of the waqf 
and of lawful appointment of mutwalli was still 
open the parties referred certain differences to an 
arbitrator who by his award determined their 
rights and held eaoh to be entitled to an equal 
share in the management and profits of the 
property. 

Held, that one of the parties oould not exolode 
the other from his civil rights under the cloak of 
publio right. (7 A.L.J. 761, Diit.) [P. 818. C. 2.] 

S. N. Sen —for the Appellant. 

M. A. Aziz—lot the Respondent. 


Walsh, A.C.J.In our opinion this 
decision cannot be supported. The learned 
Judge has misapplied the deoision in the case 
of Ibruhim Khan v. Ahmad Saeed Khan (1) 
which was founded upon an earlier case, 
namely Mahadeo Prasad v. Bindeshri Pra¬ 
sad (21 in whioh it was held " that the 
appointment of guardian to a minor, not 
being a matter of private right as between 
parties, is not a question which oan be 
settled by reference to arbitration". That 
is to say, the Court has a kind of parental 
control over a minor, and a special juris¬ 
diction over the guardian, and it oannot 
allow that jurisdiction to be taken out of 
its hands by any private arrangement be¬ 
tween the parties. In the deoision in the 
case in 7 A.L.J. that principle was applied 
to the m6ra appointment of a mutwalli, and 
we express no opinion as to whether it was 
rightly applied or not. But that is not the 
question in this suit. It cannot really oe 
better put than the learned District Judge 
put it. Independently of the question of 
the appointment of muhualli—ti be* D g 
still an open question as to whether this 
waqf is a valid one and whether a mutualh 
has lawfully been appointed the parties 
referred certain differences to an arbitrator, 
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who, by his award, determined their rights. 
As the learned District Judge says : “ the 
status of the parties has been determined 
by the award, and each is entitled to an 
equal share in the management and profits 
of this property". That is wbat the plain¬ 
tiff sued for, and the defence really amounts 
to an act of importance. That is to say, 
under the cloak of publio right, public 
charity, and religious endowment, the 
defendant claims to stick to the whole of 
the profits of this property to the exclusion 
of the party who is entitled to half. The 
law is Dot so foolish as to deprive a plain¬ 
tiff of his just civil rights in a suit of this 
nature. The appeal must be allowed, and 
the decree of tbe lower appellate Court 
restored with costs, including in tbis Court 
fees on tbe higher soale. 

Appeal allowed. 

* 1024 Allahabad 818 (2). 

Walsh, a.c.j. and Ryves, j. 

Pandit Balgobind —Deft.-Appellant. 

v. 

Sheo Kumar, minor through Mt. Lachmi 
Koer and others —Plaintiffs and Defen- 
dants-Respondents. 

F.A.F.O. Ca9e No. 143 of 1922, connected 
with F.A.F.O. No. 177 of 1922, decided on 
30th May, 1924, from order of the 2nd 
Subordinate Judge of Cawnpore, dated 7th 
September, 1922. 

(a) Civ. Pro. Code, 8. 33-Decree should conform 
Co judgment—Civil Pro. Code, 0. 20, r. 6. 

The Code is olear in insisting that the decree 
whioh is drawn up by the Court shall bo in accord¬ 
ance with the judgment. [P. 821, G. 1.] 

(b) T. P. Act, S. 67— Foreclosure versus sole. 

Obiter.— In deoreefor foreclosure after expiration 
of period of graoe property passes to mortgagee. 
In deoree for sale the mortgagor has still further 
lime even after the poriod of grace till theealeis 
hold and afterwards confirmed by the Court. 
[P. 821, C. 2.] 

(o) Oiv. Pro. Code, 0. 9, r. 13-8ummons is nof 
duly served if if has no relevance to real proceeding 
which is contemplated. 

A summons cannot be said to be duly served 
whioh is a misleading document having no rele¬ 
vance to the real proceeding whioh is contemplated 
and having no referenoe to the order ultimately 
passed. [P. 828, 0. 1.] 

(dl Practice—Misguidance by Judicial Officer 
vitiates proceedings. 

It would be absolutely shocking, if the Oourt 
were to enforce against a mortgagor or any one 
interested in the equity of redemption a foreolosuet 
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deoree whan ha had been misled by ite duly 
accredited agent owiDg to the iasae of a notioe for 
a decree for sale. [P. 823. C- 2-] 

(e) Evidence Act, S. 115—There ism estoppel 
against lififlntf orising out of wrongful acts of 

•Court. . . . . . 

There can be no estoppel against a litigant arising 
oat of the wrongful aot of the Oontt permitted or 
performed by its own offioiala. [P. 824, C. 1.] 

(t) m Practice—Court’s objcel is to decide parties' 
rights and not punishing them for mistakes in 
procedure by deciding against their rights. 

Even if parties have Dot taken every step open 
to'them or have not shown a prompt sense of 
their obligation or a right appreciation of the 
appropriate prooedure it is none the less the 
objeot of Courts to decide the rights of parties and 
not to punish them for mistakes they make in 
the oondnot of their oase by deoiding otherwise 
than in nooordanoe with their rights. (Cropper v. 
Smith, 16 Ch. D. 700, Foil.) [P. 824, C. 2.] 

(g) Civ- Pro. Code, S. 151—The Court can 
interfere for correcting miscarriage of justice 
-appearing on face of proceedings. 

Section 151 oould not be invoked more appro¬ 
priately than for the patpose of correoting a mis¬ 
carriage of juetioe appearing on the face of th9 
proceedings and for making euoh orders in the 
nature of consequential orders as may be neces¬ 
sary for the ends of justioe and to prevent an abuse 
of the prooess of the Court whioh includes the 
idle multiplicity of proceedings. [P. 824, C. 2.] 

(h) Ciu. Pro Code, 8 143— Extension of time. 

Oonrt oan extend time fixed by the Oourt for 

doing any aot. [P. 824, 0. 2.] 

<i) Civ. Pro. Code, 8. 151—Abortive proceeding 
in lower Court. 

High Court has power not merely to Bet aside 
abortive prooeeding in lower Oonrt Bat to pass snch 
order as the Court ought to have passed itself, tnd 
oan if the matter be referred back, still pass. 
[P. 825, 0. 1.] 

M. L. Agarwala and K. A. P. Dube —for 
the Appellant. 

T. B. Sapru, S. N. Sen, Iqbal Ahmad 
and Ajoditiya Nath —for the RoBpondonts. 

Judgment:—These are three appeals by 
certain seoond mortgagees, and a lessee of 
the mortgagor, against an order of the 
Subordinate Judge of Gawupore, dated the 
'7th of September, 1922, rejeoting an applica¬ 
tion to set aside under Order 9, rule 13, 
O.P.O., a decree absolute for foreclosure. 
The parties are persons of position, but the 
history of the oase illustrates the astounding 
complications and delays whioh arise in 
this aountry, in effecting service, in fixing 
dates for bearing, in determining the real 
controversy between the parties, and in 

■ enforcing deorees, and also the difficulties 
with which this Oourt is frequently oon- 

■ fronted, owing to the gross negligenoe of 
'the offioiala in bhe Subordinate Courts, 
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instances of whioh generally come to 
our notice when it is too late to investi¬ 
gate the matter with any hope of 
saddling the responsibility on the right 
shoulders. This case, in whioh the only 
substantial issue, namely bow muuh is 
due under two ordinary mortgages, might 
have been settled in less than three 
hoars, has taken three years in the lower 
Coart, and owing to the transfers of judi¬ 
cial officers, which have taken place has 
passed through the hands of four Judges. 

It is now nearly eighteen months since the 
appeal was admitted in this Court. 

The plaintiffs are the minor children of 
the deceased mortgagee Ram Charan Sha¬ 
ko), suing under the guardianship of their 
mother. The defendants were one Gauri 
Shankar, the original mortgagor, who died 
pending the appeal, Mt. Gyan Devi, 
widow of a deceased District and Sessions 
Judge of this Province, Jwala Devi her 
daughter, who are seoond mortgagees, and 
Bal Gobind an Honorary Magistrate, 
husband of Jwala Devi, and lessee of the 
mortgaged property. 

The difficulties whioh have occurred in 
effecting service from time to time, partly 
owing to the faot that Gyan Devi is a 
purdanashin lady living at Agra and partly 
to the desire of the defendants to gain time 
are fnlly set out in the elaborate judgment 
of the Subordinate Judge. For the purpose 
of reference, the following sohedule of dates, 
whioh was prepared by the parties, may be 
useful :— 

l-o. Dates of mortgages. 

1-6. Suit filed—2nd December, 1919. 

2. Date fixed for written statement— 
7th January, 1920. 

3. Court found'summons not served— 
5bh January, 1920. 

4. Date fixed for written statement—• 
30th January, 1920. 

5. Ex parte decree passed by Babu 
Laohmi Narain (order-sheet says Order 
34, rule 24)—30th January, 1920. 

6. Defendant's applioation to set aside 
ex parte deoree. In this applioation Gauri 
Shauker defendant did not implead Gyan 
Devi—25 th February, 1920. 

7. Date fixed for hearing applioation— 
13th March, 1920. 

S* Gauri Shauker applied to implead 
Gyan Devi, and for issue of notioe to all 
unserved—13th Maroh, 1920. 

9. Date fixed for application for resto¬ 
ration— 10th April 1920. 
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Notices served on minor plaintiffs’ guard¬ 
ian Laohmi Kuar personally and Bal- 
govind personally and by affixation on 
Jwala Devi and Gyan Devi. 

10. Case adjourned for personal exami¬ 
nation of Gauri Shanker to—1st May, 
1920. 

11. Balgovind applied to set aside the 
ex parte decree—10th April, 1920. 

12. Both applications for setting aside 
ex parte deoree—1st May, 1920. 

13. Aooounts produced under order of 
Court by defendant Balgovind—19bh May, 

1920. 

14. Application adjourned several times 
till—17th January, 1921. 

15. Subordinate Judge Lachmi Narain 
passed order setting aside ex parte deoree— 
20bh January, 1921. 

16. Date fixed for issues—1st February, 

1921. 

17. Written statement filed by Gauri 
Sbankar, Balgovind and Jwala Devi—1st 
February, 1921. 

18-a. Judgment of Lachmi Narain—5th 
February, 1921. 

18-6. Foreclosure decree passed—Do. 
Defendants allowed usual six months. 
Gyan Devi did not contest. 

19. Six months expired on 5th August, 

1921. . . , J 

20. Present application for decree ab¬ 
solute— 30th August, 1921. 

21. Date fixed for bearing application— 
28th September, 1921. 

Notioes sent as follows : 

Gyan Devi—Agra. 

Gauri Sbankar—at Satti Chaura. 
Balgovind and Jwala Devi at Kur- 


awan. , 

22. Case taken up. It was found that 

otice to Gyan Devi had not returned and 
bat serving officer’s report showed that 
lauri Shankar was inside the house at 
latti Chaura but would not come. Notices 
ffixed. Similar report with regard to 
ialgovind and Jwala Devi—28th 

September, 1921. .. , . , 

23 Mr. Aghornath Mukerji declared 

ervioe sufficient and ordered case to be 
,ut up—26th November, 1921.. 

24. Notioe to Gyan Devi had not 
aturned and case postponed. Court ordered 
rea h notioes to issue for Jwala Devi. 
Jalgovind and Gauri Shankar-14tb 

rt 25 ftr: (Hurf Shankar's notice returned 
inserved with the report that he was not 


at Satti Chaura but at Sariyan (Unao 
District). Notices on Balgovind and Jwala 
Devi served by affixation. 

26. Gyan Devi served personally— 
17th December, 1921. 

27. Babu Raja Ram, Subordinate Judge, 
held service insufficient. Case fixed for 
16tb February—14th January, 1922. 

28. Notices to Balgovind and Jwala 
Devi sent by registered post had come 
unserved, and Gauri Shankar’s notice not 
returned—18tb February. 

29. Case postponed to—2nd Maroh, 
1922 

30. Plaintiffs' application and affidavit 
for substituted servioe—2nd Marob, 1922. 

31. Court ordered substituted servioe 
by affixing copy on the outer door and by 
beat of drum and by publication in 
“ Albrid ", and fixed 25th Maroh for hear¬ 
ing—3rd Maroh, 1922. 

32. Case oall9d on. Defendants absent. 
As Albrid had not oome case again post¬ 
poned to 1st April—25th Marob, 1922. 

33. Case again postponed for the same 
reason—29tb April, 1922. 

34. Case taken up. Defendants absenb 
and Court passed ex parte order for final 
deoree for foreclosure—29th April, 1922. 

35. Application by Gauri Shankar, 
Jwala Devi and Balgovind to set aside the 
above order—21st June, 1922. 

36. Applications applied to be allowed 
to pay the money and deposit it in Court. 
No order- 29th July, 1922. 

The original deoree in the suit was 
passed ex parte in January, 1920. It was 
however set aside by Babu Laobmi Narain 
Sahib, Subordinate Judge of Cawnpore, in 
January, 1921. The suit was one for fore¬ 
closure, and olaimed that relief. It was 
heard on the merits, and deoided by the 
learned Judge on the 5th of February, 1921. 
The defendant Gauri Shankar put in no 
defence. The issues were settled as 
follows 

1. What sum, if any, are the plaintiffs 
entitled to on the basis of the mortgage 
bonds dated the 4th of January, 1912, and 
the 25th of May. 1912 ? 

•2. Whether the interest at 9% per 
annum with 6 monthly rests is penal? 

Presumably the defendants, who were 
interested in the equity of redemption, 
were desirous of saving the property from 
foreclosure, and of obtaining from the 
Court a decision as to the aotual amount 
due under the mortgages. The learned 
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Jadga gives no reason, but in his judgment 
he ascertains and decrees the amount due, 
less a sum for proportionate oosts, and 
awards to the plaintiffs interest at the 
contractual rate till the period of grace, 
namely 6 months, and thereafter future 
interest at the Court rate, in terms of 
Order 34, rule 4, C. P. C., allowing 
6 months for payment before sale. It is 
quite dear that this provisional deoree 
was a provisional deoree for sale. In the 
reoital of the plaintiffs' olaim, the learned 
Judge describes the suit as one for recovery 
of the amount due by sale of the hypothe¬ 
cated property. The plaintiffs throughout 
have relied upon the faot that they were 
asking for foreclosure. But it is evident 
from the judgment, that either they 
modified their daim and asked for a sale, 
or the learned Judge, in the exercise of his 
diBoretion under Order 34, rule 4, 
0 ub- 8 eotion (2), C.P.C., intended to pass 
a deoree for sale in lien of a decree for 
foreclosure. This is made evident by the 
operative part of the judgment oiting 
Order 34, rule 4. Buies 2 and 3 relate 
to the preliminary and final deorees in a 
foreclosure suit, but rule 4, sub-section (2) 
provides, that in a suit for foreclosure, if 
the plaintiff succeeds and the mortgage 
is not a mortgage by conditional sale, the 
Court may, at the instance of any person 
interested in the right of redemption, pass 
a deoree for sale in lieu of a deoree for 
foreclosure on such terms as it thinks fit. 

The deoree drawn up in the office of the 
Subordinate Judge and signed by the 
Munsarim as the ministerial officer of the 
Court, was a preliminary deoree for fore¬ 
closure. We have oome to the conclusion 
that the Court of the Subordinate Judge 
had no jurisdiction, in view of the judg¬ 
ment, to draw up suoh a deoree. The 
Code is dear in insisting that the deoree, 
whioh is drawn up by the Oourt, shall be 
in aoaordanoe with the judgment. It will 
■be necessary for this Court to direot an 
enquiry in Cawnpore as to the circum¬ 
stances Under whioh this deoree aame to 
be drawn up in this way. In our opinion 
this deoree is invalid and vitiates the whole 
of the subsequent proceedings whioh have 
bean taken subsequent thereto in the Sub¬ 
ordinate Judge’s Court. The objection is 
stated in the 6th ground of the appeal of 
Jwala Devi In the following terms:— 

* The preliminary deoree ia Incorrect and not 
“•wording to tha order of the judgment, dated fitb 


“February, 1921, and hence the whole proceedings 
“ thereafter are null and void n . 

With this view we agree. Whether we 
ought merely to declare it void, or to set it 
aside ourselves, is a question of procedure 
whioh. in view of the line taken by the Bar 
in this case, mast be discussed hereafter. 
It is contended by Sir Tej Bahadur Saprn, 
on behalf of the plaintiffs, that the defend¬ 
ants knew of the form of the deoree. 
There is oertainly no evidenoe on the reoord 
that they did, bat it is said that they must 
have knowD. It is a priori improbable 
that they knew. There is no reason why 
they should have known. Litigation is not 
conducted in this Proviooe by Solicitors, 
who, as a matter of routine, oonoern them¬ 
selves with looking at the minntes or the 
judgment as actually drawn up in an 
English Court. In India the Court makes 
itself responsible for tho drawing up and 
final issne of the deoree. An interval of 
time elapses between the judgment and the 
final decree, and the offiaer charged with 
the dnty of writing the deoree gives notice 
to the parties of the intention to prepare 
$be deoree. But although the defendants 
were much oouoerned to have the equity 
of redemption if they oonld, they were not 
concerned, once a deoree for sale had been 
passed, to examine the formal dooument in 
whioh the deoree was drawn up. If the 
officials of the Court did their duty, the 
dooument would follow the judgment, the 
total sum being a mere matter of arithmetio 
worked out on the direction contained in 
the judgment. It oonld not be worse for 
the defendants than the deoiBion whioh the 
Subordinate Judge had given, and was nob 
likely to be better. There is a rule in this 
High Oonrt that the proposed deoree before 
being finally passed, should be submitted 
to and initialled by the Vakils on both 
sides. It is a valuable rule, and it is a 
practice whioh has been muoh followed in 
the Subordinate Courts, but there appears 
to be no rule in the Subordinate Courts, a 
matter whiob this Court may well consider 
that it would be desirable to rectify. 

The difference between a deoree for fore¬ 
closure and a deoree for sale, is of ooorse 
considerable. In either case the mort¬ 
gagor gets 6 months time to pay the money,, 
bub after the expiration of that 6 months 
period of grace, in the case of a foreolo-1 
ante, the property passes to the mort-1 
gagee, and no ioous psntonJtas remains to I 
the mortgagor; whereas in the case of a I 
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deorae for sale, there is the farther delay 
caused by the preparation of the procla¬ 
mation of sale, and the fixing of the date, 
a matter whioh we understand frequently 
covers two months or so. Then if the 
sale is successful, it has to be confirmed 
by the Court, and the debtor or mortgagor 
has still a month within which be may 
deposit the money with interest, and save 
the property. This is material as indica¬ 
ting that it is by no means surprising to 
find parties, who are interested in preser¬ 
ving the equity of redemption, treating 
the period which must elapse once a sale 
has been ordered before the time is reach¬ 
ed, when they must make up their minds 
onoe for all to pay or lose the property 
with considerable indifference. It is a 
matter ingrained in the habits of the 
people of this Province, and the majority 
of mortgagors appear to prefer to put off 
the evil day as long as possible, even 
though interest at a high rate is running 
against them. 

The lower Court seems in its judgment 
to have been not unnaturally influenced by 
the indications of procrastination on the 
part of the defendants in this matter, and 
to have come to the conclusion that they 
were well aware of the foreclosure decree 
against them before the 15th of June, 1922, 
when they say they learnt it through their 
agent from a triumphant remark of the 
munib of the decree-holders, who told 
them that the decree-holders would 
obtain possession of the mortgaged pro¬ 
perty. The learned Judge does not say 
how and when the knowledge oame to 
them earlier than the 15th of June, and the 
only evidenoe of its ooming to them, is the 
application upon whioh the order under 
appeal was made, whioh was dated 21st 
June, 1922, and it was not until a special 
and supplementary petition was put in by 
the defendant Balgobind on the 29th of 
July, 1922, that they formally took objection 
that the judgment and notice of hearing 
for the making of the decree absolute was 
for sale, wheroas the actual deoree absolute 
was for foreclosure. 

Nob the least extraordinary feature of 
this remarkable oase is that the learned 
Judge himself, from whom this appeal has 
been brought, in the judgment which is 
before us, should have missed this point. 
He says: “The oase was then heard on the 
merits, and the Court passed a foreclosure 
deoree under Order 34, rule 4, 0. P. 0. 


(which it could not do by law) on the 5th 
of February, 1921, allowing the defendants 
6 months within whioh to redeem. I find 
from a perusal of the judgment of Baba 
Lachmi Narain Sahib, that the contesting 
defendants went to issues only on the 
amount due under the mortgage-deeds and 
the penal nature oi interest We are 
unable to understand how the learned Judge 
could have failed to notice the fundamental 
error whioh had ocourred in these pro¬ 
ceedings, if be had read the judgment of 
the 5th of February, 1921, and appreciated 
that be was dealing with a deoree for 
foreclosure. 

On the 30th of August, 1921, the plaint¬ 
iffs presented in the Court of the Sub¬ 
ordinate Judge an application for a decree 
absolute for foreclosure. This application, 
although ignoring the judgment, was con¬ 
sistent with the original claim for relief in 
the plaint and with the deoree which they 
had either dishonestly obtained from an 
innooent and oareless oflioial or whioh they 
bad procured from him by chicanery and 
corruption. Whatever anybody else con¬ 
nected with the case knew on the 30th of 
August, 1921, they knew quite well that 
they were not entitled to a final deoree for 
foreclosure, and that the preliminary decree 
was a dishonest proceeding. 

The next step is perhaps more remarkable 
than anything which has gone before. On 
the plaintiffs’ application for a deoroe 
absolute for foreclosure, the Court issued a 
notice, on the ordinary printed form of 
notices, to the respondents to show cause 
why an order for prepartion of a deoree 
absolute should not be passed, that they 
the plaintiffs were applying for an order 
absolute for the sale of the property, and 
informing the defendants that if they had 
any objection to an order absolute for sale, 
they should attend the Court on the 25th 
of Maroh, 1922 at 10 o’olook. This notioe, 
we are told, was issued under the signature- 
of the same Munsarim who had drawn up 
the preliminary deoree for foreclosure, and 
the matter of the issue of this notioe for 
sale based upon an application for fore¬ 
closure, is a further matter upon whioh this 
Court will have to direot an enquiry. The- 
greater part of the judgment of the learned 
Subordinate Judge deals with the diffi¬ 
culties in effecting service, and the shifts 
adopted by the various parties to evade- 
service, no doubt with theobjeotof putting, 
off the sale as long as possible with the- 
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intention of finding the money when they 
oould no longer stave off the sale. They 
probably had no intention of appearing to 
resist a decree absolute for sale. There 
was no reason why they should. They 
oould not hope to resist it successfully, and 
after the judgment of the 5th of February, 
1921, they oould nob escape the obligation 
ultimately of providing the money, if they 
were to save the property. But if the 
deoision of the Subordinate Judge is accept¬ 
ed, namely, that they did in faot receive 
this notice, and in some way or another 
constructively or directly knew r.ll about it, 
then the result is that, having received 
notice of an application for sale, and having 
deliberately kept away beoause they oould 
not resist the order, a deorea absolute for 
foreclosure was passed ex parte against 
them for default in appearing to resist a 
decree for sale. It is dear that an order 
so passed oannot stand. It matters little 
on what ground it is put. It seems to be 
vitiated by almost every objection to whioh 
an order oan be exposed. One of the conten¬ 
tions before us by Sir Toj Bahadur Sapru 
on behalf of the respondents was that the 
case did not come within Order 9, rule 13, 
G.P.O., beoause the appellants had failed to 
satisfy the Court that the summons was nob 
duly served or that they were prevented 
by any sufficient oause from appearing. 
Assuming that they knew that they were 
summoned to appear to show oause against 
legal proceedings whioh were being taken 
against them and that they were not 
prevented from appearing, and probably 
never had any intention of doing so, the 
question still arises whether the summons 
was duly served within the meaning of 
rule 13. The wordB " duly served " would 
appear to relate to the method of service, 
but in our view a summons oannot be said 
to be “ duly served ” whioh is a misleading 
dooument, having no relevanoe to the real 
proceeding whioh is oontemplated, and 
having no referenoe to the order ultimately 
passed. Under such oiroumstanoes service 
even if effeoted is a mere sham, and this is 
not by mere ex post facto reasoning beoause 
the train had already been laid by the 
application of the 30th of August for an 
order for foreolosure. 

Sir Taj Bahadur Sapru, on behalf of the 
plaintiffs respondents argued, that no notioe 
is really necessary to show oause against 
the making of a deoree absolute. The 
learned Subordinate Judge disagreed with 
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this view, aod held that the praotioe in this 
Province approved by the High Court, was 
to give snob notice. We do not propose to 
follow the respondents' oounsel into these 
high flights of procedure. It is only a rule of 
praotioe at the best, and no rule oan apply so 
as to render the issue of a false notice, equi¬ 
valent to the absenoe of any notioe at all. 

It is difficult to acquit the plaintiffs of 
complicity in the scheming by whioh this 
notice was issued. It is difficult to suppose 
that it was done by the Munsarim as the 
result of sheer ignorance and incompetence. 
He must be credited with having had some 
objeot to fulfil, or some obligation to repay 
iu adopting 9uoh an astounding departure 
from the ordinary routine of his offioe. 
But in considering the rights of the defend¬ 
ants these alternative contingenoies have 
no importance. The Court issues these 
notices through its responsible ministers, 
and as their Lordships of the Privy Council 
pointed out in the oase of Kata Mea v. 
Harperink (1) at page 334 in dealing with 
a litigant who had been tricked as the 
result of clumsy misrepresentation by one 
of the Court’s sale offioers said : " It is 
inoumbeut on the Court to be sorupulous in 
the extreme, and very oareful to see that no 
taint or touob of fraud or deoeit, or 
misrepresentation is found in the conduct 
of it3 ministers. The Court, it is said, must 
at any rate not fall below the standard of 
honesty wbiob it exaots from those on 
whom it has to pas9 judgment. The slight¬ 
est suspicion of triokery or unfairness must 
affeok the honour of the Court and impair 
its usefulness." To paraphrase their Lord- 
ships final sentenoe in Ibis connection, "it 
would be disastrous, it would be absolutely 
shocking, if this Court were to enforoe 
against a mortgagor, or any one interested 
in the equity of redemption, a foreclosure 
deoree, when he bad been misled by its duly 
aooredibed agent through the issue of a 
notice for a decree for sale." 

The mortgage-debt is under Rs. 18,000. 
The property is said to be worth at least 
Rs. 45,000. Some one is obviously concern¬ 
ed to save the equity of redemption. We 
are of opinion that no summons for making 
deoree absolute for foreolosure was ever 
served at all, and that the deoree obtained 
was irregular and must be set aside. 

(1) (1909) 86 Oal. 333-86 1.A. 93-18 O.W.N, 
349-6 A.L.J.84-5 M.LT. 196-9 O.L.J, 
165-11 B.&.B. 337-1 1,0.133-19 M.L.J. 
115 (-P.O.)i 
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We now come to the question of proce¬ 
dure whioh has been muoh argued before us. 
It was suggested on behalf of the plaintiffs- 
respondents when they began to realise 
that the ex parte deoree absolute was 
doomed that we ought to send the case 
back, and allow the parties to renew the 
confliot as from April, 1922, when the 
decree whioh we now set aside was 
obtained and renew ib, probably before a 
fifth Judge, at such time as the Court, 
already overwhelmed with work, is able to 
fix, after fresh devastating efforts to serve 
suoh of the defendants as may then be still 
surviving, or their legal representatives. 
We are unable to take this view. We are 
seized of the whole matter. The record is 
here. The rights of the parties are clear. 
The preliminary decree, even after the 
expiration of 3 years and 4 months, 
ought to follow the judgment. In 
our opinion, as we have said, the preli¬ 
minary decree of the 5th of February, 1921 
is waste paper, and no decree absolute 
based upon it would be binding on the 
defendants. 

Sir Tej Bahadur Sapru, on behalf of the 
plaintiffs, contended that he was entitled 
to stand on that deoree and to enforce 
foreclosure, although he had never obtained 
an order for it from any judicial tribunal. 
He suggested further, that if we left the 
defendants to take suoh stepe as the Code 
and Rules provide, either by way of appeal 
or review, to set aside that preliminary 
deoree he had a complete technical and 
equitable answer. It is open to his clients, 
if the case should go further, to raise any 
objection they may be advised. So far as 
we were able to follow his argument, he 
relied upon a kind of equitable estoppel by 
oonduot. But there can be no estoppel 
against a litigant arising out of the wrong¬ 
ful aots of the Court, permitted or perfor¬ 
med by its own officials, and we oan see no 
ground of equity, justice or good oonsoi- 
ence, whioh would justify us in upholding 
this preliminary decree. 

The learned Judge says that the defend- 
dants were well aware of all that was going 
on, bub the learned Judge himself appears 
to be unaware that no notioe for a deoree 
absolute for foreclosure was even issued 
from his Court, Apart from any provision 
of the Code, we are of opinion that we have 
inherent power to oorreot suoh a mistake 
by any means consistent with the ends of 
justice. Even if the defendants have not 


taken every step open to them, or have not 
shown a prompt sense of their obligation, 
or a right appreciation of the appropriate 
procedure, it is nonetheless as Lord Jus¬ 
tice Bowod said in the case of H. Cropper 
v. Smith (2) the objeot of Courts to deoide 
the rights of parties, and not to punish 
them for mistakes they make in the con¬ 
duct of their case, by deciding otherwise 
than in accordance with their rights. But 
it eeems to us further that section 151 
could nob be invoked more appropriately, 
than in a case like this, for the purpose of 
correcting such a misoarriage of justice 
appearing on the face of the proceedings, 
and there is abundant authority, which it 
would be wearisome to cite, there being 
no case quite analogous to this one, where 
the Courts in India have held themselves 
justified, under this salutary provision, in 
making suoh orders in the nature of con¬ 
sequential orders, as may be necsssary for 
the ends of justice, and to prevent an 
abuse of the process of the Court, which 
we take to inolude the idle multiplicity of 
proceedings. 

We therefore exercise theinherent powers 
reserved to us by this seotion, and set 
aside not only the decree absolute but the 
preliminary decree of the 5th of February, 
1921. and restore the parties to their rights 
and obligations respectively under the judg¬ 
ment of Babu Laobimi Narain of that 
date. Wo are satisfied although every sort 
of argument was addressed to us designed 
to show that we had no suoh powers 
that we have power in the light of what 
has happened, and what must now be 
done, to extend the time for paymont. 
The 6 months allowed in 1921 has been 
effaced ohiefly by the plaintiffs' own aots. 
But the Code seems to us to be dear on 
the subjeot, as, apart from the provisions 
of Order 34, seotion 148 enables a 
Court to extend any time fixed by the Court 
for the doing of any aot allowed by the 
Cftde. The time fixed by Laobmi Narain 
was dearly a time whioh he was allowed 
by the Code to fix, and we have power to 
extend it, and we difierfrom the decisions 
and dicta whioh have been oited to us 
from judgments in this Court, whioh seem 
to hold that the Court has no power to ex¬ 
tend the time fixed by its own deoree. We 
are further satisfied that under seotion 151, 
we have power, nob merely to set 


(9) 16 Ch. D. 700. 
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aside this abortive proceeding, bub to pass 
such order as the Court ought to have 
passed itself, and can, if we refer the 
matter baok, still pass. The sole difficulty 
that has troubled us has been in determin¬ 
ing, how the interest should run during this 
litigious interval. The matter seems to us 
to be due to faults on both sides, and also 
to faults on the part of the ministerial 
officers of tbe Court. In such a matter, 
interest partakes of the nature of damages, 
which their Lordships of the Privy Council 
have said, the Court may mould aooording 
to its will. We think that the plaintiffs 
ought to have the contractual rate for tbe 
period granted by the Subordinate Judge, 
namely from the 5tb of February, 1921, to 
the 5th of August, 1921, and after that 
date, the Court rate down to the date of sate 
or payment a result whioh seems to do 
rough justice to both parties. 

We, therefore,direct a preliminary deore9 
for sale to be drawn up, and we give the 
plaintiffs 6 months from the date of this 
judgment for payment. In other respects 
tbe decree is to follow tbe usual provisions 
applicable to a deoree for sale under Order 
34, rule 4, C.P.O. The appellants must 
have the costs of this appeal on the higher 
scale and of the proceedings in tbe Court 
below. 

Appeal allowed. 

* 1924 Allahabad 825. 

Walsh, a.o.j. and Ryves, j. 

Kallu Shah and another —Defendants- 
Appellants 

v. 

Raheem Baksh —Plaintiff-Respondent. 

L. P. A. No. 146 of 1922, deoided on 13th 
May, 1924, under seotion 10 of the L. P. 
against the judgment of Mr. Justioe 
Gokul Prasad, dated 19th July, 1920. 

(a) Easements Act,8,60—Construction of a house. 

Ooasliuolion of a house by licensee aoting on 
lioenae makes license irrevocable. [P. 635, 0. 2.] 

. < b) Basements Act, S. 56-License becoming 
srrevicable. 

Tbe beooming irrevocable of » lioenae does not 
make it transferable. [P. egg, q. g,] 

Iqbal Ahmad —for the Appellants. 

S, 0. Das —for the Respondent. 

Gokul Prasad, J.:—This is a defend- 
ant's appeal arising oub of a suit for pos¬ 
session of the site of a house built by the 
defen lants. The defendants denied the 


plaintiff’s title. The defendant No. 1 the 
owner of the house transferred it to the 
defendant No. 2. The first Court deoreed 
the plaintiff’s claim holding that the plain¬ 
tiff was mutwalli of tbe land on which the 
house iD dispute stood and that the 
defendant a mere lioensee denied the 
plaintiff's title and was therefore liable to 
ejectment. The defendants went up in 
appeal and the learned Judge of the lower 
appellate Court has come to the conclusion 
that the plaintiff was tbe mutwalli and the 
defendant lioensee had denied the plaintiff's 
title, but he held that such denial did not 
necessarily lead to a deoree for dispossession 
of the defendant licensee. Ho however 
direoted dispossession of the transferee, the 
defendant No. 2. Tbe defendants oome 
here in seoond appeal and their oontention 
is that becanee of the building the lioense 
has beoome irrevocable and the transfer in 
favour of tbe defendant No. 2 was a 
perfectly valid transfer. Nest it is contended 
that the deoree maintaining the possession 
of defendant No. 1 and direoting disposses¬ 
sion of defendant No. 2 the transferee 
was illegal. Now as to the first point 
the mere faot that the license had become 
irrevocable does not necessarily imply that 
the lioensee aoquired a right to transfer 
the lioense or tbe building. A lioense is 
ordinarily only a personal right and 
carries with it the incident of non¬ 
transferability. Under these oiroomstanoes 
it is impossible to hold with the appellant 
transferee that the deoree for his 
ejectment was a deoree bad in law. He 
did not and could not aoqnire any right by 
the transfer in his favour whioh was not 
warranted bylaw. The deoree of the lower 
appellate Court was a oorreot deoree so far 
as he was oonoernod and I dismiss this 
appeal with costs. It appears from an 
offioe report that a defioienoy of Rs. 10 is 
due from the plaintiff, respondent for the 
first Court. The deoree of this Court will 
not be prepared till the defioiency is made 
good by tbe plaintiff-respondent. He 
must do this within ten days from to-day, 
and if so deposited tbe offioe is to reoeive 
the defioienoy. In case the defioienoy is 
not made good the suitwill stand dismissed 
in all Courts. 

Upon the L.P.A. being beard the follow¬ 
ing judgment was delivered:— 

There is nothing in this appeal. It was 
clearly rightly deoided; We dismiss it with 
costs. Appeal dismissed. 
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Walsh, a.o.j. and Ryves, j. 

Mt. Kunti and others —Defendants* 
Appellants 

v. 

Gajraj Tetuari— Plaintiff-Respondent. 

L. P. A. No. 161 of 1922, decided on 27th 
May, 1924, under section 10 of the L. P. 
from the judgment, dated 19th July, 1922. 

Part-performance—Applicability— Principle is 
that where there is executory contrazt like compro¬ 
mise by unregistered deed transferring property it 
can't be enforced, but mutual arrangement carried 
out must be enforced . 

Where the oonduot of the parties oreates a 
situation in whioh the parties stand upon nothing 
but an engagement whioh is not final or oomplete 
the locus penitentiae is not exoluded, that is to eay 
where the parties have given mutual promises but 
nothing has been done, the oon6ideiation is not 
performed on either side and the oontraot remains 
merely executory, then unless it is olothed in the 
legal forms whioh make it binding it oannot be 
enforoed against either party by the other, but 
where parties agreeing not to go to law and not to 
fight out their disputes but by a mutual arrange¬ 
ment oarry iato execution their mutual promises 
so that the original oontraot by which they deoided 
to terminate the disputes beoomes an executed 
oontraot on bothttaides, and nothing remains to be 
done, the parties oontinuing eaoh in the onj jyment 
of the interest whioh the other agreed that he 
9hould take, the Courts in India applying the rule 
of equity and good oonsoienoe will not psrmit either 
party who has bound himself both by the oontraot 
and by its performance to repudiate what he ha9 
done, and will also prohibit any person claiming 
under him from attempting the same thing. (42 
Oal, 801; 14 A.L.J. 449, Foil.) [P. 826, C. 2 and 
P. 987, 0. 1.] 

P. L. Banerji—lot the Appellants. 

Iqbal Ahmad —for the Respondent. 

Judgment:—In our view this deci¬ 
sion oannot be upheld. The point is one 
whioh has been very muob discussed in a 
variety of forms in whioh it arises, but the 
differences of opinion whioh are alleged to 
exist are not really differences of prinoiple, 
or in the view taken of the law, but differ¬ 
ences in the application of the prinoiple to 
the exaot set of faots. The moment a 
decision of a High Court obtains publicity 
and is believed to lay down the prinoiple 
that a oontraot entered into whereby mem- 
Ders of the same family, or two branohes of 
the family, or two persons not connected 
by blood but having interests about whioh 
they are not agreed and who oome to some 
sort of compromise in order to avoid fur¬ 
ther disputes—the moment it is believed 


that the Courts will not give effect to that 
class of arrangement when it has been 
mutually carried intoeffeot, there is certain 
to be a crop of litigation in whioh some' 
party seeks to apply the principle of the 
new decision to himself and to escape from 
the bargain he has entered into beoause in 
the light of subsequent events he has come- 
to regret it. But a Court which deliberately 
ignores, or attempts to tear up a definite 
arrangement come to between people sui 
juris and oarried into effeoo, will find it3elf 
sooner or later confronted with a reductio 
ad absurdum of its own decision. In our 
view the prinoiple is clearly marked in all 
the decisions whioh have been reforred to. 
Where, to quote the head-note from the 
decision of the Privy Counoil in Mahomed 
Musa v. Ashore Kumar Ganguli il), the 
conduot of the parties oreates a situation in 
whioh the parties stand upon nothing but 
an engagement which is not final or oom¬ 
plete the locus penitentiae is not excluded, 
that is to say, where the parties have given 
mutual promises but nothing has been 
done, tbe consideration is not performed 
on either side, and the oontraot remains 
merely executory, then unless it is clothed 
in the legal forms whioh make it binding, 
it cannot be enforoed against either party 
by the other. For example a compromise 
to transfer property of over Rs. 100, in 
value which requires a registered transfer 
deed, oreates no equitable interest in 
India and oonfers no legal right. In tbe 
absence of a registered deed, no transfer 
takes plaoe, and the absence of a transfer 
deed and of the other requirements of 
the statutory law, provide a defenoe to 
a suit for example, for specifio perform¬ 
ance. Suoh a oase is the oase on whioh 
the learned Judge in the judgment now 
under review relied, reported in Jagrani v. 
Bisheshar Dube (2). It was a Full Benoh 
oase. The ratio decidendi in that oase 
was, that nothing bad taken plaoe exoepb 
that there was a dooument, or petition 
presented to the Revenue Court, and a 
mutation order made without objection 
on either side. The Chief Jusbioa points 
out in bis judgment that the parties setting 


(1| (1916)43 Oal. 801 =■ 43 I.A. 1-17 B.L.R.430- 
21 O.L.J. 231 = 2 L.W. 263-39 M.L.J, 
648-19 O.W.N. 350-13 A.L.J. 239- 
17 M.L.T. 143—(1916)M.W.N. 621-281.0, 
930 (P. O.) 

(3) (1916) 38 All. 366-35 1 0. 701-14 A.L.J. 449> 
(P.B.). 
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up the binding character of the arrangement 
were unable to adduoe any evidence show¬ 
ing that the other side had transferred 
their interests in tbe property in dispute, 
or anything exoept the entry of a name 
recorded by the mutation officer. As the 
Chief Justice in that case says, all that 
the mutation officer had to do was to 
order tbe name to be reoorded, the parties 
oonsented that the names of certain persons 
be reoorded, and that this conferred no 
title upon them. If the facts of this 
oase bad been in accordance with the 
facts of that oase the learned Judge would 
have been quite right to have held himself 
bound by the rule laid down in that Full 
Bench. 

On the other Bide of the line may be 
mentioned a variety of cases, both in the 
Privy Council, and in this Court of which 
it may be compendiously stated that they 
enunoiate definitely, and finally the princi¬ 
ple, that where parties agreeing not to go 
to law and to figbt out their disputes, but 
by a mutual arrangement, suoh as is 
frequently described, beoause it more fre¬ 
quently happens in families, as a " family 
arrangement,” carry into execution their 
mutual promises so that the original oon- 
traot by which they decided to terminate 
the disputes beoomes an exeouted contract 
on both sideB, and nothing remains to be 
done, the parties continuing each in the 
enjoyment of the interest which the other 
agreed that he should take, the Courts in 
India, applying the rule of equity and good 
oonsoienae, will not permit either party 
whobasboundhim8elf both by tbeoontraot 
and by its performance, to repudiate what 
he has done, and will also prohibit any 
person olaiming under him from attempting 
the same thing. We oannot do better than 
quote, amongst tbe oases illustrating this 
principle, a decision to whioh the learned 
Judge whose judgment is now under 
review was himself a party Bahadur Singh 
v. Bom Bahadur (3J. Tbe law is there 
oarefully reviewed by my brother Ryves. 
He bases himself on two authorities of the 
Privy Council, namely, Kanhaiya Lai v. 
Briji Lai (4) and Mt. Hardei v. Bhagwan 

(3) 

( 4 ) 



Singh (5) and he ultimately explains it, as 
being a branch of the law of estoppel. 
Speaking for myself, as a member of this 
Court, I am not satisfied that that is the 
soundest method of putting it (though 
I do not say it is not a branch of the law of 
estoppel) beoause I have noticed in some 
decisions with whioh I disagree, that 
the answer has been suggested that 
there can be no estoppel against statutory 
prohibition. I prefer to base it on that 
principle of mutual performance, or part 
performance, which I think is sufficient, 
following the principle laid down in the 
leading authority of Maddison v. Alder - 
son (6) and applied by tbeir Lordsbip3 of 
the Privy Council in the well-known oase 
of 'Muhammad Musa v. Aghore Kumar Gan - 
puli (1). On a superficial perusal of the 
learned Judge's judgment in this case it 
would appear that he was right, but it is 
pointed out by Mr. Peary Lai Banerji 
before us that he overlooked the salienb 
finding of faot of the lower appellate Court 
whioh distinguishes this oase from the 
Full Bench oase in 14 A. L. J. already 
referred to. That salient finding of faot is 
contained in the closing passage of the 
District Judge's judgment whero he dwells 
upon tbe conduct of the parties, each of 
whom had gone into possession of, and 
possessed as their own, the half share 
whioh they had mutually agreed to aocept; 
and that they had been in suoh possession 
for nine years without any attempt on 
either side to dispute the arrangement. 
He draws attention in bis judgment to the- 
fact that the deed of compromise is nob 
on the reoord but that the admission made 
on oath in evidenoe by the plaintiff himself 
supplied the gap made by its absence. 
Indeed, having regard to some of the dicta 
in the Full Benoh oase in 14 A.L.J. it 
would appear that tbe less documents there- 
are to support a olaim of thi6kind the less 
difficulty tbe litigant is likely to experience 
in tbe lower Court. In our view the appeal 
suooeeds and the deoree of the lower 
appellate Oourb must be restored. We- 
aooordingly allow this appeal with costs of 
both the hearings in this Court on the* 
higher scale. 

Appeal allowed. 


(6) (1990) 94 O.W.N- 105-18 L.W. 436-50 I, Or 
819-9 Pat. L.T, 93T (P.O.) 

(6) 8 A.O. 467-59 LJ. Q.B. 737-49 L.T. 803— 
81W.B. 890-47 J.P. 891. 
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Piggott, j. 

Man Singh —Defendant-Appellant 

V. 

Ram Nath —Plaintiff-Re3pondent. 

S. A. No. 384 of 1922, decided on 28th 
June, 1923, from the deoision of the Distriot 
Judge of Meerut, dated the 8th February, 
1922. 

{a) Limitation Act, Art. 29 —" Legal process” 
meaning of distraint under Agra Tenancy Act is 
seizure ol moveable property under legal process. 

A distraint efleotad under Agra Tenauoy Aot III 
ol 1901) is a seizure of moveable property under 
legal prooess beoause it is done under the spesial 
provisions of the Looal Aot and eubjeot to the due 
observance of the prooadure thereio laid down, 
[P. 819, 0. 2.] 

(b) Limitation Act, Art. 120—Article should 
never be invoked if thsre is any other article 
capable of covering the suit. 

Artiole 120 should never be invoked if there i9 
any other artiole in the schedule which upon a 
reasonable interpretation of its language °eem9 to 
cover the particular suit with whioh the Court is 
dealing. [P. 890, 0. 1.) 

(o) Agra Tenancy Act. 8. 142—Civil Court has 
no jurisdiction but only the Revenue Court. 

A matter oovered by 8. Ill is beyond the juris¬ 
diction of a Civil Court and is entirely within the 
oognisance ol a Revenue Court. [P. 820, C. I.) 

P. L. Banerji —for the Appellant. 

A. Sanyal —for the Respondent. 

Piggott, J. :—The defendant to the 
present suit had brought a suit against the 
present plaintiff for arrears of rent under 
the Tenancy Act, claiming that the latter 
was his tenant in respect of certain land. 
The trial Court dismissed that suit, but it 
was deoreed by the District Judge on first 
appeal on the 18th of July, 1916. Against 
that decree Ram Nath, the present plaintiff, 
appealed to this Court. Unfortunately his 
appeal was not disposed of until the 19th 
of December, 1918, when the deoision of 
the Distriot Judge was reversed and the 
deoree of the trial Court dismissing the 
suit was restored. There was an 
appeal against this deoision under the 
Letters Patent, but that appeal failed. In 
the interval between the 18th of July 1916 
and the 19th of December, 1918, the present 
defendant, Man Singh, had taken advantage 
of the position whioh he oooupied, as hold¬ 
ing a deoree for rent passed by the Distriot 
Judge, to realise the rent of the same land 
from Ram Nath, for eaoh of three suooes- 
sive years, by means of the prooess of 


distraint provided by section 119 and the 
following sections of the Looal Tenanoy 
Aot (No. II of 1901). In eaoh case, as 
soon as the standing crops were distrained 
by Man SiDgh under his alleged proprietary 
right, Ram Nath paid up the arrears of 
rent on aooount of which the distraint had 
been effected. The dates of payment are 
given as the 13 th of December, 1916, the 
18th of January, 1918 and the 3rd of 
January, 1919. When the deoree of the 
District Judge was reversed on appeal, it 
does not seem to have ooourred to Ram 
Nath to oonsider whether relief in respeot 
of the payments, thus obtained from 
him on the strength of the erroneous 
deoree of the District Judge, could not be 
obtained by means of a olaim for damages 
or compensation, preferred to the Court of 
first instance, under section 144 of the Code 
of Civil Procedure. At any'rate that point 
has not been raised in the present litigation 
and is not before me for consideration. 
Ram Nath waited until the 12th of July, 
1921, when he instituted the present suit, 
claiming a total sum of Rs. 550 on account 
of the payments whioh he had made in 
oonsequenoe of the three distraints levied 
by Mao Singh together with interest by 
way of damages. In defenoe Man Singh 
pleaded that the suit as brought was not 
cognisable by the Civil Court and that, in 
any event, the claim was barred by limita¬ 
tion. Both these pleas have been repelled 
by both the Courts below and both are 
raised before me in seoond appeal. I think 
it will simplify th9 deoision of this appeal 
if I deal first with the question of limitation. 
Assuming, for the present, that this was a 
suit the cognizance of whioh by the Court 
in whioh it was instituted was barred, 
neither by the seoond olau9e of seotion 144 
of the Code of Civil Prooedure, nor by 
seotion 167 of the Tenanoy Aot (Looal 
Aot No. II of 1901). the question is, what 
artiole of the first sohedule to the Indian 
Limitation Aot is to be considered applic¬ 
able to the plaintiff's cause of aotion. In 
the Courts below artiole 96 of the Sohedule 
seems to have been suggested on the plaint¬ 
iff’s behalf. That artiole is in my opinion 
inapplicable. The plaintiff did not make 
these payments under any mistake. He 
knew that Man Singh was not really his 
landlord in respeot of the land the produoe 
of whioh had been taken in distraint. His 
position was that there had been an 
erroneous deoision by the Distriot Judge, 
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affirming in favour of Man Singh a right 
.vhioh the latter did not possess, and that 
he himself was proseouting an appeal 
against that erroneous deoision. I find 
myself quite unable to formulate the 
mistake od the ground of which it is 
suggested that Ram Nath made these 
payments. The plaintiff however is on 
safer ground when he fall9 back on 
article 120 of the sohedule and challenges 
the defendant to suggest some other 
article as applicable to the present suit. 
Obviously, unless some other artiole can be 
found, the plaintiff is entitled to avail 
himself of article 120. It oannot be denied 
that he has a cause of action against 
Man Singh on account of these payments, 
whatever controversy there may be on the 
question whether he has availed himself of 
his proper remedy in law. If therefore no 
other article of the schedule can be 
suggested, the suit must be referred to 
artiole 120 and is within time. Tbe 
defendant has suggested article 29 of tbe 
aforesaid schedule, and this seems to me 
the artiole which obviously applies to the 
case. Its provisions can only be avoided 
on one of the two contentions, either, (a) 
that Man Singh’s seizure of the growing 
crops on Ram Nath’s land wa9 not wrongful 
at the time when it took place; or, (f>) 
that it was not a seizure effected under 
legal process. In my opinion the seizure 
was undoubtedly wrongful. It has now 
been determined between the parties that 
Man Singh was not the land-holder, nor 
was Ram Nath his tenant in respeot of 
the land on whioh the orops distrained upon 
were growing. Man Singh had no right to 
distrain those orops on a olaim for arrears 
of rent whioh were not in faot due to him. 
His seizure was none tbe less wrongful 
beoause it was done on the strength of an 
erroneous judicial decision in his favour 
whioh has since been reversed in appeal. 
The lower appellate Court has avoided the 
applicability of this artiole by saying that 
a distraint under the Looal Tenanoy Act 
is not a seizure of property under legal 
prooess. The right of distraint is a speoial 
right conferred upon land-holders in this 
provinoe by the provisions of the Tenancy 
Act. The right has to be exeroised in 
accordance with law, and a land-holder who 
deviates from the provisions which regulate 
the whole prooess of distraint is liable to 
have to defend a suit for compensation 
under the first clause of section 146 of 


the Tenanoy Aot. A notice has to be served 
on the tenant through the Court and, under 
oertain oircumstanoes, assistance may be 
obtained from an officer deputed by the 
Court in making the distraint. We do not 
know in tbe present case if suoh assistance 
was invoked by Man Singh on any one 
of the three occasions which have given 
the plaintiff his cause of action for the pre¬ 
sent suit : but the point does not appear 
material. In my opinion a distraint 
effected under the Local Tenancy Aot 
(No. II of 1901) is a seizure of moveable 
property under legal prooess, beoause it is 
done under the speoial provisions of tbe 
Looal Act and 9ubjeot to tbe due obser¬ 
vance of the procedure therein laid down. 
Unfortunately this finding of mine on the 
question of limitation is in itself fatal to 
the plaintiff’s suit. I do not deny the 
force of the contention that Ram Nath 
was put in a difficulty by reason of the 
long interval of time which elapsed before 
the erroneous decision given against him 
by the District Judge in the suit for arrears 
of rent was set right by this Court od 
second appeal. Nevertheless it seems to 
me that, if he had any faith in the justice 
of hi9 cause or in tbe legal acumen of this 
Court, he could have protected himself in a 
variety of ways. In aDy event it was 
incumbent on him to oonsider oarefully the 
limitation period applicable to any suit 
which he might think of bringing. There 
was no reason why be should Dot, after 
this Court's deoision of Deoember 
the 19th, 1918, have taken prompt action, 
at any rate with regard to the distraint) 
levied upon him in the first month of that 
same year. Nor do I altogether under¬ 
stand why, on any possible view of the 
case, be submitted to the distraint levied a 
year later. Presumably, before he made 
this payment on the 3rd of January, 1919, 
he knew of the deoision in his favour 
pronounced by this Court 15 days earlier. 
Whatever may be said about his failure to 
contest the other two distraints, he would 
have been on strong ground if he had 
adopted the remedy provided for him by 
the Tenanoy Aot itself in respeot of the 
last of the three distraints. As regards 
the first distraint, iD connection with 
whioh he made his payment of the 
13th of Deoember, 1916, it would have been 
possible for Ram Nath to have brought a 
suit for the recovery of that money 
within 12 months of the distraint, or of 
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the payment and to have asked the trial 
Court to suspend the deoision of that suit 
until the determination of the appeal then 
pending in this Court. Whatever sympathy 
I may feel for the plaintiff in this suit, I 
oannot stretch the provisions of the Indian 
Limitation Aot in his favour when they 
seem to me to be clearly against him. 
Artiole 120 of the first sohedule to the 
said Aot should never be invoked if there 
is any other article in the sohedule which, 
upon a reasonable interpretation of its 
language, seems to cover the particular 
suit with whioh the Court is dealing, and 
in my opinion article 29 obviously covers 
the present suit supposing it to be one 
cognizable at all by the Court in which it 
was instituted. 

This brings me to the other point raised 
by the appellant on whioh I do not pro¬ 
pose to say much, beoause the result of the 
appeal is determined by the finding which 
I have already reoorded. In my opinion, 
however, my deoision on the question of 
limitation involves a finding against the 
plaintiff on the question of jurisdiction 
also. If the artiole to which I have refer¬ 
red, No. 29 of the first schedule to the 
Indian Limitation Aot, really covers the 
present oase, then the suit now before me 
is essentially one for whioh provision is 
made within the four oornera of the 
Tenanoy Act itself. I have no doubt that 
the legislature intended Chapter IX of the 
Tenanoy Aot. seotions 119 to 149 inclu¬ 
sive, to deal exhaustively with all disputes 
whioh could possibly arise by reason of the 
exeroise of the power of distraint, by any 
person claiming to be a land-holder, against 
any person whom be alleged to be his 
tenant and from whom he alleged an arrear 
of rent to be due. I have no doubt that 
the framers of the Tenancy Aot did not 
oontemplate the entertainment by any 
Court other than a Revenue Court of a suit 
like the present, whioh is in substance a 
luit for compensation for wrongful dis¬ 
traint. Courts other than Revenue Courts 
are debarred from taking cognizance of any 
dispute or matter in respect of whioh a 
suit or application under the Tenancy Act 
itself could have been made. Now, it is 
denied, and oannot be denied for a 
moment, that seotion 142 of the Tenanoy 
Aot provides a remedy for any person 
whose orops have been distrained upon by 
any person olaiming to be his land-holder 
and entitled to an arrear of rent, if the 
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owner of the said orops, either denies 
the title of the distrainer, or denies 
that the arrear of rent in respect of which 
the distraint has been effeoted is aotually 
due. On eaoh of the three oooasions 
whioh are alleged to have given Ram Nath 
his cause of action for the present suit, his 
orops had been distrained npon by a person 
whose title as land-holder he denied, and on 
account of an alleged arrear of rent for 
which Ram Nath said that he was in no 
way liable. The oase as put to me in argu¬ 
ment on behalf of Ram Nath is not that he 
could not have instituted a suit to contest 
each oneof thesedistraints, butthat he could 
not have done so with any hope of success, 
so long as the District Judge's deoision of 
the 18th of July, 1916, remained in force 
and the error committed by the District 
Judge had not been set right by this Court 
in second appeal. I am afraid there is no 
question, in the provisions of the law which 
I am bound to administer, as to the hopes 
of success or certainty of failure with which 
suits to contest a distraint might or might 
not have been instituted. The question I 
have to consider is whether, on the state of 
faots and of law whioh Ram Nath has all 
along asserted, and which he has success¬ 
fully asserted on final appeal to this Court, 
it was or was not open to him to contest 
eaoh of these distraints by a suit brought 
under seotion 142 of the Looal Tenanoy Aot. 
There is even something to bo said against 
the argument that suoh such suits were 
oertain to fail. After all, in the original 
suit for arrears of rent, the deoision of the 
trial Court, presumably the Court of the 
Assistant Collector, had been in his favour. 
He oould have pointed out that an appeal 
was pending against the decision of the 
District Judge, whioh therefore could not 
have the effeot of res-judicata, and he 
might have asked for a fair reconsideration 
of his oase on the merits. In the worst 
event he could have asked the Court to 
release his orops upon security, under the 
appropriate provisions of the Tenancy Act, 
and to postpone the further hearing of the 
suit brought to contest the distraint until 
the determination of the seoond appeal 
pending in this Court. I oannot help 
thinking, moreover, that if a suit had been 
filed to contest the first distraint, and even 
a short adjournment obtained from the 
Assistant Collector’s Court, an attempt 
might have been made, with fair chanoes 
of suooe88, to obtain from this Court a 
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gpeoial order expediting the hearing of the 
appeal against the decision of the Distriob 
Judge. 

For these reasons I am satisfied that this 
appeal must succeed. The defendant Man 
Singh has in my opinion an adequate 
answer in law to the claim now made upon 
him. There are no equities in his favour ; 
and I do not propose to allow him any 
portion of his costs. As an honest man he 
ought to have refunded the money. He 
has taken refuge behind the statute of 
limitation and has taken advantage of the 
faot that the plaintiff has been badly ad¬ 
vised in the means by which he has sought 
to enforoe his right. My order therefore 
is, that 1 set aside the deorees of both the 
Courts below and dismiss the suit, leaving 
the parties to bear their own costs through¬ 
out. 

Appeal allowed. 
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Daniels, j. 

(Sayed) Sultan Hussain and others — 
(Plaintiffs-Appellants. 

v. 

Jwala and others —Defendants-Res- 
pondents. 

S. A. No. 528 of 1922, deoided on 
'24tb July, 1923, against the deoree of the 
Distriot Judge of Farrukhabad, dated 
•6th January, 1922. 

(a) Pleading—Variation between pleading and 
proof it not always fatal to suit or defence. 

It is not every variation between pleading and 
prool which ie fatal to a suit or a defence. Where 
a custom wae alleged in defence bat not proved 
and it wae not framed as a dietinot issue. 

Bold, that it did not prejudioe the defenoe. 
IP. 881, 0. 3.] 

(b) Landlord and tenant—Permission by land¬ 
lord to plant grove—Effect to convert the tenant 
into a grove-holder toiih transferable rights. 

When permission is given by the zemindar to 
plant a grove on the non-ooonpanoy tenure the efleot 
of this ie to put an end to the tenanoy ns euoh and 
to substitute therefor a fresh oontraot between the 
parties by which the position of the tenant is con- 
■verted into that of a grove-holder with translerable 
rights ; the oase is much stronger where the land 
is held with oooopanoy rights. It iB most unlikely 
that the tenant would agree to Bpend tho oonsi- 
uetable sum of money neoesBtry to oonvert the 
piot into a grove if he was still to remain 
liable to be turned out ol the land and to loss of 
4he trees at any time. [P. 881, G. 3.] 

Baleskwari Prasad—lot the Appellants. 
H. A. Aziz —lor the Respondents. 


Judgment:—This was a suit for 
damages for certain trees alleged to have 
been wrongfully cut and for an injunction 
against the defendants forbidding them to 
out any further trees in a plot numbered 
378. The plaintiffs-appellaDts are the 
Zemindars. They alleged in their plaint 
that the trees were of spontaneous growth, 
but pleaded in the alternative that even 
if they had been planted the first defendant 
who is an ocoupancy tenant in the village, 
had no right to transfer them. The trees 
whioh have been cut were sold by the first 
defendant to the second and third defend¬ 
ants and out down by them. The first 
defendant pleaded that he was the owner 
of the trees, whioh were planted by his 
ancestor with the permission of the 
Zemindar, and that he had a right to sell 
them. He also alleged a custom by which 
tenants planting a grove had a right to 
sell the trees. A great deal has been made 
in argument of the faot that the learned 
Judge finds that the wajib-ul-arz doeB not 
support the speoial custom relied on and 
that it is not proved. It has been argued 
that on this finding the suit should have 
been deoraed without going into other 
matters, but as the Calcutta High Court 
remarked in a reoent oase it is not every 
variation between pleading and proof whioh 
is fatal to a suit or a defenoe. The main 
defenoe of the defendant was that he wa3 
the owner of the trees and was entitled to 
sell them, and it was on this question and 
not on the question of speoial custom that 
an issue was framed in the trial Court. 

The faots found by the Court below are 
that this grove was planted some 40 years 
ago with the permission of the Zemindar 
by the defendant’s ancestor on what w*as 
at the time a non-oooupanoy holding. 
He further finds that the grove was 
planted only a year or two after the 
commencement of the tenanoy. The area 
wbiob was oonvorted into grove originally 
formed a portion of & larger plot but at the 
last settlement it formed a separate plot 
numbered 378. The learned Judge has 
relied on the reported ruling in Jalesar 
Sahu v. Rajmangal (1), and following 
that ruling has held that when permis¬ 
sion was given by the Zemindar to plant I 
a grove on the non-oooupanoy tenure the I 
effect of this was to put an end to the i 


(1) (1931) 4B AU 606 - 68 I.G. 487-19 A.L.J. 
616. 
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tenancy as suoh, and to substitute there¬ 
for a fresh oontract between the parties by 
which the position of the defendant was 
converted into that of a grove-holder with 
transferable rights. The case related to 
a non-occupancy holding but the case is 
much stronger where the land was held 
with occupancy right as in the present 
case. It is most unlikely that the tenant 
would agree to spend the considerable sum 
of money necessary to convert the plot 
into a grove if he was still to remain liable 
to be turned out of the land and to loss of 
trees at any time. 

In appeal the plaintiffs have relied on 
an earlier decision in Daya Ktshen v. 
Mohammed IVazir Ahmed (2). That deci¬ 
sion is to my mind dearly inconsistent with 
the deoision in Jalesar Sahu v. 
Rajmangal (1) and though in the later 
ruling an attempt was made to distinguish 
it on what appeare to me very slender 
grounds, it appears to me that the earlier 
ruling must now be considered to have 
been overruled and to be no longer good 
law. The later ruling has been followed 
and approved in a number of oases by me 
personally, e.g. Baijnath Singh v. Chandra- 
pal Singh (3), and I believe by other 
Judges also, and it has rightly been held 
by the learned District Judge to govern 
the present case. Following that ruling 
I dismiss the appeal with oosts including 
in this Court fees on the higher soale. 

Appeal dismissed. 


(2) (1915) 18 A.L.J. 833 = 30 I.O. 665. 

(3) 1923 All 668 = 21 A.L.J. 467 = 4 L.R.A 

C. 866. 
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Kanbaiya Lal, j. 

Gaya Singh and others— Plaintiffs— 
Appellants. 

v. 

Surajbali Singh and others— Defendants 
—Respondents. 

S. A. No. 549 of 1922, deoided on 3rd 
July, 1923, against the deoree of the Subor¬ 
dinate Judge of Jaunpur, dated 5th 
January 1922. 

• (a) Transfer o/ Property Act, S. 60—Suit lor 
redemption can be resisted if subsequent to the 
original mortgage a subsequent charge is created on 
the same property- 

Whero in the case of a mortgago by oonditional 
pale it was shown that subsequent to tho original 


mortgage another sum was borrowed by the mort¬ 
gagor who also bound himself by a convenant not 
to redeem the first mortgage nor to transfer the 
property before paying in addition to the original 
mortgage money the further amount borrowed also 
and the dooument was desoribed as a deed of 
further oharge. 

Held, that a suit for the redemption of the pro¬ 
perty by paying the amount of the first mortgage 
alone oould be resisted. [P. 832, C. 2.] 

(b) Transfer of Property Act, 8. SO-Illiterate 
mortgagor—Personally signing by illiterate mort¬ 
gagor is not necessary in case of mortgage executed. 

Prior to Transfer of Property Aot it is enough if 
some one has signed it at mortgagor's instance. 
[P. 833, 0. 1.] 

(o) Evidence Act, S. 00—Presumption. 

Dooument duly registered by executants and 
over thirty years old is admissible where there is 
no reason to doubt its genuineness. (31 All. 482, 
Foil.) [P. 833. 0. 1 ] 

3. Mushtaq Ahmad —for the Appellants. 

Mukhtar Ahmad —for the Respondents. 

Judgment :—This appeal arises out of 
a suit for redemption of a mortgage by con¬ 
ditional sale effected by Ram Dayal Singh 
and others in favour of Sukhai Singh and 
Gopal Singh on the 12th of January 1862. 
The suit was resisted by the defendant No. 1 
who olaimsd in addition the money due on 
what he described as two other deeds of 
further charge. One of them was dis¬ 
allowed by the court of first instance but 
allowed by tho lower appellate court, and 
it forms the eubjeot-matter of the present 
appeal. The latter deed reoited the earlier 
mortgage by oonditional sale and etated 
that a further loan of R9. 400-was taken 
from the mortgagees, whioh was to be in¬ 
cluded in the money due on the earlier 
mortgage and repaid with it. It also con¬ 
tained a oovenant that until the money due. 
on the latter deed was paid, the mortgagors 
oonld not be entitled to redeem the mort¬ 
gage by oonditional sale or to transfer any 
portion of the mortgaged property else¬ 
where ; the deed was desoribed as a deed of 
further oharge ( dastawez tamassuk mashrat- 
ulrehan). The language of the document, 
taken as a whole, dearly shows that the 
parties intended that tho money due on the 
subsequent transaction, represented by the 
above deed of further oharge, was to be 
consolidated with that due on the earlier 
mortgage by conditional sale, and that the 
said mortgage by oonditional sale was nob 
to be redeemed till the money due on the 
deed of further charge was paid. In faot 
the mortgagors had agreed not to transfer 
the property elsewhere till the money due 
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on the deed of further charge was repaid. 
The terms of the dooumeots correspond 
very nearly with the terms of the docu¬ 
ments which formed the subject of con¬ 
sideration in Ranjit Khan v. Ramdhan 
Singh (1) and Ear Prasad v. Ram Chan- 
dcr (2). The learned counsel for the 
appellants has referred to the decisions in 
Baldeo Rai v. Mwli Rni (3' and Kesar 
Kunwar v Kashi Ram (4). Bui the terms 
of the documents considered in those cases 
were in no sense indention! with those 
wbiob form the subjocn of consideration in 
the present appeal. In the former case 
there was no indication afforded by the 
deed of the oreation of any further charge 
and all that it provided was that the money 
due on the later transaction was to be paid 
first, that is to say before that due on the 
earlier deed was paid. In the latter case 
the contract of consolidation was not 
explioib as in the present instance, and the 
dooument was not described a9 a deed of 
further obarge. 

It is also urged that the lower appellate 
Court was not justified in presuming the 
genuineness of the deed of further charge 
in question, inasmuch as the deed did not 
purport to have been signed by the execu¬ 
tants personally or to bear their marks. 
The deed was, however, exeouted on the 
12th of January 1862 before the Transfer 
of Property Aot of 1882 bad oome into 
foroe, and it was usual at that time that 
the signatures of the exeoutants and all suoh 
attesting witnesses, as were illiterate, 

( were made by the soribe at their instanoe 
or request; and they were treated as sig¬ 
natures made by an authorised agent and 
as effeotual as the signatures or marks of 
the exeoutants themselves. The doou¬ 
ment was duly registered by the exeoutants 
and over thirty years old ; and there is no 
reason to think that it was otherwise than 
genuine. The appeal is, therefore, dis¬ 
missed with costs. 

Appeal dismissed. 


1) 11909) 31 All. 482-3 I O, 859-6 A.L.J. 664. 
a) (19311 19 A.L.J. 807-63 1.0 780. 

8) (1913) 10 A.L.J. 130-16 I.O. 698. 

4) (1916)87 All. 681-18 A.L.J. 889-80 1.0. 
777. 
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Kanhaiya Lal, j. 

Ram Sarup —Defendant-Appellant 

v. 

Mohan Lal —Plaintiff-Respondent. 

S. A. No. 566 of 1922, decided on 4th 
July, 1923, against the decree of the Addi¬ 
tional Subordinate Judge of Bareilly, dated 
26th of November, 1921. 

Afo rigoge—Ol future crops is enforceable ae an 
tx'cutorp agreement ana creates valid equitable 
charg-—But is unavailing against a boo* fide 
purchaser without no.ice of priir charge. 

A mortgage cl a (mure orop neither sown nor 
cultivated at the time is reccgoiied and enforced 
in this oouotry as an executory agreement, binding 
on the parties to the transaction- The transaction 
is not governed by the Transfer of Property Aot at 
by the Indian Conirtet Act, in solar as it is 
Deitber a mortgage of immoveable property nor a 
pledge ol existing moveablo property. It i9 in the 
nature ol an agreement to mortgage moveable pro¬ 
perty that may oome into existence in lutnre and 
as euoh it createe au equitable obarge wbiob is 
vahd and enforoeable. Hut a bona fide purchaser 
of euch property without notice ol the prior obarge 
is not liable lor the money dne on euob a obarge, 
for the interest of the charge-holder is more or 
less of the Datnre of an equitable interest, wbiob 
it would be undesirable to enforce against a person 
who was not a party to the oontraot and bad no 
notice of the charge (13 Cal. 963 ; 10 All. 133 ■ 86 
M L.J. 480. Ref.) [P. 833, 0. 2 and P, 834, 0. l.J 

S. 0. Das —for the Appellant. 

K. N. Malaviya — for the Respondent. 

Judgment:—A mortgage bond was exe¬ 
cuted by Sukhrani, the first defendant, in 
favour of the plaintiff on the 25th of May, 
1917, whereby he hypothecated bis future 
sugarcane orop for the years 1326 to 1327 
faeli. The dispute in the present appeal 
relates to sogaroane orop of 1327 fasli, 
wbioh has been appropriated by the 
defendant-appellant No. 5, under a sale 
effeoted in his favoar by defendant Nos. 2, 3 
and 4, who are stated to have pnrohased 
the same from defendant No. 1. The 
question for consideration in this appeal is 
whether the mortgage oan be enforoed 
against the defendant-appellant. A mort¬ 
gage of a future orop, neither sown nor 
cultivated at the time, is recognised and 
enforoed iu this country as an executory 
agreement, binding on the parties to tbe 
transaction. Tbe transaction is not 
governed by the Transfer of Property Aot 
or by the Indian Oontraot Act, in so far as 
it is neither a mortgage of immovable 
property nor a pledge of existing movablf 
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property. It is, to use the language adopted 
in AIisri Lai v. Alozhar Eossain (1) in 
the nature of an agreement to mortgage 
moveable property that may come into 
existence in future and as such it creates an 
equitable charge which is valid and 
enforceable. But as pointed out in 
Bansidhar v. Sant Lai i2) and Sreeram 
Naresh v. Bammireddi Venkata Ramiah '3) 
a bona fide purchaser of such property with¬ 
out notice of the prior charge is net liable 
for the money due on such a charge, for 
the iuterest of the charge-holder is more or 
less of the nature of an equitable interest, 
which it would be undesiraole to enforce 
against a person who was not a party to 
the contract and had no notice of the 
charge. The defendant-appellant denied 
that he had any notice of the charge and 
the question of notice must therefore be 
tried before any liability can be fastened on 
him in respeot of the money due thereon. 
The defendant-appellant was added as a 
party on the application of the plaintiff 
after the institution of the suit. The 
oircumstances in which he made the 
purchase are not quite clear. In fact the 
title deed, if any, under which he purchased 
has not been produced. The lower appel¬ 
late Court is therefore directed to determine 
after taking such additional relevant 
evidence as the parties may adduce, whether 
the defendant-appellant purchased the 
sugarcane crop in question or its juice 
and had he any notice of the mortgage in 
suit at the time of such purchase ? 

Three months’ time will be allowed for 
the return of the finding and ten days will 
be allowed after the receipt of the finding 
for the parties to file objections. 

Case remanded. 

(1) (1886) 13 Cal. 362. 

(3) H888) 10 All. 133 = (1888) A.W.N. 36. 

(3) (1918) 42 Mad. 59 = 35 M.L J. 450 = 8 L W. 
617 = 24 M.L.T. 464 = 47 I.C. 976 = 
(1918) M.W.N. 718. 
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Mukerji, j. 

Bijai Bahadur —Plaintiff-Appellant. 

v. 

Parmeshiuari Bam and others (Defend¬ 
ants.)-Respondents. 

S. A. No. 612 of 1922, decided on 10th 
December. 1923, from the decree of the 
Distriot Judge of Ghazipur, dated the 
31st January, 1923. 


(s) Civ. Pro. Code, S- 11 — Combined judg¬ 
ment in two appeals—Appeal to High Court filed 
only against one of them but parties to the other 
were impleaded—Appeal is maintainable—Civ, 
Pro. Code, 0■ 41. r. 4. 

Where a combined judgment wa' given in two 
appeals in the lower appellate Court and in the 
Hiah Court only one appeal w*s filed against the 
judgment but it wae filed by the principal parties 
and also the parties to the other appeal were 
impleaded and where it was objected that the 
omission to file a distinct appeal against the other 
appeal should cause the di=mi-sal o( the appeal io 
the High Coart. Held that ‘ho objeotioo was 
bad. i2l A. L. J. 465. Foil.) [P. 835, C. 2.] 

(h) Agra Tenancy Act. S. 70 — Applies onlu to 
forcible ejeztment and net io ejectment bi mutual 
consent. 

B. 79 appears to apply to a oase where there is 
more or le?s forcible ejntanot and doeB not 
apply where th^re is an ' ejeotmeot ’ by mutual 
consent. [P. 836, C. I ] 

(o) Limitation Act , Art 148—Has no application 
to a suit lor recovery of properly from a person who 
without any right of redemption pays the money 
due on a mortgage and gels into possession of the 
property, 

Where two suits were brought by A, auotion- 
purohaser from B, for redemption of two proper¬ 
ties mortgaged by B aud in the compromise that 
followed A agreed to pay in addition to half the 
moneys due oa the two mortgages aho half the 
amount due oa a third mortgage made by B and A 
eventually got possession of all the throe properties 
and B sued to redeem the third property from Ai 

Held that A did not get the rights and liabilities 
of the mortgagee by having paid the amount as he 
had had do right of redemption but that be had 
usurped B's rights and eo had been in adverse 
possession and so Art. 148 did not apply to the 
case so that A’s right wa9 perleoted on the lapse of 
the ordinary period of limitation. [P. 836, C. 2.] 

(d) T.P. Act , S. 74 -Redemption by person not 
entitled to do so—Subrogation—T P. Act, 8.101 . 

A person who is not entitled to redeem the 
mortgaged property but who pays the mortgage 
money and gets into possession of tho property 
does not thereby acquire the rights and liabilities 
of the mortgagee. 

AI. L. Agarwala —for the Appellant. 

Alangal Prasad Bhargava, U. S. Bajpai 
and S. K. Das—lor the Respondents. 

Judgment:—In this appeal Mr. Bajpai 
has taken a preliminary objection namely 
that bhe appeal is not maintainable. The 
point raised is rather difficult. I have how¬ 
ever given it my bc3t consideration. 

The faots are those:—The appellant's 
predecessor-in-title brought the suit out of 
whioh this appeal has arisen. It was a suit 
for redemption to whioh eleven persons 
were made parties. It was distinctly stat¬ 
ed in the plaint that the suit was really 
directed against defendants 1 to 5 and if 



835 


1924 Allahabad bijai bahadur v. parmeshwari ram. 


the other defendants who bad been made 
parties as a mere matter of form did nob 
objeot, the plaintiff was not going to 
bold them liable either for costs of the 
suit or for damages. The suit succeeded 
in the Court of first instance and 
redemption was decreed on payment 
of a certain amouufc of money. Defendant 
No. 8 who was the original mortgagee filed 
a written statement but he nowhere said in 
it that the suit was liable to be dismissed 
in toto on any ground whatsoever. All that 
he asked for was that he should bs allowed 
a o8rbain amount of money in the case of 
redemption. From the decree passed in 
favour of the plaintiff there were two 
appeals before the first appellate Court, ou8 
was appeal No. 220 of 1921. This was 
instituted by the defendants 1-5, The 
other appeal No. 228 of 1921 was filed 
by the defendant No. 8, Bhagirath Ram, 
who died pending the appeal. Defendants 
1 to 5 bad nrged in their written statement 
that the suit was incompetent and should 
be dismissed. They pleaded limitation and 
raised other objections. In their grounds 
of appeal they repeated the plea of limita¬ 
tion. This plea succeeded in the Court of 
first inatanoo. In the appeal filed by Bhagi¬ 
rath Ram he urged that he should have his 
money, but in the last ground of appeal he 
asked that the suit should be dismissed. 

The Court of first instance wrote a com¬ 
bined judgment allowing the appeal lodged 
by defendants 1 to 5. While concluding 
this judgment it said as follows:—" Civil 
Appeal No. 228 of 1921 was instituted by 
the representatives of Bhagirath Ram who 
olaimed half the consideration money and 
he also asked that the appeal should be 
dismissed.” 

The appeal No. 228 was also allowed and 
the suit was ordered to be dismissed. The 
present appeal is against the decree passed 
in appeal No. 220 of 1921 which had been 
brought by the defendants 1 to 5 only. But 
in this Court Bhagirath’s heirs namely 
Bujhawan Ram, Uakhan Ram and NaDd 
Kishor, have been impleaded. 

Now it is urged on behalf of the respond¬ 
ents that as no appeal has been lodged 
against the deoree made in appeal No. 228 
of 1921 this appeal is not maintainable. 

On behalf of the appellant the case of 
■QhanshiamBinghv. Bhola Singhil) reoent- 


«fl) (1928) All.490-16 All. 608-21 A.L.J. 166 
1 L.B.A, GW. 966 (P.B.) 


ly deoided by five learned Judges of this 
Court has beeD cited and it has been nrged 
that practically there is one deoree and the 
mere fact that the formality of filing an 
appeal against the decree in appeal No. 228 
of 1920 has not been gooe through should 
not prejudice the present case. I think I 
ought to accept this argument of the learn¬ 
ed counsel for the appellant. I have already 
stated that the heirs of the defendant 
No. 8, Bhagirath Ram, are parties to the 
present appeal. It is not the case 
that an aqp^al has been lodged against 
only defendants 1 to 5 who alone were 
said to be in possession and were found 
to be in possession by the Court of first 
instance. If a separate appeal has been 
filed against the decree in appeal No. 228 of 
1921 the same question would have arisen 
as would arise in the present appeal. I 
have alrealy mentioned that the defendant 
No. 8 never urged in his written statement 
that the suit should fail. In his grounds 
of appeal too be never urged the plea of 
limitation. Under the circumstances I 
think we ought to look to what should 
operate substantial justice and should over¬ 
look the teohuioal side of the question 
(if any). 

I do not think it necessary to discuss 
the Foil Bench case, but I may point oub 
that wbat was deoided there was that a 
Court has to look to the snhstanoe of a 
thing rather than to the form. In my 
opinion as the beir9 of Bhagirath Ram are 
parties to this appeal they cannot in any 
way be prejudiced by the fact that no 
appeal was filed against the deoree which 
they got in their own appeal. The appeal 
may therefore be argued on the merits. 

JudgmentThe faots whioh have 

given rise to this appeal are shortly these:_ 

One Haroharan Siogb was the proprietor 
of the disputed property whioh he lost, as 
a result of the execution of a deoree against 
him, at an auotion-sale held on 20th of 
May, 1897. About a month later on 
the 17bh June, 1897, he made the mortgage 
in question. By this mortgage he mortgaged 
with one Bhagirath Ram a small plot of 
land for the 9um of Rs. 24. The anotion- 
purohasers who are now represented 
by defendants 1-6 instituted two euita 
for redemption of certain mortgages 
executed by Haroharan Singh in the 
years 1886 and 1887. The suits for re¬ 
demption did not inoladethe mortgage now 
in question. The suits were referred to 
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arbitrators for deoision and they decided 
that tbe auction-purchasoi'3 should pay 
half of tbo amounts of the two mortgages of 
1886 and 1887 and also half of tbe amount 
of the mortgage of 17th June, 1897. The 
resuit was that after tbe redemption, 
the auction-purchasers took possession of 
the mortgaged properties sometime iD 1905, 
Harcbaran SiDgh put in an objection in tbe 
Execution Department. His objection wa3 
rejected on 17th June, 1905. Tbe suit out 
of which this appeal has arisen was 
instituted by tbe sen of Harcbaran SiDgh 
for the redemption of the mortgage dated 
the 17th June, 1897, as against tbe defend¬ 
ants 1-5, tho auction-purchasers. In the 
plaint he said that tbe original mortgagee 
Bhagirath Bam and others were merely 
pro forma defendants. 

The suit was resisted inter alia on the 
ground of limitation. This plea succeeded 
in the first Court of appeal. This is tbe 
only question for determination in this 
Court namely whether tho Court below 
was right. 

On behalf of tbe respondents it ha9 been 
urged that either section 79 of tbe Tenancy 
Act a ppliesor article 144 of the Limitaion 
Aot applies, and in either case the suit is 
time-barred. 

It is urged that tbe arrangement, through 
tbe arbitration, that was come to, between 
the auction-purchasers and Bhagirath, 
amounted to an ouster of Bhagirath 
from the land and the ouster of Bhagirath 
amounted to the ouster of Harcbaran Singh 
who had beoome an ex-proprietary tenant 
of the mortgaged plot, be having lost, a 
month before, his title as zamindar. This 
argument does Dot appeal to me and for 
this reason, that seotion 79 appears to 
apply to a case where there is more or less 
foroible ejectment and does not apply 
where there is an 'ejectment' by mutual 
consent. 

On the second point I think the respond¬ 
ents’ contention should succeed. As I 
have already mentioned, tbe redemption 
suits did not relate to the mortgage in ques¬ 
tion. That however, by itself, is not very 
important. In agreeing to pay half the 
money due on tho mortgage of 17th June, 
1897, tho auotion-purchasers really pur¬ 
ported to assume tho rights of Harcharan 
Singh as an ex- proprietary tenant. They 
had no right of redemption. They usurped, 
as it were, that right. It cannot be said 
that by the redemption, effected by means 


of the award, they became transferees or 
assignees of the mortgagee’s rights. They 
claimed adversely to Harcharan Singh 
and in their own right. Tbe redemption 
by the auction-purchasers was in defiance 
of all title as an ex-proprietary tenant 
that may have remained in Harcharan 
Singh. In this view article 148, 6obedule 1 
of tbe limitation Act would not apply. 
Tbe 6uit, therefore, although framed as 
ods of redemption, is really a suit for 
recovery of property against persons who 
had no right to hold that property with 
an offer to compensate them for suoh 
monies as they may have parted with. 

I think that the decree of tbe Court 
below was right and I dismiss tbe appeal 
with costs. 

Appeal dismissed. 


1924 Allahabad 836. 

Daniels, j. 


Dhannu Hajjam —Plaintiff-Appellant. 


v. 

Mt. Piari —Defendant-Respondent. 


S. A. No. 631 of 1922, decided on 23rd 
July, 1923, against tbe decree of the 
District Judge of Ghazipur, dated the l6t 
of February, 1922. 


Civ. Pro. Code. 0. 81. r- 33 (\)-Bigh Court will 
■dinarily refuse to interfere with liwtr Court’s 
iscreticn in passing an oraer unotr r. 33. 

0. 21, r. 33 (1) expreeely permits ol a condition 
emR inserttd iu a decree tor restitution of oon- 
rgal rights that it shall not be enforced by lha 
nprisonmc-ni of the wile ; imprisonment if allow- 
3 in these case9 i9 Dot a penalty tor anything the 
rife may have done, but a means of forcibly com- 
elliDg her return to her husband ; the tendenoy 
f modern legislature is against sending a 
j jail in such oases, and tbe H gh Court would 
rdinar.ly be very slow to interlere with the 
iforetion of the Court below in a matter ol thiB 
rp P9fi C. U and P. 837. C. 1] 


S. A. Sen —for tbe Appellant. 
Mohammad Yusuf—lot the Respondent. 


Daniels, J.This is an appeal in a 
suit for restitution oi conjugal rights. The 
plaintiff-appellant has been given a decree 
but the Court below has added to it a 
condition that it shall not be enforced by 
the imprisonment of tbe wife and it is 
against this condition that be appeals. 
Order 21, rule 33 (1) of the Civil Procedure 
Code expressly permits of such a condition 
being inserted in the decree, and this Court 
would ordinarily be very slow to interfere 
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( with tbe discretion of the Court ’ 09 I 0 W in 
a matter of this kind. It is quite true that 
this is not a strong case in favour of the 
wife. The allegations of cruelty which she 
made have been disbelieved. Tbe finding of 
the learned Mun9if, which the Court below 
adopts, is that tbe woman left her husband's 
house originally in the company of her 
brothers, but when tbe time came for her 
to return she was unwilling to do so. The 
learned Mansif says that the plaintiff has 
given no reason for her refusal but that the 
probabilities are that she is under the 
infloenoe of a oertain barber and that this 
has induced her refusal. Even in such a 
case it is possible if the husband got her 
back by force that he might take the 
opportunity for punishing her for her 
unfaithfulness. Imprisonment if allowed 
in these cases is not a penalty for anything 
the wife may have done, but a means of 
foroibly compelling her return to her 
husband. As the Bombay High Court 
remarked in a recent case Bai Parwati v. 
Ohanchi Mansukh (1) the tendency of 
modern legislature is against sending a 
woman to jail in suoh cases, and in faot 
sinoe this deoree was passed the law has 
been so altered by both houses of tbe 
legislature as to make imprisonment illegal 
as a means of enforcing a decree of this 
nature. The learned Judge has slightly 
anticipated the amendment of tbe law. On 
the whole I am not prepared to interfere 
with the discretion exercised by the learned 
Judge and I accordingly dismiss the appeal 
though under the oiroumstances without 
costs. 

Appeal dismissed. 


<1) (19J0) 44 Rom. 972-59 1.0. 361-22 B:m. L. 
R. 1097. 
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Sulaiman, j. 

Kesri Singh —Plaintiff* Appellant. 

v. 

Channo— Defendant-Respondent. 

8. A. No, 708 o( 1922, deoided on 
31st Ootober, 1923, against tha deoree of 
the Additional District Judge, Oawnpore, 
the 7th February, 1922. 

Transfer of Proptrly Act St. 59 and 54- 
Vnnglstmd dud though not carat is of posing 
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title is bet admissible for other purposes — Transfer 
of Properly Act 8. .59 . - Registration Act S 49, 

An unregistered mortgage or sale deed though 
□as oapable o( pissing title is yet admissible foe 
other parposes ; ler instance to show that a person 
is in possession ol land not as tenant of another 
i.e., that the relationship of landlord and (eoant 
does not exist between the parties or to show that 
since the date ol the deed a parson is in possession 
adversely to the owner, [P. 337, 0. 2 and P. 833. 
0 . 1.1 * 

U. S. Bajpii — for th3 Appellant. 

S. P. Sinha for Beni Bahadur —for tha 
Respondent. 

Sulaiman, J. :—This is a plaintiff’s 
appeal arising out of a suit for ejectment in 
the Revenue Court. The defendant pleaded 
that the relation of landlord and tenant 
did not exist between tbe parties. He in 
fact set up his rights as a mortgagee from 
tbe proprietor Ganesb, who is now dead, 
and one of whose sons is in jail and the 
other absoouding. He in support of his 
contention produced an unregistered deed, 
dated the 22nd of April, 1909. 

The Court of first instance found that 
the relation of landlord and tenant did not 
exist between tbe parties. It also remark¬ 
ed that in this village the lambardar was 
not the sole person who made collections, 
but that all the 00 -sharers made collec¬ 
tions in respect of their separate shares. 
The first Court, therefore was further of 
opinion that the suit by the lambardar 
alone for ejeobment was not maintainable. 

On appeal the lower appellate Court has 
upheld the findings of the first Court and 
dismissed the suit. This judgment is not 
as dear as it might have been, bub I take 
it that the lower appellate Court was of 
opinion that tbe relation of landlord and 
tenant did not subsist between the parties. 

It is true that the mortgage deed in 
question not being a registered dooument 
is invalid as a mortgage deed and cannot) 
affect the property purporting to have 
been transferred under it. At the same 
time this was exeouted in 1909 and delivery 
of possession followed. When the plaint¬ 
iff came to Court on the allegation that 
the defendant was a tenant, I think ib 
was open to the defendant to produce 
this dooument iu order to show the 
nature of his possession and to satisfy I 
the Oourb that he was not holding the I 
laud as a tenant. This is tbe view which 1 
was aooepted In the Full Bench case of 
the Madras High Court reported In Kurri 
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Veerareddi v. Kurri Bapireddi (1), and by 
the Bombay High Court in the case of 
Thakore Fatesingji y. Bomanji A. Dalai 
(2). It is also clear that if a suit bad 
been brought in the Civil Court for the 
ejectment of the defendant as a trespasser 
he would have been allowed to show that 
he had been put in possession on pay¬ 
ment of a certain mortgage money, and 
might have asked the Court to give him 
some relief in equity. Similarly there 
may be a case where a co-owner has 
transferred his share under an unregistered 
sale-deed to his other co-owners and put 
them in possession. Even though the other 
oo-owners cannot set up this unregistered 
deed as passing title, I think it is op6n to 
them to show by means of that deed that 
since that date they have been bolding 
possession adversely to the original owner 
and Dot as mere co-owners. In this view 
of the matter I am of opinion that it was 
open to the defendant to show that his 
possession was not that of a tenant, aod 
that, whatever else his possession may be, 
the relation of landlord and tenant does 
not exist between the parties. This I take 
to be the finding of both the Courts below. 
On that finding the suit for ejectment in 
the Revenue Court was liable to be dis¬ 
missed. 

It is to bo noted that the present plaintiff, 
though a lambardar, is in no sense the 
legal representative of Ganesh or bis sons. 
A suit by him either for redemption of the 
supposed mortgage or for the ejectment of 
the defendant as a trespasser would not 
have been maintainable in the Civil Court. 
It is therefore not open to him to turn 
round and treat the defendant as a tenant, 
when on the faots found by the Courts 
below the defendant has not been holding 
this land as a tenant at all. 

I am therofore unable to interfere with 
the decree passed by the lower appellate 
Court and I dismiss this appeal with costs. 

Appeal dismissed. 


(1906) 99 Mad. 336-16 M.L.J. 396 = 1 M L T. 

163 (P.B.) w _ D ... 

(1909) 97 Bom. 516-6 Bom. Li.k* 
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Sulaiman, j. 

Bansoiochan Rai —Plaintiff-Appellant. 

v. 

Jagarnath Lal and another —Defendants- 
Respondents. 

S. A. No. 744 of 1922, decided on 30th 
Ootober, 1923, against the decree of the 
District ludge of Ghazipur, dated the 17th 
February, 1922. 

(a) Hindu Law—Alienatxm—All alienations by 
widow need not be challenged in one and the same 
suit . 

There is no law which compete a reversioner to 
bring one common suit to challenge all aliena¬ 
tions made by a Hindu widow even thongh euch 
alienations are in reepcct of diflerent rights and in 
favour of different parties, [P. 939, C. I.] 

(b) Hindu Law—Alienations by widow—Rever¬ 
sioners may challenge only vne out of stveral 
alienations, 

It is opon to the reversioners to get only one ol 
several transfers made by a Hindu widow set aside 
leaving aside the several transfers if they so 
ohoose to aot, (P, 839, C. 1.] 

Ambika Prasad —for the Appellant. 

Haribans Sahai aDd S. N. Verma —for 
Respondents. 

Sulaiman, J. -.—This is a plaintiff's 
appeal arising out of a suit for declaration 
and recovery of possession of certain plots 
of land. 

Musammat Soukali, a Hindu widow in 
possession exeouted a permanent lease on 
the 28th of April, 1902, of four sir plots 
in favour of Musammat Bhola Kunwar. 
There was another person who also joined 
in the deed, but as he did not actually 
become the heir of the estate it is imma¬ 
terial to consider this oircumetance. In 
1913 Musammat Soukali executed a sale- 
deed of her rights in the same plots in 
favour of Bhawani Din. In 1916 Bhawani 
Din transferred his rights to Ram Naresh 
and others. On the 23rd May, 1920, the 
widow died. 

The present plaintiffs, who are the 
reversioners to the estate, instituted this 
suit alleging that the lease in question was 
a fiotitious document and in the alternative 1 
that it was not binding on them as subse¬ 
quent heirs after the death of the widow.. 
They also sought a deoree for possession 
in uase they were found to be out ot 
possession. 
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There was some question raised in the 
Court below as to whether the whole 
estate had been transferred by Husammat 
Soukali in 1913 or nob. It was suggested 
on behalf of the plaintiffs that a small frac¬ 
tional share was left out. This point haB 
been decided against the plaintiffs by the 
learned District Judge, and they have not 
sought to challenge it before me. It may 
therefore be taken for granted that in 1902 
Musammab Soukali executed a permanent 
lease of the four plots in question and then 
some eleven years afterwards she purported 
to transfer whatever she had left in those 
plots, along with other properties, to 
Bhawani Din. 

The learned District Judge has dismis¬ 
sed the suit on the technical ground that 
so long as the plaintiffs bad not got the 
subsequent sale-deed of 1913 set aside 
they had no locus standi to bring this suit 
in respect of the previous lease. This was 
the view which also had found favour with 
the Court of first instance. 

I am quite unable to agree in this view. 
There are two points whioh have been en¬ 
tirely overlooked by both the Courts below. 
The first is that the plaintiffs had separate 
oauses of action with respeot to these two 
separate deeds whiob were in favour of 
different sets of persons. There is no law 
whioh compels a reversioner to bring one 
oommon suit to challenge all alienations 
made by a Hindu widow even though 
suoh alienations are in respect of 
different rights and in favour of different 
parties. Twevle years have not yet ex¬ 
pired sinoe the death of the widow and it 
cannot even be suggested that the rever¬ 
sioner's right to have the subsequent sale- 
deed set aside has in any way been extin¬ 
guished. As a matter of fact on behalf of 
the appellant a certified copy of the judg¬ 
ment was tendered before me as showing 
that on a subsequent date a suit for can¬ 
cellation of the subsequent sale-deed was 
aobually decreed. I have nob admitted 
this copy because for the purposes of this 
appeal the point is immaterial. 

Tbe seoond ground is that it is open to 
the reversioners to get only one of several 
transfers made by a Hindu widow set 
aside . leaving aside the several trans¬ 
fers if they so choose to aot. So 
far as the defendants who are the 
representatives of the permanent lessee are 
gonoerned, if It is established that the 
teansfer in their favour was without legal 


necessity and was nob binding on the 
reversioners ; they would have to give up 
possession of the lands. Tbe position of 
tbe reversioners would theu be that they 
would obtain possession of these lands and 
hold them at Iea6t ae against tbe defendants. 
If they succeed to get the subsequent sale- 
deed set aside they would then become 
absolute ownera. If however they fail to 
do that or omit to institute a suit, then at 
best their liability would only be to pay the 
rent reserved in the permanent lease to 
Bhawani Din or his representatives. 

I cannot see how tbe suit oan be thrown 
out on tbe teobnioal ground that the 
plaintiffs did nob before instituting the 
present suits, institute another suit for 
setting aside a transfer whioh had taken 
place eleven years afterwards and whioh 
was in favour of persons who are no parties 
to the suit. In my opinion the gronnd on 
which the suit has been dismissed was 
wholly unjustified. No other question has 
been decided by the learned District Judge. 
The finding of the Court of first instance as 
regards the rights of defendant No. 8 have 
in no way been challenged. - - 

I aooordingly allow this appeal, set aside 
the deoree of the lower appellate Court and 
remand the case for disposal according to 
law. 

It has been brought to my notioe thab 
Baja Bam respondent No. 5 was nob 
properly served and no further steps were 
taken as against him. It has also been 
pointed out that Tilakdhari respondent 
No. 6 is dead and no attempt has bean made 
to bring his legal representatives on the 
record. If any of these persons did not 
form members of a Hindu joint family of 
whioh the surviving members are already on 
the reoord, it is quite dear that so far as 
the interest of thab person in the lease is 
ounaemed, it will remain absolutely un- 
affeotad by the present deoree. 

The decree of the Court below shall stand 
as regards tbeir interests. 

Coats of the appeal will be costs in the 
cause and will abide the result. 

Case remanded. 
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Kanhaiya Lal, j. 

Eanhaiya Lal —Plaintiff-Appellant. 

v. 

Mt. Azmatunnisa— Defendant-Respond¬ 
ent. 

S. A. No. 785 of 1922, decided on 
22nd November, 1923, against the decree of 
the Additional District Judge of Cawnpore, 
dated the 14ch of February, 1922. 

Civ. Pro. Code, 0. 41. r. 22 —One can file an 
appeal Irom one part ot atone aid cress objection 
about ano'.her part from which a cross-appeal has 
been filed by the other side. 

There is nothing in 0.41, r, 22 to prevent a 
party from filing an appeal from one part of the 
decree and contenting himself with filing a cro=s- 
objeotion about another part of the decree in a 
oross-apoe.il filed by the other side before the 
former appeal ba9 beea decided. [P. 810, 0. 2.] 

Iqbal Ahmad and Mangal Prasad 
Shargaca —for the Appellant. 

S. Raza Ali —for the Respondent. 

Kanhaiya Lal, J.The question for 
consideration in this appeal is whether a 
party who has filed an appeal from one 
part of the decree can file a cross- 
objection in regard to another part of the 
deoree in connection with the cross-appeal 
filed by the other party. The lower 
appellate Court has found that be cannot 
do so. It has relied in support of that view 
on the decision in Ranji Das v. Ajudhia 
Prasad (1). In that case the cross-objeo- 
tion was filed after the appeal was dismissed 
and the subject-matter of the appeal and 
the cross-objection was the same. That was 
clearly a case in which the deoision of the 
appeal operated as a bar to the entertain¬ 
ment of the cross-objeotion. The same 
matter cannot obviously be agitated both 
in an appeal and in oross-objection. Order 
41, rule 22 of the Code of Civil Procedure 
provides that any respondent oannot only 
support the decree on any of the grounds 
deoided against him in the Court below but 
can take any cross-objection to the decree 
which he could have taken by way of 
appeal, provided he has filed such objec¬ 
tion within a certain period therein men¬ 
tioned, although he may not have 
appealed from that part of the decree, which 
the oross-objection is intended to oover. 


There is nothing in that provision to I 
prevent a party from filing an appeal I 
from one part of the decree and content¬ 
ing himself with filing a cros3-objoction 
about another part of the decree in a 
cross-appeal filed by the other side before 
the former appeal has been decided. The 
appeal and the cross appeal in the present 
case came up for heariog along with the 
cross-objection on the same date. In fact 
they were heard together and disposed of 
by the same judgment. The lower appel¬ 
late Court was not justified in refusing to 
entertain the cross-objeotion because the 
appeal had not till then been beard and 
the appeal aod cross-objection related to 
different matters. 

The learned Counsel for the defendant- 
respondent has referred to a decision in 
Mt. Hoolas Koeri v. Mt. Bibi Sufihun (2); but 
that decision proceeded on several grounds, 
any one of which would have been fatal to 
the entertainment of the cross-objeotion. 
The cross-objection sought to be filed in that) 
case was an oral objection, unaccompanied 
by a written memorandum of the grounds 
of such objection or by the Court-fee 
required by aw to be paid thereon. The 
language of section 348 of the Code of Civil 
Procedure (Act VIII of 1859) then in foroe 
was moreover not the same as that of 
Order 41, rule 22 of the present Code. The 
latter dearly lays down that the omission 
to file an appeal from any part of the 
decree shall be no bar to the filing of a 
cross-objection about that part; muoh 
leS3 mere filing of an appeal about one 
part bar the filing of a cross-objection 
about another and a separable part of the 
deoree, though the subsequent deoision of 
the former may in some oases direotly or 
indirectly affect the deoision of the latter. 

This appeal must therefore be allowed 
and the oase remanded to the lower 
appellate Court with a direction to re-admit 
the cross objection under its original 
number and dispose of it in the manner 
provided by law. The oosts here and 
hitherto will abide the result. 

Appeal allowed ; Case remanded. 


(1) (1903) 25 1U. 628. 


(2) 8 W.B. 8T9. 
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Kanhaiya Lal, J. 

Bajrangi Singh —Plain tiff-Appellant. 

v. 

Sheo Barat —D3feodant-R9SDOndent. 

S A. No. 786 of 1922. decided on 22od 
November. 1923. agaioRfc the decree of the 
first Additional Judge of Gorakhpore, dated 

25th of January. 1922. 

Aqra T‘n™v Act, HIT of 1901), S. 20-Limila - 
tioft—Ag'O Tsnincu Act, S 31. 

Alter the lapse of the period of limitation pre¬ 
scribed bv 3. 31, the transfer oaaoot be challenged 
bat the hnd-holder has as agaioet the transferee 
all the rights poseessed by the transferor in oaee 
the latter dies without leaving any heirs. [P. 842, 
0 . 1 .] 

Harnandan Prasad —for tbe Appellant. 

Jang Bdhadur Lal and Shiva Prasad 
Singh —for the Respondent. 

Kanhaiya Lal. J:—Tbe dispute in this 
appeal relates to an oooupanoy holding, 
which belonged to Bhukal. who died leaving 
a widow Musammat Laohminia. In 1314-F 
Musammat Laohminia mortgaged tbe said 
holding with possession in favour of the 
defendant respondent Sheo Bharat Ahir, 
for Rs. 49 on an agreement to redeem the 
same in Baisakh 1316 F. She did not, 
however, pay the mortgage money. In 
Maroh 1913 Musammat Laohminia died. 
The plaintiffs and another person named 
Nath Bakhsh, who are the co-sharers of 
the village in whioh the ooonpanoy holding 
in question was situated, then sued for the 
-ejectment of the mortgagee in the revenue 
Court, alleging that the mortgage was 
invalid and that the mortgagee held the 
land as a non-oooupanoy tenant. The trial 
Court found that tbe mortgage in question 
was executed to pav arrears of rent due to 
the no-sharers by Musammat Laohminia, 
and that tbe mortgagee had paid tbe rent 
for three years as nazrana to Nath Bakhsh 
in order to obtain his consent to the mort¬ 
gage. It was also found that Nath Bakhsh 
attested tbe mortgage in evidenoa of bis 
recognition of its validity and that the then 
plaintiffs were estopped from suiDg for the 
ejeotment of the mortgagee without paying 
the mortgage money. On appeal that 
-decision was upheld. In the oourse of his 
judgment the learned Commissioner who 
heard the appeal observed that ib was un¬ 
likely that the mortgagee would have paid 
the rent for three years in a lump sum to 
pooupy fields on a tenure that was liable to 


be terminated at any moment by the death 
of Musammat Lacbminia and that the 
view taken by the learned Assistant Collec¬ 
tor a9 to the nature of the agreement 
entered into was reasonable. He further 
observed that the receipt of rent for three 
years by tbe zemindar carried with it an 
agreement that tbe position of the mort¬ 
gagee should be that of a mortgagee bolding 
on terms, which, although they did not 
actually confer oconpancy rights precluded 
tbe zemindar from ejecting him. 

In the present suit which bas been filed 
by some of the then plaintiffs it is contended 
that they were not bound by the aotion of 
Natb Baksh and that tbe mortgage was 
invalid and not binding on them. An 
attempt is now being made to treat the 
mortgagee as a trespasser from the time of 
tbe death of Musammat Lacbminia. Tbe 
Court of first instanoe found that tbe plaint¬ 
iff could not eject the mortgagee without 
paying the money due on tbe mortgage 
inasmuch as Nath Bakhsh had consented 
to the mortgage and the other oo-sharers 
had allowed the mortgage to remain un¬ 
challenged for 7/8 years even after the 
death of the mortgagor. It awarded the 
plaintiff a deoree aooordingly for possession 
aubjeot to the payment of Rs. 49 to the 
mortgagee on aooount of the money due on 
tbe mortgage. The lower appellate Court 
however treated the decision of the revenue 
Court as precluding the plaintiff altogether 
from seeking the ejeotment of the mortgagee 
and estopping him from suing to ejeot the 
mortgagee as if he were a mortgagee or 

trespasser. 

The latter view oannot, however, be up¬ 
held. The deoision of the Revenue Court 
qua the status of a tenant is binding on the 
Civil Court; but the effect of the deoision of 
the Revenue Court was not to give the mort¬ 
gagee a permanent tenure but to recognise 
his rights as suoh mortgagee iD consequ¬ 
ence of the oonseub, whioh Nath Bakhsh. 
had aooorded to the mortgage by the 
acceptance of tbe rent for three years from 
the mortgagee at the time of the mortgage. 
Section 20 of tbe U. P. Tenanoy Aot (Act 
III of 1901), deolarea that tbe interest of 
an oooupanoy tenant is not transferable 
exaepb by a voluntary transfer between the 
oo-sharers of the tenanoy. Section 31 lays 
downthatevery transfer made by a tenant in 
contravention of that Aot shall be voidable 
At the instanoe of the land-holder and the 
latter can sue for the cancellation of the same 
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and for the ejectment of the tenant and hia 
transferee. The period of limitation provi¬ 
ded for such a suit is one year from the date 
of suoh transfer. Nath Bakhsh, one of the 
co-sharers, is found to have expressly 
assented to the mortgage by accepting rent 
from the mortgagee and attesting the mort¬ 
gage. He was probably acting on behalf of 
the entire co-parcenary body, even if he 
was not so acting, the right of the other 
oo-sharers to challenge the validity of the 
mortgage expired with the lapse of the 
period of limitation provided for that pur¬ 
pose. The deoision in the Revenue Court did 
not have the effect of investing the mort¬ 
gagee with oompleto immunity from eject¬ 
ment except for the period the mortgage sub¬ 
sisted. When Musammat Laobminia died 
without leaving any heirs, the oo-sharers 
became entitled to resume the ocoupanoy 
holding subject to such rights as had been 
oreated by Musammat Lacbminia in her 
lifetime. They are not entitled to larger 
rights than those which Musammat Laoh- 
minia herself possessed at the time of her 
death and they oan only get back possession 
on paying the money due on the mortgage, 
the validity of wbiob they omitted to 
challenge during the time allowed by law. 
It is as little open to the co-sharers to 
treat the mortgagee as a trespasser in the 
face of the deoision which was arrived at 
in the previous ejectment proceeding as it 
is for the mortgagee to set up adverse pos¬ 
session in the face of that mortgage. 

The appeal is, therefore, allowed and the 
decree of the lower appellate Court set aside 
and that of the Court of first instanoa res¬ 
tored with costa throughout. The time 
for the payment of the mortgage money 
will be extended till the end of Baisakh 
miti. 

Appeal allowed. 

1924 Allahabad 842. 

Mukherji, j. 

Bishunath Ojha —Plaintiff-Appellant. 

v. 

Sheo Pragash Ojha and others— Defend- 
ants-Reepondents. 

S.A. No. 812 of 1922, deoided on 11th 
December, 1923, against the deoree of the 
District Judge of Ghazipur, dated the 20th 
April, 1922. 


(a) Evidence Act, 8. 91.—Written agreement. 

Agreement not required by law to be in writing 

or to be registered need Dot be proved by produotion 
of written dooument but one the terms of whioh 
are reduced into writing should bo proved only by 
the written dooument and not oral evidenoe, 
[P. 843, C. 1.] 

(b) Registration Act, 8. 17—Petition of compro¬ 
mise evidtnciig title—Registration Act, S 49. 

Where petition of oompromise filed in Court is 
the ooly evidence of title to property worth more 
than ^Rs. 100, registration is necessary. [P. 843, 

M.L. Agarwala —for the Appellant. 

U.S, Bajpai —for the Respondent. 

Mukherji, J.:—The question for deter¬ 
mination in this second appeal is whether 
a certain petition filed in the Revenue Court 
on 22nd Deoember, 1914, in a mutation 
proceeding is admissible in evidence, and 
if so, whether it gives the appellant the 
property whioh he claims. 

The question has to be decided with 
reference to the peculiar facts of this case, 
having regard, of course, to the principles 
laid down in various cases by this High 
Court. 

It appears that on the death of Musa¬ 
mmat Udha, the widow of one Manohar 
Ojha oertain persons including the appellant 
claimed title. Applications were made in 
the Revenue Court. It does not appear 
clearly on what ground the present appel¬ 
lant olaimed. The compromise in question 
was filed. This oompromise will be ex¬ 
amined later on. It will be sufficient here 
to mention that by this compromise the 
parties to it asked the Revenue Court to 
record the name9 of themselves in certain 
shares. An order was made in aooordanoe 
with the compromise. But it appears from 
the statement of faots made in the plainb 
that this order was set aside by a Court 
of appeal on the ground that the persons 
actually in possession were the Maharaja 
of Dumraon and another. Some of the 
defendants in this suit instituted a suit in 
the Civil Court for the ejectment of the 
Maharaja of Dumraon and others with 
respeot to the property whioh belonged to 
Musammat Udha. That suit succeeded 
and on foot of the deoree mutation orders 
were passed in favour of the contesting 
defendants. This faot constituted the 
oause of aotion of the plaintiff-appellant 
and be brought the suit for maintenance of 
possession. 

It has been found by the Court of first 
instanoe that the plaintiff never got posses¬ 
sion. The plaintiff based his claim on two 
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ground a. He contended that he waB an 
adopted son of one Dbanai Ojba and as 
snob was reversioner to the property. On 
this point the deoiaion of tbe Courts below 
is against him. It has been found that 
Dhania Ojha never adopted him. The 
second point that was taken by him was 
that as tbe result of tbe compromise 
arrived at in the mutation proceedings he 
was entitled to tbe share now claimed by 
him. Tbe Courts below negatived this 
ground of the claim. They held that the 
dooumont by itself did not oreate any title 
for want of registration. 

Tbe Courts below have relied on tbe Full 
Benoh case of Jagrani v. Bisheshar Dube{ 1). 
Tbe learned Counsel for the appellant has 
sought to distinguish this oase and has 
referred me to two cases deoided subse¬ 
quently, namely the oase of Baldeo Singh 
v. Odal Singh (2) and Salamat-ul-zamina 
v. Masha Alla Khan (3). 

In my opinion tbis case must be deoided 
on tbe peouliar facts involved in it. The 
principles of law are perfectly dear. 
Where an agreement is not required by 
law to be in writing or to be registered 
it is not nece99ary to prove the 
agreement by the production of a writton 
document. Now the question in this case 
is whether the petition of oompromise filed 
in the Revenue Court is admissible to 
prove the plaintiff’s title. I have already 
said that it bas been found that tho 
appellant bas no title to tbe property 
independently of tbe oompromise. His 
claim based on adoption by Dhanai Ojha 
has been negatived. But that fact alone 
doeB not show that there was not a bona fide 
oontest in the mutation proceedings. But 
the question is, “ tbe plaintiff having no 
initial title at all, what is that whioh gives 
him the title ?" It is said that it is tbe 
agreement among the parties in the 
mutation proceedings by whioh they settled 
their dispute that the appellants’ claim was 
recognised. Reading the petition of com¬ 
promise I find the following sentenoe in it. 

'Hag 0, Hissa har sulah Kunindgan 
hasb-i-Zail qarar paya." 

Assuming that there was a bona fide dis¬ 
pute as to the property the terms of the 
settlement were reduced into writing and 
the petition of compromise p urported to 

(1) (1916) 88 «U. 866-86 1.0,■701-H A.L.J. 449 
UiBJ 

(3) (191)0) 19 A Lf. 877-68 l.C. 789. 

(8) (1918) 16 A.L.7. 96 - 40 All. 187-431,0. 64S. 


deolare tbe rightB of the several executants. 
As tbe terms of th6 oompromise were 
reduced into writing, the writing alone is 
the evidence and no oral evidenoe can be 
adduced to prove the agreement. The 
writing being there and the property invol¬ 
ved being worth more than Rs. 100, the 
provisions of seotion 1? of the Registration 
Act would apply and the document cannot 
be of any value to tbe appellant without 
registration. In fact the petition of com¬ 
promise is the title-deed of tbe appellant. 
He has no title independently of this 
document. In this view I think the deci¬ 
sion of the Courts below was perfectly right. 

I dismiss the appeal with costs including 
fees in tbis Court on the higher scale. 

Appeal dismissed. 

1924 AUahabad, 843. 

Daniels and Nbave, jj. 

Mt. Lakhi —Plaintiff-Appellant 

v. 

Murat Tiwari and others —Defendants- 
Respondents. 

S. A. No. 873 of 1922, deoided on 15th 
May, 1924, from a deoree of tbe First Ad¬ 
ditional District Judge of Gorakhpur, dated 
the 7th April, 1922. 

Limitation Act-Art 99—Suit fo> cmtribution, 

Whore tbe plaiotif! had paid tbe wbole amount 
of a joint deoreo againrt him and tbe defendant. 

Held that Art. 99 applied. [P. 644, O. 1.] 

U.S. Bajpai —for the Appellant. 

Mukhtar Ahmad for Iqbal Ahmad —for 
the Respondents. 

Daniels, J.:—Tbis was a suit by the 
plaintiff Mt. Lakhi for tbe recovery of 
money paid on behalf of the defendants 
under article 61 of the Limitation Aot. The 
defendants contended that artiole 61 was 
not applicable, and that the cause of aotion 
arose muoh earlier and was barred under 
artiole 116. Tbe trial Court held tbeolaim 
to be within time; the lower appellate Court 
has dismissed it. The question of limitation 
is the sole question to be deoided in this 
appeal. 

The plaintiff Mt. Lakhi is the mother 
of JagdeoRam the original owner of certain 
zamindari property whioh he mortgaged to - 
Ram Pat for a sum of Bs. 3,600 on 27th 
May, 1904. Tbe only portion of tho 
consideration money with whioh we are- 
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now coDeemed i3 a sum of R 3 . 100 which 
was left with the mortgagee for payment 
to one Ram Prasad under a hypothecation 
bond, dated 6.h August, 1889. The bond 
in question was primarily a usufructuary 
mortgage of certain sir plots for the sum of 
Rs. 100, but it was agreed in the deed that if 
possession was not given to Ram Prasad, 
interest should run on the amount advanced 
and a one-anna share out of the zamindari 
property should stand hypothecated to 
secure re-payment of the advance with 
interest. Possession of the sir plots was 
not given to Ram Prasad, and the zamin¬ 
dari share therefore stood hypothecated in 
his favour. On 2nd August, 1905 Nakchhed, 
the predecessor in interest of the defend- 
ants-respondents, obtained a pre-mortgage 
decree in respect of the mortgage to Ram 
Pat. By that decree he stepped into the 
shoes of Ram Pat and became liable for 
the payment of the sum of Rs. 100 to Ram 
Prasad. Neither the original mortgagor 
Dor Nakchhed paid this amount. On 30th 
August. 1911, Ram Prasad got a decree for 
sale of a one anna share for a sum of 
Rs. 441-3 which was by that time due to 
him. The decree was passed jointly against 
(1) Mt. .Jagdei, the wife of Jagdeo, and (2) 
the heirs of Nakohhed, Mt. Jagdei sub¬ 
sequently died, and the property passed to 
Jagdeo Ram’s mother, the present plaintiff. 
Ram Prasad having taken steps to enforce 
his decree by sale of the mortgaged property, 
the plaintiff on 27th August, 1916, paid up 
the amount due, which bad by this time 
amounted to Rs. 608, and on 17th June, 
1919. within thre6 years of that date, but 
more than twelve years from the original 
mortgage and the pre emption decree in 
favour of Nakohhod, she brought the 
present suit to recover this amount from 
the defendants. The Subordinate Judge 
who tried the suit came to the conclusion 
that Rs. 425-9 out of this amount was due 
from the defendants, and it is not now 
disputed that, if her suit is within time, 
this is the amount which the plaintiff is 
entitled to reoover. 

It appears to us that the faot of a joint 
deoree having been passed against the 
parties, whioh the learned Judge has treated 
as of no importance, is the governing feature 
in the case. As soon as the plaintiff 
satisfied those decrees she beoame entitled 
to contribution from the defendants. 
Limitation is therefore three years under 
artiole 99 from the date when the deorees 


were satisfied and the suit was within time. 
The amount to which the plaintiff is entitled 
to be reimbursed has been worked out 
by the learned Subordinate Judge, whose 
decision on the point is not disputed. 

We therefore allow tbe appeal with costs 
on the higher scale and setting aside the 
decree of the Court below restore that of 
learned Subordinate Judge. 

Appeal allowed. 

* 1924 Allahabad 844. 

Daniels, j. 

Harpil Kurmi and others —Defendants- 
Appellants 

v. 

Mohan Kurmi and others —Plaintiffs- 
Respondonts. 

S. A. No. 1018 of 1922, deoided on 
1st April, 1924. against the deoree of the 
Subordinate Judge of Jaunpur, dated the 
24th of Marob, 1922. 

CIt>. Pro. Code, O. SI, r. 35-Adverse posses¬ 
sion. 

Delivery of aotaal possession under a deoree 
interrupts adverse possession. (39 All. 460 ; 16 A. 
L J. 33. Foil ; 43 All. 520. Dish) [P. 815, G. 1.] 

P. L. Banerji and Mushtaq Ahmad —for 
tbe Appellants. 

S N. Verma —for the Respondents. 

Judgment:—The plot in dispute in this 
oase originally formed part of an agricultural 
holding. The defendants took it on lease 
from the Maharaja of Benares to whom it 
belonged in the year 1887. During the 
currency of the lease tbe defendants built 
a house for agricultural purposes and they 
subsequently converted it into a residential 
house. In tbe year 1915 the Maharaja 
ejected them and on 9th July, 1915, delivery 
of possession was made to him through an 
amin. I have read tbe dakhalnama and it 
purports to oonvey actual possession. The 
finding is that notwithstanding this the 
defendants never really gave up possession 
of the house. The question for deoision is 
whether delivery of possession under the 
deoree interrupts adverse possession 
and gives a fresh starting point for 
limitation. Tbe present plaintiffs are 
lessees from the Maharaja under a lease 
subsequent to the ejeotment of the 
defendants. Both the Courts below have 
found in their favour and I agree with this 
finding. There is no doubt that delivery 
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I of actual possession under a decree 
I interrupts adverse possession. Indeed it 
has been held in Rajendra Ktshore Singh v. 
Bhagwan Singh U), that even delivery of 
formal possession in a proper case is 
sufficient to give a new star ing point for 
limitation and this has been held also by the 
Privy Council in Thakur Sri Radha Krishna 
Chanderji v. Ram Bahadur !2l. The 
appellants rely on the oase of Jang Bahadur 
Singh v. Banwant Singh (3) That case 
does Dot really assist them. It was a case 
in which the mode of delivery of possession 
appropriate to the circumstances was not 
resorted to and on this ground it was held 
that adverse possession was not interrupted. 
The person to whom possession was to be 
delivered was the auction purchaser. Where 
the judgment-debtor was in possession of 
the property the proper procedure wa6 for 
the court to order actual delivery of posses¬ 
sion to tbe auction purchaser. Where 
however tbe property from its nature was 
not capable of being actually delivered the 
mode of giving possession was by proclaim¬ 
ing tbe sale certificate and by beating the 
drum. The oase with wbioh the Full Bench 
had to deal was one in which the former 
method should have been but tbe latter 
method aotually was adopted. The present 
oase is entirely dissimilar. Here the 
dakhalnama puported to give aotual posses¬ 
sion, wbioh was the appropriate mode of 
relief though in the sequel it proved that 
tbe procedure adopted was not really 
effective. This must often be the case. An 
amin goes down to tbe spot and hands over 
possession to the deoree-holder, the judg¬ 
ment-debtor keeping away. As soon as the 
amin and tbe deoree-holder have gone the 
judgment-debtor quietly resumes possession. 
It would be destructive of all respect for law 
and authority of the court if it were held 
that in suoh oases tbe judgment-debtor 
oonld treat tbe delivery of possession as a 
nullity and olaim to be in adverse possession 
from the date of his original entry on the 
land. The suit has been rightly deoided by 
tbe courts below and I dismiss the appeal 
with costs. 

As there is a deficiency of Rs. 18—4—0 
on the part of the plaintiffs respondents in 


(1) (1917) 89 All. 460-891.0. 745-16 A.LJ. 861. 

(2) (1918) 16 A.LJ 89-87 0 L.J. 191-34 

M.ti J. 97—88 ML J 86-7 L W. 149—92 
O.W N. 880-(1918) M.W.N. 168-48 1.0. 
a68-90Bom.Ii B. B08-6 P.L.W. 9 (P. O.) 
18) (1931) 48 All. 630 - 63 1.0.213-19 A, L.J. 469. 
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the court below which has Dot so far been 
made good the decree passed in their favour 
will be subject to this condition that they 
will not be entitled to execute it until the 
deficiency bas been paid. 

Appeal dismissed. 

* * 1924 Allahabad 846. 

Neave ami Daniels, jj. 

Radha Kuban— Defendant-Appellant. 

v. 

Kedar Bath —Plaintiff-Respondent. 

S. A. No. 1033 of 1922, decided on 20fcb 
May, 1924, from the decree of tbe Distriot 
Judge of Agra, dated 7th April 1922. 

(a) Civ Pro. Cede. S. 100—As a gentral rule 
inadmissibility of «t>idenes should not be raised 
tn sicond appeal. 

Questions ol law dealing with the admissibility 
and tbe legal effect ol evidence will not as, a general 
rule be entertained in second appeal in tbe Bigh 
Court if they have not been taken at least at 
tbe Btag6 of tbe first appeal in the court below. 
[P. 816, C. 1.] 

(b) Evidence Act, 8. 33—Conditions imposed 
by 8.33 may be aitptnsed with by consent ol patties. 

Record of evidence in former judioial proceeding 
oan be used as evidence without examining the 
witnesses direotly though they are alive provided 
both parlies to the suit consent to snch a course. 
(24 Bom. 691 ; 48 M»d 609. Foil ) [P. 846, O. 9.] 

(o) Malicious prosecution—Prosecution need not 
have besn instituted on the de/t's complaint but he 
is liable if he has taken an active part in the pro¬ 
secution. 

Where the deft, had taken a moat aotive part in 
carrying on tbe proseontion against tbe pill, 
engaging a pleader at great expense to assist tbe 
Pco86onting Inspector and through the pleadec 
oonduoting the examination and cross-examina¬ 
tion ol witnesses aod where the proseontion would 
not have gone so far as it had done without him. 

Held that though teobnieally the proseontion 
had not been etatted by him yet he was liable as 
the real proBeontoi. (80 All. 626 P.0. Foil.) 
[P. 847, 0. 3 and P. 848. 0. 1J 

L. N. Banetji — for the Appellant. 

Baleshwar Prasad —for the Respondent. 

Neave, J.:— This appeal arises out of a 
suit for damages for malioioua prosecution. 
The appellant Radha Eieban and one 
Ganeshi Lai were the proprietors of rival 
cattle markets in the same village. They 
were constantly quarrelling, and finally a 
riot took plaoe wbioh, according to the 
appellant, developed into an attack on his 
house, in which his property was stolen 
and memhevs of his household beaten. 
This affair was reported at the polioe station 
by a constable. Radha Kishan was sent 
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for and big statement recorded by the Sub- 
in8peobor. In this he named a large number 
of persons including Kedar Nath as having 
taken part in the riot. The police not 
taking what Radba Kishan considered to 
be a sufficiently active interest in the 
matter, ha went to the District Magistrate, 
who told him to file a complaint. This he 
did asking that a Deputy Superintendent of 
police might be sent bo investigate. Some 
enquiries were made, and the District 
Mgi9trate ordered that the case should be 
sent up for trial. The case wa9 heard by a 
magistrate, who discharged all the accused 
sent up by the police. Tae District Magis¬ 
trate, however, ordered a retrial, and soma 
of the persons accused were ultimately 
committed to the Sessions Court for trial. 
Several of them were convicted, but Kedar 
Nath was acquitted, the Sessions Judge 
finding that he had successfully proved an 
alibi. Kedar Nath thereupon filed the 
present suit for malicious prosecution. The 
first Court granted him a decree for Es. 500 
as damages, and this deoision has been 
uphold by the lower appellate court. 

The learned counsel for the appellant has 
argued two points before us. The first is 
that the trial Court instead of recording the 
evidence of the parties’ witnesses and 
allowing them to be examined and cross- 
examined in the ordinary way used as 
evidenoe in the case oopies of the deposi¬ 
tions of these witnesses made in the 
Sessions Court and has based its decision 
on that evidence. It is admitted that this 
was done with the consent of both parties, 
bub it is contended that the procedure 
adopted was so irregular that it could not 
be validated by suoh consent, and that the 
appellant has been seriously prejudiced. It 
is to be observed that no objection to the 
lower oourt’s procedure was taken at the 
bime, nor was it made a ground of appeal 
before the District Judge. In the reoeDt 
case of Sat Narain Prasad v. Ram 
Autar (1) it was remarked that “it would 
be in the interests of the administration of 
justice in this province if it were generally 
understood that questions of law dealing 
with the admissibility and the legal effeot 
of evidenoe will not, as a general rule, be 
entertaioed in seoond appeal in this 
Court, if they have not been taken at 
least at the stage of the first appeal in the 


(1) 1924 All. 709 = 22 A.L.J. 163-6 L.R.A. Oiv. 
44. 


Court b9low.” It does nob appear to 
have entered the appellant's head to ques- 
tion the admissibility of the evidenoe 
relied on by the Courts below until he 
filed his appeal in this Court, and we should 
feel ourselves justified in refusing to con¬ 
sider this point at this late stage of the 
proceedings, but as this appeal has been 
referred for decision to a Beuch by one of 
us with special reference to this question 
of law it wili bo wall to determioe it. There 
oan be no doubt that a3 a general rule a 
record of evidence given by a witness in 
the previous judicial proceeding cannot be 
used as evidence in a subsequent judicial 
proceeding between the same parties 
unless the conditions which are specified 
in section 33 of the Indian Evidenoe Aot 
exist. It is not suggested that any of those 
conditions are to be found in this case. 
It has, however, been, held both in Bombay 
and Madras that, when in a civil suit the 
parties have agreed to the admission of 
such evidenoe, the irregularity of procedure 
is cured. In Lakshman Qovind v. Amrit 
Gopal (2) certain depositions reoorded in a 
previous case were admitted in evidence by 
the trial Court though the witnesses who 
made them were alive and had not been 
examined as witnesses in the case under 
appeal. The Disbriot Judge exoluded this 
evidence. The High Court in appeal held 
that though no doubt the evidence was not 
admissible in the present suit, beoause the 
witnesses who were alive ought to have 
been oalled and examined, yet, as it had 
been allowed to go in without protest on 
the part of the defendants, and as the 
plaintiff had consequently oancelled his 
application to have his witnesses summoned 
it was not fair for the Judge to question its 
admissibility. In Jainab Bibi Saheba v. 
Hyderally Sahib (3) a Pull Benoh of 
the Madras High Court held that evidenoe 
recorded in a previous judicial proceeding 
between the same parties is made admis¬ 
sible in a subsequent proceeding by the | 
coosent of both parties. 

Krishnan, J., pointed out that the ques¬ 
tion was one of mode of proof of relevant 
facts and the rule that suoh faots must be 
proved by the evidenoe of witnesses examin¬ 
ed beforo the trial Judge had several reoogni- 
zed exceptions, suoh as the examination of 

(2) (1900) 24 Bom. 591 = 2 Bom. L.R. 886. 
(8)(1920) 43 Mad. 609-88 M.L.J. 632=(1920) 
M.W.N. 860-12 L.W. 64-66 1.0. 957-28 
M.L.T. 23. 
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witnesses on commission, the use of affi¬ 
davits as evidence and the use of evidence 
taken by odo Judge by another, and that 
the limitations prescribed by section 33 of 
the Evidence Act to the use of the record 
of evidence taken in a former judicial pro¬ 
ceedings were intended to protect the 
opposing party from being prejudiced by 
such admission. He went on to say that 
*' if auoh evidence is to be admitted against 
the opposition of a party, the Judge should 
be satisfied that the conditions and restric¬ 
tions imposed by section 33 are fully 
complied with; but I can see no difficulty 
in bolding that a party may waive the 
benefit of those provisions which are in¬ 
tended for his benefit, at any rate in a civil 
euit where no question of public policy is 
involved whatever the position mny be in a 
criminal trial. A civil suit is a proceeding 
inter partes and as parties can by consent 
settle its final result by having a consent 
decree passed, there is no reason why they 
should not be permitted to oonsent to treat 
something a3 evidenoe of a relevant fact 
which it may Dot otherwise be; and when 
the trial Judge has admitted and aoted upon 
such evidence it is not only proper evidenoe 
but the parties ought not to be allowed to 
object to its admissibility in appeal." I 
agree with thi6 view of the law, and 
oonsider that the Courts were justified in 
admitting the evidenoe taken in the 
> Sessions trial. 

The seoond argument advanced on behalf 
of the appellant is that, as a matter of faot, 
the proseoution complained of by the 
respondent was not instituted by him. The 
^rBt report was not made by him, but by a 
constable, and it was only at the bidding of 
the Sub-Inspeotor of Polios that he made 
the statement in wbioh he named the 
respondent and others. The actual pro¬ 
ceedings in Court did not originate on his 
oomplaint but were set on foot by the 
order of the Distriot Magistrate. It was 
that officer’s order again whioh gave rise to 
the seoond enquiry before the Magistrate 
whioh resulted in the commitment of 
the accused persons to the Court of 
Session. It is stated that neither the 
appellant nor any pleader on his behalf was 
allowed to conduot the proceedings either 
before the Magistrate or before the Sessions 
Judge. The witnesses were all summoned 
by the police and examined either by the 
Proaeoutlng Inspector or by the Govern* 
meat Pleader, 


That these assertions are not all entirely 
correct is proved by the statement of a 
vakil who appeared on the appellant’s 
behalf both in the Courts of the Magistrate 
and of the Judge. Iu this it is admitted 
that the witness himself, aud from time to 
time four or five other vakils with him, 
appeared on behalf of the appellant in the 
Magistrate’s Court. This vakil himself 
examined three witnesses on behalf of the 
prosecution and cross-examined all the 
witnesses produced by the opposite party 
and also addressed the Court acting under 
instructions given by the present appellant. 
The Prosecuting Inspector, he says, only 
worked for one or two days, and the rest 
of the time he himself did all the work in 
Court. He filed an application to the 
Distriot Magistrate for revision of the order 
of the first Magistrate dismissing the case ; 
and be received about Rs. 3,000 as 
remuneration for the work done by him in 
the oase. The principles laid down by 
Their Lordships of the Privy Counoil 
in Gaya Prasad v. Bhigat Singh (4) 
evidently apply to this oase. They said 
(p. 534). " The question in all oases of 
this kind must be—Who was the prosecu¬ 
tor ?—and the answer mu9t depend upon 
the whole oiroumstanoes of the case. The 
mere setting of the law in motion is nob 
the criterion ; the conduot of the complain¬ 
ant before and after making the charge 
must also be taken into consideration. Nor 
is it enough to say, the proseoution was 
instituted and oonduoted by the police. 
That again is a question of faot, Theo- 
ritioally all prosecutions are oonduoted 
iu the name and on behalf of the Crown, 
but in praotioe this duty is often left 
iu the hands of the person immediately 
aggrieved by the offence, who pro hao 

vice represents tbe Grown.” " The 

foundation of the action is malioe, and 
malioe may be shown at any time in the 
course of tbe inquiry". In tbe present oase 
it is clear that though technically tbe pro¬ 
secution may not have been instituted 
on the oomplaint of the appellant, yet he 
took a most aotive part in carrying it on, 
engaging a pleader at considerable expense 
to assist the proseouting inspeotor and 
through this pleader himself controlling 
the examination and cross-examination of 

U) (1908) 80 All. 626-35 I.A. 189-10 B.L.R. 

1080-4 M.L.T. 904 — 10 UL J. 894 - 6 A. 

L.J. 666-14 Bur. L.T. 818-11 O.O. 8U 
< -8 G.L.J, 837-19 G.W.N. 1017 (P.Q.) 




848 


SUBEDAR V . ddbey jagat NARAIN (Neave, J.) 1924 Allahabad 


the witnesses in the case. It is extremely 
doubtful whether the prosecution would 
ever have started without his active assis¬ 
tance, and it would certainly never have 
gone the length it did. For all practical 
purposes be was the proseoutor. 

Tne appeal fails on both the points and 
is dismissed with costs. 

Daniels, J :—I concur. Oo the point 
on which the appeal was mainly pressed 
the rule laid down in Sat Naratn Prasad 
v. Rum Autar (l) is applicable. It would 
be inequitable aDd improper to upset the 
result of four years of litigation oo a 
ground cf admissibility of evidence which 
was taken for tbe first time in second 
appeal. Tbe suit was instituted in April, 
1920. The parties, to save themselves 
trouble and expense, agreed that it should 
be decided on the evidence recorded in tbe 
criminal trial. There have been many 
instances of agreements analogous to this. 
Thus parties may agree that the case shall 
be decided on tbe evidenoe of a particular 
witness. They may agree, as they did in 
a recent case, that it shall be deoided on 
tbe result of the Munsif’s inspection of the 
looality. It is difficult to say that such 
agreements are unlawful. There is much 
force in the reasoning of Krisbnan, J., in 
the Madras Full Bench case, that where 
tbe whole result of the trial oan be deter¬ 
mined bv consent of the parties, it is equally 
open to them to agree to treat statements 
as evidence which might not otherwise be 
so. This forms a valid ground of distinc¬ 
tion from criminal trials, where a strioter 
rule is applied beoause the public interest 
as represented by the Crown, is involved. 

The deoision of the trial Court was 
against the appellant. He filed seven 
grounds of appeal before the District Judge, 
butt it never once occurred to him to suggest 
that tbe deoision was bad ab initio beoause 
there was no legal evidence to support it. 
The learned subordinate judge to whom 
the appeal was made over reviewed tbe 
evidence in detail and oame to the conclu¬ 
sion that the oomplaint against the plaintiff 
was false and malicious and made without 
reasonable and probable oause. The 
appellant’s proceedings are too muoh like 
the game of “ heads I wiu, tails you lose . 
So long as he had a chance of sucoess on 
the facts be was quite oontent that the 
case should be deoided on the evidenoe on 
which he had agreed to rest it. When a 
plea on tbe faots is no longer open to him 


he claims tbe right to repudiate his agree¬ 
ment. If we accepted his plea, no order 
which we might pass as to costs would 
suffice to put tbe plaintiff back into the 
position he would bave occupied if the 
agreement bad not been made. Evidence 
which was available in 1920 will no longer 
be available in 1924. Even if tbe witnesses 
are alive and subject to the prooess of the 
Court, their recollection of tbe events, to 
which they would be required to depose, 
will be vague and incomplete. I concur 
therefore in dismissing the appeal with 
costs. 

By the COURT :—The appeal is dismis¬ 
sed with costs including in this Court-fees 
on the higher scale. 

Appeal dismissed. 
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Daniels and Neave, jj. 

Subedar —Defendant-Appellant. 

v. 

Dubey Jagat Narain — Plaintiff-Res¬ 
pondent. 


S. A. No. 1140 of 1922, deoided on 15th 
May, 1924, from a deoree of the District 
Judge of Mainpuri, dated 15th July, 
1924. 


(a) Civ. Pro. Code, S. 100-Misconception in 
lower Court. 

A finding on an issuo ol a lower appellate Coart 
whiob is based on a misconception ol wbat the 
evidence is oannot be aocepted in eecond appeal aa 
a legal finding on it. (20 Bom. 753, Foil,) 
[P. 849, 0. 1] 


(b) Defamation—Malice. 

Statement must haye been false to tbe know- 
dge ot the defendant in order to give rise to tbe 
eeumptioD of malioo. [P» 849# Oe 1*J 

(o) Defamation-official duty. 

Where tbe defendant had made statements in 
e course of hie cffioial duty as to certain rumours 
-ainet the plaintiff. 

Held he was not liable. (P. 849, C. 2,] 

P. N. Sapru and S. K. Dar — for the 

ppellant. .. 

J. M. Banerji and Saila Nath Mukerjt 


Neave, J.This is a defendant's appeal 
arising out of a suit for damages for defa¬ 
mation. The undisputed faots are that the 
defendant is the mukia of village Bisalpur, 
About the 1st or 2nd of Ootober one Ishura 
Banjara, who had been in the service of the 
plaintiff, disappeared from the village. No¬ 
thing was heard of him for a week or more 
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and bis father was in great distress about 
him. The mukhia went to the Superinten¬ 
dent of Pclioe and made a report about the 
disappearance. At the bidding of the 
Superintendent this report was taken down 
in writing, and it is in this that the defam¬ 
ation complained of is contained. 

The report recited that it was rumoured 
that Ishura had stolen some gram belonging 
to the plaintiff, and that the plaintiff with 
two other men had beaten him till he fell 
down senseless. Since that time Ishura 
had disappeared, and it was rumoured in 
the village that he was dead. The mukhia 
had further been informed that the missing 
youth’s parent had been warned to make no 
report on peril of a beating. He stated 
that he himself had made a search in the 
village, but oould find no traces of the 
missing man, and he asked that enquiry 
should be made. 

The Plaintiff brought this suit olaiming 
Rs. 1,000 as special damages. 

The trial Court in a long and oareful 
judgment found that the libel alleged was 
true in substance, and that the report wa 9 
made by the defendant in discharge of his 
duty as mukhia and not malioiously. It 
further found that no speoial damages had 
been proved, and that if the defendant were 
to be held liable for damages at all they 
should not exceed Rs. 200. 

The lower appellate court in a vory 
perfunctory judgment has stated that there 
is no evidence on the record that Ishura 
had ever been beaten by the plaintiff and 
that there is no evidence on the reoord that 
there was any rumour that Ishura bad fallen 
down and had been removed, or that he 
was dead. The learned pleader for the 
appellant oontends that both these state¬ 
ments are incorrect, and that the learned 
judge’s findings though they purport to be 
findings of faofc, for that reason are not 
binding on this Court in second appeal. He 
has taken us through part of the reoord and 
has shown that, as a matter of fact, there 
is evidence on the reoord to prove all these 
facts referred to. Two witnesses depose 
to the beating of Ishura by the plaintiff 
and six to the general rumour in regard to 
the other matters. 

The learned Judge has wound up by 
stating, when it is Bhown that the major 
portion of the report was false, malioe 
would be implied.’ 1 Before this can be 
acoepted as oorreot statement of the law 
the words to the knowledge of the person 
1981 A/107 A 108 


making the report ” most be inserted after 
the word false.' It is clear that in arriving 
at che finding as to the falseness of the 
report the learned Judge was misled by his 
failure to realize the existence of evidenoe 
as to the rumours referred to by the mukhia 
in his report. It is to be observed that the 
mukhia made none of the statements in 
this report as of his own knowledge but 
only professed to give information which 
he had derived from general rumour. As 
is observed by the trial Court, it was part 
of his duty as mukhia to report to the 
Police any mysterious disappearance, ’and 
failure to do so would have rendered him 
liable to panishment. 

It has been held in Govind v. Vithal (1) 
that a finding on an issue of a lower 
Appellate Court wbiob is baaed on a mis¬ 
conception of what the evidenoe is, oannot 
be accepted in second appeal as a legal 
finding on it. In the present oase it is dear 
that the lower Appellate Court has com¬ 
pletely misconceived the real nature of the 
evidenoe. We dissent entirely from its 
findings and allow the appeal. The plaint¬ 
iff's suit is aooordingly dismissed with costs 
in all Courts including in this Court fees 
on the higher saale. 

Appeal allowed. 

(1) (1896) 30 Bom. 768. 
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Danirls and Nbavb, jj. 

Mangan Lal— Plaintiff—Appellant. 

v. 

G. I. P. Railway Company —Defendant* 
Respondent. 


3. A. No. 1142 of 1922, deoided on 19lh 
May, 1924, from the deoree of the Addi- 

Sm aSumP J “ dB0 ot Agr “' dst8d 


(a) C»t>. Pro. Code, 8. II—Res judicata . 

JSJ*" ‘ he defendant R«l**7 Company had 
failed to dehter oertain paroela oonaignad by lha 
plaintiff and the plaintiff filed aoita for damasea 
for non-delivery whioh sails bed failed. 

Held that a subsequent suit for delivery of nooda 
was barred. [P. 860, O. 11 


(b) Civ, Pro. Code, O. 3, if. 3—Ttoo reliefs 
same causa of acfion. 


on 


Where it was open to the plaintiff to aak for two 
reliefe on the eame oause ol action and he ohoea 
only to ask for one he osnnot bring a fresh suit for 
the other relief. £P, 860, G. 8.] i , 
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(o) Civ. Pro. Code, S. U—Different jurisdiction 
of courts . 

Where the value of the present suit was beyond 
the jurisdiction of the Court which tried the 
previous suits. 

Beld, that nevertheless the principle of res judi¬ 
cata applied ae the increase in value was only due 
to the joioiug tcpether of the subject matter of the 
previous 6uits. [P. 050, C. 2.] 

N. P. Asthana —for the Appellant. 

L. P. Zushi —for the Respondent. 


Neave, J. :—The plaintiff appellant 
made over two parcels of goods to the 
G.I.P. Railway for despatch to Seoni. By 
mistake the goods were actually addressed 
to Samni, a station on the B.B. and C.l. 
Railway. The plaintiff brought two suits 
in the Court of Small Causes at Agra. The 
reliefs are not very clearly stated in the 
plaint, but they amount to a claim for 
damages for non-delivery calculated on the 
value of the goods despatched. Both suits 
were dismissed, the court holding that the 
plaintiff was himself to blame for having 
written the address in Hindi and not in 
English with the rosult that the Booking 
Clerk made a mistake. It also held that 
the plaintiff ought to have joined the B.B. 
and C. I. Railway as defendants to the 

suits. . 

The plaintiff then filed the suit out of 
which the present appeal arises in the 
court of the Muneif of Agra. In it he 
joined together both the causes of action 
of his previous suits and so brought tho 
valuation well above the 500 rupee limit. 
In this suit there was a prayer for three 
reliefs:—(1) for delivery of the goods made 
over to the Railway Company (2) for com¬ 
pensation for wrongfully withholding the 
goods, and (3) for the price of the goods in 
oase the defendants were unable to deliver 


them. . , 

The principal defence taken in toe 

Munsif's court was that the suit was res 
judicata. The Munsif held that it was not. 
On appeal, however, the Additional Subor¬ 
dinate Judge disagreed with the Munsif 


and dismissed the suit. 

In this Court the only question discus- 
sea has been whether the suit bes been 
rightly dismissed as res judicata. We have 

no doubt that it was. It ha ® bee " 
dad that the Small Cause Court did not 
deoide the point whether the plaintiff was 
entitled to have the goods themselves de¬ 
livered to him or not, but this was merely 
beoause the plaintiff himself did not in¬ 


clude in his plaint a prayer for that relief. 
Order 11, rule 2 of the Civil Procedure 
Code clearly applies to the case. It was 
open to the plaintiff to ask for two reliefs 
on the same cause of action. He chose 
only to ask for one. 

The only reason which can be given for 
holding that this ca9e is not covered by 
section 11 of the Civil Procedure Code is 
that the Court of Small Causes could not 
have heard the suit as now framed, because 
the valuation is beyond the limits of its 
pecuniary jurisdiction. But this inorease 
in valuation has only been brought about 
by joining together the subject matter of 
the two previous suits. This is obviously 
no more than a device for evading the pro¬ 
visions of section 11 of tho Code of Civil 
Procedure and cannot possibly be counten¬ 
anced. The appeal fails and is dismissed 
with costs including in this Court fees on 
the higher scale. 

Appeal dismissed. 

1924 Allahabad 860. 

Daniels and Neave, jj. 

Mt. Putli Kunwar— Defendant- Appel¬ 
lant 

v. 

Pt. Janki Das and others —Plaintiffs- 
Respondents. 

S. A. No. 1176 of 1922, deoided on 20th 
May, 1924 against the deoreeof tbe Distriot 
Judge of Moradabad, dated 19th May, 
1922. 

Wakl—Constructions on wakl proterty—Suit by 
some members of public for demolition. 

Where the defts. had raieed some oonstruotions 
which interfered with the exercise of certain rights 
to which the publio wore entitled. 

Held, that a suit, by persons who were members 
of the publio affeoted aod some of wbrm were also 
trustees of tbe wakf to whioh the rights mentioned 
referred, for the demolition of the constructions 
should be deoreed. 

S. N. Sen —for the Appellant. 

K. N. Katju —for the Respondents. 

Judgment:—This appeal relates to a 
well and a temple in the Gujrati Muhalla 
of Moradabad City. It is now found as a 
faot that both the well and the temple are 
wakf property. Tbe defendant, who 
claimed both the well and temple as their 
own, have roofed over the well and enolosed 
it by walls on three sides and by the 
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southern nail have also blocked the only 
aoces8 to the temple, which was through a 
covered passage called a chhatla to the 
south of where this wall has now been 
built. The plaintiffs sue for and have been 
granted a decree for the demolition of these 
constructions and an injunction preventing 
the defendants from making any encroach¬ 
ment or construction on the well or in the 
chhatta so as to prevent the plaintiffs or 
the Muballa people from usiog the well or 
having access to the temple. The plaintiffs 
are residents of the Muhalla and two of 
them are trustees of the temple. Their 
oase is that the well and platform have 
been from of old used by the Muhalla 
people who have also customary right of 
worship at the temple. In para 5 of the 
plaint it is 9tated that the Muballa people 
have all along been drawing water from 
the well, have been using the platform for 
worship as well as for bathing and wash¬ 
ing, have been utilising it on occasions of 
rejoicing and mourning and have been 
using the temple all along for worship. 
These rights have been interfered with by 
the defendant’s constructions of which they 
complain. 

The oase was strenuosly fought in both 
the lower Courts on the question whether 
the temple and the well were private pro¬ 
perty and whether the plaintiffs had any 
right of suit. These points having been 
found against her, the defendant has now 
shifted her ground and in appeal to this 
Court her learned Counsel contends on her 
behalf that the reliefs granted by the Court 
below were not neoessarv in order to safe¬ 
guard the rights of the plaintiffs. Her oase 
as now put is that the plaintiffs still have 
•access to the well from the west and thab 
the roofing ovor of the well in no way 
interferes with its use or drawing water. 
As regards the wall to the south it cannot 
be denied that this at least does restrict 
the access of the public to the temple and 
thaUhe use of the well is further interfered 
with by the aperture which the defendant 
had made in the roof. On behalf of the 
respondents it i8 replied that the construe- 
mods made by the defendant and the 
roofing over of the well do seriously oircum- 
scribe the plaintiffs’ right to use the well 
and the chabutra not only for driuking 
water but also for purposes of worship and 
other occasions of festival and moruning. 
We think that this contention is weU 
•founded, and it is supported by the deoision 
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in Shankar Lai v. Motar Mai (l) on which 
the Court below has relied. That was a 
very similar case to the present and ib was 
held that the plaintiffs were entitled for 
the preservation of their rights to the 
removal of the constructions which had 
been made on the well and the chabutra 
in dispute. In our opinion the decree of 
the Court below is correct and we dismiss 
this appeal with costs including in this 
Court-fees on the higher saale. 

Appeal dismissed. 


(1) (1889) A.W.N. 133. 
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Daniels and Neave. jj. 

Abdul Rahim —Appellant 

v. 

Abdul Rahim —Respondent. 

S. A. No. 1181 of 1922, decided on 5th 
June. 1924, from a decree of the Officiating 
Distriot Judge of Budaun, dated 18th 
May, 1912. 

(o) Ciu. Pro. Code, 3. 80-JFanf of good faith. 

Notice should ba given il act was doDo in offioial 
capaoity whether or not in good faith. (19 A.L.J. 
789. Poll.) [P. 852, 0. 9.] 

(b) Precedent — Dislingnishing. 

If a case n distinguished it is unnecessary to 
express any opinion as to its correctness. It is not 
serious that cases are sometimes distinguished on 
very slender grounds to avoid the responsibility 
of appearing to overrule them. [P. 850, 0. 1.] 

L.M. Banerji, Iqbal Ahmad and P.N. 
Sapru —for the Appellant. 

B.R. O'Conor, S.N. Sen and E.C.Desan- 
Qe $—for the Respondent. 

Judgment:—This second appeal arises 
out of a suit against a Sub-Inspector of 
Police for damages for libel. The cause of • 
action is thus stated in para 2 of the plaint, 
The defendant taking undue advantage 
of his post as a Tbanedar, through avarioe, 
malice and enmity without any reasonable 
and sufficient ground and in order to cause 
loss to the plaintiff made some wrong entries 
on different oocasions. Without the know* 
ledge and information of the plaintiff, and 
eventually after secretly obtaining the per¬ 
mission of the higher authorities dishonestly 
misrepresenting facts, entered the name of 
the plaintiff in the register of badmeuhet ." 

The real name of the register thus des¬ 
cribed is a History Sheet." These His- 
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tory Sheets are confidential documents of 
the police department of which not even 
the persons regarding whom they are 
prepared are supposed to be aware. 

The learned Judge of the Court below 
seems to have been in some doubt whether 
the suit was one for libel, or partly for 
libel and partly for some unnamed 
kind of tort, but, in this Court at 
any rate the latter contention has not 
been put forward. The learned Subor¬ 
dinate Judge who tried the case came to 
the conclusion that the defendant was 
not responsible for the plaintiff's name 
being entered in the History Sheet, 
thab the plaintiff had therefore no 
cause of action and that in any case the 
suit was barred by limitation under article 
24 of the Limitation Act. He was also of 
opinion that whatever part the defendant 
had taken in reference to tbe plaintiff bad 
been taken in good faith. He omitted and 
this is the only flaw in his otherwise excel!* 
ent judgment to consider an issue which 
lay at the threshhold of the proceedings and 
whioh had been raised before him, namely, 
whether the suit must fail on the ground 
of want of proper notice as required by 
seotion 80 of tbe Code of Civil Procedure. 
The case came in appeal before an Officiat¬ 
ing District Judge who reversed the Subor¬ 
dinate Judge’s findings on all points. Tbe 
judgment of the learned Officiating Dis¬ 
trict Judge is not a satisfactory one, and if 
this were a first appeal some of his findings 
might be difficult to aocept even on the 
faae of the judgment itself. As however 
this is a second appeal his findings of faot 
must be aooepted unless it can be said that 
there was no evidence to support them or 
that they are based on some error of law. 
His principal findings are thab it was the 
defendant who caused tbe history sheet to 
• beopend, and that in doing so the defend¬ 
ant aoted out of malice and from improper 
motives. The seoond finding is not open to 
attaok in second appeal. The first fincing 
can be and has been, attacked on tbe ground 
that it is based largely on a misreading of 
the pleadings. The learned Judge was 
under the impression that the defendant 
admitted in his written statement that the 
history sheet was opened at his instanoe. 
The defendant had in fact denied that 
he was in any way responsible for the 
entry. On the question of notice the learned 
Judge held that no notice was-necessary 
beoausa the defendant acted from improper 


motives, and on the question of limitation 
he held that article 120 of the Limitation 
Act was applicable and that in any oase so 
long as the history sheet was in existence 
there was a continuing wrong whioh entit¬ 
led tbe plaintiff to tbe benefit of seotion 23 
of that Aot. The history sheet was not 
closed till 1919 which wa3 within one year 
of the filing of the suit. 

Tbe first question whiob we have to 
deoide is whether tbe defendant was entit¬ 
led to notice of the suit under seotion 80 of 
the Code of Civil Procedure. The plaintiff 
did in faot send a notice to the defendant, 
but it is admitted that he filed his suit 
without waiting for the expiration of the 
two months prescribed by the seotion. If, 
therefore, notice was neoessary the suit 
must fail and should have been dismissed. 
The contention urged on behalf of the 
respondent in this Court is that whioh was 
adopted by the Court below, namely thab 
section 80 has no application unless the aob 
complained of was done in good faitb. On 
the language of this section the question 
seems to us to admit of no doubt. The 
seotion does not require that the act should 
have been done in good faith, it merely 
requires that it should purport to be done 
by tbe officer in his official oapaoity. If 
the aot was one such as is ordinarily done 
by the offioer in the course of his offioial 
duties and be considered himself to be 
aoting as a public officer and desired other 
persons to consider that he was so acting, 
the aot dearly purports to be done in his 
offioial capacity within the ordinary mean¬ 
ing of the term purport. The motives 
with which tbe act was done do not enter 
into the question at all. Here the aob 
complained of, namely oausing of the 
plaintiff’s name to be entered in the 
history sheet was an aot whioh came within 
the scope of tbe ordinary function of a 
polioe offioer, indeed it was odo whioh could 
only be done by an officer of police acting 
in that capacity and there is no doubt that 
in reporting to bis superiors with a view 
to tbe history sheet being opened he under¬ 
stood himself to be aoting and would be 
understood by bis superiors to be acting in 
tbe capacity of Sub-Inspeotor. We agree 
with the observation of the learned Chief 
Justioe of the Caloutta High Court in 
Dakshina Ranjan Omar Chand (1) that if 


( 1 ) (1914) Cal. 145 = 60 Oal. 992 = 38 O.L.J. 104-- 
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tha Courts would be satisfied to give effeot 
to the natural meaning of the language 
used in the sections of the Code a great 
deal of time would be saved. % 

The view of the sections stated above was 
taken by the Calcutta High Court in the 
case just oited and wa3 taken by a Full 
Bench of the Madras High Court in Koti 
Reddi v. Subbiah (2). It is suggested that 
the course of decisions in this Court is in 
favour of the opposite view, and reliance 
is specially plaaed on a decision of 
Mr. Justice Banerjee in Muhammad Saddiq 
Ahmad v. PannaLal( 3). That oase certain¬ 
ly lends some support to the view put 
forward by the respondent. The oase was 
one against a Sub-Inspector, and the acts 
alleged against him wore that he wrongfully 
searohed the plaintiff’s bouse, kept him for 
some hours in oonfinemont at the tbana 
and publicly used abusive language to him. 
The first two of these aots were aots whioh 
oame within the ordinary soope of a Sub- 
Inspector's duties, the third was one which 
was entirely outside them. That ease was 
distinguished in two later oases to both of 
whioh the same learned Judge was a party 
Bakhtawar Mai v. Abdul Latif (4) and 
Jugal Kishor v. Jugal Kishor (5). It 
was argued before us that beoause 
Muhammad Saddiq Ahmad's oase (2) was 
distinguished in the two later oases, 
it must be considered to have been 
accepted as good law. This argument 
oannot be maintained either as a general 
proposition or with reference to these 
particular dooisions. If a oase is disting¬ 
uished it is unnecessary to express any 
opiuion as to its correctness, and it is 
notorious that oases are sometimes 
distinguished on very slender grounds to 
avoid the responsibility of appearing to 
overrule them. In the very oase with 
which we are dealing we find that in the 
-oase in 29 All. 567, Banerji. J. referred with 
approval to a Oaloutta case Jogendra Nath 
Roy Bahadur v. J. Q. p ri08 (6) which is 
inconsistent with his own earlier deoision. 
In the Oaloutta oase tbe defendant was 
alleged to have acted maliciously and tbe 


(a) (1918)41 Mad, 799-7 L.W, 586-84 M.L J. 

M- L. T. 857-46 I. C. 86- 
(1918) M.W.N. 414. 

43) (1904) 36 All. 330-(1904) A.W.N. 301. 

(4) (1907) 39 All. 567-(1907) A.w!n. 170. 

(5) (1911) 88 AU. 640-10 Ind. 0u. 1-8 A.L.J. 

C09. 

(0) (1697) 34 Oil, 684. 


main defence was that this dispensed 
with the necessity of notice. The learned 
Judges say. 

*' We are not aware of aay inataooe, certainly no 
aaoh case has been oiled lo ne in whioh it has bean 
held that the eeoiion does not apply to the 
oase of a publio officer charged with a tortious aot 
done by him in his offioial oapaoity. The eeotion 
does not seam to us to warrant the drawing of any 
distinction between aots of thi3kind done inadver¬ 
tently or otherwise.” 

The most important of the latter oases 
for our purpose is however that of Bachcha 
Singh v. Jafar Beg (7). It was suggested 
that the deoision in it is consistent with 
the role laid down in Muhamad Saddiq 
Ahmad's case (2) but we have examined 
tbe paper book and we find that this was 
not the oase. The suit was brought 
jointly against a Sub-Inspector and a 
private person, the allegation being that the 
Sub-Inspector at the instigation of the 
defendant and knowing full well that 
Baohoba Singh was innooeatof the offence 
oharged against him, had implicated him 
in a orirainal trial in place of Baohoha Ahir 
the real aooused. Tho oase was aotually 
deoread by tho Distriot Judge against the 
other defendant on the ground that he had 
acted malioiously and without reasonable 
and probable cause. It was dismissed 
against the Sub-Inspector solely on tha 
question of want of notioe, without 
determining whether tbe Sub-Inspeotor 
was aotuated by malice or not. This 
deoision was upheld by the High Court. 
Tbe effeot of tbe decision was therefore 
that tbe Sub-Inspeotor purported to aot in 
his oapaoity of a publio offioer whether he 
was aotuated by improper motives or not. 
It is unnecessary for us to consider the 
English oases whioh have been oited on this 
question beoause those decisions all 
proceed upon enactments tbe language of 
whioh is different from that of the seotion 
whioh we have to construe. It is further 
UDDeoc88ary to deal with other issues, 
though we think that the oase would have 
failed on the ground of limitation if not on 
other grounds also. We are in eomplete 
agreement with tbe view laid down by the 
Full Benoh of the Madras High Oourb 
41 Mad. p. 792 and we accordingly allow the 
appeal atd dismiss the plaintiff's suit with 
oost8 in all oourts including in this court 
fees on the higher soale. 

Appeal allowed; 


(1) (1916) 13 A.L.J, 788-301.0. 173. 
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Daniels and Neave, jj. 

Multan Singh and others— Defts.-Applts. 

v. 

Pudhan Man Singh and others —Plain- 
tiffs-Respoodents. 

S. A. No. 1193 of 1922, decided on 19th 
May, 1924, against the deoree of the District 
Judge, Saharanpur, dated 29th April 1922. 

fa) Jurisdiction—Civil ani Revenue Court- 
Partition. 

Civil Court can be allowed to partition the build¬ 
ings before the Revenue Courts have first parti¬ 
tioned the sites on whioh they stand tboogh the 
Revenue Courts alone can partition the sites. 

(b) U. P. Land Revenue Act — Partition. 

Revenue Courts cannot partition buildings but 
Civil Courts can, in proceedings under Land 
Revenue Aot. [P. 815, C. l.J 

(o) Partition—House and site. 

Partition of buildings is possible while the sites 
on whioh they stand remain joint. [P. 854, C. I.] 

Nihal Ohand —for the Appellants. 

P. L. Banerji and G. Mithal— for the 
Respondents. 

JudgmentThis was a suit for parti¬ 
tion of certain buildings. The buildings 
are in a village and the sites on which they 
stand are appurtenant to a Zamindari share 
and could only be partitioned by the 
Revenue Court. The sole pie apressed in 
appeal is that the Civil Court should not 
be allowed to partition the buildings until 
the Revenue Court have first perttioned 
the sites on which they stand. We agree 
with the court below that there is no force 
in this contention. There are a large 
number of cases such as Ashiq Hussain v. 
Muhammad Jan (1), in which it has been 
held that the Revenue Courts are incom¬ 
petent to partition buildings in proceedings 
under the Land Revenue Aot. It follows 
that the Civil Courts are competent to do 
so, and this is not denied. No authority 
has been quoted for the proposition that 
it is impossible for the buildings to be 
partitioned while the site on whioh they 
stand remains joint aod we see no ground 
of principle on whioh this should be im¬ 
possible. We think, therefore, that the 
contention of the applicants was rightly 
repelled by the court below and we dismiss 
the appeal with costs including in this 

Court fees on the higher soale. 

Appeal dismissed. 


*1924 Allahabad 864 (2). 
Daniels and Neave, jj. 

Ram Oharan — Plaintiff-Appellant. 

v. 

Bulaqi —Defendant-Respondent. 

S. A. No. 1278 of 1922, decided on 29th 
May 1924 from a decree of the Additional 
District Judge of Cawnpore, dated 20th 
January 1922. 

Accounts—Suit for. 

In a suit toe accounts a decree caD, if necessary, 
be given in favour of the defendant on payment of 
the necessary Court fees. (7 A.L J. 543, Foil.) 
[P. 854, C. 2 ] 

U. S. Bajpai—lor the Appellant. 

R. N. Ratju —for the Respondent. 

Daniels, J The point lor decision in 
this appeal whether a decree can be passed 
in favour of the defendant oc a suit for 
the taking of partnership accounts under 
Order 20, rule 15 of the Code of Civil Proce¬ 
dure, if it turns out on taking the account 
that there is a balance due to the defendant 
instead of to the plaintiff. Both the courts 
below have fonnd that instead of there being 
any sum due to the plaintiff on taking acco¬ 
unts there is really a very considerable 9nm 
due to the defendants. On this finding the 
trial court dismissed the suit with costs. The 
plaintiff appealed and the defendant 
field cross-objection. The learned Addi¬ 
tional Judge dismissed the plaintiff's appeal 
and gave effect to tho cross-objection of 
the defendant by passing a deoree in favour 
of the defendant for a sum of Rs. 1,230-3 0, 
The appellants contends that the only case 
in which a decree can be passed in favour 
of the defendant is when a set-off is claimed 
by Order 20, rale 19. The view of the 
oourt below is supported by the form of 
decree prescribed in the Code of Civil Pro¬ 
cedure for a suit of this nature. The form 
is given as No. 22 in Appendix to the Code. 
It provides for either a decree in favour of 
the plaintiff against the defendant or in 
favour of the defendant against the plain¬ 
tiff. There is a direct authority on the 
question that in a suit for an acoonnt a • 
deoree oan.if neoessary.be given in favour 
of the defendant on payment of the neces¬ 
sary Court-fees in the case of Parmanand 
v. Jagat Narain (1). This was a snib 
between principal and agent but the 


i All. 625-6 I.C. 163-7 A,L.J, 548 
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3 &me principle ia applioable to a suit be¬ 
tween partnerawhose partnerahipbas been 
dissolved. In the oase whioh was cited on 
the other side Aftsrs Lai v. Banarsi Lai (2) 
the decision depended on the wording of 
section 215 of the Code of 1882 which did 
not apply to a suit for the taking of part¬ 
nership accounts. On principle the appel¬ 
lant's contention would lead to very 
undesirable results. II the account is gone 
into by the Court it is for the purpose 
of finally settling up matters whioh were 
left outstanding between the parties. It 
would be mo3t undesirable that if on an 
account being taken it turned out that there 
was a balance due to the defendant it 
should be necessary forbim to file another 
suit in which the whole matter would have 
to bo gone into again. We therefore reject 
the appellant's contention on this point. 

The only other question is one of a 
olerioal error which appears to have taken 
place in the statoment of account at the 
oonolusion of the learned Additional Judge’s 
judgment. In the body of his judgment he 
accepted the report of the Commissioner ap¬ 
pointed to enquire into the accounts so far 
as that reported was accepted by the trial 
Court. The trial Court fouod that the total 
loss was Rs. 1,039 and not Rs. 1,831 as 
originally found by the Commissioner. 
Half this loss was debitable to the plaintiff. 
After allowing for this mistake the amount 
due to the defendant is omitting the odd 
annas Rs. 834 instead of Rs. 1,230. We 
modify the decree of the Court below to 
this extent. In other respeots the appeal 
is dismissed. The parties will pay and 
reoeive oosts in proportion to sucaess and 
failure. Oosts in this Court will inolude 
fees on the higher scale. 

Appeal dismissed. 

(9) (1906) 8 A.L.J. 988-1006 A.W.N. 111. 
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Daniels and Nbavr, jj. 

Uma Sankar —Defendant-Appellant. 

V. 

Gobind Narain and another— Plaintiffs- 
Respondents. 

S. A. No. 1288 of 1922, decided on 
6th June, 1924, from the decree of the 
District Judge of Cawnpore, dated 26th 
July, 1922 r ' 
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(a) Dsai- Execution. 

Stmbl9, Mere name of firm in tbe heading of 
letier is good signature. U All. 693 ; 6 Cal. 310, 
Foil.) [P. 855. C. 3-] 

(bl Limitation Act, S, 19 — Expt. 2/—Mere 
writing Utters on behalf of principal is no proof of 
due authority to acknowledge liability—Contract 
Act , 8. 186. 

Tbe mere faot that the defendant used to write 
lottera on behalf of bi9 principal is not sufficient 
in law to enable the Court to infer that he was an 
authorised agent lor the purpose of making an 
acknowledgment of liability. [P. 855, C. *2 ) 

Iqbal Ahmad —for the Appellant. 

K. N. Katju —for the Respondents. 

Daniels, J..—The only question in this 
appeal is whether a certain letter, Exhibit 2, 
is a good acknowledgment of liability so as 
to exteud limitation against the defendant- 
appellant within the meaning of seotion 
19 of the Limitation Act. The letter 
purports to be from the defendant firm 
Ram Charan Jagdisb Prasad to tbe plain¬ 
tiff’s firm Sheo Baksh Sri Narain. As 
far as ihe oontents of the letter are con¬ 
cerned it contains an acknowledgment of 
liability sufficient to come within the 
seotion. It was written by Piyare Lai the 
Mnnim of the defendant. It bears no 
signature other than the name of the firm 
in the heading of tbe letter. Such a 
signature has however been held to be 
good in Mathura Das v. Babu Lai (1) 
and Mohesh Lai v. Busunt Kumaree (2). 
The question remains however whether 
there is proof bhat Piyare Lai was autho¬ 
rised to make an acknowledgment on 
behalf of bis principal within the meaning 
of Explanation 2 of the seotion. The 
Court below holds that he was, on the 
ground of an admission made by the defend¬ 
ant that Piyare Lai used to write letters on 
behalf of his principal. No evidenoe was 
offered by the plaintiffs on this point. No 
question was pub as to whether this parti¬ 
cular letter was written by bhe authority 
of the principal or as to whether Piyare 
Lai was authorised to aokuowledge debts 
on behalf of his priuoipal. It was dis¬ 
tinctly denied that he was authorised to 
exeoute a huudi. We think that the mere 
faot that the defendant used to write 
letters on behalf of his principal is nob 
sufficient in law to enable the Court to 
infer that he was an authorised agent for 
the purpose of making an acknowledgment 

— . -... ... " 1 t. - ■ .. 

(1) (1878 1878) 1 All. 683. 

(«) (1881) 6 dal. MO-7 G.L.R. 191. 
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of liability. On this ground we allow the 
appeal and as the suit apart from the ack¬ 
nowledgment was admittedly beyond time 
we dismiss the suit with costs in all 
Courts. 

Appeal alloroed. 
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Daniels, j. 

Mukhtar Ahmad and others —(Dafts.)- 
Appellants. 

v. 

Kabir Ahmad and others —(Plff.)-Res- 
pondents. 

S. A. No. 1295 of 1922, deoided on 11th 
February, 1924, against the deoree of the 
Judge, Small Cause Court exercising 
the powers of a Subordinate Judge of 
Allahabad dated 17th July, 1922. 

(a) Execution sale—Sale eertificate having two 
irreconcilable descriptions—Court can determine 
which description governs the case , by looking at 
decree in su\t . 

Where there are in the sale certificate two 
descriptions of the property which cannot be 
reooooiled it is open to the Court to lock at the 
deoree in the suit and to determine which of these 
descriptions really govoros the sale. (19 C.L.J. 
183 Foil.) [P. 857, C. 1] 

(b) Civ, Pro . Code , 8. 47 -Dispute between 
judgment debtor's representatives and auction 
purchasers—Remedy is not under 8. 47 Civ . Pro . 
Code. 

Where the representative? of the judgment- 
debtors sued the auction purchasers on the ground 
that owing to mistake io sale certificate, land in 
excess of that decreed bad paesed to the auction 
purohasers. 

Held that the latter's plea that the plaintiff *9 
remedy was by application uoder 6. 47 Civ. Pro. 
Codo and not by euit|was untenable. (31 All. 82 and 
1993 All. 470 Poll ) [P. 857, G. 2 ] 

Zafar Mehdi —for the Appellants. 

Bhagwati Shankar, Sami-ud-din, Mahe- 
shtuariDayal and Brij Behari Lai —for the 
Respondents. 

Daniels. J. The faots of this case are 
somewhat complicated and are stated in 
full in the judgment of the Court below. 
So far as they are necessary for the pur¬ 
poses of this appeal they are these. 

One Mt. Zaiham Bibi owned a share 
amounting to 1 anna 6 pies 6 Kraats 8 Jan 
in the village of Bharwari in the Allahabad 
district. She died in 1896 leaving two 
daughters Salim-un-nissa and Bahim-un- 
□issa as her sole heirs. Her brother-in- 
law Zia-ul-haq took possession of the entire 
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property. Mt. Rahim-un-nissa filed a suit 
and obtained possession of her share of the 
inheritance namely 9 pies 3 KraDts 4 Jan. 
Mt. Salim-un-nissa did not file a suit but 
on Ziaul-haq's death in 1902 she claimed 
her share in the mutation proceedings. A 
compromise was entered into by which she 
was awarded a 7 pies share and the remain¬ 
ing 2 pies 3 Kraats 4 Jan remained in 
possession of the heirs of Zia-ul-baq. 
While Zia-ul-baq was in possession of the 
entire property he had mortgaged 9 pies of 
it to one Mukarram HussaiD. Mukarram 
field a suit on bis mortgage aod obtained a 
decree for sale in respeot of this 9 pies In 
the meantime there had been a partition 
of the property and the 9 pies 3 KraDts 
4 Jan to which eaob of Zailam Bibi's daugh¬ 
ters was originally entitled became after the 
partition a share of 2 anoas 9 pies 1 Krant 

2 Jan 11 Tond. In the auction sale which 
took place in execution of Mukarram 
Hussain’s deoree the property was purcha¬ 
sed by the present appellants Mukhtar 
Ahmad and others. In the sale certificate 
the 9 pies share was correobly stated but it 
was incorrectly described as corresponding 
to 2 annas 9 pies 1 Krant 2 Jan 11 Tond 
whioh was really the equivalent of the 
entire 9 pies 3 Krants 4 Jan share as had 
existed formerly. The revenue of the share 
was 'however correctly given aud was 
revenue corresponding to the original 9 pies 
share whioh the court was entitled to bring 
to sale under the decree. Both the oourts 
below have held that the words "2 anoas 
9 pies 1 Krant 2 Jan 11 Tond ” in the sale 
certificate are merely a misdesoription due 
to a clerical mistake and that what really 
passed was the original share of 9 pies in res¬ 
pect of which the deoree was granted. Two 
suits were brought, one by the heirs of Mt. 
Salim-un-nissa and the other by the heirs 
of Zia-nl haq, against the representatives 
of the auotion purohasers to recover the 
difference of 3 KraDts 4 Jan. In connection 
with these two suits three appeals were 
filed to the Court below, two by the heirs 
of Zia-ul-baq and one by the defendants. 
The Court below has held that the 

3 Krants 4 Jan share belongs to the plaint¬ 
iffs in the two suits in proportion to their 
shares in the entire property. As between 
the two sets of plaintiffs there is no longer 
any controversy. The defendants have 
filed three connected appeals to this Court 
against the deorees passed by the Court 
below on the three appeals preferred to it. 
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Both suits were filed within 12 years of 
the date of the auotion-sale so that no 
question of limitation arises. 

Seven grounds are taken in the memo¬ 
randum of appeal but the points whioh 
have been actually argued are three only. 
They are:— 

1. That as the plaintiffs in the two 
suits were parties to the sale proceedings 
they are bound by the description of the 
property gives in the sale certificate. 

2. That in any case their remedy was 
by application UDder seotion 47, C. P. 0. 
and not by suit. If the remedy was by 
application under that seotion it would 
now be time-barred. 

3. That the heirs of Mt. Salim-un- 
nissa are estopped by reason of a kabuliat 
exeouted by them in favour of the auction- 
mrchasers in respect of ex-proprietary plots. 

On the first question it appears to me 
clear law that where there are in the sale 
certificate two descriptions of the property 
whioh oannot be reconciled, it is open to 
the Court to look at the deoree in the 
suit and to determine whioh of those 
descriptions really governs the sale. This 
has been expressly held in a Calcutta case 
Barhamdeo Singh v. Ram Narain Singh (1). 
The same principle is laid down in seotion 
97 of the Evidence Act whioh says that 
where the language used applies partly to 
one set of existing foots and partly to 
another evidence may be given to show 
to whioh of the two it was meant to 
apply. In this oase the finding of the 
Courts below is supported by the presump¬ 
tion that what the Court intended to 9oll 
was that whioh it was authorised by law 
to sell and there is no legal ground for dis¬ 
turbing that finding, whioh is olearly in 
aooordanoe with the justioe of the oase. 

The seoond point is oouoluded against 
the appellant by the Full Bench ruling 
, in Bhagwati v. Banwari Lai (2), whioh 
has been followed in the reaent oase 
of Munna Lai v. The Collector of Shah- 
gahanpur (3). 

The dispute here, as the learned Judge 
of the Court below points out, is not 
between the parties to the suit but between 
the judgment-debtors and their representa¬ 
tives and the auction-purchasers. 


(1914119 O.L.J. 183-98 I.Q. 380. 

(9) (1909) 81 All. 83-6 M.L.T. 185-11.0. 416- 
6 A.L.J. 71. 

49) 1938 AU. 470- 45 All. 96. 


As regards the third point I have 
examined the kabuliat in question. It says 
nothing whatever as to the extent of the 
share. It merely acknowledges the title of 
the auction-purchasers to speoifio sir plots 
in reBpeot of which an ex-proprietary 
tenancy had arisen. 

All the grounds of appeal whioh have 
been urged therefore fail and I dismiss the 
appeal with costs. 

Appeal dismissed. 

1924 Allahabad 857. 

Daniels and Neavh, jj. 

Sheo Ratan Singh (minor through 
Musammat Sumitra) —Plaintiff-Appellant. 

v. 

Karan Singh and others— Defendants- 
Respondents. 

S. A. No. 1374 of 1922, deoided on 29th 
May, 1924, from the deoree of the District 
Judge of Budaun, dated the 8th August, 
1922. 

(a) Contribution—Right to—Joint tort-feasors— 
Tort—Contribution. 

In oases ot joint tort-feasors what Court has to 
see is whether there is anything in the oiroums- 
tanoes of eaoh cage whioh would deprive the plain¬ 
tiff of his right according to general equity. 
[P. 868. C. 3.] 

(b) Contribution — Decree for mrsne profits 
against joint defendants would give rise to right of 
oontribulion as among them untrjj the conduct of 
the claimant fcr contribution stands too much in 
the way. 

It is obviously equitable iu the oase of a deoree 
lot mesne profits against parties who were in joint 
possession that a person who had to satisfy the 
entire deoree should be able to reoover his share 
from bis oo-defeodauta unless there has been 
something in his oonduot to deprive him o( this 
right. [P. 858, 0. 3.] 

(o) English Law -English principles ot equity 
are applicable qenerallv but are subject to exceptions. 

The rale ot justioe, eqaity and good ooosoienoe 
ie in general identioal with the rule of English 
law, bnt there ate exoeptiona. 

(d) Tort—Joint feasors—Sait for contribution 
between tort-feasors is not aluays bad. 

The rale in Slerryweathtr v. Nixon that no suit 
lies for contribution between tort-leaBora it not 
founded on any prinoiple of justioe, eqaity ot oven 
pablio polioy whioh would justify its extension to 
the jurisprudence ot other countries. [P. 868, 
0 . 9 .] 

Sf. C. Thompson —for the Appellant. 

B. E. O'Conor —for the Respondents. 

Daniels, J.: —This was a suit for con¬ 
tribution in respeot of a deoree for mesne 
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profits and costs passed jointly against 
the parties in the year 1912. A pedigree 
is given in the judgment of the Court 
below. The parties are a sqn and grand¬ 
sons of Daryao Singh, one of three brothers. 
The property in respect of which the 
decree for mesne profits was passed was 
that of a predeceased brother Puran Singh 
whose widow Mat. Sartaj Kuar held 
possession of it till 1912 when she died. 
The present parties claimed one-third 
share in the property on her death as 
collaterals, and obtained possession and 
got an order for mutation from the Re- 
venue Court. The representatives of the 
other two branches filed a suit for 
possession aud mesne profits and were 
successful. The plaintiff paid the entire 
decretal amount in 1918. Henoe the 
present suit. 

The property was originally held by 
Mat. Sartaj Kuar under a partition deed of 
7th January, 1902. Under this deed the 
representatives of Daryao Singh’s branch 
were given an equal share in the family 
property with the branches of Daryao 
Singh’s brothers Girwar Singh and Narain 
Singh. Subsequently on the death of a 
collateral named MoM Singh litigation 
arose and Girwar Singh and Narain 
Singh denied the right of Daryao Singh’s 
branch to any share on the ground that 
Daryao Singh was dead when the in¬ 
heritance opened. The case went in appeal 
to the High Court where a compromise 
was arrived at. By this compromise 
certain property was granted to Daryao 
Singh’s sons but the deed of 7th January, 
1902 was declared to be cancelled, Mst. 
Sartaj Kuar was no party to this litiga¬ 
tion and the compromise therefore did 
not affect her share. 

It has been generally recognised that the 
dootrine of Merryweather v. Nixon (1), 
that no suit for contribution lies between 
tort-feasors does not apply in its full extent 
to India. A doubt bas been expressed in 
some case whether it applies at all, but 
the point has never been decided nor is 
it neoessary to deoide it in this oase. 
Nihal Singh v. The Collector of Buland- 
shahr (2), and Bhagwan Das v. Rajpal 
Singh (3), are oases in point. There is 
a long oourse of authority both of this 


(I) (1799) 8 T.R. 186 — 16 R.R- 810. 

(3) (1916) 88 All 387 = 33 1.0 166-14 A.L.J. 
376. 

(3) (1931) 34 O.O. 148 = 63 1.0. 376. 


Court and of other oourts for the propo¬ 
sition that if it does apply it applies only 
where it must be presumed that the party 
in default knew that he was committing 
an unlawful act or the act is one of an 
obviously illegal character. This was laid 
down by the Madras High Court in Shakul 
Kameed Sahib v. Syed Ebrahim Sahib (4), 
by the Calcutta High Court in Tlari Saran 
Maitra v. Jotindra Mohan (5), and by 
this Court in Kishna Ram v. Rakmini 
Sewak Singh (6). Even where the decree 
was one for damages for a directly tortious 
act, namely, tb6 wrongful cutting of trees, 
a suit for contribution was allowed under 
this rule in Suput Singh v. Imrit Tcwari (7), 
wo have therefore only to see whether 
there is anything in the oircumstanc6s to 
deprive the plaintiff of his right to contribu¬ 
tion. If the oase bas to be deoided on 
grounds of justice, equity and good 
conscience it is obviously equitable, in the 
oase of a deoree for mesne profits against 
parties who were in joint possession, that 
a person who had to satisfy the entiro 
decree should be able to recover his share 
from his co-defendants, unless tbore ha3 
been something in his conduot to deprive 
him of this right. The rule of justice, 
equity and good conscience is in general 
no doubt considered to be identical with 
the rule of English law, but there are 
exceptions and there is the high authority 
of Lord Herscbell in Palmer v. Wick (8), 
for the view that the rule in Mcrryiveather 
v. Nixon that no suit lies for contribution 
between tort-feasor3 13 not founded on 
any principle of justice, equity, or even 
publio polioy which would justify its 
extension to the jurisprudence of other 
countries. Lord Watson, concurring, said 
that the merits of the rule were not suoh 
as to commend it to universal acceptation, 
and Lord Halsbury and Lord Shand con¬ 
curred in these opinions. 

The two faots relied on by the lower 
Court as destroying the plaintiff’s oause of 
action are that after the partition-deed of 
1902 a judgment had been passed holding 
that the parties to this suit were not 
entitled to a third share in the property, 
and seoondly that the High Court compro¬ 
mise deolared the partition-deed of 1902 bo 


(4) (1906) 36 Mad. 379- 

(5) (1901) 6 O.W.N. 893. 

(6) (1886) 9 All. 331-1887 A.W.N. 31. 

(7) (1880) 6 Cal. 730-6 G.L.R. 63. 

(8) 1894 A.O. 818 = 6 R. 346=71 L.T. 163. 
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ba cancelled. It is, however, important to 
notice that Msb. Sartaj Kuar's share under 
the partition-deed was not affected by the 
compromise, and the parties might there¬ 
fore very well be nnder the impression that 
the compromise held good in respeot of it 
and that they were entitled to claim their 
3hare in it. It is even stated in the judg¬ 
ment of the lower appellate Court, on what 
evidenoe we do not know, that the muta¬ 
tion which the present parties obtained in 
respect of Mst. Sartaj Kuar's share was 
apparently given on tho strength of the 
partition-deed of 7th January, 1902, that is, 
on a ground of right and not on the ground 
of mere possession. If that is so the case 
in favour of the plaintiff is still further 
strengthened. The mere fact that a decree 
for mesne profits implies that the posses¬ 
sion of the parties was unlawful is not 
sufficient in itself to do away with the 
right to contribution. In our opinion the 
suit should have been decreed and we 
accordingly allow the appeal, set aside the 
decrees of both the Courts below and decree 
the suit for the amount claimed in the 
plaint against the first two defendants only. 
The appellant will get his costs in all 
Courts against the first two defendants. 
The other defendants are the representa¬ 
tives of Girwar Singh and Narain Singh 
and are in no way liable to the plaintiff’s 
claim. So for as the decrees of the Courts 
below award oosts in favour of the defend¬ 
ants Nos. 3 and 4 the decrees will stand 
good. 

Appeal allowed. 


1924 Allahabad 859. 

SULAIMAN AND KANHAIYA LaL, JJ. 

Beni Madho Tewariand others —(Defen¬ 
dants.)—Appellants. 

V. 

Bam Sunder Tewariand others— (Plain¬ 
tiffs.)—Respondents. 

S. A. No. 1382 of 1922, decided on 23rd 
May, 1924, from the deoree of the Subor¬ 
dinate Judge of Jaunpur, dated 17th July, 
1922. 

Prt-empticn— Cujtom—Wajib-ul-aiz. 

The presumption raiesd by the entry in a wajib- 
ut’Or* ii cot rebutted by the eirooiuatanoe that 
more then 100 years ago the Tillages were owned 
by a single proprietor. [P, 869,0. 3.] 


Harbansahai and K. N. Katju —for the 
Appellants. 

P. L. Banerji —for the Respondents. 

Kanhaiya Lai, J.:--Tbis is a defendants' 
appeal arising out of a suit for pre-emption. 
The claim related to shares in four villages. 
With the fourth village we are not now 
concerned in appeal. Both the Courts 
below have decreed the claim in respect of 
the whole share sold in Hasaopur and half 
of the shares sold in Pauni and Walipur. 
They have however found that the consider¬ 
ation of R9. 7,000 mentioned in the sale- 
deed was not the true consideration and 
have fixed it at Rs. 3,000. 

As regards the village Walipur we are 
of opinion that the claim cannot be decreed. 
The plaintiffs in order to prove that oustom 
of pre-emption exists in the village relied 
upon a wajib-ul-arz of the year 1881 whioh 
oontaios a pre-emption olause similar to the 
clause in tbo wajib-ul-arz which was before 
the Full Benob in the oa?e of Randhir 
Singh v. Rnjpal Misir (l) decided on tbe 
18th of Deoember, 1923. It was held 
thorein that such a olause furnished an 
internal evidence negativing the existence 
of a oustom. We must thorefore hold that 
no oustom of pre-emption has been proved 
to exist in Walipur. The claim as regards 
tbe share sold in Walipur must be dismissed. 

As to Hasanpar and Pauni the firsb 
point raised on behalf of the defendants- 
appellants is that the dakbandi shows that 
in the year 1201 Fasli corresponding to 
1796 A. D. the villages were owned by a 
single proprietor named Subsa Tewari. Ib 
has also been proved by tbe plaintiffs’ 
witnesses that at tbe present moment it 
is only tbe descendants of Subsa Tewari 
who are oo-ebarers in these villages. The 
plaintiffs relied on the wajib-ul-arz of 1881 
whioh is still the wajib-ul-arz of the current! 
settlement, tbe district of Jaunpur beiDg 
permanently settled, and whioh wajib-ul-arz 
contains a dear entry of a record of oustom. 
We are of opinion that the presumption 
raised by the entry in tbe said wajib-ul-arz 
has not been rebutted by the oiroumatanee 
that more than 100 years ago the villages 
were owned by a single proprietor. The 
Court below has pointed out that the two 
sales whioh are known to have taken place 
are suoh that the first one had taken place 


(1) 1994 AU. 891-46 All. 478-99 A.L.J, 661- 
6 L.R.A. 161 (F.B.) 
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in favour of a co-sharer aod as to tbe second 
one, though it had taken place in favour of 
a stranger, ultimately a part of the property 
was returned to the vendors. It was of 
opinion that these two instances furnished 
proof that the oustom was at least being 
observed in the villages. Whether this is 
so or not we are of opinion that the 
ordinary presumption which arises from 
the entry in the wajib ul-arz has not been 
rebutted. 

As regards the village Hasanpur there 
oan be no doubt that there is a clear pre¬ 
ference given to co-sbarers in the same 
patti as against the co-sharers in tbe other 
patti. Defendants Nos. 4 to 7 are co-sharers 
in tbe village but they are not co-sharers 
in the same patti in which the vendors and 
the plaintiffs own shares. Defendants 
Nos. 1 to 3 are perfect strangers. The 
plaintiffs have therefore a preference as 
against all tbe vendees. 

In the village Pauni the ivajib-ul-arz 
gives the right of pre-emption to two 
categories of pre-emptors. The first- is an 
ekjaddi co-sharer and tbectberisa co-sharer 
in the village. The Courta below have found 
that the plaintiffs cannot bring themselves 
within the first category of the ekjaddi 
co-sharer. They are therefore merely co¬ 
sharers in tbe village. Defendants Nos. 4 
to 7 also are oo-sbarers in tbe same village 
while defendants Nos. 1 to 3 are not 
co-sharers at all. The plaintiffs' olaim 
as against defendants Nos. 1 to 3 
must thereiore be decreed but should be 
dismissed as against defendants Nos. 4 
to 7. We find it howover that there is a 
clear specification in the sale-deed that eaoh 
set of vendees has taken only one-half of 
the share sold. The plaintiffs’ olaim 
therefore with regard to Pauni must be 
decreed for the half of the property sold 
as against defendants Nos. 1 to 3. It is 
neoessary to clear tbe point as the deoree 
which has been passed by tbe Court below 
is not very dear. 

There was a dispute as to tbe price in the 
Courts below. The bulk of the sale consi¬ 
deration recited in tbe sale-deed was shown 
before the Sub-Registrar, but the Courts 
below were not satisfied that it represented 
the true consideration and were of opinion 
that the consideration bad been immensely 
inflated. They then proceeded to work 
out the true value of tbe property sold. 
The Court of first instanoe thought that 
inasmuch as 11 bighas 85/13 biswas of sir 


land has been sold, the price at the rate of 
Rs. 250 per bigha came to Rs. 2,955. It 
then added to this sum Rs. 45 as represent¬ 
ing the value of the sir income. The 
total in its opinion came to Rs. 3,000. 
The lower appellate Court has accepted 
tha'-. figure and said that this seems to be 
oorrect, if the area of sir land sold is taken 
to be about 12 bighaB and the rental Rs. 8 
per bigha. As we are now dismissing the 
olaim with regard to a part of the property 
it is apparent that tbe value of tbe portion 
decreed will have to be oaloulated afresh. 
We are not satisfied that the way in wbioh 
the Courts below have arrived at the figure 
of Rs. 3,000 is necessarily correot. They 
appear to have ignored the areas of unculti¬ 
vated land, about which only Rs. 45 had 
been allowed. We are not in a position 
to ascertain and apportion the sale consi¬ 
deration or tbe market value of that portion 
of the property, in regard to which tbe 
olaim of the plaintiffs is to be decreed. It 
is therefore necessary that the market 
value of the shares in respeot of Hasanpur 
and Pauni with regard to whioh tbe olaim 
of the plaintiffs is being deoreed should be 
ascertained with due regard to the profits 
derivable from the same. We direot the 
lower appellate Court accordingly to deter¬ 
mine after taking suoh additional evidence 
as tbe parties may adduce. 

(1) What is tbe market value of the 
share sold in Hasanpur? and 

(2) What is the market value of half the 
share sold in Pauni ? 

Two months’ time will be allowed for 
return of tbe findings and ten days will be 
allowed from the date of reoeipt of the 
findings to file objections. 

Case remanded. 


* 1924 Allahabad 880. 

SULAIMAN AND KANHAIYA LaL, JJ. 
Bhorey Akhey Ram —Plaintiff-Appel- 


Basant Lal and others —Defendants- 
Respondents. 

S. A. No. 1386 of 1922, deoided on 11th 
June, 1924, from the deoree of the Distriot 
Judge of Agra, dated the 14tb September, 
1922. 
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(a) Civ. Pro. Code. 0. Sli r. 57—Attachment 
be!oie judgment- 

0. 31, r. 57 doo8 not apply to attachment before 
judgment. (14 I.C. 345 * 26 I.C. 81; 26 M.L.J. 
316 ; 42 Mad. 1, Foil.] 33 Oal. 639, at P. 649 ; 63 
1.0. 712, Diet ) [P. 861, 0. 2.] 


(b) Civ . Pro. Code. 0. 38. r. 7-Scope. 

R. 7, 0. 39 dearly refers to the mode of attach¬ 
ment and not to the way in which attachment 
ceaseei [P- 861, C. 2.] 

(c) Ctt;. Pro. Code , 0. 21, r. 57-AUachmenl 
before judgment . 

Attachment before judgment continues till 
decree-holder’s remedy beoomes completely barred 
and it doee not oeaee on dismissal for execution. 
[P. 861, C. 9.] 

Narain Prasad Asthana —for tbe Appel¬ 
lant. 

P. L. Banerji —for the Respondents. 


Sulaim&n, J.:—This is a plaintiff’s 
appeal arising out of a suit for sale on the 
basis of a mortgage-deed, dated the 8th of 
January, 1909. 

It appears that Basant Lal respondent 
brought a suit for recovery of a money 
debt against Khwaju and others, and while 
that suit was pending be applied for 
attachment of the defendants’ house before 
judgment. It is not disputed that the 
house was so attached. While the suit 
was pending aDd this attachment was in 
force the defendants mortgaged it on tbe 
8th of January 1909 in favour of Bhore 
Akhey Ram the present appellant. On the 
5th March 1909 Basant Lai’s suit was 
ultimately deoreed. He put in an applica¬ 
tion for execution on the 14th of April 1909 
whiob, however was dismissed on tbe 22nd 
July 1909 on the ground that the decree- 
holder had not deposited the prooess-fee 
neoessary for the issue of the proclamation 
of sale. A second application for execution 
was made on the 19bh July 1909 whiob 
also was dismissed on the 23rd December 
1909 on apparently not very dear grounds. 
In pursuance of a third application for 
exeontion a share of the house was put up 
for sale and purchased at auction by Basant 
Lal, tbe deoree-holder, on the 1st June 
1910. 

The courts below have dismissed the 
plaintiff’s olaim on the ground that bis 
mortgage deed was exaouted while the 
attachment of Basant Lal was subsisting 
and that therefore it is absolutely void as 
against the latter. 

On behalf of the plaintiff it is contented 
th&t as soon as the first application for 
exeontion was dismissed for default of the 


decree-holder on tbe 12th July 1909, the 
previous attachment ceased to exist. In 
support of this contention it is urged that 
Order 21, role 57, O.P.C. applies not only 
to attachment in execution of the decree 
but also to attachment before judgment, 
and that under that rale, upon the dismis¬ 
sal of an application for execution, the 
attachment ceased ipso facto. 

It is to be noted that prior to the coming 
in force of the new Act there used to be 
some doubt a9 to the continuance of an 
attachment when the execution oases were 
struck off or removed from the file. In 
order to put an end to such doubts rule 57 
has been added in Order 21. As the rule 
stands it professedly applies to a oase where 
a property has been attached in execution 
of a decree. Unless therefore there is 
some other provision in the Oode whioh 
makes this rule applicable to attachments 
before judgment this new rule would not 
be applicable to such attachments. It is 
therefore contended on behalf of the 
plaintiff that by virtue of the provisions 
contained in role 7 of Order 38 the above 
mentioned rule is applicable to attach¬ 
ments before judgment also. This con¬ 
tention we are not prepared to aocept. 
Under Order 38, rale 7 the attachment 
before judgment is to be made in the 
manner provided for the attachment of 
property in execution of a deoree. That 
rule clearly refers to the mode of 
the attachment and not to the way in 
whioh that attachment ceases. It is 
rule 9 of Order 38 whioh provides as to 
how and when the attachment before 
judgment is to cease. Under that rule if 
a suit is dismissed or if the defendant 
furnish security the oourt is to withdraw 
the attachment. We are, therefore of opi¬ 
nion that it is not possible to extend the 
provisions of Order 21, rule 57 to oases of 
attachment before judgment. 

Tbe attachment before judgment would 
have been subsisting, even though no 
application for execution had been made 
up to the date when the mortgage was 
effeoted. The attachment was dearly to 
enure for tbe benefit of tbe plaintiff 
deoree-holder till his remedy became 
absolutely barred. Under the oironm- 
stances we see no good ground for holding 
that the attachment whioh had been sub¬ 
sisting prior to the application neoessarily 
oame to an end when that application 
was dismissed. 
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There are several cases in support of the 
view which we have taken. We may refer 
to the cases of Ganesh Chandra Adah v. 
Banwari Lai Boy (1) Kosuri Surparajii v 
Mandapaka Narasimho.m, (2) Babuddin 
Saheb v. Arunchla Mudali, (3) and lastly 
the Madras Full Bench case of Venkata- 
subbiah v. Venkata Seshaiya, (4). In all 
these cases it has been laid dowD that 
Order 21, rule 57 does not apply to attach¬ 
ments before judgment but its operation is 
coDfined to attachments in execution of a 
decree. With that view we fully agree. 

The learned Advocate for the plaintiff 
appellant has relied on the case of Scicdul 
Roy v. Srcecantu Maity (5). That case 
however is clearly distinguishable because 
in the first instance it was a case under the 
old Aot whiob contained no express provi¬ 
sion like the one contained in Order 21, 
rule 57. The remark of Woodroffe, J. has 
to be understood with reference to the facts 
of the case as were then before him, and 
cannot be said to have decided the point 
whioh arises in the present case. The 
second case on which reliance is placed 
is the case of Ganpati v. Makunda (6). 
This case is certainly a direct autho¬ 
rity in favour of the plaintiff. The learned 
Judicial Commissioner came to the conclu¬ 
sion that there was no good reason for not 
applying Order 21 rule 57 to attachments 
before judgment. The main ground relied 
upon by him was that as rules like 55 and 
56 of Ordor 21, did apply, there was no 
justification for not applying rule 57. We 
have, however, already pointed out tbab 
under Order 38, rule 7, the made of attach¬ 
ment before judgment has to be the same 
as that for the attachment in execu¬ 
tion of a decree, but that rule does not 
refer to the way in which attachments 
come to an end. There is no doubt that 
there is a clear preponderence of authority 
in favour of the view we have taken. We 
accordingly uphold the decree of the court 
below and dismiss the appeal with costs. 

Appeal dismissed. 


(1919) 1(5 C L.J. 96=14 I.C. 345 = 16 C.W.N. 
1097. 

(1915) ! L W. 939 = 26 I.C. 81. 

(1914) 26 M L.J 216=22 1.0. 351. 

(19181 42 Mad. 1 = 94 M.L.T 3 46 = 36 M U. 
387 = 119181 M.W N. 606 — 48 I.C. 282 = 

8 L.W 369. „ < . nj 

(5) (19C6) 33 Cal. 639='0 C.W.N. 634, 

(6) (1921) 17 N.L.R. 121 = 63 1.0. 712. 
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Mukerji, j. 

Ml. Durga Kunwar —Plaintiff-Appellant. 

v. 

Mt. Chunna Kunwar and others (Defen' 
dants)—Respondents. 

S. A. No. 1448 of 1922 decided on 
15th February 1924 from the decree of the 
District Judge of Farrukhabad, dated 
20th May, 1922. 

(a) Evidtn:e Ac i, S. 115 — Change of allegation. 

Where the plaint allegtion wn9that the position 
ol K unde' a certain award was that o( a trustee 
for the plff. but iD appeal the plfl’s. counsel urged 
that K bad only a life interest in the property but 
tbe other allegations were stuck to. 

Held that the plfl. did not change her case eo 
completely ae to be estopped Irom urging what 
were the positions of the respective parties under 
the award. [P. 664. C. 1.] 

(bl Deed—Construction of. 

Where among other terms tbe award of arbitra¬ 
tion between D and K declared that K should be 
iD possession ol property in dispute but should not 
alienate it that be ehould pay maintenance to D 
and that so long as he did eo D could not havo the 
arrangement set asido and where K alienated in 
spite o( the award. 

Held that D’e cause of action arose only after 
K's death. [P. 864. C. 2.] 

Baleshwari Prasad —for the Appellant. 

K. N. Katju and A. P. Dube —for the 
Respondents. 

Mukberji, J.:— The plaintiff in the 
Court of first iustanoe is the appellant here, 
She brougDt this suit for recovery of cer¬ 
tain property on the following allegations. 
Raj Bahadur and Kunwar Bahadur were 
two first paternal cousins. Raj Bahadur 
was the sole owner of the property in 
dispute. In tbe lifetime of Raj Bahadur 
there was a litigation between him and 
Kunwar Bahadur in whioh Kunwar Baha¬ 
dur lost. On the death of Raj Bahadur, 
however, Kunwar Bahadur again laid 
claim to his property. The dispute was 
referred to three arbitrators on the 15th 
of August, 1895, and they made an award, 
the next day. (This is a registered docu¬ 
ment a copy of whioh is on the record). 
By this document Kunwar Bahadur was 
to remain in possession of the property as 
a trustee for the plaintiff and was to pay 
her a oertain amount of maintenance. On 
the deabh of Kunwar Bahadur tbe plaintiff 
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became entitled to the possession of the 
property. But in his lifetime. Kunwar 
Bahadur made a transfer aod his trans¬ 
ferees made further transfers. The widow 
of Kunwar Bahadur and the present holders 
of the property are the defendants in the 
suit. 

Both the Courts below dismissed the suit 
on the ground of limitation. The learned 
Munsif decided certain other points raised 
by the defendants but the learned District 
Judge did Dot enter into those matters. 
The lower appellate Court held that either 
Kunwar Bahadur was a full owner or was 
a trustee as is stated by the plaintiff 
herself. In either view, the alienation 
having taken place so far back as in 1897, 
the suit could not be treated as being with¬ 
in time. 

In this Court it has been urged that 
under the terms of the award the right to 
recover actual possessioh accrued to Mus- 
sammat Durga Kunwar, the appellant, only 
after the death of Kunwar Bahadur and 
that the suit was not barred by time. It 
is common ground that Kunwar Bahadur 
died on the 31st of May, 1916. 

The learned Counsel appearing for some 
of the respondents has urged that to allow 
the appellant to argue this point would be 
to allow her to set up a new oase altogether. 
He has cited several oases but I do not 
propose to notice all of them, for the simple 
.reason that each of these oases was deoided 
on its own faots. It the case of llahi Khan 
v. Sher Ali Khan, (1), two sets of plaintiffs 
brought a suit for reoovery of their respec¬ 
tive shares in a house by means of parti¬ 
tion. It was found that one of the 
defendants and one set of the plaintiffs bad 
been out of possession. The set of plain' 
tiffs who were found to be in possession 
Asked that their sharo should be augmented 
by reason of the fact that the other parties 
to the suit bad lost their share by adverse 
possession on the part of the co-owners. 
It was held that this was a new case and 
it could not be urged. The Full Benoh 
■oase of Balmukund v. Balu (2) was 
distinguished. The Privy Council oase of 
Sayedani Mahud Khatun Ohowdhurani v. 
Mohammad Elahabad Khan Pani (3) is 
also distinguishable. In that oase a lady 
claimed the setting aside of a deed of gift 

<1) (1904) 96 All. 881. 

(9) (1908) 96 All. 496-(1908) A.W.N. 119 IF.B.) 
(8) 0914) 17 O.W.N. 497-981,0. 839 (P.O.) 


and asked for an account in respeot of the 
profits of the entire property covered by 
the gift. It appears that she was going on 
a pilgrimage and before doing so she trans¬ 
ferred the entire property to her nephew by 
way of a gift and the nephew executed an 
agreement that in case she came back alive, 
he would give her one-quarter of the income 
from the property. The plaintiff’s suit for 
the setting aside of the gift failed. Then 
9 he said that she ought to get at least odo- 
quarter of the income irom the property. 
Their Lordships of the Privy Council said 
that the general issue as to whether the de¬ 
fendant was liable to render an aocount of 
the entire property did not oover the oase 
for rendition of account in respeot of the 
quarter share. This case also is quite 
distinguishable. 

For the appellant the oase of Badha 
Mohan Mundal v. Jadoomonee Dosscc (4) 
deoided by their Lordships of the Privy 
Counoil has been cited. In that oase a lady 
suedlfor possession of certain property as an 
heir to her late husband. It was found that 
the property was an endowed one but her 
husband was odo of the Shebails. It was 
found that even if she oould not suooeed as 
an heiress she oould oertainly suooeed as a 
shebait, on suooession to that title on the 
death of her husband. She was allowed to 
suoceed on the latter title. In the Full 
Benoh oa9e of Balmakund v. Dalu (2) the 
plaintiff brought a suit for reoovery of 
property on the ground that he had leased 
it out to the defendant. The lease was 
not proved, then the plaintiff asked to be 
allowed to sucoeed on the ground of his 
title to it. It was held that he was entit¬ 
led to suoceed. It will thus be seen that 
eaoh oase must be deoided on its own 
faots. In the oase before me, the plaintiff 
set up speoifioallv her title and her right 
to possession under the award. The only 
point on wbioh she differs from her alle¬ 
gations made in the plaint is this. In the 
plaint she said that, the position of Kun¬ 
war Bahadur was that of a trustee for 
herself. Now her learned Counsel urges 
that Kunwar Bahadur had only a life 
interest in the property and no more. Can 
we then say that the plaintiff is really 
soohanging her oase that it would be a just 
and proper aot to estop her from urging 
what were the positions of the respec¬ 
tive party under the award. Construction 


(4) 99 W. R. 369-8 Bar. 489 (P.O,l 
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of a dooument ia not an easy matter. 
Eminent Judges have taken different views 
of the same dooument. Examples need 
not be quoted. The plaintiff is a woman 
who probably does not even know the 
characters in whioh the award is drawn up. 
She was aoting only on legal advioe in 
saying that the position of Kunwar Baha¬ 
dur was that of a trustee. Under the ad¬ 
vice of other Counsel she is now saying 
that under the same award Kunwar Baha¬ 
dur’s position was that of a life tenant 
only. She distinctly based her claim on 
the award and she distinctly stated that 
her cause of action arose on the death of 
Kunwar Bahadur. She is not altering or 
amending any of these allegations. In my 
opinion, the plaintiff is entitled to urge 
the new view and it is open to this Court to 
look into the award and to find for itself 
what were the legal positions of the 
parties to the award. 

The award has been read out more than 
onoe and it has been commented upon. 
It appears that several oases were institu¬ 
ted by the appellant and Kunwar Baha¬ 
dur against eaoh other, on the death of 
Raj Bahadur, the husbano of the appel¬ 
lant. The arbitrators deoided that these 
oases should be withdrawn. They said 
Durga Kunwar should have possession 
over the moveables, that her name should 
be reoorded in the revenue papers and that 
she should get a substantial amount of 
maintenance namely Rs. 800 and odd a 
year The arbitrators deoided that Kun¬ 
war Bahadur was to be in possession and 
to manago the property but must not have 
any power of alienation. This is very 
important. They further deoided that on 
the death of Kunwar Bahadur if any son 
survived him that son should get the pro¬ 
perty, and in default of the son, the pro¬ 
perty should go to the two widows namely 
the appellant and the widow of Kunwar 
Bahadur in equal shares. Whether we 
regard the award as the handiwork of 
the three arbitrators or as an agreement 
between the two olaimant3, there oan be 
no two opinions about its binding charac¬ 
ter. If Durga Kunwar’s statement in the 
plaint be true that there was a litigation 
between Raj Bahadur and Kunwar Baha¬ 
dur in respeot of this property and Kunwar 
Bahadur lost, the property in suit was the 
absolute property of Raj Bahadur and 
Durga Kunwar was the only heir. Kun¬ 
war Bahadur would be the reversioner. 


The reversioner and the life owner Durga 
Kunwar could certainly agree between 
themselves as to how the property was to 
be enjoyed. The only limitations to their 
agreement were those that are imposed by 
the provisions of Chapter II of the Trans¬ 
fer of Property Aot. I have carefully ex¬ 
amined the award and I do not find 
that any of the provisions of Chapter 
II of the Transfer of Property Act have 
been contravened. It was open to the 
parties or the arbitrators to deoide that 
Kunwar Bahadur would have a life interest 
and that on his death the property would go 
to his son, if one survived him and in default 
it would go to the persons living at the death 
of Kunwar Bhadur. This was perfectly a 
legal arrangement. It was distinctly stated 
in that award that so long as Durga 
Kunwar got her maintenance she had no 
right to have the, arrangement set aside. 
The mere faot that Kunwar Bhadur sold 
the property oould not give hor any right 
to bring a suit for setting aside the award 
and reoovery of possession. Even if she 
oould not bring suoh a suit there was no 
bar to her suing now on the death of 
Kunwar Bahadur. The oause of aotion for 
the suit arose on the death of Kunwar 
Bahadur and not earlier. It will, however 
be a matter to see whether Durga Kunwar 
is entitled to the entire property or to only 
half the property the other half going to 
respondent No. 1 Chunna Kunwar, the 
widow of Kunwar Bahadur. 

Suoh beiDg my opinion the appeal 
suooeeds. I set aside the decree of the 
Court below whioh was on the preliminary 
point of limitation. I remand the appeal 
under Order 41. rule|23,0.P.O. to the Court 
below with the direction that it will re¬ 
enter it on the register and dispose of it 
according to law. Costs here and hitherto 
will abide the result. 

Appeal allowed Case remanded. 
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MUKttBJI AND DALAL, 3 J. 

Baldeo Prasad —Plaintiff-Appellant. 

v. 

Bam Autar and another —Defendants- 
Respondants. 

S. A. No. 1381 of 1922, decided on 2nd 
July, 1924, from a decree of the Subordi¬ 
nate Judge of JauDpur, dated the 9th 
August, 1922. 

Boidtnc* Act, S. 92—Want of conideration may 
be proved as against a wrilUn agrtemsnl. 

By proviso of 8. 94, it is open to a party 
or his representative to 6bow that (here is 
no consideration for the agreement which may 
have been rednoed into writing and whioh may 
have beeo even registered. (42 Alt. 370, Foil,) 
[P. 866, 0. 1.) 

Bam Numa Prasad —for the Appellaot. 

Haribans Sahai —for the Respondents. 

Mukerji, J.:—Two points have been 
nrged in this appeal It appears that the 
appellant purchased a bond from one Ghu- 
lam Mohi-ud-din and brought the suit, oat 
of which this appeal has arisen, on foot of 
it. The bond was given on the 6th of 
October, 1914, by the father of the respond¬ 
ents. The defence was that there was no 
oansideration for the bond, that it had been 
agreed between she parties that Ghulam 
Mohi-ud-din who was the landlord of the 
executant would lease out oertain lands to 
the executant and the executant would pay 
the consideration money of the bond as a 
premium or nazrana No such lease having 
been exeouted, the bond was without con¬ 
sideration. 

The learned Judge of the lower appellate 
Court found that tha allegation of the 
defendants was correot and dismissed the 
suit. 

In appeal it is contended that it was not 
open to the respondents, being the repre¬ 
sentatives of the late exeontant of the bond, 
to set np a plea that the bond was exeouted 
under oiroumstances other than those 
mentioned in the deed itself. This argu¬ 
ment is net sound. The plea taken by the 
respondents was to the effect that there 
was no consideration for the bond. By 
proviso of seotion 92, it is open to a party 
or his representative to show that there is 
no consideration for the agreement which 
may been reduced into writing and whioh 
may have even been registered. The learn¬ 
ed counsel for the appellant takes his eland 
1944 A/109 & 110 


on the cuse of Sri Ram v. Firm Sobha Bam 
Gopal Rai (l). In that case a party sued 
on an unconditional promissory note given 
by the opposite party and it was held that 
the executant of the promissory note could 
Dot show that the money was not to be 
paid on demand, but was meaDt to be paid 
under other circumstances. It is not 
necessary to express any opinion as to the 
correctness or otherwise of the ruling, 
simply because the facts of the two cases 
are entirely different. In this case, as I 
have already stated, all that the respondents 
seek to establish is that there is no consi¬ 
deration for the bond. This they could do, 
not only under the express provision of law, 
but also under their Lordships of the Privy 
Council’s ruling reported in oase of Sah Lai 
Chand v. Indarjit (2l. The same view was 
adopted in this Court in oase of CAuma 
Bibi v. Basant Bibi (3). 

There is nothing in this appeal and it is 
hereby dismissed with costs whioh will 
include counsel’s fees on the higher scale. 

Appial dismissed. 

(1) 1944 All. 413-44 All. 691-40 A.L J. 316. 

(4) (1900. 44 All. 3T0-97 1-A. 93 = 4 0W.N. 486 = 
9B>m LR 663=7 8*r. 702 (P.O.). 

(3) (19141 36 All. 537 = 24 1.0.661=12 A L.J. 
969. 
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SULAIMAN, J. 

Basdeo Pande and others —Plaintiffs- 
Appellants. 

v. 

Mohan Pande —Defendant-Respondent. 

S. A. No. 1415 of 1922, deoided on 
lltb February, 1924, against the decree of 
the Additional District Judge of Gorakh¬ 
pur, dated the 14th July, 1922. 

(a) Occupancy holding—On abandonment of 
occupancy holding land enures for the benefit of all 
co-sharers . 

When land occupied by a tenant ia given op 
by bim it enures fortho benefit ol all the co-shsreni 
entitled to it, [P. 866, 0. 1.] 

(b) Jurisdiction, Civil and Revenue Court- 
Abandonment bp tenant followed by joint cultiva¬ 
tion by co-sharers—Plaintiff subsequently diepoe- 
$e$ed—8uit for joint possession lies in CitiJ Court , 

Where upon abandonment of a holding by a 
tenant it has been jointly ouHitaled by the oo- 
sharera, Bubieqnent dispesieasion of the plaintiff 
by the defendant would entitle the plaintiff to 
maintain a suit for reoovery of joint possession ia 
the Oi?il Const. It is not at all inoumbent on 
the plaintiff to have recourse to the Beytnue Oonrt. 
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There U no law which tea'.riots his right to a 
olaim (or a share io the profits only. He is entit¬ 
led to obtain joint possession cf the land which is 
the joint property of the parties. The case would 
be diflereDt i! by some sort of arrangement be- 
twees the cc-sL^rers eeoh had beeD in separate 
popscssion oi a plot, of laud for a length cl time, 
which separate posfescicn could not be disturbed 
until an actual partition took plr.ee. [P. 066. C. 2 ] 

Sankar Sara?i—lor the Appellants. 

M. L Sandal —for the Respondent. 

Judgment:—This is a plaintiff's appeal 
arising out of a suit for declaration of title 
and in the alternative for a decree for 
joint possession to the extent of a two- 
thirds share in plot No. 939. 

The plaintiff's allegations in the plaint 
were that this plot appertained to a 3 pie 
share which had belonged to the plaintiff 
under some sorb of a private partition and 
a one-third share which had been subse¬ 
quently sold ba the defendant, that Ruber 
ohobi was the occupancy tenant of this 
plot and that be left the village and vacat¬ 
ed the land. After he bad gono away both 
the plaintiff and the defendant took joint 
possession of it and had shown crops in it 
in the kharif of 1329 F. that the defendant 
had without the plaintiff's knowledge 
got his name alone entered in the patwari's 
papers on the strength of which he has 
since been denying the plaintiff's title. 

There were a number of pleas taken in 
the written statement one of whioh was 
that the suit was not cognisable by the 
Civil Court at all. The Court of ffrsfc 
instance found chat Ruber dhobi had not 
surrendered the field to the defendant alone 
bub that he had simply left the village, and 
after he had left the parties began to cul¬ 
tivate it jointly and the defendant has 
been cultivating it for only three or four 
years The Court of first instance granted 
the plaintiff a decree for joint possession. 
On appeal the learned District Judge, with¬ 
out disagreeing with any of the findings 
of faot arrived at by the Court of first 
instance, came to the conclusion that the 
suit was not maintainable in the Civil Court 
at all. He has accordingly dismissed the 
suit without going into the merits. 

In my opinion the view taken by the 
learned Additional District Judge was 
entirely erroneous. When a land occupied 
by a tenant ie given up by him it enures 
for the benefit of all the co-sharors entitled 
to it. There can therefore be no doubt that 
jf the allegations contained in the plaint 


are correct then the plaintiff and the defend¬ 
ant became jointly entitled to this field in 
the proportion of 2 : 1. The first Court also 
found that after the tenant had loft the 
village both the parties began to cultivate 
it jointly which finding implies that the 
joint cultivation continued for some length 
of time. If that finding is correct then sub¬ 
sequent dispossession of the plaintiff by 
the defendant would entitle the plaintiff 
to maintain a suit for recovery of joint 
possession in the Civil Court. It is not at 
all inoumbent on the plaintiff to have 
recourse to the Revenue Court. There is 
no law which restricts his right to a claim 
for a share in the profits only. He is entit¬ 
led to obtain joint possession of the land 
which is the joint property of the parties. 
As wa3 pointed out by the learned Munsif 
it was not a case where by some sort of an 
arrangement between the co-sharers each 
had been in separate possession of a plot 
of land for a length of time which separate 
possession could not be disturbed until an 
actual partition took place. I am therefore 
of opinion that the suit as brought was 
certainly maintainable in the Civil Court 
and was oognisable by it. The preliminary 
ground on whioh it has beeu thrown out 
oanoot be sustained. The oase of Ram 
Gharan Rai v. Kauleshar Rai (1) is no 
authority for saying that a suit of this 
kind is not maintainable in a Civil Court. 
On the other band, it clearly laid down 
that the dispossessed oo-owoers were 
entitled to a decree that they should be 
restored to joint possession of the joint 
property. The questions of faot raised by 
the defendant in the appeal before the 
learned Distriot Judge have not been gone 
into. I allow this appeal, set aside the 
deoree of the lower appellate Court and 
remand the oase for disposal acoording to 
law, The plaintiff will be entitled to the 
oosts of this appeal including fees on the 
higher scale. 

Case remanded. 


(1) (1904) 97 All. 158 = 1901 A.W.N, 199. 
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Daniels, j. 

parbhu Dayal— Defendant-Appellant. 

v. 

Murli Dhar —Pkintiff-Resp-mdeni;. 

S. A. No 1453 of 1922, decided on 
26th February, 1924, from che decree of the 
Additional Subordinate Judge of Bareilly, 
dated the 13ob October, 1922. 

(a) Civ Pro. Cor!-, 0. 41, r. x > - Respondent car .- 
not take cross- oj-ction whi^h he has already taken 
by way of appeal and which had been decided 
against him . 

The ruit) allows a resp)od*nt to take any 
crorS-objoo’.ion whiob ho coaid hivo taken by way 
of appeal; it doe* not allow him to take ao objec¬ 
tion which be has already taken hy way of appeal 
and whioh hae bean decided against him. [P. 668, 

C. l.J 

(b) Limitation -dee, S. 3 — Review—Limitation 
Act. a. 14. 

Tba time spent in pcoseoutin* with due diligeooe 
a proper application lor review of judgment can 
be deducted under S. 5. [P. 868. C. 2 ] 

(e) Limitation -det, S. 5— M\ stake. 

The fact of tho plaintiff having made .a mistake 
of law does not nooessarily preclude him from 
obtaining the benefit of the eectiou. (45 Cal. 94) 

Foil., [P. 868, C. 2.] 

(d) Civ . Pro Code , S- 22 — Cross objections 
dismissed as being filed after dismissal of appeal 
and without going into merits—Appeal on the same 
points is not oarred. 

Where tho oross-objeotioas filed by one patty 
were dismissed without going into the merits of 
tho case on tho ground of their being filed after the 
dismissal of the appeal and an appeal was filed on 
the same points as the orosa objections. 

Held, that the appeal was not barred. [P. 868, 

•C. i.] 

(e) Civ Pro Code. 0. *2, r. Cross objections 
filed after dismissal of appeal should also be 
dismissed . 

Tbevery word M oross-objeotions ” used in Order 
41. rale 22 implies that the objootions are taken in 
answer to a pending appeal. Clause (4) cannot be 
invoked against thie view. It lays down that 
where after the respondent has filed a memorandum 
of objection under the rule the appeal is sub¬ 
sequently withdrawn or dismissed for default snob 
withdrawal or dismissal shall not prevent the 
objections being heard and decided. Tho rule 
dearly implies that the objections have been filed 
prior to the appeal being dismissed or withdrawn, 
[P. 868, C. 9.] 

U . S. Bajpai —for tbe Appellant. 

G. Agartoala —for the Respondent. 

Daniels, J.:—This is an appeal by the 
defendant arising out of a suit for speoifio 
performance of a contract. As the appeal 
raises a question of limitation both as to 
the plaintiff's suit and as to the plaintiff’s 
appeal to the Oourt below and involves a 

• 


question of res judicata as to the defendant's 
cross-objections in the Oourt below it will 
he necessary to set out the material facts 
and dates in some detail. The contract of 
which specific performance is sought was 
made on 1st April, 1915. By it tbe defend¬ 
ant appellant Parbhu Dayal agreed to sell 
to his nephew, the plaintiff, Murli Dhar 
one-fourth of a house whenever the plaintiff 
should pay him tho sum of R 3 . 200 Shortly 
after this the defendant mortgaged the 
bouse to a third party and I am informed 
that tho mortgagee has filed a suit on his 
mortgage and has obtained a decree. On 
4th November, 1921, the plaintiff filed the 
present suit for specifio performance alleging 
that on 21st September he had tendered 
the sum Rs. 200, to the defendant and asked 
him to oarry out tbe contract and transfer 
the house to him and that the defendant 
had refused. The learned MuDsif passed 
a decree in favour of the plaintiff on 
18th March, 1922, subjeot to his paying to 
the defendant a sum of Rs. 300, aud one- 
fourth of the decree obtained by the mort¬ 
gagee. The sum of Rs. 300. included tbe 
original Rs. 200, stipulated in tbe contract 
and a further sum of Rs. 100, on acoouDtof 
one-fourth share of the improvements to 
tbe house made by the defendant since the 
date of the oontract. The plaintiff on 
29bh March, 1922, filed an application for 
review objecting to this condition. His 
application was dismissed on 6th May, 1922. 

In the meanwhile on 24th April, 1922, 
tbe defendant had appealed to the District 
Judge. On loth Mav, 1922, he applied to 
the Court below to withdraw the appeal and 
the appeal was dismissed on his application. 
On the next day that is ono day after the 
appeal u&d been dismissed the plaintiff filed 
oross-objeotioDB under Order 41, rule 22. 
The Court below dismissed those objections 
on the ground that there was no appeal 
pending before it and therefor® no cross- 
objection under Order 41, rule 22 could be 
preferred or entertained and that tbe 
plaintiff’s remedy was to file an appeal. On 
the same date namely the 18th May, 1S22, 
the plaintiff filed the appeal against the 
judgment in which the present second 
appeal has been brought. The defendant 
thereupon filed arose-objections raising the 
same points whioh he had raised in his 
appeal of 24th April. The Court below has 
dismissed those objections as barred by the 
rule of res judicata. It has allowed the 
plaintiff's appeal by deleting the condition. 
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requiring the plaintiff to pay one-fourth of 
the decree obtained by the mortgagee. The 
defendant- has preferred a seoond appeal to 
this Cour. and has urged in support of it 
the following grounds :— 

1. Tb'U the plaintiff's appeal to Court below 
w».9 time barred. 

2. Tbat 89 the plainlifi’s oroes objections to tbe 
defendant's appeal bad previously been dismissed 
it. was not competent to the plaintiff to fi e a 
separa'e appeal cn the same ptin-°. 

3. That the Court below was wronR in di'miss- 
ing th< defendant's cross-objectioDS cn the ground 
ol res judicatc. 

4. That tbe plaintiff's suit was barred by 
limitation under article 113. 

5. That tbe plaintiff by bis own laobes bad 
disentitled bimsrlf to equitable relief by way of 
epccifi' performance. 

6. Tbat instead of re’egafing the defendant to 
a separate suit for contribution in oase tbe mort¬ 
gage amount should be realised for him, the 
equities sbculi be adjusted cow by requiring the 
plaintiff to pay cne-fourtb of the m ttgage money. 
In other words the decree of the trial Court should 
be restored. 

I take tbe third plea first. The plea is 
wholly untenable Tbe dismissalof anappeal 
on withdrawal has the effect of a deoision 
on tbe merits. It leaves the finding of the 
trial Court final against tbe appellant and 
the rule of res judicata aoplies. The 
language of Order 41, rule 22 is to tbe same 
effect. The rule allows a respondent to 
take any cross-objection which he could 
have taken by way of aopeal; it does not 
allow him to take an objection which he 
has already taken by way of appeal ard 
which has been decided against him. The 
point was expressly deoided against tbe ap¬ 
pellant in Ramji Das v. Ajudhia Prasad (I), 
and there is nothing in the alteration in 
the wording of the rule under tbe new 
Code whioh renders this decision inapplic¬ 
able. The result is that the appellant 
cannot now raise any point which was 
decided against him by the trial Court. 
His fourth and fifth pleas are therefore not 
maintainable and it is unnecessary to go 
into them 

It remains to oonsider bis objection to 
tbe appeal filod by tbe plaintiff in the 
Court below. His first contention is that 
that appeal was time-barred. This depends 
on whether the plaintiff can he allowed 
the benefit of the time oconpied in prose¬ 
cuting his application for review. It is 
pointed out that neither the first nor the 


second para of section 14 of the Limitation 
Act applies to appeal and that in other 
cases, e g., in section 12 where it was 
intended tbat tbe provision should apply 
to appeals the word “ appeal ” has been 
separately mentioned. In dealing with 
this question it is however necessary to 
oonsider not merely seotion 14 but also 
section 5. The Privy Counoil in Brij Indar 
Singh v. Kanshi Ram 12), have laid down 
that time spent in prosecuting with due 
diligenoe a proper application for review 
of judgment oan be deducted under sec¬ 
tion 5. It is also now settled that the 
faot of the plaintiff having made a mistake 
of law does not necessarily preclude him 
from obtaining the benefit of the seotion. 
In this oase there is a finding cf the Court 
below that the plaintiff was prosecuting 
his application with due diligence aDd it 
appears to me that I should accept that 
finding. 

The second objection is that the dis¬ 
missal of the plaintiff’s cross-objections to 
the defendant’s appeal precluded him from 
appealing on his own account. If those 
objections had been dismissed on the 
merits this plea would have been unans¬ 
werable. Tbe record shows quite clearly 
tbat they were not dismissed on tbe merits. 
Indeed they appear to have been dismissed 
on an office report without even hearing 
the parties. They were dismissed on the 
view tbat it was notoompelent to a party 
to file oross-objeotiona after the appeal of 
the other side bad been dismissed. Even 
if the view of the Court below was iucorreot 
I must look to the ground on whioh the 
objections aotually were decided and not to 
what in the view of tbe appellant tbe Court 
ought to have done. In my opinion how¬ 
ever the view taken by the Court in 
dismissing them was oorreot. The VPry 
word "cross-objections,’ used in Order 41, 
rule 22 (and introduced, I may note, for 
the first time in tbe present Code) implies 
tbat the objections are takeo in answer to 
a pending appeal. Clause (4i of the rule 
has been referred to by the appellant but 
that clause is really against him. It lays 
down that where after the respondent has 
filed a memorandum of objection under 


IO) (1917)45 Cal. 94 = 44 I.A. 918 = 127 P.L,R. 
1917=33 M L.J 486 = 99 M L T 369 = 6 L. 
W. 692=136 P.W.R 1917 = 15 A.L J. 777 = 
(1917) M.W.N. 811 = 19 Bom. L.R. 866 = 
3 Pat. LW. 313 = 43 I.C. 43 = 26 C.LoJ- 
679=101 P R. 1917 = 93 O.W.N. 169 (P.O.). 


(1) (1909) 36 All. 628. 
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tbs rale the appeal is subsequently with¬ 
drawn or dismissed for default such 
withdrawal or dismissal shall not prevent 
the objections beiog heard and decided. 
The rale clearly implies that the objections 
have been filed prior to tba appeal being 
dismissed or withdrawn. I know of no 
reported decision on the point but I am 
informed that there is an unreported 
decision of Mr. Justice Banerji in which 
the same view has been taken. 

On the sixth plea I do not consider that 
I should be justified io interfering with 
the deoree of the Court below. It is not 
yet certain that the mortgagee will realise 
any portion of his security from the share 
of the house which is in dispute in this 
case. 

The result is that the apoeal fails on all 
points and it is accordingly dismissed 
with costs. l * vJ 

Appeal dismissed. 


* 1924 Allahabad 869. 
Mukerji, j. 

Ramachari and another —Plaintiffs- 
Appellants. 

v. 

Sadho Saran Tewari and others —Defen- 
dants-Respondents. 

S.A. No. 1455 of 1922, deoided on 13th 
February, 1924, against the decree of the 
Diatriot Judge of Ghazipur, dated 6th 
October, 1922. 

Evidence Act, S. 90— Mortgage died more than 
fitly years old and produced from provtr custody 
was vresumed io be genuine and authority to make 
mark was presumed. 

In a redemptiou suit plaintiff's anoeator was 
shown to have hcen in possession in 1840 and the 
mortgage deod was executed in 1872 and was regis¬ 
tered. It wis produced by a person who was ad¬ 
mittedly one of the alleged mortgagee?. The matk 
of the exeouUnt was made by tbo village palwari 
who also signed before the Sub-Registrar, au old 
witness examined to prove the oxeouiion of the 
deed was discredited, field that still tho deed 
should be deemed to be genuine and that the pre¬ 
sumption mentioned in 8. 90, Evidenoe Aot, should 
be used in Us favour. [P. 869, 0. 2.] 

M.L. Agrawala —for the Appellants. 

K. N. Katju —for the Respondents. 

Judgment:—This is an appeal by the 
cplaintiffs. They instituted the suit out of 
ifhioh this appeal has arisen, for reoovery 
of property, being a fixed rate tenancy by 


way of redemption. They succeeded in 
the court of first instance ; but the learned 
District Judge in appeal held that the 
mortgage had not been proved. 

Tt appears that there were ten defendants 
in the case and out of them only five 
are in possession. The defendants are 
admitted by the only contesting defendant 
(No. 3) to be the descendants of the persons 
in whose favour the alleged mortgage 
was executed. The evidence was that the 
lands were the fixed rate tenancies of 
defendants Nos. 1 to 5 and that, although 
the plaintiffs were the descendants of the 
alleged mortgagor, there being no mort¬ 
gage, the suit must fail. 

The court of first instance nointed out 
that in the settlement of 1840, the name 
of the grandfather of the plaintiffs was 
recorded as the fixed rate tenant. The 
alleged mortgage was executed in 1872. 
The original deed has been produced by 
one Badri Tewari, who is admittedly one 
of the alleged mortgagees. The deed, there¬ 
fore, come3 from proper oustody. The 
plaintiffs examiued an old man to prove 
the execution of the deed, but. bis evidenoe 
has been disbelieved by the learned Distriot 
Judge. It has been urged for the contest¬ 
ing respondent that the fiuding of the 
lower oourt is really a finding of faot and 
this Court cannot go behind that finding. I 
accept the argumeut in so far as the learn 
ed Judge says that the old witness is uot 
reliable. But then the question remains 
whether the presumption mentioned in 
section 90 of the Evidence Act should not 
be applied to the mortgage deed in question. 
A 9 I have said, the deed is a registered one. 
We have found that the ancestor of the 
plaintiffs was the original tenant of the 
property. We have found that the deed 
oomes from proper custody. Under the 
circumstances it would be very unfair with 
respect to any transaction so old as 1672 
not to apply the presumption of law iu 
favour of the proper execution of the deed. 
It appears that the executant was illiter¬ 
ate and the patwari of the village, one 
Sheoraj Das, signed the name of the exe¬ 
cutant, not only on the deed but also before 
the Sub-Registrar. The praotice of taking 
thumb impressions was not in vogue in 
1872. Sheoraj Das is one of the witnesses 
who identified the exooutant before the 
Registering Officer. The learned Judge 
remarked that there was a ruling of thia 
Oourt under which be was prohibited from 
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presuming that Sbeoraj Das bad signed 
tbe document under authority from the 
mortgagor Ram Autar. He does not quoto 
the case and it has not been quoted on 
either side before me. But I presume the 
learned Judge bad in bis mind the case 
of Shconandan Ahir v. Ram Lagan 
Singh il) decided by Tuabali. J. There is, 
no doubt, some observation of the learned 
J.idgetotbe effect that there is no pre¬ 
sumption as to tbe authority of tbe person 
signing for the executant. But tbe obser¬ 
vations were made having regard to the 
peculiar facts of that case. Tbe deed in 
tbe case before the learned Judge was 
unregistered. It was written throughout 
in tbe pen of one man. The signature of 
the executant and those of the witnesses 
were all in tbe pen of tbe same man. There 
was nothing to show that the lands mort¬ 
gaged ever belonged to or were ever held 
by the alleged mortgagor. Tbe facts, in 
this case, are all in favour of the appellants. 
The deed is a registered one. It has been 
found that in 1840 the plaintiffY ancestor 
was the recorded tenant. The trans¬ 
fer of possession to tbe defendants ha3 
not been accounted for and can be ac¬ 
counted for only by the mortgage deed. 
The person who signed tbe deed for tbe 
illiterate executant is the person who sign¬ 
ed before the Sub Registrar for him. So 
far as the signature before the Sub-Regis¬ 
trar goes we can surely presume that the 
Sub-Rogistrar accepted tbe patwari’s sig¬ 
nature simply because the executant autho¬ 
rised him to sign tbe endostment before 
tbe Sub-Registrar. The law in 1872 did 
not require that tbe mortgagee should put 
his mark on tbe deed. The case of Sheo 
Nandan Alur has therefore no application 
to tbe facts of this case. The document, 
in my opinion, should have been accepted 
as sufficient evidence of the mortgage. 

I allow the appeal, set aside the decree 
of tbe court below and restore the decree of 
the court of first instance. Costs in this 
Court and in the iower appellate will be 
paid by the answering respondent. 

Appeal allowed. 


(1) (1915) 13 A.L.J. 921 = 30 I. C. 908. 
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Mukerji, j. 

Aft. Zaitun and another —Defendants- 
Appellants. 

v. 

Shaikh Kommal and another —Flaintiff- 
and Defendant-Respondents. 

S. A. No. 1516 of 1922, decided on 28th 
February, 1924, from the decree of the 
Subordinate Judge of Jaunpur, dated 
26th September, 1922. 

U) Mahommc.dan Law—Shia Law—Marriage 
with consent of girl's grand'alher but mlhcuther 
consent, she not having at ained puberty at time of 
marriage-Marriage is valid. 

Where a Shia girl had been marriel with her 
paternal grandfather's consent bat without her 
consent end where ehe had Dot attained puberty 
at the time. 

Bela the want of her consent did not affect the 
validity of the marriage. 

(b) Mahommadan Law—Shia Law - Marriage — 
Conflicting authorities as to age ot consent—At¬ 
tainment ot puberty is the test ot attainment of 
majority lor consenting to marriage. 

In tbe 8bia Law o( marriage, the authorities are 
corflictmg as to the af?e of consent for the girl end 
the attainment of pubetty is tbe test for her having 
reached ibo eae of majority for consenting to her 
marriage. [P. 871. C. 2.] 

J M. Banerji —For tbe Appellants. 

S. A. Haider —for tbe Respondents. 

JudgmentThis appeal arises out of 
a suit for restitution of conjugal rights. The 
respondent No. 1 was the plaintiff in tbo 
Court of first instance and the defendants 
were tbreo; the defendant No. 1 Mueam- 
mat Zaitun was tbe alleged wife, the 
defendant No. 2 her paternal uncle and tho 
defendant No. 3 her paternal grandfather. 

The father of tbe girl is dead. The plain¬ 
tiff's case was that he married the girl on 
the 2l9tof September, 1918, and went away 
to Calcutta. On coming baok, he wanted 
that bis wife should come aud live with him 
but her unole and grandfather prevented 

her from coming to him. 

The unole of the girl did not enter 
appearance. The defendant No. 1 was 
described in tbo plaint as a major and her 
age was given as 19 years. It was objected 
to on her behalf that, she was a minor aud 
thereupon, tbe plaintiff obtained the 
appointment of her grandfather as her 
guardian for this suit. Two written state¬ 
ments were filed, one on behalf of the 
defendant No. 1 and the other on behalf of 
her grandfather. In both the written- 
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statements it was denied that there was 
any marriage and it was further stated that 
the plaintiff was in collusion with the girl’s 
uncle who wanted that the girl shouli 
marry the plaintiff. The Court of tirst 
instance dismissed thesait holding that the 
marriage had not been proved. 

There was an appeal and it was heard 
by the learned Subordinate Judge of Jauo- 
pur. It appears that evidence was led on 
behalf of the plaintiff to show that the girl 
also had consented to the marriage, besides 
evidence showing that the marriage had 
taken place with the consent of her grand¬ 
father. The learned Subordinate Judge 
remarked that in most cases, the taking of 
consent was really a matter of form and 
this formality had been gone through, 
whether or not the consent was required 
under the law. He further found that the 
girl was of 12 years of age at the time of 
the marriage and that, the marriage had 
been performed with the consent of her 
grandfather. He also found that the story 
of the girl having consented to the marriage 
was no j established. 

In this Court only one plea has been 
urged and it is this. Under the Shia Law 
a girl is supposed to have attained puberty 
or majority for the purpose of marriage, at 
the ago of 9 and that, therefore, as the 
finding of the Court below was that the 
girl did not consent to the marriage and 
she was 12, the marriage was invalid. On 
the question as to what is the Shia law on 
the point, two authorities have been relied 
upon, namely, Baillie's Digest, Volume II, 
page 96 and Tyabji s Mohammadan Law, 
2nd edition, page 99. 

On behalf of the respondent it has been 
urged that according to the written 
statements of the defendant No. 1 and 
her grandfather she was only 10 at the 
date of the filing of the written statements 
and that therefore she must have been 
below 9 at the data of the marriago. 
Reliance has also been placed on the evi¬ 
dence of the Assistant Surgeon who 
examined the girl and stated that she was 
12 in March 1922. That gentleman, it 
appears, also said, that the signs of puberty 
were just coming out. The learned Coun¬ 
sel for the respondent relies on the 
statement of law to be found in Amir Ali’s 
Mohammadan Law, page 323, 4th edition, 
Volume II. There, it is stated that, both 
among the Hanafis and Shias alike, the 
girls attain majority on the oompletion of 


loth year, unless there is any evidence to 
show that puberty has been attained 
earlier. 

It appears to me that, it is not necessary 
for me to decide which of the two kinds of 
opinion is the more authoritative on the 
point. It appears to me that, the rule 
relates to 'presumption' and nothing more. 

All authorities are agreed that it is really 
the appearance of signs of puberty that is 
the determining factor and in the absence 
of evidence to the contrary, the presump¬ 
tion of law has to be given effect to. In 
Baillie’s Digest the footnote says “ Puberty 
is established by natural signs, which it is 
unnecessary to mention, or by age, which 
is fifteen years in males, and Dine in 
females.” As I have said, the determining 
factor is puberty and in the absence of 
evidence, the age has to be considered. 
The Assistant Surgeon found in 1922 that, 
the signs of puberty were just appearing. 
Thi9 would clearly mean that three years 
earlier the girl had not attained puberty. 
This is something which is very very 
definite and can be acted upoD. There is 
no finding by the learned Subordinate 
Judge that the girl bad or had uot attained 
puberty. It is open to me to oome to a 
conclusion on the point, on evidence, under 
section 108 of the Code of Civil Procedure. 
When you have got a solid fact no ques¬ 
tion of presumption arises. It follows that 
Musammat Zaitun had not attaired puberty 
when she was married and therefore the 
question of her consent was immaterial. 

I hold that the marriage is valid accord¬ 
ing to Shia Law. The appeal therefore fails 
and is hereby dismissed with costs which 
will inolude counsel's fee on the higher 
soale. 

Appeal dismissed. 


** 1924 Allahabad 871. 

Daniels and Neavb, jj. 

Narain —Defendant-Appellant. 

v. 

Ram Saran Das and another —Plaintiffs- 
Respondents. 

S.A. No. 1537 of 1922, deoided on 3rd 
July, 1924, from adeoroeof the Subordinate 
Judge of Muzaffarnagar, dated the 11th 
July, 1922 

Hindu Law-Joint /amity— Alienation. 

Whero a member of a Hindu joint family mort¬ 
gaged his undivided share and in the subsequent 
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partition the property to which the mortgage 
related was allotted wholly to another member of 
the family but wt? sc 1 i in execution of the mort¬ 
gage decree obtained by the mortgagee. 

Held he (the member to whom the property 
had been allotted in partition) could recover the 
property sold. 

(b) Evidence Act , S. ii3—SiJjr.se. 

Non-intervention in mcrtg-*ge suit by A Against 
B regarding property which, subsequent to the 
mortgage, was allotted in partition to C does not 
estop C from recovering the property when it has 
been sold in execution ol mor'gage decree. 

A. Sanyai —for the Appellant. 

M. L. Aganvala —for the Respondents. 

Daniels, J.:—The plaintiff Rvra Saran 
Das and tne second defendant Shadi Ram 
were two undivided brothers. Shadi Ram 
in 1913 executed a mortgage of his 
undivided share in favour of the father of 
the appellant. Subsequently a partition 
took place between the two brothers and 
the particular property to which the 
mortgage related was assigned wholly to 
the plaintiff. After the partition the appel¬ 
lant’s father brought a suit for sale on bis 
mortgage, but did not implead the plaintiff. 
He obtained a decree against Shadi Ram 
and the appellant, his father having died, 
bought the propeity in execution proceed¬ 
ings. The plaintiff subsequently brought 
the present suit to recover tbe property, 
and unuer the rule laid down in Bhuv 
Singh v. Chhcda Singh (1), h\s right to do 
so cannot be disputed. Narain has put 
forward three grounds of appeal. The first 
is that Shadi Ram should be treated as 
having executed the mortgage in the 
capacity of manager of the joint family. 
This is a plea which was Dever raised in 
either cf the Courts below, and it is too 
late to rut it forward now. The second 
plea is that the plaintiff is estopped from 
bringing the suit, because he did not 
intervene in tbe suit brought by the 
appellant against Shadi Ram. This plea 
is obvionsly without force. The third plea 
is that the partition between the two 
brothers was fraudulent. This is a plea 
which was raised and deoiaed in the Courts 
below and the finding of both Courts is that 
no fraud is established. The appeal there¬ 
fore fails and it is hereby dismissed with 
costs. Under all the circumstances of the 
case we refrain from allowing fees on the 
higher scale. 

Appeal dismissed. 


* 1924 Allahabad 872. 

Daniels and Neave, jj. 

Ear Prasad and another— Dafendants- 
Appellants. 

T. 

Firm Ram Sarup Radha Kishen — 
Plaintiff-Respondent. 

S. A. No. 1542 of 1922, decided on 1st 
July, 1324, from the decree of the District 
Judge of Mainpuri, dated the 20th May, 
1922. 

(a) Civ . Pro . Code, 0. 8, r. 6—Suit/or a.counts. 

Where what the defendants say i9 that there 
were definite sums of debit and credit between the 
parties and that on the date of suit a definite 
known balance, the amount of which is g'ven in 
the written statement, was due to the defendant 
from the plaintiff and this balance is shown in 
tfcejr aooount books as due on the date of suit. 

Held it was not a olaim for accounts and that 
defendant could claim set off. [P. 873. C. 1.] 

(b) Civ. Pro, Code, 0. 8, r, 6—Ascertained sum • 

A sum oan be treated at as:ertiinoi though it 

hai been neither been admitted by pUintiff nor 
deoreed by the Court. (14 C-WN. 170, Foil.) 
[P. 873. C. 1.] 

(ol Cit;. Pro . Code , 0. $, r. 6—Claim for 
accounts, 

Noolaim for accounts can be made by defendant 
but aolaim for set ofl can be m vie. (P. 873, C. IJ 

Tv. N. Eaiju— for the Appellants. 

Nchal Chand and S. N. Sen —for the 
Respondent. 

Daniels, J.:—The sole question in this 
anneal is whether tbe defendants are entit¬ 
led to r.Uim a set off under Order 8, rule 6 
oi the Code of Civil Procedure. Tbe Courts 
below have declined to go into the merits 
of tbe set-off claimed on the ground that 
the sum claimod is not an ascertained sum 
and therefore doos not fall within the pro¬ 
visions of the rule. In the Courts below 
the question of equitable set-off was also 
discussed, but in this Court the argu¬ 
ment has been confined to the legal 
set-off provided by rule 6 The suit 
was one for the balance of the price 
of castor 9eed sold by the plaintiff to the 
defendants. Tbe defence, so far as we 
are now concerned with it, substantially 
was that this transaction formed one of the 
number of transactions bet ween the parties 
in which there were payments to be 
oredited on both sides aud that on these 
other transactions on bho date of suit a 
definite sum of Rs. 1.126 nas due to the 


/l) (1920) 43 All. 596 = 59 I.C. 171 = 19 A.L.J. 807. 
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defendants from the plaintiff. There wore 
also certain minor ascertained sums as no 
one of which the olaim of set-off has been 
allowed. If this wer6 a claim for accounts 
in the sense that the defendants were 
asking the plaintiff to render an account 
aod the sum due to the defendants could 
only bo known to the latter when the 
accounts were rendered, there might- bo 
great foroe in the view taken by the courts 
below. This, however, is not the nature of 
the claim. What the defendants say is 
that there were definite sums of debit 
and credit between the parties and 
that on the date of suit a definite 
known balance, the amount of v/hich 
is given in the written statement, was due 
to the defendants from the plaintiff and 
that this balance is shown in their account 
books a9dneon the date of suit. In any 
ordinary moaning of the term, the sum so 
claimed is an ascertained sum. The learned 
counsel for the respondent has argued that 
a sum oan only be treated as ascertained 
when it has been either admitted by the 
plaintiff or decroed by the court. None 
of the authorities to which he has refer¬ 
red, supports Miis proposition, and the 
caso of Edward Dalgleish v. Ramdin Singh 
Chowdhry (l) definitely contradicts it. 
The commentators on the Code are also 
all agreed that the words ‘ ascertained sum 1 
are used to exclude such items as unliqui¬ 
dated damages and mesne profits the 
amount of which is not ascertainable until 
the court determines them. Hero the sum 
claimed is a definite ascertained amount 
and we think that the courts below were 
wrong in refusing to go into the defendants' 
claim. We accordingly set aside thedeorees 
of both the courts below and remand 
the case through the lower appellate court 
to the court of first instance with directions 
to enquire into the set-off claimed and to 
modify its decree accordingly if anything 
is found to be due to the defendants on 
account of set-off. The appellants will get 
their oosts of this appeal including in this 
court-fees on higher scale. Other costs 
will abide the result. It will not be open 
to the parties to reagitate any question 
already decided exoept the questions which 
arise on the olaim of set-off. 

Appeal allowed. 


(1) (1910) 14 0.W.N. I70-0I.C. 67. 
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Daniels, j. 

Balkaran Li! and other* —PIaintiff3- 
Appeliants. 

v. 

Malik Namdar and another —Defendants- 
Responden's. 

S. A. .No. 1551 of 1922, decided on 
18th February. 1924, from the decree of the 
Second Additional Judge of Gorakhpur, 
dat-^d 5th May, 1922. 

[*) CiV Pro Cole, 0 41, r. f -Pl/f?. in Court 
of first instance i ncludei on oeha'f of several 
persons — O'dy one appealed in lcw f r Court — Othfr 
ptffs. were rijt iwvleiaed as respondents—Other 
plffs. have no 1 d*ih standi to appeal to 
Court . 

Where only one of ra^ov plaintiffs appealed 
in the lower Ourt on behalf of all and other 
plaint-ffs were not imple^e-l as respondents '«od 
whero there a second appeal to the High 
Court. 

Held* the otb*r had r.o ’ocm standi to 
appeal to the High Court as they could not be 
deemed to he parties to the deer?'* in lh* lower 
appellate Court. (1923 All. ill, FjU.) [P. 374, 
C. a.] 

(b) Evidence Act , S. ! 15—Estoppel bp conduct. 

Where two members of a Hindu joint family 
mortgaged property and thcro a mert-gage 
decree alter which one of the mortgagers died 
withoutiftsue andio the proceeding lor final decree 
one of hi* brothers not a party to the mortgage 
had been made a parly. 

Held that as it wis legally open to him t ■> plead 
that he claimed under independent title and 
should not be raids a party to the final decree and 
as be had not done so he was bauod by the decree 
and could Dot by plff. in a subsequent suit to set 
aside the dcoree. [P. 875, C. 1.] 

( 0 ) C»u. Pro. Code , S. 53—Morigaoe bp member 
of jcinl family — Mortgagor's death without issue 
after mortgage decree—His brother mi be party to 
proceeding for final dtcree—He an plead that he 
should not be jointd as party. 

Where after mortgage decree hai b*en passed on 
a mortgage by two mnobar* of a Hindu joint 
family one of the mortgagors died without issue 
and in the proceedings foe final decree one of his 
brothers was mado party. 

Held t he ooutd resist this as it is only in case cf 
aon or other descendant tba*. a oor*on taking 
property bv survivorship oan he joined *9 
legal representative under 8. 51 145 All. 455, 
FolM [P. 675, C. 1.] 

Jang Bahadur Lai and Sinha —for She 
Appellants. 

S. D. Sinha —for the Respondents. 
Daniels, J.: —The relationship of the 
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Daljit Lal and Zalim Singh mortgaged 
the suit, property in the year 1898 to the 
defendant Malik Namdar. Malik Namdar 
subsequently brought a suit on his mort¬ 
gage impleading the mortgagors and Daljit 
Lai's son Basdeo Lal. The suit was 
compromised and resulted in a decree for 
sale of the property. Tbis decree was 
made absolute in the year 1912 in a pro¬ 
ceeding to which the principal appellant 
Kamala Pra3arl was also a party as was 
also the first appellant Balkaran Lal. The 
plaintiffs in the suit out of which this 
appeal arises were: 

(a) Basdeo Lal, 

(6' Balkaran Lal and his three sons, and 
(c) Kamala Prasad. 

Their claim is to recovor the property on 
the ground that the decree absolute for sale 
obtained by Malik Namdar in 1912 is not 
binding on them, the property being joint 
family property which was mortgaged 
without legal necessity. 

The learned Subordinate Judge held 
that the-e was legal necessity for the sale 
and dismissed the suit on tbis ground. 
Kamala Prasad alouo appealed but stated 
in nis memorandum of appeal that he was 
appealirg on behaif of all the plaintiffs 


under Order 41, rule 4. The learned 
Additional Judge has dismissed the appoaL 
on two grounds. 

First, that Kamala Prasad was bound by 
the final decree of 1912 to which he was a 
party, and 

second, that he was not entitled to 
appeal on behalf of the other plaintiffs. 

Before dealing with the other points I 
may note that the view was expressed by 
two Judges of this Court in Ambika Prasad 
v. Jhivak Singh (1) that a plaintiff profes¬ 
sing to appeal under Order 41, rule 4 is not 
entitled to proceed with his appeal without 
making the other plaintiffs parties thereto 
as respondents. The passage is on page 
289. The learned Judges say : 

"This objection is sufficiently met by 
another case, that of Balaram Pal v. 
Kanydha Majhi (2). This case seems to us 
to be absolutely in point. It was laid down 
there that where one of several plaintiffs pre¬ 
fers an appeal in whioh the other plaintiffs 
arealso interested,rule 4 of Order 41 of the 
Code of Civil Procedurs does not authorise 
him to proceed with the appeal with¬ 
out making the other plaintiffs parties 
thereto." 

In this view it does not appear what 
locus standi the remaining plaintiffs have, 
to appeal to this Court against a decree to 
which they were not oarties. In his appeal 
to the Court below Kamala Prasad joined 
no one as a respondent except the defend¬ 
ants Malik Namdar and Daljit Lal. 

In answer to the first finding of the 
learned Judge it is argued on behalf of 
Kamala Prasad that he must have been 
joined in the appeal in bis capacity of a 
member of the joint family as legal 
representative of Zalim Singh. I have not 
been referred to any judgment to show how 
be came to be joined but as Zalim Singh 
had died before the final decree waspassed 
it may be taken as probable that this was 
correct. It is, therefore urged that it was 
not. open to him to urge any plea whioh 
Zalim Singh himself could not have urged, 
aDd Zalim Singh being one of the original 
mortgagors could not have pleaded that the 
mortgage was without legal neoessity. It 
was, however, open to Kamla Prasad to 
plead that ho was not the legal repre¬ 
sentative of Zalim Singh and that the 
decree was not bi nding on him as he 

(1) 1938 All 311 = 46 All. 386 = 31 A.LJ. 91- 
4 L.R. A Civ. 93. 

(3) (1919) 63 I.C. 648. 
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claimed under an independent title. It 
is only in the case of a son or other 
descendant that a person taking property 
by survivorship can be joined as a legal 
representative under section 53 of the 
Code of Civil Procedure and it has recently 
been held by a Benob of this Court that the 
seotion does not apply to a nephew 
(Jagannath Singh v. Mott Lai (3)1. Kamla 
Prasad was the nephew of one of the mort¬ 
gagors and the brother of the other. It 
appears to me therefore that it was open 
to him to plead that be held under an in¬ 
dependent title and oould not be joined as 
a party in the proceedings for preparation 
of the 6nal decree. Not having done so he 
must be held to be bound by the decree. If 
be was bound by the decree he wa9 not 
entitled to appeal from it under Order 41, 
rule 4, on behalf of plaintiffs who were not 
parties to the decree, e <?., Sant Bakhsb and 
Sahdeo, while those who were parlies are 
equally bound by it. Id this view the 
decree of the Court below is correct and I 
accordingly dismiss the appeal with costs. 

Appeal dismissed. 

(3) 1933 All 539 = 45 All. 455 = 31 A.L.J, 353. 
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Daniels and Neave, .jj. 

Buddhoo alias Gulah Das —Defendant- 
Appellant. 


Sheo Charan (plaintiff) and Bhagivan 
Das —(Defender. O-Respondents. 


S. A. No. 1565 of 1922, deoided on 2nd 
July, 1924, from a decree of the Distriot 
Judge of Benares, dated the 9th May, 1922. 


(a) Guardians and Wards Act, S 31—Creditor can 
relp on Court's sanction as tvuence that the Court 
has satisfied itsilf as to the propriety of the trans¬ 
action—Guardians and Wards Act, 8. 29. 

It is <hc duty ol the Court to whioh an appli¬ 
cation is made under S, 29 of (be Aot 
for sanction of the ealo ol a minor’s pre-party, to 
eatiBly itself by enquiry that the transaction 
is necessary and is for the minor’s benefit and a 
oreditor is entitled to rely on an order of canotion 
RB . evidence that the Court has satisfied itself on 
thiB point and that the transaction iit a proper one. 
(1993 Mad. 135, Rel. on ; 11 Cal. 879 at 933, Foil.) 
[P. 876, C. 9.] 


(b) Guardians and Wards Act. S. 31 (2)— 
Omission to recite in order the rucesssity does not 
make sancfioh illegal. 


The mere omission to reoite the necessity in the 
order is no more than an irregularity and it does 
not render the aanotion altogether illegal (li Oat. 
L.J. 197, Foil.) (P.876, 0.1.] 8 


Barnandan Prasad —for the Appellant. 

K. N. Katju —for the Respondent. 

Daniels, J.:—This appeal arises out of 
a suit brought by the plaintiff to en¬ 
force a mortgage of a house belonging 
to the appellant Buddhoo. The appellant 
impeaches the sale on tho ground that 
it was made by his father as bis guardian 
without legal necessity. It was also sug¬ 
gested that bis father was spendthrift and 
an immoral person, but this plea has now 
disappeared. The appellant’s father Bhag- 
wan Das was the certificated guardian of 
his son, and the mortgage was made with 
the sanction of the Distriot Judge recorded 
under section 31 of the Guardians and 
Wards Act. Both the Courts below have 
held that this sanction is prima Jacie evi¬ 
dence that the transaction was justified 
and that it was sufficient to relieve the 
oreditor of the necessity of makiDg any 
further enquiry. We think that this view 
is coned. It is the duty of the court to 
whioh an application is made under 
seotion 29 of the Aot for sanction of the 
sale of a minor’s property, to satisfy itself 
by enquiry that the transaction i9 neces¬ 
sary and is for the minor's benefit, and a 
creditor is entitled to rely on an order of 
sanction as evidence that the Court has 
satisfied itself od this point and that the 
transaction is a proper one. This view 
has quite recently been taken by the 
Madras High Court in Nallaka Venkata- 
sami v. Rajam Virranna (1). It is also in 
accordance with the observations of Their 
Lordships of the Privy Council in Ganga- 
pershad Sahu v. Maharani Bibi (2), where 
they say:— 

"Their Lnidahip? think that wbcD an or Jer of 
the Court has been made authorising the guardian 
of an infant to raise a loan on the security of the 
infant's estato, the Ipooor of the money is entitled 
to trust to that order and that be is Dot bound to 
inquire as to the expediency or necessity of tbo loan 
for tbo benefit of the infant’s estate. II any fraud 
or underhand dealing is brought home to him that 
would be a different matter ; but, apart from aoy 
obarge ol that kind, their Lordships think ho is 
entitled to rest apon tho order". 

Two other points have been raised by 
the appellant in argument. The first is that 
the sanction is not a legal sanotion because 


(1) 1993 Mad. 135 = 45 Mad. 499 = 49 M.L.J. 333 
-15 M.L.W. 378 = 11999) M.W N. 967- 
31 M L.T. 484. 

(9) (1885) 11 Cal. 379- 19 I.A. 47-4 Bar. 691 
(P.O.). 
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fche necessity for fche mortgage was not reci¬ 
ted in the order as required by section 31 (2 ! 
of the Act, and the other, that the rea¬ 
sons given bv the plaintiff's father in his 
original application are no', sufficient) to 
justify the transaction. 

As to the second point, it is suflicie .t to 
sav that the question is one which might 
have involved the taking of evidence, and 
that it was never raised in either of the 
Courts below. We, therefore, deoline to 
enter into it. The first question aUo was 
not raised in either of the courts below, and 
we need not therefore go into it, but in 
any case we consider that the mere 
omission to reoite the necessity in the 
order is no more than an irregularity and 
that it do83 not render the sanction 
altogether illegal. In this respect we 
prefer the view of the Calcutta High Court, 
in Maharaja Sir Rameshwar Singh Baha¬ 
dur v. Dhunpat Singh (3), to that taken by 
the Judicial Commissioner of Oudh in 
Bankey Lai v. Swann Dayal (4). Except 
for the omission to recite the necessity the 
order appears on the race of it to have b*<eo 
passed with due caro, for the learned Judge 
has been oareful to lay down the condition 
that the interest on the mortgage to be 
effected should not exceed 12 per cent. For 
these reasons we dismiss the appeal with 
costs including in this Court fees on the 
higher scale. 

Apcpal dismissed. 

(31 (19101 110.LJ. 197-5 I.G. 334. 

,4 1 ,1990) 93 0.0. 71 = 56 1.0. 328 = 7 O.L.J. 207. 
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Nravk, .t. 

Krishna Misir —Defendant- Aopellant. 

v. 

Dwarka Pandeu and others— PUintiffs- 
Respondents. 

S. A. No. 1635 of 1922, decided on 9th 
May 1924, against the deoreo of the 
Subordinate Judge of Azaoagarh, dated 
9th September, 1922. 

Limitation Act. 3. 19 -Admission as to third 
party's right *: plaint in one's suit may be valid 
aoknoioleugment of such right within me section. 

In a flUit for redemption ol a mortgaga a state¬ 
ment in the pilin', made by soma ot the mort- 
*.»gora that certain other mortgagor? who did not 
jeiti in that suit as plaiutifl had a right to redeem 


the merteage was an admission in respect ot 
• he latter’s right with regard to the mortgaged 
Droparty and is ao ackuosiedsmeoi wuhin the 
meaning of 8. 19 of the Limitation Aot and 
Kive* a fresh start to limitation. (P. 876. C. 2 and 
P. 877, C. 1.] 

Iqhfil Ahmad— \ov the Appellant. 

-V. Opadhiya —for the Respondents. . 

Judgment: —Thi3 is a defendant's ap¬ 
peal arising out of a suit for redemption. On 
the 21st January, 1852, plaintiffs' aoce9t-or 
Mst. Gaura Kuar mortgaged a one anna 13 
gandas share to three persons : Behan 
Pande, Durga Pande and Bisheshar P&nde. 
The mortgagees were put in possession. 
Later on one of them, Behari, realised his 
share of the mortgage money by sale of 13 
gandas. Tne remaining two mortgagees 
were thus left in possession of one anna. 

On the 11th Juuo, 1892, the plaintiffs’ 
ancestor sold 161 gandas out of the remain¬ 
ing one anna to «he defendants' ancestor, 
who on the 20th December, 1911, brougdt 
a suit for redemption of the whole ooe 
anna. He pleaded that he was owner 
under tne saiedeed of a 164 ganda share 
and was in a Iverse possession of the re¬ 
maining 3i gioj?.9. The suit was decreed 
and on payment of the decretal amount 
the ciofond*nr,H got possession of the whole 
one anna. 

On the 20th January, 1921, the plaintiffs 
brought the present suit for redemption of 
34 gandas. Admittedly more t.haa 60 years 
have elapsed since the original mortgage of 
1852, but it has been found that the 
defendant's plaint in bis suit of 1911 
contains an acknowledgment of the present 
plaintiff’s right to redeem, which operates 
under section 19 of the Limitation Act co 
giw a fresh starting point of limitation, 
aud that the present suit, which has been 
brought within 12 years of the tiling of that 

plaint, is withiD time. 

The only question for decision in this 
appeal is whether the defendants' plaint in 
their suit of 1911 contains such an acknow¬ 
ledgment as will give a fresh point of 
limitation for the present suit. 

The learned Subordinate Judge has relied 
on the ruling of this Court in Balesliwor 
v. Ram Deo (1), in which id was held that in 
a suit for redemption of a mortgage a state¬ 
ment in the plaint made hv some of the 
mortgagors that certain other mortgagors, 
who did not join in that suit as plaintiff, 

(I) (1914) 36 All. 408-24 1.0. 104-12 A.L.J. 

674. 
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had a right to redeem the mortgage was 
ao admission in respeot of the latter’s 
right with regard to the mortgaged pro¬ 
perty, and was an acknowledgment within 
the meaning of section 19 of the Limita¬ 
tion Act. 

On the other side a Full Beuch decision, 
Ashfaq Ahmad v. Wazi Alt (2) is oited in 
which it was held that where oue of several 
co-mortgagors redeems the whole mortgage, 
be thereby puts himself into the position 
of the mortgagee as regards that portion of 
the mortgaged property which represents 
the interest of the other co-mortg&gorB and 
the period of limitation applicable to a suit 
for redemption brought by the other co- 
mortgagors is provided for in Article 148 of 
Schedule 1 of the Limitation Act. Suoh 
period begins to run from the date when 
the original mortgage was redeemable and 
not from the date of its redemption by the 
aforesasid co-mortgagors. 

It is contended that in a suit for redemp¬ 
tion the names of any co-mortgagors who 
did not join in the suit must be included in 
the array of defendants and mention made 
in the plaint of the right to redeem. There 
must, therefore, have been snoh a reference 
to the co-mortgagors in the suit out of whioh 
the appeal arose in 14 All. 1, and the effect 
of the decision in 12 A.L.J., 674 is prac¬ 
tically to overrule the Full Bench decision 
of 14 All. 1. There is nothing to show 
whether the plaint in that oase contained 
any of the names of the oo-mortgagors who 
had a right to redeem, and the point was 
certainly not taken in the appeal. 

Following the ruling in 12 A.L.J. 674, 
I hold that the admission in the redemption 
suit brought bv the defendants in 1911, 
that Bhagwan Pande had a right to redeem, 
amounts to an acknowledgment of the 
liability of the defendants themselves to be 
redeemed in the event of their succeeding in 
their suit, and that this gives rise to a 
fresh period of limitation. The appeal, 
therefore, fails and is dismissed with costs. 

Appeal diemitsed. 


(a) (1891) U All. 1-1891 A.W.H. 911 
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Danikls, J. 

Bam Karan Singh and anohert —Defen¬ 
dants-Appellants. 

v. 

Raja Ram and another —Plaintiff and 
Dofendant-Reapondent8. 

S. Appeal No. 1688 of 1922, decided on 
23rd April, 1924, from the decree of the 
Sessions and Subordinate Judge, Jaunpore, 
dated 21st June, 1922. 

(a) 'ip. Pro. Cod$ t 8 . 100 — Wlirthtr arrears 
accrued ewing to default of usufructuary mortgagee 
is a question of iaio and fact—Transfer of Pro¬ 
perty Act. S. 76 . 

The question whether, the arrears of rent accrued 
owiog tn the default of the mortgagee himself is a 
mixed question of law and fact, and oaonot be 
raised for the first time in the second appeal. 
[P, 878. 0. 1.) 

(b) Transfer of Property Act , 8 68—Section ap¬ 
plies ex)rn when mortgagee retains possession of part 
of the mortgaged prcperiy. 

Where section 68 of the Transfer of Property 
Aot bag become applicable the mere fact that the 
mortgagee still retains possession of some part of 
the hypothecated property is no ground for refus¬ 
ing him his remedy for reoorery of the mortgage 
mon-y. [P. 878, C. 1.) 

(c) Cit>. Pro . Code , O. 34. r 6— Right io personal 
decree is different from the right given by cover ant 
in deed to recovrr menty by sale—Transfer of Pro¬ 
perly Act , S. 68. 

A covenant oontained in a mortgage deed giving 
the mortgagee a right to recover the mortgage 
money by eale of the mortgaged property ie oei- 
tainly binding on any person claiming title from 
a mortgagor and stands on an entirely different 
footing from the right to a personal decree, (34 All. 
G3 IPO.), Dist .) [P. 870, C. 9.] 

(d) Occupancy Bolding - Mortgage of one eateu- 
ted before Agra Tenancy Act is valid . 

Mortgage of ao oooupanoy holding is not void 
i! the mortgage had been exeouted before the 
passing of the Agra Ttnanoy Act of 1901 (37 All. 
970, Ref.; 39 A. 539 Rel. on.) [P.:878, C, 9.] 

S. P. Sinha —lor the Appellant. 

H. Mushtaq Ahmad —for the Respts. 

Judgment:—In the year 1898 Sheo 
Dutt Lonia the husband of the defendant 
Mat. Muuia exeouted a usufructuary 
mortgage in favour of the plaintiff's- 
anoestor of two plots Nos. 219 and 221 in 
Mauza Kalyanpur in the Jaunpur dietriot. 
The mortgagor waB oooupan.y tenant of 
No. 219 and fixed-rate tenant of No. 221. 
After her husband's death Met. Mania 
relinquished No. 219 to the zamindar and 
the mortgagee lost possession of it. Tha 
rent of No. 221 fell into arrears. The^ 
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zamindar got it put up for aaie in execution 
of a decree for those arrears and it has 
been purchased by tho defendants-appel- 
lants Ram Karan Singh and Har Karan 
Singh. The plaiutiff-mortgagee brought 
the present suit on the basis of feetiou 68 
of the Transfer of Property Act and of a 
covenant contained in the mortgage for 
recovery of his mortgage money by sale of 
plot No. 221. His suit has beer decreed 
by the Court below and the auction- 
purchasers appeal. 

Three pleas have been urged before me. 

1. That the arrears of rent accrued 
owing to the default of 'ho mortgagee 
himself, and therefore he cannot enforce 
his mortgage agaiust the purchasers of 
the plot. 

2. That the mortgagee has not relinqui¬ 
shed posession of No. 221 and therefore he 
cannot olaim to recover any part of his 
mortgage money from this plot. In the 
alternative it is urged that he can only 
recover a proportionate part of it. 

3. That because part of the mortgaged 
property consisted of an ocoupanoy holding 
the entire mortgage is invalid and unen¬ 
forceable. 

I The first question is a mixed question 
of law and fact. The respondent takes a 
preliminary objeotiou that it is raised for 
the first time in appeal to this Court. The 
objection is correct. The plea was not 
taken in the written statement. It is not 
to be found in any of the eight issues 
framed by the learned Munsif. There is 
no disoussion of it in the judgment 
of the court below. Under these circum¬ 
stances this Court is not in a position to 
say whether the arrears of rent were due 
to any default of the mortgagee or not, and 
the respondent is fully entitled under the 
rulings of this Court and of the Privy 
Council to object to the point being taken 
for the first time in second appeal. 

The second plea consists of two alter¬ 
natives which are quite distinct from each 
other. As regard* the first alternative, 
where section 68 of the Transfer of 
Property Act has become applicable the 
mere fact that the mortgagee still retains 
possession of some part of the hypothe¬ 
cated property is no ground for refusing 
him his remedy for recovery of the 
mortgage money. No authority has been 
shown to me in support of the appellants 
contention aud i« ia untenable. With 
reference to the second alternative the 


learn ad Subordinate Judge has aisoussed 
at considerable length the question whether 
a decree for sale or only a personal 
decree can be passed in the absence of a 
covenant to the contrary under section 68 
and has hel l that only a personal deoree 
can be passed. He hoids however that 
the question is not really material in the 
present instance because there is a cove¬ 
nant in the mortgage deed which justifies 
the mortgagee in getting a decree for sale. 

The mortgage deed has been rea i to me 
and there is a covenant in it by which the 
mortgagee is entitled in the event of 
dispossession from the whole or any part 
of the property to recover his mortgage 
money from any moveable or immoveable 
property belonging to the mortgagor 
whether forming part of the mortgaged 
property or uot. This covenant is not 
disputed by the appellants, but they con¬ 
tend that it is not binding on them as 
transferees from the mortgagor. In support 
of this proposition they really on Jumna 
Das v Ram Autar Patide U). That case 
is not however in point. It merely holds 
that a purchaser of the mortgaged prooerty 
is not uoder a personal liability to pay 
the mortgage money under seotion 90 of 
the Transfer of Property Act correspond¬ 
ing to Order 34, rule 6 of the present Code 
of Oivil Procedure. A covenant contained 
in a mortgago deed giving the mortgagees 
right to recover the mortgage money by 
sale of the mortgaged property is oarnainly 
binding on any person claiming title from 
a mortgagor and stands on an entirely 
different footing from the right to a per¬ 
sonal deoree. 

The third plea is that a mortgage of 

an ocouDancy holding is void, and that the 

inclusion of this holding in the deed 
invalidates the whole transaction. If the 
mortgage had been executed, after the 
passing of the Agra Tenancy Act of 1901, 
there would have been much force in this 
plea. Under the previous law it was 
however held that such a mortgage was 
no", absolutely void—vide Rang Lai Kuntoar 
v. Kishori Lai (2). In another ca36 which 
was very similar to the one before me it 
was held by Richards, C. J., and Walsh, J., 
that a mortgage of both occupancy and fixed 


1) (1912) 31 All. 63 = 39 I A_ 7-116 C.W N. 97 = 

H M.L.T. 6 = 9 A L J. 37 = 1912 M W.N. 
32=15 O.L.J. 69=14 Coin. L R. 1 = 13 
I.C. 804 = 21 M L J. 1168 (P.O ). 

2) (1915) 37 AH. 278 = 23 I C. 278 = 13 A.L.J. 800. 
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rate holdings executed prior to the passing 
of the Agra Tenancy Aot • ould be enforced 
by sale of the fixed-rate holding : Rajcndra 
Prasad v, Ramjalan R ti '3b These two 
oases are decisive aga '■=& tbo plea put 
forward by the appellaD 

The result is that the appeal fails. It is 
accordingly dismissed with oosts includ¬ 
ing in this Court fees on the higher scale. 

Appeal dismissed. 

(3) (19171 39 All. 539=15 A.L.J. 514 = 39 I C.785. 
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Nbavk, j. 

Kedar Nath and others —Defendants- 
Appellants. 

v. 

Jagan Nath Singh and others —Plaintiffs 
and Defendant-Respondents. 

S. A. No. 1716 of 1922, decided on 24oh 
April, 1924, from the decree of the District 
Judge of Bareilly, dated the 26oh July, 
1922. 


V. P. Land Revenue Act (1901). S. 333 (ki- 
8uit to challenge partition on the ground of fraw 
w not maintainable. 

Where the plfls. were parties to a partition an 
the property in dispute was the aubjeot-matter c 
that very proceeding the oaeo ie a very clear int 
tanoe to which 8. 233. Cl. k applies and the suit i 
barred by reason ol the prohibition contained i 
that seotioD. Partition record is analogous to 
deoree defining the rights ol parties, given inte 
partes. [P- 880, 0. 1 .] 8 

P. L. Barterji— for the Appellants. 

N. P. Asthana —for the Respondents. 

Judgment:— The faots out of whicl 

this appeal arises are as follows 

In 1913 the plaintiffs were recorded a: 

W hSr wV f 1 J bi9wa - 3 biewansis odd 
Jagan Nath and others, the pro tormi 

defendants, were reoorded as oo-shares o 

18 biswansis odd. Partition proceeding: 

were met'tuted m 1913 at the instance o 

Jagan Nath both applied to have fchei 
ahares made into separate pauis. It ii 
not now disputed that in drawing uo 
partition proceeding a mistake was 

^J bat ,. fcha . 8bara L of plaintiff 
wrongly diminished by six biswansis wl 
were added to the share of J agan N 
lae partition was confirmed in 1914 
a new khewat prepared in accordance \ 


it. The pro forma defendants have since 
sold their share to tbe defendants appel¬ 
lants, including the six biswansis wrongly 
added to it. The present suit was brought 
by the «lair till's in 1921, after the defend¬ 
ants appellant- bad obtaiued mutation, on 
the allegation that owing £,-> c. fraud 
committed by the patwart aud Jagan Nath 
and others, the f nd taqsim had been 
wrongly drawn up. The plaintiffs had not 
discovered the mis’ake till the mutation 
proceedings were begun. 

Both the Courts have found that there 
was no fraud. The partition proceeding, 
in which the mistake occurred, was signed 
by all the co-sbarer3 including the present 
plaintiff. 

The main defence set up was that the 
suit was barred by section 233 [k) of the 
Land Revenue Act. This was repelled by 
both tbe Courts below, who found that this 
seotion had no application. 

In appeal the same plea is takeu and the 
learned Counsel for the appellant relies on 
several rulings of this Court and in parti¬ 
cular Raghubir Singh v. Tulshi Ram (1), 
in which it was held that a suit for correc¬ 
tion of mistakes made in a partition 
khewat was barred by tbe principle of res 
judicata, as the plaintiff ought to have 
raised this question in the partition procee¬ 
ding. One of the main grounds on which 
the decision was based was chat the ap¬ 
pellant had had ample opportunity for 

putting forward any objections, but did not 
do so. 

Section 233 (k) of the Land Revenue 
Act provides that no person shall institute 
auy suit in tbe Civil Courts with respect 
to partition or union of Mahals, exoepi as 
provided in sections 111 and 112, that is, 
unless he has already made an objection 
before the Collector, who has directed him 
to proceed to tbe Civil Court, or unless 
the Collector has deoided suoh au 
objection himself It is contended that in 
the present oase the partition proceeding 
must under seotion 114 of the Land 
Revenue Aot have been submitted to the 
Collector for confirmation and that before 
it was finally confirmed the plaintiffs had 
the opportunity of discovering the mistake 
and applying for its oorreotion. 

The learned Advocate for the respondents 
oontends that the plaintiffs had no reason 
t o supp ose that any mistake had bean 

(1) (1916) 13 A.L.J. 648 = 29 I.C. 22. 
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maoe. Their own application and that of 
■Jagan Nath each contained a correct dis¬ 
cretion of the respectivo shares. He fur¬ 
ther relies on two Full Bench rulings of 
thie Court : Shambhu Singh v. Daljit 
Singh (2) and Kalka Prasad v. Man 
Mohan Ltil (3). In both of these the facts 
were similar but one important detail, 
which distinguishes the case of Shambhu 
Singh v. Daljit Singh (2) from the present 
case, is that it was found that no 
notice had been given of the partition 
to the rightful owner of the land. 
Both these cases were considered later by 
a Full Bench of this Court in Btjai Misir 
v. Kali Prasad (4). In this latter case it 
was held by a majority of the -Judges 
that, where the appellate 3 were parties to 
a partition ana the property in dispute was 
the subject-matter of 'hat very proceeding, 
the case was a very clear instance to 
whico section 233, clause k applied and 
that the suit was barred by reason of the 
prohibition contained in that section. 

It seems to me that the present suit is 
an attempt to set aside the partition and is 
barred by section 233 (i). The plaintiffs 
were evidently guilty of extreme careless¬ 
ness at the time of partition and the error, 
which has occurred in the partitiou pro¬ 
ceeding, is due to their lack of attention 
at the proper time. As has been pointed 
out by the Board of Revenue in Select Deci¬ 
sion No 6 of 1913, the partition record 
is analogous to a decree defining the rights 
of parties, given inter partes. The plaint¬ 
iffs' case is a hard one, but they have no 
one but themselves to thank for the posi¬ 
tion in which they ffnd themselves. 

The appeal is allowed with costs in all 
Courts including in this Court costs on 
the higher scale. 

Appeal allowed. 

<9l (1916) 3$ All. 249 = 33 I C. 19 = 14 A.L J. 293. 
<3> (19Jfi) 38 All. 302 = 33 I-C. 86- 14 A.L.3. 373. 

(P.B.! 

(4) (1917) 39 All. 469 = 41 I.C. 912 =15 A.L.J. 

496 (F.B.) 
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Nbavk, j. 

Babu Bam — Defendant-Appellant. 

v. 

Tasin and another —Plaintiffs-Respon¬ 
dents. 


S. A. No. 1744 of 1922, deoided on 
9ch May, 1924, against the decree of the 
Subordinate Judge of Meerut, dated the 
16th September, 1922. 

Co-ihirers — Salt of specific plot—Pu'ehoair 
from 0 ,-sharcr in. 

Tbe purchaser of apecifio plots from a co*9harer 
in no undivided M*b*l where iho purchaser h&3 
never bag been :n actual possession cannot resist 
a suit lor declaration of title by tbe other co- 
8hareru to those plots. [P. 691. C. I.] 

Kitlas iChcnidra Mital —for tho Appel¬ 
lant. 

3/. A. Aziz—lor t'aa Respondents. 

Judgment:—This is a defendant s 
appeal. A suit was brought by the plain¬ 
tiffs for a declaration that they were in 
possession of the plots in suit as co-sharers. 
The first Court dismissed the suit hue the 
lower appellate Court has deoreed it. 

Tne plaintiffs and one Chheda are eo- 
sharers in a oertain khewat. Admittedly 
no formal partition has taken place but it 
has beon found by the court below that the 
co-sharers long ago divided up the iand 
among themselves by a private arrange¬ 
ment for facility of cultivation. In this 
khewat the shares are described in terms 
of bigha9 and biswa9 instead of tbe more 
usual annas and pies. Chheda’s share was 
7 bighas, 7 biswa9 and 10 biswansis. In 
1900 be usufruotuarily mortgaged the 7 
plots in suit of a total area of 3 bigbas, 4 
biswas to the father of the defendant Babu 
Ram, and under a kabuliat of the same 
date became tenant of tbe plots, wbioh 
were his kudkhast. In 1914 Obedda exe¬ 
cuted a fresh nsufruotuary mortgage in 
favour of Babu Ram and also another 
kabuliat Babu Ram then had rent asses- 
ed on the 7 plots as tho ex-proprietary 
holding of Cbedda and later on sued him 
for arrears of rent and obtained a decree. 
On the 2nd of November 1917 Chedda sold 
the equity of redemption oi these plots to 
Babu Ram, who now proceeded to exeoule 
bis deoree for arrears of rent against Cbedda 
and got him ejected obtaining formal poses- 
sion himself through an Amin on the 4th 
of June 1918. Very soon after this the 
plaintiffs themselves took possession of the 
plots. Babu Ram brought a suit in the 
Revenue Court for their ejeotment treating 
them as tenants or trespassers. They plea¬ 
ded that they were in possession as proprie¬ 
tors and were direoted by the Revenue 
Court to have their rights determined by a- 
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Civil Court. They consequently broaghb 
the suit out of which this appeal arises. 

It is argued on behalf of Babu Ram that 
he is entitled to whatever rights bis vendor 
Chedda bad in the plots in suit, and to be 
left in peaceful possession of them till a 
suit for partition is brought. A reference 
is made to Ram Peare Lai v. Nageshar (1) 
where it was held that where a person has 
been in possession of a piece of joint land 
for a long time without any let or hind¬ 
rance by the other co-ebarers, the latter 
have no right to eject him or his transferee 
or to disturb bis possession or enjoyment 
otherwise than by seeking partition. Iu 
the present case, however, the appellant 
Babu Ram was never in actual possession 
of the plots and both the mortgage and the 
sale of these plots in an undivided khewat 
were unquestionably illegal. The lower 
appellate court have found that the plain¬ 
tiffs had no notice of either the mortgage 
or the sale until the defendant obtained 
formal possession. Chbeda bad continued 
uninterruptedly in possession and the plain¬ 
tiffs were not to know what transactions 
he might have been entering into with the 
defendant. The plaintiffs took possession 
of the plots very soon after the delivery of 
formal possession to Babu Ram, for they 
are shown in the khatauni for 1327 Fasli 
as having been in possession for two years. 

In all the rulings relied on for the defen¬ 
dant it was either found that aotual posses¬ 
sion was proved or that a proprtionate share 
in the mahal had been aoquired. In the 
present case both these conditions are 
wanting. The defendant has never been 
in aotual possession and be purchased 
only speoifio plots from a oo-3harer in 
an undivided mahal. The plaintiffs are 
oo-sharers in the mahal and though it 
would seem that in taking possession of 
these plots they have obtained possession 
of more than their proportionate share of 
and it was certainly as oo-sbarers that 
they took possession. Aoy excess oan be 
recovered either in a suit for profits or for 
partition, bat their olaim for a declaration 
such as they pray for oannot be contested 
by the appellant whose only title is a sale 
deed recording an illegal transfer. 

The appeal fails and is dismissed with 
oosts on the higher soale. 

Appeal dismissed. 

41) (1918) 91 O.O. 914-15 O.L.J. 618-48 1.0. 91. 
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1924 Allahabad 881. 

Mukerji and Dalal, jj. 

Saiyid Ismial Hasan — Defendant— 
Appellant. 

v. 

Saidid Mahdi Hasan and others — 
Plaintiffs—Respondents. 

F. A. No. 52 of 1921 decided on 12th 
June, 1924. 

(a) Transfer of Property Act , S, 76—Interest on 
surplus usufruct is not paiable. 

No interest is payable by mortgagee iu poeEeseion 
to mortgagor on surplus of the income from the 
property remaining after the deduction of expenses 
with interest mentioned in ole. (e) and (d). 7 Bom. 
165, 34 Chancery Division 462, FolL [P.884, 0. 1), 

(b) InUrest—Damages—Contract Act , S. 73. 
Interest by way of damages oan only be olaimed 

under Contract Aot, 8. 73. [P. 884, C. 1J. 

(o) Interest — When claimable . 

Interest could ordinarily be-allowed either under 
the Interest Aot or where there is a stipulation. 

Interest oannot be olaimed simply because soma 
money is due. [P. 884, O. 1]. 

M. Wali Ullah and S. Baza —for tho 
Appellant. 

Iqbal Ahmad —for the Respondents. 

Mukeiji, J.—The suit out of which 
this appeal has arisen was originally insti¬ 
tuted by Saiyid Mebdi Hasan, respondent 
No. I, for the redemption of a mortgaged 
property and for the recovery of the surplus 
usufruct realized by the mortgagee from 
the plaintiff. In the course of the trial 
other plaintiffs were added mainly beoause 
the original plaintiff's property had been 
transferred to them. 

The original mortgagor was one Muham¬ 
mad Zahur Hasan, whose son is the plain¬ 
tiff No. 1, and whose widow was the 
defendant No. 5. The original mortgagee 
was one Muhammad Sadiq, whose desend- 
auts are the defendants Noa. 1 to 4. The 
other defendants are subsequent transferees. 

The original mortgage was made for the 
sum of Rs. 5,500. It appears that at the 
date of the mortgage, which is the 7th of 
February 1895, the properties mortgaged, 
nine in number, were all held by prior 
mortgagees. It was agreed that the mort¬ 
gagee Muhammad Sadiq should advance * 
Bum of Rs. 900 in cash and should keep 
the balanoe of the consideration money to 
redeem the prior mortgages. It was also 
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agreed that till the mortgages were re¬ 
deemed the mortgagee Muhammad Sadiq 
should recover from the prior mortgagees 
sums of money payable by them to the 
mortgagor on account of certain stipula¬ 
tions contained in the mortgage-deeds. It 
appears that the prior mortgages were in 
the shape of zar-i peshgi leases, by which 
the mortgagees advanced - a sum of money 
and agreed to take a part of the usufruct of 
the property to compensate them for the 
money advanced and to pay to the mort¬ 
gagor a portion of the usufruot. It was 
this portion that was originally payable to 
the mortgagor and was made payable to 
Muhammed Sadiq. 

There is no longer any dispute about 
the original plaintiff's right to redeem. 
The lower court has decreed the suit, and 
has granted a deoree for Rs. 13,000 and 
odd to the plaintiffs as surplus usufruct 
payable to the mortgagor. A substantial 
portion of this amount consists of interest. 

It appears that the mortgagor died 
shortly after the mortgage, and his son 
Mahdi Hasan put as much obstruction 
as possible in the way of Muhammad 
Sadiq in obtaining possession. Muhammad 
Sadiq had to bring several suits, wbioh 
will be mentioned in detail where necessary, 
and ultimately he succeeded in receiving a 
portion of the profits (zar i nankar ) payable 
to the mortgagor, and later on, he succeed¬ 
ed in redeeming three of the nine proper¬ 
ties and in obtaining possession thereof. 
It is in respect of these three villages, 
namely, Imamoagar, Rahmatpur and 
Bbaiosara, that the present suit has been 
brought. 

Only two points have been argued 
before us. It has been urged for the 
defendant No. 1 (appellant) Ismail Hasan 
that, tbe lower Court was not justified in 
awarding interest on the surplus amount, 
and that it was wrong in finding what was 
the money actually received by the mort- 
gagee. 

The aocount which was prepared in the 
oourt below is printed at pages 28 and 29 
of tbo printed record. It will be noticed 
that at page 29 in oolumn one are the 
items which the mortgagee is supposed to 
have received since the execution of the 
mortgagee. We have been toldthatthe mort¬ 
gagee never received anytbiog out of the 
property, for years prior to 1307 Fasli, and 
that in 1307-F and in subsequent years 
running up to 1311 Fasli the mortgagee 
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reoeived only a sum of Rs. 176 a year. It 
is further stated that in the year 1312 F. the 
mortgagee received only a sum of Rs. 376, 
The learned Subordinate Judge in the 
account has allowed for the years 1302, 
1303 and 1306 F. different items a8 having 
been received by the mortgagee; and for 
subsequent years he has allowed a muoh 
larger amount than is admitted by the 
mortgagee. 

There is not much of oral evidence in the 
case. The judgment at page 59 of the 
printed record will show that the plaintiff 
Mahdi Hasan started denj ing the title of 
the mortgagee Muhammad Sadiq almost 
immediately after bis father died. Muham¬ 
mad Sadiq had accordingly to bring a suit 
against Mehdi Hasan to obtain a declaration 
that bis mortgage was a valid transaction. 
In the conrse of the trial Mehdi Hasan 
was examined, and bis deposition is to be 
found printed at page 55 of the reoord. In 
it he clearly stated that he instituted a suit 
against tbe prior mortgagee Mahammad 
Ali, and he received tbe money whioh was 
payable by him. Again, at page 56 he said 
that all the properties whioh should have 
been in the possession of the mortgagee 
were really in his possession and he was 
realizing all tbe profits wbioh were to go to 
Muhammad Sadiq by agreement. It is 
dear, therefore, that on the date of the 
deposition, namely, 26th September 1898, 
Mehdi Hasain was in possession of all the 
properties, and the mortgagee Mohammad 
Sadiq bad not succeeded at this date in 
realizing anything. September 1898 would 
correspond to 1306 Fasli agricultural year. 
Thus it is clear that the first three items 
shown at page 29 of the printed record as 
the receipts by the mortgagee must go. 

It appears that there was further litiga¬ 
tion with the plaintiff. But this did 
not prevent the mortgagee Muhammad 
Sadiq from suing the previous mortgagees 
for redemption and for recovery of 
zar-i nankar or profit money whioh was to 
go to him under the terms of tbe lease of 
1895. Tho deoree at page 79 of the 
printed reoord shows that Muhammad Sadiq 
sued the prior mortgagees and obtained a 
deoree for arrears of profits at the rate of 
Rs. 323 8 (which sum is admittedly the 
profits recoverable from the villages 
Rahmatpur and Bhaisara) for the years 
Rabi 1309 to Kharif 1311 F. Thus for at 
lea3t a part of 1308 to a part of 1311 F. 
the mortgagee succeeded in realizing in the 
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absence of evidence fco the contrary, the 
money payable to him. It follows that 
for the years 1308 F. to 1311 F. he mast 
be oredited with the receipt of the profits 
as shown in the account framed by the 
Court below. It is admitted by the mort¬ 
gagee that for the years 1307 to 1311 he 
reoeived a sum of Rs. 176 from the village 
of Imamnagar. This sum, with Rs. 46, 
the amount of cess payable by Muhammad 
Sadiq would make up the profits from 
Imamnagar which is about Rs. 214 a year. 
If we add this sum to the sum decreed, the 
full amount debited to him for the years 
1303 to 1311 would be debitable against 
him. There remains the year 1307. There 
IB nothing to show that the mortgagee 
reoeived anything from the property beyond 
tbe sum of Rs. 176 as admitted by him. 
It was, indeed, the duty of the mortgagor 
to put the mortgagee in possession, but he 
having failed to perform this duty the 
mortgagor cannot debit the mortgagee with 
any amount whiob is not shown to have 
been actually reoeived by him. As regards 
the year 1312, it appears that the mort¬ 
gagee obtained possession of the villages 
Rahmatpur and Bbain9ara in the year 
1904 A. D., that is to say, he actually 
got possession after the redemption of tbe 
property. It is admitted by the parties 
that the aotn&l profits of the three villages 
are to be taken at the figure Ri. 950. 
Thns the lower Court was right in debiting 
the mortgagee with the sum of Rs. 950 
from 1312 onwards. 

The next question is one of interest. 
The question is whether a mortgagor who 
sues for redemption is entitled to any 
interest on the surplus mortgage-money 
that is found with the mortgagee, after the 
satisfaction of his mortgage. It is admitted 
(and we have gone through the deed itself) 
that there is no express stipulation as to 
payment of any interest on the surplus 
mortgage-money. There is a stipulation 
that interest at 12 per oent. per annum 
would ha paid on the money advanced by 
the mortgagee. The law on the subjeot 
would be found in seotion 76 of the Transfer 
of Property Act (IVof 1882). Sections 72 
and 76 lay down the duties of the mort¬ 
gagee in possession of tbe mortgaged 
property, and as to how he is to keep 
accounts. Under section 72 a mortgagee 
is given the right to spend money for the 
preservation of the mortgaged property, for 
•making his own title good against the mort¬ 


gagor and so forth, and is permitted to 
charge interest on the money so expended 
at the rate of nine per oent. per annum 
where no interest is fixsd to bs payable on 
the principal amount. In seotion 76, the 
mortgagee is directed as to how he is to 
keep accounts, and it is mautioned that as 
against the receipts from the mortgaged 
property he is to deduct the expenses men¬ 
tioned in clauses (s) and (<£) and the interest 
thereon. Further on, it is stated that the 
surplus, if any, shall be paid to the mort¬ 
gagor. It is not mentioned that the surplus 
is to be paid with interest. It does nob 
seem likely that the framers of the Code 
overlooked the fact that interest might be 
payable. They made an express mention 
of tbe term ' interest ’ in seotion 72 and 
also in section 76 itself. So it is not pro¬ 
bable that the non-mention of the word 
interest' in conneotion with surplus usu- 
fruot was due to any oversight. Coming 
to oases decided in India, we find that the 
Bombay High Court in the case of Ja'noji 
v. Ja'noji (1) awarded interest on the 
surplus profits only from tbe date of the 
institution of the suit. This was a suit 
decided in aooordanoe with English practice 
and Seton on Daorees was quoted. In 
the Eaglish ease of Lake v. Bell (2) 
interest was allowed at 4 per oent. from 
the date of the claim. In the oase of Haji 
Abdul Rahman v. Haji Nur Muhammad (3) 
Mr. Justioa Telang allowed interest from 
the date of the surplus mousy aoming into 
the hands of the mortgagee. Bub ib was 
an entirely different oase. In that oase the 
mortgagee exeroised his private right of sale 
given him under the mortgage, and it was 
on the surplus amount that remained in his 
hands after the 9ala that the interest was 
allowed. This ease is different in principle 
from the oase reported in 7 Bom. 185 refer¬ 
red to above. In deciding this oase the 
learned Judge purported to follow an Eng¬ 
lish oase, namely, Charles v. Jones (4). In 
that oase, too, it was on the surplus money 
that remained in the hands of the mortgagee 
after the exercise of the right of private 
Bale that the interest was allowed. On a 
consideration of the language of tbe Trans¬ 
fer of Property Aot and on the authorities 


fll (1983) T Bim. 165. 

(i) 84 Oh. D 463-56 L.J. Oh. 307-55 L.T. 

767 = 36 W.R 219. 

(9) (1894) 16 Bom. 141. 

14) 35 Ob. D. 514-66 L.J. Oh. 745-56 L.T. 348 
-35 W.R.645. 
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quoted we are of opinion that no interest is 
payable on the surplus mortgage money 
till the date of the institution of the suit. 
The institution of the suit is really a notice 
to the mortgagee calling upon him to band 
over the surplus money. Form that date 
the mortgagor will be entitled to interest. 
Before leaving the point we may 
mention here that the mortgagor was 
beiDg paid annually the sum of Rs. 333 and 
he never told the mortgagee that his money 
had been paid up out of tbe usufruct of the 
property and it was time that be handed 
over the property to him. It has not been 
urged before us that interest might beallow- 
ed on the surplus mortgage-money byway 
of damages. But we have considered the 
point aDd we think that it is not proper to 
allow interest by way of damages. Interest 
by way of damages can be allowed only 
under section 73 of the Contract Act. In 
mo3t of the cases for redemption usually it 
is not till an account has been taken that 
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with proportionate costs to parties which 
will include counsel’s fees in this Court on 
the higher scale. 

It appears that the appeal has been 
valued at the surplus amsunt plus a sum 
of Rs. 5,100, the valuation of the claim as 
maae m tbe Court below. Tbe total valu¬ 
ation, therefore, was at Es. 18,000 and 
odd. The appellant challenged the right 
of tbe plaintiff to redeem. This part of the 
appeal was not pressed and has been dis¬ 
allowed. In calculating the proportionate 
amount of costs tbe total amount of the 
value of the appeal will be taken to be 
R 3 . 18,000 and odd. 

Appeal allowed, 

1924 Allahabad 884. 

Mckerji and Dalal, jj. 

Behari Lai —Appellant 

v. 

Shiv Narain and others —Respondents, 


it is discovered on what date there was a 
surplus in tbe band of the mortgagee. 
Under section 73 of the Contract Act the 
party who suffers from a breach of contract 
is entitled to compensation for any loss or 
damage caused to him thereby. In the 
case of surplus profits coming into tbe 
hands oi tbe mortgagee, it cannot be said 
that any contract has been broken espe¬ 
cially where there is no express contract. 
Further, damages can be awarded only 
when they are not too remote. Only those 
damages which naturally arise in the usual 
course of things from such breach can be 
allowed. It is not in all cases where a 
sum of money due to one party is in the 
hands of another that interest may be 
allowed by way of damages. In a recent 
case decided by us we held that interest 
could ordinarily be allowed either on the 
Interest Act or where there is a stipula¬ 
tion. We have quoted authorities for our 
opinion. We have shown in that case 
that in every case, interest cannot be 
claimed simply because some money is 
due. We, therefore, do not think it possi¬ 
ble to award interest by way of damages. 

The result is that the appeal succeeds to 
the amount of Rs. 6,278-1 interest and 
Rs. 1,701-12 principal amount. Deduct¬ 
ing these two sums from the sum decreed 
by tbe Court below a9 surplus amount the 
plaintiffs would be entitled to the sum of 
Rs. 5, 914-1. The appeal is allowed as 
stated above for the sum of R9. 7,979-13 


F.A. Nos. 131 and 204 of 1921, decided 
on 9th Juiy, 1924, from a decree of the 
District Judge of Farrukhabad dated tha 
23rd February, 1921. 

(a) Limitation Act,8. 10—Trustees. 

There is do limitation lor suits for reoovcry of 
property from trustees. [P. 687, C. 1.] 

(b) Trustee de sen tort— Definition, 

Perron in whom the trust property never vested 
aDd who was never given possession as trustee but 
who as manager of the property took upon himself' 
the position and duties of trustee was held to be 
only trustee de son tort. [P. 867, C. 1.] 


(c) Limitation Act S. 10 —Applies only to express 
rust and not to trustees de son tort. 

To a suit for accounts against a trustee ae son 
\ort section 10 will not apply, for u ■■PP*j‘ 8 to 
:ases of express trust. 44 Mad. 277 I 46 Mad. 419 
om.WN 7SQ Nat. Foil. [P. 887, O. l.J 


(d) Limitation Act , Art. 120 -Trustee de son tort 
Article 120 applies to a suit lor accounts against 
a trustee de son tort. [P« 867, C. 2.] 


(e) Civ. Pro . Code, S. 92-Semble. 

Per Dalai , *7.—Suit lies against trustees de soft 
tert. [H. 890, C. 2.] 


(f) Civ. Pro . Code S. 92 —Express trustees . 

A euit is maintainable under Beolion 92 against 
express trustees. [P. 890, O. 2.] 


|g) Civ. Pro. Code, S. 11 —Mere opinion of Court 
not arising out o/ isiues before it for decision is not % 

binding * 

Observation not arising out of tho issues which 
were before the Court for decision are not binding 
as res judicata. [P. 890, C. 1.] 


E.N. Eatju—l or tho Appellant. 


Iqbal Ahmed and Panna Lai —for the< 
Respondents. 
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Mukerji. J :—The9e two aDpeals arise 
cut of the same suit No. 1 of 1920-institu- 
fced in the court of the District Judge of 
Farrukhabad under seotion 92 of the Code 
of Civil Procedure. 

One Naraio Das was the owner of a 
large property, consisting of zimaiadaris, 
bonds, moveables etc. These were all bis 
self-acquired properties. He executed a 
will on the 11th of September, 1901, the 
effect of which will havo to be considered in 
greater detail later od. Suffice it to say for 
the present that, thereby, he gave one-half 
of the property to his wife absolutely and 
he directed that the income from the other 
half should be spent on certain charities 
connected with the Ary a Samaj religious 
rites and education of boys and girls. He 
had a wife’s brother in Behari Lal, the 
appellant in appeal No. 131 of 1921. He 
directed by tbe will that Behari Lal, should 
manage the property and render acoounts 
to his wife. He also desired that a party 
of five gentlemen, including Behari 
Lal himself, should form an advisary 
board for the carrying out of these chari- 
ties. Narain Das died soon after the 
execution of the will. His wife Musammat 
Ohironja died on tbe 20th of June 1903. 
Their daughter Musammat Shusbila died on 
the 19th of April, 1907. Narain Das had a 
brother Parmanand, whose sons Badri 
•Prasad and Lakbmi Chand the appellants 
in the connected appeal No. 204 of 1921 
ere. On the death of Musammat Chironja, 
Behari Lal applied for the issue of a pro¬ 
bate of the will of Narain Das and in spite 
of objeotioDS filed on behalf of Narain Das’s 
daughter and his nephews Badri Prasad 
end Lakbmi Chand by order, dated tbe 14th 
of August 1903, a probate was issued. On 
the death of Musammat Shusbila, a suit 
was instituted by Badri Prasad and Lakbmi 
Chand in the Court of the Subordinate 
Judge for recovery of the entire property 
of Narain Das against Behari Lal. They 
claimed as tbe lawful heirs of Mst. Chironja 
and Narain Das. The half-share given to 
Musammat Chironja was claimed, by way 
of defenoo by Behari Lal on the allega¬ 
tion that Musammat Ohironja had not been 
•married in one of the approved forms and 
therefore the property, being her stridhan, 
'went to the heirs of her father and there¬ 
fore to Behari Lal himself. The suit was, 
however, compromised on the 16th of 
April 1908 and it was agreed that Badri 
Prasad and Lakhmi Chand should pay to 


Behari Lal a sum of Rs. 6,000 and Behari 
Lal should hand over the property to the 
then plaintiffs and the plaintiffs should 
maintain the charities. We however find 
that subsequently this compromise was nob 
carried out and a further suit was brought 
by Badri Prasad and Lakhmi Chand on 
the 21st of April 1910 against Behari Lal 
for recovorv of possession of the property 
oi Narain Dag. There was again a compro¬ 
mise on the 8;h of February 1911. The pro¬ 
perty was divided between the parties 23rd 
goiDg to Badri Prasad and his brother and 
l-3rd to Behari Lal. It was also agreed thab 
the properties divided between the parties 
should continue to be liable for the payment 
of oertain specified debts and such other 
liabilities to which they might be subject. 
Mutation of names followed this compro¬ 
mise and parties were recorded as in posses¬ 
sion of their respective shares under tho 
compromise. Three years later, in 1914, 
Badri Prasad applied for perfeot partition of 
his share. Behari Lal objeoted and he said 
that he was in possession of one-half of the 
property for the administration of chari¬ 
ties and that it was the other half of tho 
property that had been divided among tho 
parties in the ratio of 2 to 1. It seems 
that be was in possession as a lambardar. 
He contended that, in this view of tho 
compromise, the applicant had not gob 
sufficiently large area to allow of a perfeob 
partition being effected. The Deputy 
Collector conducting the partition held 
that the objection did not raise any ques¬ 
tion of title such as had not already been 
settled between the parties by a deoree of 
the competent oourt and be dismissed 
Behari Lai’s objection. An appeal was 
filed by Behari Lal to the oourt of the 
Distriot Judge and to the High Court and 
the appeals were dismissed. The High 
Court in their judgment (at p. 175 of the 
printed record), dated the 12th of April 
1917, made certain remarks whioh will be 
notioed later on. Three years after the High 
Court had deoided tbe case the suit, out of 
whioh this appeal has arisen, was instituted 
by three Hindus, being members of the 
Arya Samaj of Farrukbabad, with the per¬ 
mission of the Legal Remembrancer claim¬ 
ing the administration of the property 
whioh they alleged had been endowed by 
Narain Das by his will. 

Several defences were separately taken 
by Behari Lal and by Badri Prasad and his 
brother. The suit has been decreed by tho 
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learned District Judge and he held that as 
to half the property of Narain Das, Badri 
Prasad and Lakbmi Cband should have it 
and they should disgorge l/6th out of the 
2/3rd share taken by them and Behari Lai 
should give up his entire l/3rd share recei¬ 
ved by him under the compromise. The 
learned judge also directed accounts to be 
taken. He also directed that such proper¬ 
ties as had been acquired out of the 
property of Narain Das should also be given 
up by the defendents. Hence the appeals. 

On behalf of Behari Lai, it has been 
urged that he should not be called upon to 
give up the entire l/3rd share taken by him, 
but be should give up only 1 /6th share. 
He also contends that the suit for accounts 
was baired by three years,rule cf limitation. 
The point was also taken that in the circum¬ 
stances of the case the appellant was not 
liable to be removed from the trusteeship. 
But this last mentioned point was not 
seriously pressed. On behalf of Badri Prasad 
and Lakhmi Chand, the argument was that 
the lower court was right in calling upon 
Behari Lai to give up the entire property 
that had fallen into his share under the 
compromise decree, that they were mere 
trespassers and the suit was not maintain¬ 
able against them and lastly the suit was 
barred by limitation against them. It was 
also urged that the liabilites of the several 
defendants should separated. 

It will be noticed that some of the points 
urged on behalf of Badri Prasad and his 
brother were not taken in the memoran¬ 
dum of appeal. But as the points were 
those of law they were allowed to be urged. 

The points for determination therefore in 
these appeals are :— 

° (1) Whether the puit BgaiDPt Badri Praead and 
Lakbmi Cband is maintainable 

(2) Whether • Behari Lai ehould give up the 
entire 1 -3rd property or be should give up only 
half of l-8rd, that is J-6th ? 

(3) What is the position in law of Behari Lai ? 

(4) Whether tie claim for accouds ia barred by 
time as against bim ? 

(6) Wbat is the position of Badri ;PraFad and 
Lakhmi Chand and whether the suit for accounts 
is barred against them 

(6) Whether the liabilities of tbe several defend¬ 
ants should be separated, if so, what are the 
liabilities of the defendants. 

Point No. 1, It is urged that Badri 
Prasad and Lakbmi Chand were mere 
treopassers, so far as tbe endowed property 
wont and tbe suit against them under sec¬ 


tion 92 of the Civil Procedure Code was not 
maintainable. There are two answers to 
this argument. First, they are, on their own 
showing and on subsequent admission of 
Behari Lai, the heirs of Narain Das and 
they are therefore the heirs of the founder 
of the trust. In this capaoity they are 
themselves express trustees since the death 
of Musammat Shushila, which occured on 
the 19th of April 1907. Under the will 
which is printed at p. 59 of tbe record half 
tbe property was given to the wife Musam¬ 
mat Cbironja and as to the other half it 
was dedicated to certain charities. It was 
mentioned that only the income from half 
the property would be devoted towards the 
expenditure for the maintenance of oharities 
and tbe corpus of the property, tbe subjeot 
matter of tbe endowment, should remain 
in the charge and oustody of the wife and 
after her death, in tbe charge and custody of 
such person as might receive the property 
from tbe wife Musammat Cbironja. Mus¬ 
ammat CbiroDja did not execute any will 
or gift and did not nominate any successor 
to her for the purpose of bolding the trust 
property. According to established princi¬ 
ples, therefore, tbe persons who were the 
heirs of tbe creator of trust became the 
party entitled to administer it. In this view 
Badri Prasad and Lakhmi Chand became 
the express trustees and they were bound to 
administer the trust. Indeed, under tbe 
compromise of 1907 printed at p. 113 of 
the record these men took upon themselves 
tbe charge and custody of the property im¬ 
pressed with the charities, They are there¬ 
fore liable as trustees and the suit against 
them is a proper one. 

Further, these meD, namely Baari 
Prasad and Lakhmi Chand even if they 
were not trustees, as heirs of the founder 
of tbe trust, they took upon themselves 
tbe duties of tho discharge of the trust and 
beoame liable as trustees de son tort. As 
I have already stated they took upon 
themselves the duties of trustees in express 
terms by tbe compromise of the 16th of 
April 1908 (p. 113). In tbe subsequent 
compromise no mention of the trust was 
made, but it was expressly stated that the 
property in the hand of both tbe parties 
would oontinue to be liable for suoh 
chargee for which they might be reasonable 
liable. The compromise is printed at 
p. 155 of the record. The ’ charges ’ be¬ 
sides those of the debts, could only mean- 
the charges attributable to the endowment,. 
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I hold that the defendanta are liable as 
traateea and the suit ia rightly maintained 
againattbem. . XT - 

ThiB finding diapoae3 of the issue No. o 
aa well. 

The defendanta Badri Prasad and Lakhmi 
Cband are express trustees and the eait 
against them ia maintainable under 
aeotion 10 of the Limitation Aot without 
being barred by any length of time. 

Point Nos. 2 & 3—Behari Lai admitted 
in paragraph 2 of the written statement 
filed in the suit (see p. 14) that Badri 
Prasad and Lakhmi Chand were the rever¬ 
sioners to the estate of Narain Da9 and his 
wife. He has no right to the property aa an 
beir although he laid a claim to it during 
the litigation of 1907. Hi9 title to the 
property is only what he gets by the oom- 
iromise of 1911. Although Bebari Lai 
wa9 directed by the will to manage 
the property, he wa9 given no posi¬ 
tion as a trustee and the trust property 
never vested in him. He was to keep an 
account aod render it to hia wife. It 19 
true that either aa one of the members of 
the committee or aa the manager of the 
property Behari Lai took upon himself the 
losition aod duties of a trustee. But he 
thereby, beoame only a trustee de son tort 
and that ia bis position under the law. I 
find aooordingly. 

Before leaving this issue I may point 
out that in the judgment of the High Court 
in the partition oase, Behari Lai was des¬ 
cribed as the trustee of the l/3rd property 
given to him. That was a statement 
contrary to the evidence adduoed in this 
oaae and the remarks of the High Court 
have not the effect of res judicata. They 
had no bearing on the ease. That being 
the oase. Behari Lai ia entitled to retain 
half of l/3rd whiob he got by the compro¬ 
mise. There eeems to be no reason why 
he should give up the entire l/3rd share 
while the other defendants Badri Prasad 
and his brother should keep half and give 
l/6th only. I find that Behari Lai ia 
liable to give up only l/6bh share and hia 
position ia that of a trustee de son tort. 

Point No. 4. Behari Lai being a trustee 
de son tort, to a suit for accounts against 
him section 10 of the Limitation Aot will 
not apply, for it applies to oases oiexpress 
trust. The Madras High Court in the 
oases reported in 44 Mad. 277 and 45 
Mad. 419, appears to have taken the same 
viewaa myself. A oontrary opinion was 


expressed by the Calcutta High Court in 
24 C.W.N. 752 but no reasons were given. 
There oan be no question about the liability 
of Behari Lai. The only question is what 
rule of limitation would be applicable. 
The learned Counsel appearing for him 
could not point out any appropriate 
artiole. The result is that artiole 120 
would apply and Behari Lai must render 
aoconnts of the properties received by him 
for the period of six years prior to the suit. 

Point No. 6. The liabilities of the 
defendant should be separated simply 
because they did not aot anywhere in 
oonaert except for depriving the charities 
of their source of income. I have already 
stated that Behari Lai is responsible to 
render aooonnts for only six years prior 
to the suit. The suit was instituted on 
the 9th of April. 1920 and Behari Lai must 
render accounts from the 9th of April, 
1914. The property whioh was in his 
hands on or subsequent to this date must 
be accounted for aod the income from 
these properties must also be accounted 
for. It is to be mentioned that after the 
compromise, dated the 8th of February, 
1911, Behari Lai had in his possession 
only l-3rd of the immoveable property. 

As regards Badri Prasad and hiB brother 
they beoame the heirs to the property on 
the death of Mosammat Shusbila, that is- 
19th of April, 1907. Any property that 
oame into their hands on or after this date 
must be accounted for. 

The result is that I would modify the 
deoree of the Court below as indicated 
above. The learned Judge’s order in other 
respeots must stand. 

Dalai, J.:—These are two appeals from 
different sets of defendants in a deoree pass¬ 
ed by the learned District Judge of Farruk- 
habad in a suit under section 92 of the Code 
of Civil Procedure. The plaintiffs were the 
President, Treasurer and a member of the 
Arya Samaj in oity FarrukLabad and dosired 
certain directions of the Judge to remove 
trustees, to appoint other trastoes, to obtain 
from the defendants details and particulars 
relating to the trust property any to obtain 
aooonnts from the defendants. It was 
further prayed that a soheme relating to 
the trust property may be prepared and an 
order for the purpose of enforcement of tho 
trust may be passed. The defendants were 
represented to be trustees of the property 
in suit under the will of one Narain Das. 
The learned Judge ordered the removal of 
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the defendants from the position of 
trustees of half the property of Lila Narain 
Das and directed that the defendant 
Dehari Lai shall make over possession of 
the entire one third property in his posses¬ 
sion and the defendants Badri Prasad and 
Lakhmi Chand of one-sixth out of the 
two-third in their possession. He further 
appointed the president and treasurer of 
the Arya Samaj, Farrukhabad to be ex- 
officio trustees of half the property. The 
property covered both zamindari and 
moveable property of every kind. The 
defendants were directed to give details of 
the property making up the trust and to 
furnish an account. They were further 
directed to pay to the new trustees the 
arrears of net income of the trust property 
with simple interest at 6 per cent per annum 
from the end of eaoh year in which the 
income aoorued till the date of payment. 
The three defendants were held to be 
jointly and severally liable to pay these 
arrears of income. Though it was not 
specifically mentioned from what date the 
accounts were to be rendered, it appears 
from the Judge's reference to the period of 
limitation that there was none, that 
accounts were to be rendered from the 
date of the death of Narain Das. A 
soheme of management was laid down 
with whioh we are not concerned in these 
appeals. 

The decree therefore amounted to a 
decree for possession of zamindari proper¬ 
ties and a preliminary deoree for accounts 
and for a determination of what may be 
found due on account of arrears of profits 
and of moveable property and cash. 

The facts giving rise to the litigation 
may be summarised. The following pedi¬ 
gree shows the relationship of defendants 
1 & 2 to Narain Das : 


Narain Das. Parmanand. 


'Mat. Ohiraunja Badri Prasad Lakhmi Chand 
(widow). (Dait. 1). (Delt. 3). 

Met. Shnehila, 

Defendants 1 and 2 are Narain Das 
brother’s sons. Defendant No. 3 Behari 
Lai is brother of Musammat Ohiraunja, wife 
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of Narain Das. We shall examine the 
terms of the will of 11th September, 1901 
when we come to determine the nature of 
the po3sess : on of the different defendants. 
For the present it is sufficient, to say that 
Narain Das made a trust of half bis pro¬ 
perty for charitable purposes connected 
with the Arya Samaj. He left half his 
estate absolutely to Musammat Ohiraunja 
as ue was entitled to do, being a separated 
Hindu. On his death, his widow Musa- 
mat Ohiraunja took posses.-ion of the 
property. Narain Das, died in Novem¬ 
ber 1901 and his widow on 28th June, 1903 
intestate. Behari Lai then applied for 
probate of the will as executor appointed 
by the will and probate was granted to him 
on 20th July, 1903 (page 73 of the rooord). 
The daughter and officials of the Arya 
Samaj objected, but their objection was 
dismissed and the order granting probate 
was upheld by this Court (page 175). 
Musammat Shushila died on 19th 
April, 1907. Od 7th October, 1907, Badri 
Prasad and Lakhmi Ohand filed a suit 
against Behari Lai for recovery of the 
entire estate of Narain Das (plaint page 99). 
In the plaint they mentioned the will of 
Narain Das in para. 3. In his written 
statement (page 111) Behari Lai pointed 
out that Narain Das had made a oharitable 
trust of half his estate. He contested the 
claim of Badri Prasad and Lakhmi Chand 
to suoceed to the property of Narain Das. 
That point is immaterial here. The suit 
was compromised on 16th April 1908 
(page 113). 

Under the compromise the plaintiffs of 
that suit were declared to be owners of the 
entire property but liable to pay Rs. 6,000 
to Behari Lai. They did not ask for 
further accounts from Behari Lai and it 
was further agreed. 

“ That portion of the property whioh has 
been dedicated to religious objects under 
the will shall remain in the charge and 
custody of the plaintiffs who shall aot upon 
the directions given in the will.” 

Behari Lai and Lakhmi Chand then 
obtained a succession certificate from the 
Distriot Court (pages 125 and 129) 
and recovered some of the moveable pro¬ 
perties. Behari Lai however did not make 
over the zamindari property, so another 
suit was brought by them on 21st April, 
1910 for the zemindari property and some 
other property. In the plaint of this suit 
also (page 137) the will exeouted by Narain 
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Das is mentioned in para. 3. In his written 
statement (page 147) Behari Lai contended 
that a snit regarding endowed property 
should have been instituted in the Gourt of 
the District Judge. It is clear that in this 
suit also the trust was brought into issue. 
This suit was also compromised on 8th 
February, 1911 (pago 155), 

The terms important for the purpose of 
these appeals are the first two :— 

(1) The claim wa9 deoreed in favour of the plaint- 
iSd io reepeot of two-third and was to be dismissed 
in reaped of one-third whioh was to remain with 
the defendant. The plaintiffs were to obtain 
mutation of names of the ztmindari property to 
the extent of two-tbird. 

(3) The plaintiffs and the property were to re¬ 
main liable for the debts speoifnd in the compro¬ 
mise and also for other charges on the property in 
dispute to the extent of two-third and the 
defendant and his property was to be liable (or 
the same to the extent of one-third. The whole 
property was thus to be liable foe the said debts 
and other charges. 


These terms indicate that as regards the 
trust Badri Prasad and Lakhmi Ohaod 
Tendered themselves liable to the extent of 
two-third and Behari Lai to the extent of 
one-third. Mutation of names was obtained 
accordingly. 

On 25th June, 1914 Badri Prasad applied 
to the Revenue Oourb for a partition of his 
one-third share. Behari Lai objected on 
the ground that the applicant was in posses¬ 
sion not of one-third but of one-sixth of 
the property under the compromise of 
8th February 1911, beoanse the compromise 
related only to half the property, the 
other half being trust property, in 
the custody of Behari Lai. If this 
were the oase Badri Prasad would not pos¬ 
sess a sufficiently large area of land, to 
obtain a partition. The objection was 
dismissed by the Revenue Court and also 
by the District Judge. On appeal by Behari 
Lai this order of the District Judge was 
confirmed by this Oourb on 12th April 1917. 
In this judgment occur the following 
observations of a Banoh of this Court 


It seems that the appallant h*a undoubtedlj 
boon guilty of breaoh o! trust go far as the Arya 
fiamaj is oonoerned, but there oan be also no doubl 
that ho ontored into that compromise as repre- 

whinh B th.° t 0t ra ‘ hec the 

hadobtainad nailer the will. Whal 
poaajble right the appellant could have to auv 
portion ol the estate except in hia oapaoit? be 
trnalee or *u«i trnetee lor the Ary. Sima] we (ail 
to see. It aeema quit, dear that any part o( the 
.property whiah the appellant hold* it held by him 
41 troatee and that h. ia liable to aocoant (or the 


After the partition the present snit was 
instituted on behalf o( the Arya Samaji on 
9th April, 1920. 

In these appeals the learned Coansel for 
Behari Lai pressed only half-heartedly that 
bis client should be appointed trustee of 
the charities. On behalf of Badri Prasad 
and Lakbmi Chaod also a plea for their 
appointment was net pressed here. So far 
as these appeals are concerned it may be 
taken as conceded that the plaintiffs were 
entitled to sue and that they-were fit per¬ 
sons to be appointed trustees. 

The questions at issue are (1) what is the 
share of the property which the two sets of 
defendants must severally make over to 
the new trustees to make up half the pro¬ 
perty of Naraiu Das and (2) how far the 
several defendants are liable to render 
aooounts and from what years. 

We think that the learned Jndge was nob 
oorreob in holding that Behari Lai held the 
entire one-third share as trustee either 
expressed or by his own wrong. In the 
first compromise the trust was epeoifioally 
mentioned and Badri Prasad and Lakhmi 
Cband undertook to manage it and to 
spend the profits of half the property to 
carry out the objects mentioned in the will. 
To avoid litigation they undertook to pay 
Rs. 6,000 to Behari Lai. In the second 
compromise the trust was not specifically 
mentioned but it was definitely stated that 
Badri Prasad and Lakhmi Ghand were 
liable for debts and other ohargea to the 
extent of their two-third share. The other 
oharges oan mean nothing else than she 
trust oharges. 

It was not likely that Behari Lai who 
insisted on the payment of R 9 . 6,000 under 
the first compromise and refused to make 
over the property on non-receipt of that 
money would consent to give over the pro¬ 
perty to Behari Lai and Lakhmi Ohand 
without getting anything for himself. If 
he wanted to keep the trust property he 
would have kept half the property and nob 
one-third. 

It is clear to us thab under the compro¬ 
mise of 8th February, 1911. Badri Prasad 
and Lakhmi Ohand consented to make 
over one sixth of the property free from 
trust to Behari Lai. They are bound by 
the deoree of 8th February 1911 and oannoft 
go behind it. Much stress was laid by 
their counsel on the observations already 
quoted of this Court in the.Benoh judgment 
of 12th April, 1917. 
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In our opinion those observations did 
not arise on the issues which were before 
this Court for decision. Tbe question for 
deoision there was whether Badri Prasad 
and Lakbmi Chand had received two-third 
of the whole property or two-third of the 
half under the compromise of 1911. The 
question of the trust was not before it, 
because tbe Arya Samaj officials were not 
parties. It was merely an opinion of tbis 
Court that Behari Lai entered into tbe 
compromise as representing tbe AryaSamaj. 
There was no snob plea on behalf of Badri 
Prasad and Lakbmi Chand in the partition 
suit. On the contrary Badri Prasad in his 
partition application made no mention 
whatsoever of the trust. 

We are of opinion that the observations 
in the judgment of this Court of 12tb April 
1917 are not binding by way of res 
judicata. We hold that Behari Lai is 
liable to make over oneeixth of the entire 
property of NaraiD Das and Badri Prasad 
and Lakbmi Chand one-tbird to make up the 
one-balf property decreed to the plaintiffs. 

We must now come to tbe terms of the 
will iu order to decide the question relating 
to tbe accounts. In the will Narain Das 
has made tbe following specific directions 
about his property :— 

“ My wile is the owner of a moiety of tbe pro¬ 
perty and oaob inoluding the outstanding debts 
amounting to Re. 50,000, while the other moiety, 
i.e. Rs. 25,000 should be spent for tbe under¬ 
mentioned religions objects with the advice and 
sanction o( a sabha of five members whose names 
are given below”. 

" below ” (Behari Lai is one of the five mem¬ 
bers). 

Then be describes how tbe trust should 
be carried out. Tbe words are:— 

“The principal amount should not be spent for 
religious objects, only tbe profits should be utilised. 
As long as my wife is alive, she is the absolute 
own£t of her moiety share ; towards the olose of 
her life 6he bas power to give in consultation with 
her brother Lala Behari Lai, her property to her 
daughter or for suob religious objects as she oboo- 
ses. The moiety share of my property which I 
have dedioated for religious objeots shall remain 
in tbe obarge and oustody of my wife and after her 
death the person to whom she gives her own pro¬ 
perty shall havo the same power as she bad. My 
wife or her successor shall not have power to spend 
anything out of the property dedioated by me for 
religious objeots without tbe advice and sanction 
of tbe sabha.” 

He then describes what the religious 
objeots are and gives tbe names of the 
members of tbe sabha and a list of religious 
objeotB aooording to him. A consideration 


of these clauses of the will is not necessary 
here. 

Finally Behari Lai is appointed manager 
to manage the property after his death. 
He is directed to manage honestly, without 
oppressing any one and to render aooounts 
to his wife. 

The question then is who are the express 
trustees under the will. It was argued 
strenuously on behalf of Badri Prasad and 
Lakbmi Chand that they were mere tres¬ 
passers and a suit under section 92 did nob 
lie against them. It was suggested that 
tbev should be removed from the array of 
defendants and the plaintiffs after they 
were appointed trustees should bring a 
separate suit against Badri Prasad and 
Lakhmi Chand for recovery of possession 
from the trespassers. 

In our opinion these defendants are 
express trustees. They are certainly nob 
trespassers. Under tbe compromise of 1911 
they took over the property burdened by 
the trust to the extent of two-third, so ab 
the very least they would be trustees de son 
tort. It was held by tbis Court in Bam 
Bilas v. Nityanand (1) that a suit under 
section 92 of the Code of Civil Procedure 
did lie against such persons. 

We are of opinion however that Badri 
Prasad and Lakhmi Chand are express 
trustees. Behari Lai was appointed 
manager but not trustee. He wa9 direct¬ 
ed to render accounts!! to the testator s 
wife after the testator's death. The sabha 
was only to give advice as to the disposal 
of the profits and was not put in possession 
of the corpus of tbe trust property. The 
person placed in possession of the trust 
property was tbe testator's widow. The 
words are definite and may be repeated. 

"Tbe moiety share of my preparty which I have 
dedioated for religious objeots shall remain in the 
oharge and custody of my wife, and after her death 
the person to whom she give9 her own property 
shall have the same power as 6he had.” 

Obviously then the successor in interest 
to the property unburdened with the trust 
was the trustee of the other half of the 
property. Badri Prasad and Lakhmi Chand 
are successors in interest and are therefore 
trustees of half the property which was 
burdened with the trust. They have now 
rightly been removed by the order of the 
lower Court, but until they were removed 
they were express trustees. No period of 

(1) 1922 All. 512-44 All. 652-21 A.L.J. 105. 
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limitation bars a claim for acoonots, profits 
and recovery of moveable properties from 
them. They are therefore liable to render 
accounts of every class of property from 
the time when they came into possession 
thereof. They will be liable to refund to 
the plaintiff to the extent of one-half of 
what they received, because they received 
two-third and are liable to give back one- 
third to the plaintiffs. Accounts shall be 
taken from them on that footing. 

Bebari Lal was not an express trustee 
under the will, but he aoted throughout as 
trustee and there can be no doubt of bis 
being a trustee de son tort. He was rightly 
made a party in the present suit. 

Unfortunately however section 10 of the 
Limitation Act does not appear to apply to 
any one other than an express trustee. A 
Benoh of the Madras High Court held in 
Krishna Pattar v. Lakhshmi (2) that only 
an express trustee came within the mean¬ 
ing of seotion 10 of the Limitation Aot. 
The learned Judges in that oase were not 
called upon to decide whethor the three 
years rule or the six years rule of limita¬ 
tion applied to a suit brought against a 
person who was neither a trustee nor a tres¬ 
passer. It will be necessary for us to deoide 
that point. On behalf of the plaintiffs- 
respondents was quoted the Caloutta oase of 
Dhanpat Singh v. Mahesh Nath Tewari (3) 
where seotion 10 was held to be applic¬ 
able to a trustee de son tort . The learned 
Judges, had given no reasons for their 
opinion in that case and we agree with the 
Madras opinion. 

It was argued on behalf of Behari Lal 
that the period of limitation applicable was 
one under article 109 of three years. That 
artiole relates to profits of immovable pro¬ 
perty belonging to the plaintiff whioh have 
been wrongfully reoeived by the defendant. 
In the present oase, howover, the property 
did not belong to the plaintiffs nor can it 
be said that the defendant who put himself 
forward as a trustee reoeived the profits 
wrongfully. We are of opinion that the 
general article of limitation, artiole 120 
will apply here. Behari Lal must therefore 
render aooounts from 9th April, 1914, six 
years prior to the institution of the suit and 
-give restitution of all monies of whatever 


(3) 193aMad57-45M»d. 415-IBXL-W . 886 - 
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kind received by him from that period to 
the extent of one-half. 

We think we have dealt with all the 
grounds of appeal in both the appeals. As 
to appeal No. 131 Behari Lal succeeds on 
1st, 2od and 4th grounds of appeal. The 
third ground of appeal was nob argued. 
The 5tb was not pressed and we have dealt 
with the 6th and 7th, as regards aooounts 
and the period from whioh they should be 
taken from Behari Lal. The 8th ground 
of appeal is only argumentative. 

Turning to appeal No. 204 tbe appeal 
was not argued in accordance with the 
grounds of appeal. We put it to the learn¬ 
ed Counsel Dr. Sen and he agreed that his 
grounds were that Badri Prasad and 
Lakhmi Chand were trespassers and should 
be disoharged from this suit, that failing 
that they were trustees de son tort and 
shoald nob be called upon to render aooounb 
beyond three years prior to the snit or at 
the worst six years. We have dealt with 
those contentions. We questioned Dr. Sen 
and he said that his clients had no desire 
to be apDoioted trustees. As to ground of 
appeal No. 6 we shall separately speoify 
in tbe decree, the liability of the two sets 
of defendants. 

By the Court:—In the result we 
amend the lower Court's deoree as to 
property and direob that the paintiff 
shall recover one-sixth of the entire 
property from Bebari Lal and one- 
third from Badri Prasad and Lakhmi 
Chand. As to zamindari property there ia 
no difficulty as to limitation. As regards 
other property Badri Prasad and Lakhmi 
Chand shall restore half of whatever pro¬ 
perty of Narain Das they reoeived, while 
Behari Lal shall restore whatever property 
other than landed property be received on 
and after 9th April 1914. As regards pro¬ 
fits Badri Prasad and Lakhmi Chand shall 
refund half of all tbe profits reoeived by 
them, while Behari Lal shall refund half 
of wbat he reoeivod on and after 9th April 
1914. Aooounts shall be made up on that 
footing. 

The deoree of the lower Court as regards 
the scheme of management and the direc¬ 
tions to defendants to give details of the 
property bequeathed are maintained and 
also the order as regards interest at 
6 per cent, per annum. 

In this Court parties shall bear their 
own costs. Behari Lal baeiskde a good 
business out of the trust on account of the* 
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bar of limitation, so wa wont allow him 
cost9 here. The same decree shall be 
passed in appeal No 204. 

Decree amended. 


1924 Allahabad 882. 

Mukerji and Dalal, jj. 

Alt. Chambi and another —Appellants. 

v. 

Tara Chand and others —Respondents. 

F. A. No. 386 of 1921, decided on 
12th May, 1924 from the Subordinate Judge 
of Meerut, dated 22nd August, 1921. 

Civ. Pro. Code, O- 22, r. 6—Defendant dying 
after hearing but representative brought on record 
before decree—Rule 6 does not apply. 

Where after the hearing of suit a defendant died 
and his representative was brought on reoord be¬ 
fore the deoree was paseed: 

Held, that r. G has no application as the deoree 
as passed was not against a dead man but against 
a living person. 0. 22, r. 6, prevents abatement 
when death takes plaoe betweon conclusion of the 
hearing and the pronouncement of the ju Jgment 
and the decree is passed against a dead man ; this 
provision of law oovers oases where the Court is 
unaware of the death of a party and prooeeds on the 
supposition that the parties are alive. The rule 
deals with a deoree against a dead man and not 
with one against living persons. It indicates how 
a decree against a dead man is to beconstraed and 
can have no reference to a deoree, passed against 
Jiving person. [P. 893, C. 1] 

(b) Majority Act 3. 3— Person cannot be major 
with respect to one and minor with respect to another 
property. 

Where minor was adopted after 18 but before 21 
years of his age and a guardian had been appointed 
before his 18 th age. 

Held, that he oannot be minor with respeot to the 
property of his natural father and major with res¬ 
peot to the property inherited by him from his 
adoptive father. [P. 894. 0. 1.] 

(c) Civ. Pro. Code. 0. 32, r. 3-Decree against 
unrepresented minor defendant, is nullity though 
prejudice not alleged—Minor — Decree — Nullity. 

A minor who was unrepresented in the suit by 
any guardian oannot be held to bo bonnd by the 
dccreo passed against him although h9 neither 
alleges nor proves that the deoree passed against 
him is unjust or to bis prejudice and though 
he regarded himself as major throughout the whole 
proceeding. 17 C.W.N. 519, Appr. Case law dis¬ 
missed. [P. 894, C. 1.] 

Nihal Chand and Hartndra Krishna 
Mukerji —for the Appellants. 

K. N. Katju and S. B. Johri—lor the 
Respondents. 

Dalai, J.:—The plaintiff Tara Chand 
who has sinoe become a major, instituted 


a suit for cancellation of certain deoroes of 
court through his next friend Mst. Persauni, 
his certificated guardian. He is the son 
of Jainti Prasad, and was born on 
13th November, 1899. A guardian was 
appointed by Court of bis person and 
property on 5th October, 1907. He 
attained .the age of majority on 13th 
November, 1920. After the guardian was ap¬ 
pointed, bis uncleBenarsi Das adopted him. 
In 1916 one Mst. Champi sued Banarsi 
Das and others for partition of a bouse, and 
all proceedings were completed in the first 
Court on 20th March, 1917. Judgment 
was reserved on that day and 30th March 
was fixed for delivery. Banarsi Das died 
between those two dates, and on 28th March 
Mu8ammab Champi applied to bring 
Tara Chand on the reoord in place of his 
adoptive father, Banarsi Das. He appoint¬ 
ed a pleader and contested the suit. On 
14th April, 1917, a preliminary decree for 
partition was passed, and a final decree on 
the 21st June. Tara Chand himself 
appealed from both decrees to this Court, 
and the appeals were dismissed on 28th 
June, 1920.' The present suit for the 
cancellation of all the four decrees on the 
ground that they were passod against him 
while he was a miner and not represented 
by a guardian was instituted on the 
14th of September, 1920. 

The learned Subordinate Judge of Meerut 
decreed the suit, and heDoe two of 
the defendants, Must. Champi and 
Must. Sona Dei, have appealed. The 
grounds of appeal are; (1) that the plaint¬ 
iff failed to prove that he was born on the 
13th November, 1899, (2) that on bis 
adoption by Banarsi Das the guardianship 
certificate issued to Must. Persauni, 
beoame inoperative, and the plaintiff 
attained majority at the age of 18 on 
13bh November, 1917, (3) beoause the deoree 
of the first Court sought to be cancelled is 
saved by the provisions of Order 22, 
Rule 6, (4) that the plaintiff was not 
entitled to a deoree in this suit, beoause he 
was in no way prejudiced by the want of 
appointment of a guardian and be was 
able to conduct bis defence effectively 
himself, and (5) that the plaintiff was 
barred by the rule of estoppel from ques¬ 
tioning the deorees. 

There is no force in any of these grounds 
It was conceded during the argument that 
the plaintiff was born on the 13th 
November, 1899. Onoe a guardian was 
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appointed to him, it mattered little what 
other property he acquired. The adoption 
did not change his identity and the power 
of the guardian. Musammat Persaani, and 
of the District Court, which appointed her, 
continued to be the same. 

Order 22, rule 6, prevents abatement 
when death take9 place between the con¬ 
clusion of the hearing aud the pronounce¬ 
ment of the judgment, and the decree 
is passed against a dead mao. Obviously 
this provision of law covers cases where 
the Court is unaware of the death of a 
party and proceeds on the supposition 
that the parties are alive. It was urged 
that in the present oaae, hearing concluded 
on the 20th of March and judgment was 
delivered on the 14th of April, 1917, and 
that the death of Banarsi Da3 took place 
between the two dates. This is not a 
correct way of summarising the proceedings 
of the Court. After the 20th March and 
before the judgment was pronounced, some 
proceedings took place, namely, those of 
bringing Tara Chand on the record ; there 
was, therefore, noconolusion of the hearing 
prior to the death of Banarsi Das. The 
role deals with a decree against a dead 
man and not with one against living per¬ 
sons. It indicates how a decree against a 
dead man is to be construed and oan have 
no reference to a decree passed against 
living persons. Even where preliminary 
and final decrees were both passed against 
a dead person, the Patna High Court held 
that the final deoree was a nullity and was 
not saved by the provisions of this rale. 
Jungli Lai v. Laddu Ram Marwari (1). 

The four decrees sought to be cancelled 
were passed against a minor and were 
void. We have not to consider any ques¬ 
tion of prejudice to the plaintiff. The 
learned counsel for the appellant qnoted 
rulings in oases where the minor was not 
properly represented, and the Courts refused 
to give him relief when it was discovered 
that be had not suffered any prejudice by 
improper representation. The first case is 
a Privy Council case of Walliam v. Banke 
Behari Pershad Singh (2). A Bench 
oase of this Court, Ram Barechha Ram v. 
Tarak Tewari (3) was similar. The most 


(1) (1910) 4 Pat. L.J. 240-1919 Pat. H.O.O. 105- 
60 I.O. 629 (F.B.) 

(S) (1903) 80 Oal. 1021-80 I.A. 182-7 O.W.N, 
774-6 Bom. L.R, 882 (P.0.) 

(8) (1916) 11 A.L.J. 689-89 1.0, 805. 


reoenfc case is that of the PatDa High 
Court, Pande Satdeo v. Pandeo Rama- 
yan Tewari, (4). In this case, one of the 
learned judges (Das, J.) has pointed out 
the distinction between void and voidable 
decrees at page 352 of the report:— 

" The Court has no jurisdiction to render 
judgment against one who is not a party 
to the 6uit. though it has jurisdiction to 
render judgment against one who is a party 
to the suit but who ba3 not been broughb 
before it by reason of the failure on the 
part of the Court to follow tbo particular 
procedure laid down in the Code. The 
one affects the existence of the jurisdiction 
of the Court; the other affects the exercise 
of it. To take a simple oase, a minor is 
not a party to the suit, unless he is repre¬ 
sented in the record of the suit by a 
guardian competent to aot as suob. Where 
the record of the suit itself shows that the 
minor is wholly unrepresented, or that he 
is represented by a guardian disqualified 
from aoting as suoh a guardian under the 
express provision of the statue, the result 
is that the minor is not properly a party 
to the suit, and a judgment rendered against 
the minor is without jurisdiction and null 
and void. But where he is properly a party 
to the suit and as he is properly a party if he 
is represented in the reoord by a guardian 
nob disqualified from aoting the jurisdiction 
of the Court to try and determine the 
cause a9 against the minor is com¬ 
plete, and suoh jurisdiction will not 
be ousted on proof that the Court did nob 
follow the appropriate procedure for the 
appointment of a guardian." A full 
Bench of this Court held a deoree passed 
against a minor without the appointment 
of a guardian ad litem to be void (Bhura 
Mai v. Ear Kishan Das (5). This ruling 
was followed by a Benoh of two Judges in 
Hanuman Prasad v. Muhammad Ishaq (6), 
where the foroe of the Privy Counoil case of 
30 Calcutta was explained, and the authori¬ 
ty was quoted of the Privy Counoil case, 
Khairajmal v. Daim (7). In the latter 
oase their Lordships observed :— 

" Their Lordships agree that the sales 
oannot be treated as void or now be 


(4) (1928) Patna 242-2 Pat. 336-4 P.L.T. 147. 

(6) (1902) 24 All. 883-(1902) A.W.N. 76, 

(6) (1905) 28 All, 137-2 A.L.J. 616-(1905) 

A.W.N. 329. 

(7) (1905) a'a Oal. 296- 321,A. 23-9 O.W.N.201- 

. 2 A.L.J. 71-7 Bom. L.B. 1-1 O.L.J. 684 

(P.O.) 
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avoided on the ground of aDy mere irre¬ 
gularities of prooedure in obtaining the 
decree, or in the execution of them. 
But on the other hand the Court had 
no jurisdiction to sell the property 
of persons who were not parties to the 
proceedings, or properly represented on 
the record. As agaiDet such persons the 
decrees and sales purporting to be made 
would be a nullity, and might be disregard¬ 
ed without any proceeding to set them 
aside." The present case is similar. The 
decrees passed against the plaintiff are 
a nullity and might be disregarded 
without any proceeding to set them 
aside. In Ram Chander v. Cheda Lai (8), 
this Court held that where a minor 
was sued as a major and a decree passed 
against him, the decree was not binding 
upon him. That was a case where a 
certificated guardian was appointed under 
the Guardian and Wards Act to the minor 
and it was held that such a minor did not 
attain majority until the age of 21. In that 
case it was contended that a guardian 
having been appointed to the minor’s pro¬ 
perty in one district, the minor would 
attain the age of majority at 18 with 
respeot to property situated in auother 
district. The learned Judges held that a 
person oannot be a major in one district 
and a minor in another. Similarly, it may 
be stated here that Tara Chand cannot be 
a minor with respect to the property of his 
father Jainti Prasad, and major with 
respect to the property inherited by him 
from his adoptive father, Banarsi Das. 
The Calcutta High Court also has held a 
deoree against a minor to be a nullity 
(Puma Chandra Eunwar v. Bejoy Chand 
Mahtab ) (9). 

As pointed out by the learned Judge 
of the lower Court the appellant did not 
come forward herself nor get any agent of 
hers examined to prove circumstances 
which would give rise to any question of 
estoppel We were not told daring the 
argument how the action of Tara Chand 
led the defendant, Met. Ohampi, to act as 
ahe did in the previous litigation. It is 
not even alleged by an affidavit or other¬ 
wise that she was aware of how Tara 
Chand was acting, and had no knowledge 
of his being a minor. Her learned Counsel 
here represented that Tara Chand was 

(8) (1S05) 2 A.L.J 460“(1905) A.W.N. 123. 

(9) (1913) 17 0.W.N. 619 = 13 1.0. 659 = 19 C.L.J. 

18 . 


playing a triok. Subsequent to the pre¬ 
vious litigation, he had purchased more 
shares in the house (see para, 12 of 
the plaint) and by re-opening the 
litigation he desired to get a solid block 
for himself and oust Mst. Champa from 
the portion of the house alloted to her. I 
have, however, to decide a question of law 
and not of morality. These considerations 
may be sumitted to the trial Court in oase 
there is afresh trial of Mst. Champi’s suit. 

Taough not mentioned in the grounds of 
appeal an argument was advanced here 
that a declaration is disoretionary for this 
Court to grant and the circumstanoes of 
the present case are suoh that the discre¬ 
tion should not be exercised. The decrees 
are a nullity and may be disregarded, so it 
cannot be said that the lower Court exer¬ 
cised its discretion wrongly in granting the 
declaration sought by the plaintiff. It is 
also urged that the plaintiff's remedy was 
by way of injunction to restrain the 
defendants from executing the decrees and 
cot by way of declaration. The case of 
Kunhamtd v. Kutti (10), was quoted as an 
authority. The facts of thac case are 
peculiar and in no way applicable here. 
The remedy granted to the plaintiff was a 
proper one. 

I would dismiss the appeal with costs. 

Mukerji, J.:—This appeal raises the 
question whether, a minor who was 
unrepresented in the suit by any guardian 
can be held to be bound by the decree 
passed against him, although be neither 
alleges nor proves that the deoree passed 
against him is unjust or to his prejudice. 

The facts of the oase are no longer in 
dispute and are as follows. The appellant 
Mst. Champi filed the Suit No. 203 of 
1916 against one Lala Benarsi Das and 
several others for the partition of a certain 
house. The oase was duly heard and 
concluded exoept for the judgment during 
the life-time of one Benarsi Das. The 
Court reserved judgment and fixed the 
30ih of March, 1917 for delivery of it. 
Benarsi Das died on the 23rd of March, 
1917. An application was made to the 
Court by Mat. Champi that the respondent, 
Tara Chand, the adopted son of Benarsi 
Das, might be brought on the record as bis 
legal representative. This application was 
granted and ultimately on the 14th of 
April, 1917 a preliminary decree was 


(10) (1891) 14 Mad. 167 — 1 M.L.J. 339. 
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passed. The final decree for partition 
followed on 21st of June, 1917. Tara 
Chand on being brought on the record 
purported to appoint a Vakil and resisted 
the suit bo far it lay in his power. He 
filed appeals to this Court against both the 
preliminary and final deorees which were, 
however, unsuccessful. Tara Chand was 
the natural son of one Jainti Prasad. On 
the death of Jainti Prasad Tara Chand’s 
natural mother Mst. Parsauni took out a 
certificate of guardianship, on the loth of 
November, 1907. It was after this certifi¬ 
cate had been obtained that Tara Chand 
was adopted by Benarsi Das and passed 
into his family. Evidently everybody for¬ 
got that there was a certificated guardian 
and Tara Chand was throughout treated 
as a major. As already stated, he also 
regarded himself a major and accordingly 
resisted the suit and preferred the appeals. 
After the appeals were dismissed it struok 
Tara Chand that he might try his luck 
again and he accordingly brought the 
suit, out of wbioh this appeal has arisen, 
to obtain a declaration that the deorees 
passed against him were not binding on 
bim on the Bole ground that he was un¬ 
represented in the suit, by a duly appointed 
guardian. He nowhere stated in the plaint 
how the deorees passed against him were 
prejudicial to his interests. He made cer¬ 
tain allegations about the plaintiffs being 
aware of bis minority and of her having 
dishonestly pnt him forward as a major. 
But that allegation has not been substanti¬ 
ated. As I have stated, the sole question 
to be decided is whether the mere iaatthat 
no gnardian bad been proposed or appoint¬ 
ed for Tara Chand is snffioient to vitiate 
the deorees passed against him. It may 
be mentioned here that Tara Chand has 
purchased the shares of aertain co-sharers 
in the property and possibly the sole ob- 
jeot of the present suit is to re-open the 
partition and to obtain a compact Bhare in 
the property whioh would inolude not only 
bis ancestral share but also the shares 
purchased by him. 

Before the case of Waliam v. Bankey 
Behari Prasad Singh (2) was deoided it 
was generally believed that a formal defeob 
in the appointment of a gnardian for the 
Buib of a minor was in itself sufficient to 
vitiate all the proceedings against the 
minor in the suit. The oase of Bhura Mai 
V. Ear Kishan Das (51 may be oited as 
•n instanoe. Bat Binoe the Privy Ooanoii 


deoided the oase Walian it is now clearly 
recognised that where a minor has been 
substantially represented a ad has not been 
prejudiced in the litigation it is not open 
to him to obtain the relief of a declaration 
that the decree is not binding on him. 
Following this oase, it has been held that 
in order to find out whether the minor was 
substantially prejudiced or not it would be 
necessary often to go into the merits of the 
case. If the representation is of a doubtful 
character the fact that the minor has not at 
all suffered would go to establish that the 
representation was substantial. The case of 
Murli v. Petambar <11) was of this nature. 

The question, however, before me is 
what would be the effect of a decree in 
whioh the minor has not been at all repre¬ 
sented. It ha3 been urged with great force 
that unless the minor alleges that he was 
prejudiced for want of a gnardian he has 
no right to sucaeed. It has been farther 
pointed out that the adjeotive law, namely, 
the law of procedure, is merely a hand¬ 
maiden to justice aDd where a substantial 
justice has been done a breaoh of the 
rule of procedure oinnot by itself be a 
ground for a suit. There aan be no doubb 
that the last stated proposition is very 
oorreot. The Courts exist for granting 
redress. Where there is no prejudice, 
there is no grievance to be redressed. The 
mere faot that there has been a defeob in 
following the procedure cannot be made 
a matter of grievance and there can 
be no redress. Bab the question raised 
in fabis appeal is not one of proce¬ 
dure bub is one of substantive law. It is 
a question of status. There oan be no 
donbt that a decree, however proper it 
may be, passed against a person who is 
already dead oan be of no efleob against 
the estate of the deceased. To quote an 
expression often used, the decree is a mere 
1 nullity.’ The reason is this. The deceas¬ 
ed person oannot be oalled upon bo obey 
the deoree and therefore the decree is of no 
consequence. The legal representatives 
of the deceased oannot be oalled upon, on 
foot of the deoree, to perform what the 
deoeased person was oalled upon bo per¬ 
form. A minor suffers from certain 
disabilities under the law of minority. 
One of the disabilities is that be oannot 
come to court either to seek a relief or to 
defend an attaok on him, exoept through ft 


(11) 1923 All. 91-44 AU. 535-30 A.L.J. 939] 
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person who can properly represent him. 
This is his disability owing to bis being 
under a certain specified age. In this 
particular cose that age was enhanced to 
21 years owing to a certificate of guardian¬ 
ship having been granted to his natural 
mother. We have not been called upon 
to consider whether the factum of Tara 
Chand’s adoption into another family 
in any way affected the guardianship 
certificate and whether his age for 
obtaining majority was reduced to 18 
years. It has been conceded that Tara 
Chand was a minor when he was brought 
on the record as a major on the 29th of 
March 1917. He was a minor when he 
preferred the appeals. Indeed, he was a 
minor when be brought the suit out of 
which this appeal has arisen. He attained 
majority during the pendency of the suit. 
Tara Ohand was suffering from a disability 
to defend himself owing to bis status of 
minority. In this particular oase the 
minor (Tara Chand) was probably an 
intelligent person quite able to look 
after himself and bis property. But he 
might have been only a baby, one year 
old, when bis father died. The law appli¬ 
cable would have been the same then, as 
in the present case. The question then is 
whether the bringing on the record of a per¬ 
son suffering from the disability of mino¬ 
rity can be regarded as of no consequence 
if the ultimate result of the suit was in 
no way prejudicial to bis interest. To 
my mind, on principle, there is nothing 
to differentiate the case of a decree passed 
against a dead man from a decree passed 
against a person who is suffering from 
the disability of minority without having a 
person appointed to look after bis interest. 

No direot authority of this court has 
been cited. A number of rulings was cited 
at the bar but most of them could be 
distinguished on acoount of the facts 
involved in eaoh case. The only case 
which appears to be exactly in point is 
the case of Puma Chandra v. Bijai 
Chand Mahtab, (9). In this case a decree 
for arrears of rent had been obtained 
against a minor who had been sued as a 
major without anybody to represent him 
in the litigition. It was held that the 
decree could not be binding on him and was 
a nullity. On principle and authority 
therefore Tara Chand would be entitled to 
Irave It deolared that the decrees are not 
binding on him. 


1924 Allahabad! 

It was urged that, having regard to the 
peculiar facts of the case, namely, the 
arguments having been concluded during 
tbe lifetime of Benarsi Das, the provision 
of Order 22, rule 6 of the Code of Civil 
Procedure was applicable and tbe deoree 
passed was binding on the estate of Ben¬ 
arsi Das. Assuming, but without deciding, 
that Order 22, rule 6 of tbe Civil Procedure 
Code has any application to the facts of 
this case, it is clear that as a matter of 
fact no decree was passed against Benarsi 
Das. On the other hand the only decree 
that was passed was against Tara Chand 
himself. Tbe provisions quoted therefore 
can be of no avail to tbe appellants. 

The further question, however, still 
remains whether tbe plaintiff Tara Chand 
should wholly succeed in tbe suit or whether 
the Court should go into the merits of the 
oase and see whether or not he was bound 
by tbe decree that was validly passed 
against the remaining defendants. For, if 
the deoree be suoh as to bind Tara Chand, 
without its having been specifically passed 
against him, be should not be allowed to 
esoape the liability on the decree for the 
simple reason that he was without a 
guardian in the proceedings. He cannot 
be in a bettor position then he would have 
been in, if he had not been at all made a 
party. In the Calcutta case (17 C.W.N. 
549) the High Court remanded the oase for 
a trial of the question whether the minor 
was or was not liable along with the other 
defendants on account of the arrears of rent. 
Tbe minor in that oase had sued for the 
recovery of the decree money already paid 
and it was held that if he was liable, as a 
matter of fact, he could not recover the 
money be had paid. Similarly in the case 
of the Ram Chander v. Chcdda Lai (8) 
issues were remanded for ascertaining 
what advantages, if any, had been derived 
by the plaintiff by the decree impeached. 
In this case the decree impeached 
is a deoree for partition. Tara Chand could 
not be bound by a deoree passed against 
any other of the defendants. The result 
of a declaration that the decrees are not 
binding on Tara Chand would be that the 
partition suit will be re-opened at the 
stage at whioh Tara Chand came in. No 
relief in the nature of a refund has been 
asked for. There is no prayer that the 
costs paid under the deoree should be paid 
back to him. In the circumstances there 
seems to be no bar to the plaintiu 
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obtaining febe declaration that the 
preliminary and final deoreea whether 
passed by the court of first instance or 
appeal are not binding on him. 

The result is that the appeal fails. 

By the Court:—The appeal is dis¬ 
missed with costs here on the higher scale. 

Appeal dismissed . 

** 1924 Allahabad 897. 

MoRttltJl and Dalal, JJ. 

Durga Prasad Sahu —Appellant 

v. 

Tameshar Prasad Natk and others — 
Respondents. 

F. A. No. 388 of 1921, decided on 
12th May, 1924, from the deoree of the 
Subordinate Judge of Gorakhpur, dated the 
30th of August 1921. 

(a) Precedent—Authority. 

A oaee is an authority ooly for what it deoided 
and is no authority (or what may seem to follow 
from the reasonings adopted in the oaee. [P. 899, 
0. l.) 

(b) Registration Act % S. 28—Fraud on regis¬ 
tration. 

The inolnaion in sale-deed of property whiob the 
parties intended to be transferred but of whioh 
posse6eicn was not taken by vendee does not 
amount to fraud on registration and does not 
render it invalid simply because the deed whiob 
inoluded other itemp of property was registered in 
tboeffioeof the Bub-Regiptrar having jurisdiction 
over the place in which the former item of pro* 
party was situated. (41 Cal, 973 ; 19 A.L.J. 985, 
Dist.) [P. 899, C. 3.J 

(o) Repisfrafton Act, 8. 28-~Fraud on regis¬ 
tration . 

Obiter. —The inolOBion in sale-deed of item of 
properly merely for the eake of registration does 
not; amount to fraud ou registration where the 
transferor is entitled to transfer it. [P. SCO, 0. 1.] 

Janff Bahadur Lai and Iqbal Ahmad— 
lor the Appellant. 

T. B. Sapru, Earibans Sahai and 
S. S. Sastry —lor the Respondents. 

Judgment:—The appellant in this 
Court was the defendant No. 1 in the Court 
below. He purohased on the 17th of 
January, 1908, a four annas share in each of 
the two villages Laobhmipor and Harnam- 
pur and one dhur area land out of plot 
No. 95 in the villace of Belaura for a consi¬ 
deration of R 9 . 25.100. The vendor was 
one Ganga Dayal Naik. The pedigree of 

the family will be found at page 1 of the 

plaint and is as follows:— 
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The plaintiffs who are sons of Ganga 
Dayal’a brother Dal Bahadur brought the 
suit, out of whiob appeal has arisen to have 
the sale set aside. The suit was instituted 
on the 14th January, 1920, that is to say, 
jnst two days less than 12 years after the 
sale. Varioas grounds were taken to 
impeaoh the sale The Court below set aside 
the sale on two grounds. It held that the 
registration of the deed was illegal and no 
title passed to the appellant. It also held 
that the property was worth at least 
Rs. 30,000 and the sale of it by the 
managing member of the family for 
R 3 .25,100 was not justified. 

These are the two points wbioh have 
been oontroverted in this appeal and we 
need Dot try any other question that was 
before the Court below. 

The question of registration arises in this 
way. The property of Belaura was avery 
insignificant one. One dhur is equal to 
1-400th part of a bigba. The argument 
that found favour with the Court below on 
this question was that, the property beiDg 
bo insignifioant neither party intended that 
any transfer of title to it should take place. 
It was owiDg to the ioolusion of Ibis pro¬ 
perty in the sale-deed that the deed beoame 
registerable by the Sub-Registrar of Gorakh¬ 
pur. If this property bad been exoluded 
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tbe Sub-Registrar of Maharajganj alone 
would have had the jurisdiction to register 
the dooument. 

The fact that at the date of sale the pro¬ 
perty iD plot No. 95 in Belaura belonged to 
Ganga Dayal has not been disputed. 
Indeed, the copies of the village records filed 
do go to show that the vendor had title to 
this property. It is, however, urged that 
the vendee never wanted this properly and 
it is pointed out that be never asked the 
Revenue Court to enter his namewitn res¬ 
pect to it and further that he never cook 
possession of the property. The village 
records, the copies of which are to be found 
at pages 85 and 91 of the printed record 
go to show that in spite of the transfer, the 
name of the transferor Ganga Dayal con¬ 
tinued to be recorded over the land in 
Belaura and it was actually held by a 
tenant. The evidence of the appellant’s son 
Ganesh Prasaddoe3 indicate that thevendee 
never cared to take possession over the 
property, although Ganesh Prasad insists 
on stating that he is in possession of the 
property and get9 one anna as the rent for 
it. The admitted fact, therefore, is that in 
spite of the transfer, the vendee never took 
possession of it. On the other band, there 
are circumstances to show that, the vendor 
believed that the property had been sold 
and that he bad no longer any title left to 
it. No direct evidence has been adduced 
to show what was the exact amount of 
share held by Ganga Dayal and his 
family in Belaura at the date of the sale. 
But copies of the deorees that were passed 
against the family and which record the 
properties mortgaged show (see pages 42 
and 43 of tbe printed record) that a 4 pies 
share was held by the family in Belaura. 
Five years after the sale on the 27th of 
August, 1913 Ganga Dayal sold the pro¬ 
perty in this village to one Chandi Prasad 
Pande. The sale-deed is printed at 
page 81 of the record. He described 
tbe property possessed by him as A 
4 pie share by less by a fraction”. It is 
quite within the range of probabilities that 
the fraotion which he deducted out of the 
property whioh he wanted to sell was the 
fraction represented by the one dhur lands 
which he had already sold to the appellant. 
This conduct on the part of Ganga Dayal 
goes to show that at least, so far as he is 
concerned be never regarded himself as the 

wner of one dhur land which he had sold. 
Further, it appears that Ganga Dayal as a 


certificated guardian of his nephews, the 
plaintiffs in the suit, made an application 
to the Diskriot Judge for permission to sell 
tbe property, now in suit in order to pay 
off certain debts of the family. In the 
application that was presented to the court 
• Exhibit K, printed at page 65) he expressly 
mentioned the one dhur land in plot 
No. 95 3ituate in Belaura as one of the 
items of property he intended to sell. In 
the draft sale-deed that was presented to 
the District Judge for his approval the plot 
No. 95 was again specifically mentioned. 
It is clear, therefore, that, Ganga Dayal 
did mean to transfer this property and 
took the trouble of obtaining the sanction 
of the District Judge for the transfer. On 
the question of faot, therefore, our finding 
is that the plot No. 95, a portion of whioh 
was sold by the sale-deed in suit, was in¬ 
tended by Ganga Dayal to be sold and was 
meant to be purchased by the appellant 
although it is a fact that after tbe purohase 
the appellant did not care to take posses¬ 
sion of the property. 

It has been urged that as a matter of 
faot neither the vendor nor the vendee 
wanted to transfer and purcba=9 this pro¬ 
perty of Belaura and it was included in 6he 
sale-deed for the sole purpose of getting the 
deed registered by the Sub-Registrar of 
Gorakhpur. In view of our finding on the 
question of fact, this question does not 
really arise. But the question has been 
very well thrashed out before this Court 
and we owe it to the learned counsol for the 
respondent and to the court below to 
disouss it. 

Tbe learned counsel for the respondent 
has taken his stand on two Privv Coun¬ 
cil judgments, viz : Harendra Lai Roy 
Chou'dhury v. Hari Dasi Debi (I) and the 
case of Muthara Prasad v. Chandra Nara- 
yan Chowdhury (2). As we understand 
him, he has argued that the court has to look 
to the intention of the parties and where 
neither of the purties intended that the 
transfer of oertain property should take 
place tbe inclusion of that property in the 

(I) (1914) 41 Cal. 972-41 I. A. 910 = 1 L.W. 
1050 — 27 M L.J. 80 —(1914) MW.N. 462 = 
16 M.L.T. 6 = 18 C.W.N. 817 = 19 C.L.J. 
484-16 Bom. L.R. 400 = 23 I.C. 637 = 12 
A.L J. 774 (P.C.i 

(2‘ (1921) 48 I.A. 127=40 M.L J. 487 = 19 A.L.J. 
385 = 33 G L J. 440 = 23 B.L.R. 629 = (l92i) 
M.W.N. 370=14 L.W. 1 = 16 1.0.833-2 
Pat. L T. 397 = 25 C.W.N. 995 = 29 M.L.T. 
413 (P.C.) 
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deed would not give jurisdiction to the 
Sub-Registrar to register the document. 
The cases cited must be taken to have 
been decided only with reference to the 
particular facts dealt with r y thorn. We 
need hardly mention that, a case is an 
authority only for what it decided and is 
no authority for what may seem to follow 
from the reasonings adopted in the case. 
In the case of 41 Calcutta the property 
which was in question was a bouse No. 25 
in Gurudas Street in Calcutta. It was 
found as a fact that there was no house 
in existence within the ambit of that 
street. It followed that it was Dover 
intended that any suoh property should 
pass bo the transferee. Their Lordships 
of the Privy Council said that there 
were two ways of looking at the thing, 
first the property was non-existent and 
secondly the entry was a fiotitious one. In 
either view the transaction was entered 
into only to commit a fraud on the registra¬ 
tion law, that is to say, to give jurisdiction 
to an officer who would not otherwise 
possess jurisdiction. There can be no 
doubt that their Lordships used the follow¬ 
ing language:— 

14 Tboir Lorfahipi hold that thie paroel is in 
fact a fictitious entry, and represents no property 
that the mortgagor possessed or intended to mort¬ 
gage, or that the mortgagee intended to form part 
of his security,” (p. 989 of the report). 

We are of opinion that it is not open to 
contention that the words ° the mort¬ 
gagor intended to mortgage or that the 
mortgagee intended to form part of his 
security ” can be taken out of the rest of 
the context and oan be read as an inde¬ 
pendent dictum for guidance of the 
subordinate courts. In our opinion the 
words are inseparable from the words 
Their Lordships hold that this parcel 19 
in fact a fiotitious entry.” In the later 
case, the finding was that the property of 
one cowrie share in the village of Kolhua 
was the property owing to which the Sub- 
Registrar of Muzaffarpur had the jurisdic¬ 
tion to register the deed. It was found as 
a fact that the transferor did not possess 
any such property. Evidence was adduced 
to show that he did and one witness was 
examined who said that he had sold it by 
an unregistered document. But it was 
found that there was no real delivery of 
the property. Their Lordships therefore 
laid down their law on the foundation of 
the faot that the mortgagor did not possess 


any such property and consequently 
it was never the intention of the parties 
that the mortgagor should offer it a3 
security to the mortgagee and the latter 
should bold it a3 security for bis money. 
The language that was used in connection 
with this case mast be read with the facts 
involved in it. 

In the case before us we have got the 
fast that the property entered in the deed 
and which gave jurisdiction to the Sub- 
Registrar of Gorakhpur to register did 
exist. We have the fact that it did belong 
to the vendor. Even if we concede for the 
sake of argument (we are really considering 
a oase based not on the facts found by us 
but on the faots as putby the learned coun¬ 
sel for the respondent) that this property 
ofBelauraw&s entered into the deed simply 
for the sake of registration, we do not think 
that fact would not give the Sub-Registrar 
of Gorakhpur jurisdiction to register the 
deed. The appellant was purchasing two 
big items of property. If the parties found 
that by selling also a small bit of property, 
waiob it was not otherwise intended bo ba 
sold, they would have the convenience of 
avoiding the journey to Maharajganj, I do 
not see why the inclusion of that property 
should be treated a9 an act done only to 
oommib fraud on the law of registration. 
Suppose the journey to Maharajganj oo9ts 
the party a sum of Rs. 20. Suppose again 
the property sold is worth Re. 10. By 
adding a property worth Rs. 10 and selling 
it bona fide, the parties avoid a journey to 
Maharajganj at a cost of Rs. 20. Why 
should not the vendor be allowed to say 
that I have 3oId the property and why 
should not the vendee be allowed to say 
that I have purchased the property ? The 
title to the property passes by the regis¬ 
tration of the deed and the vendee becomes 
the owner of the property for the simple 
reason that the vendor was the owner of it 
and has chosen to sign a sale-deed with 
respect to it and to have it registered. 

Coming to authority again, no case has 
been cited to us which oan be taken as 
being od all fours with the case before us. 
In this Court two learned Judges held in 
the oase of Pahladi Lai v. Mst. Laraiti (3) 
that where a property inoluded in a deed of 
mortgage did exist, the faot that the 
mortgagor had no title to the property 

(3) (1918) 41 All. 93-48 I.O. 300-16 A.L.J' 
671« 
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did not vitiate the registration, if the 
mortgagee was not aware of the want 
of title in the mortgager and was not 
colluding with him in the inclusion of the 
property to procure registration. This case 
too is not on all fours with the case before 
us. But it lays down at least this much 
that where a transaction is a bona fide one, 
the inclusion of a property for the sake of 
obtaining the conveyance of a document at 
a particular place will not oust the juris¬ 
diction of the Sub Registrar to register the 
document. We bold therefore that the 
sale-deed was perfectly valid and did convey 
title to the appellant. 

Coming to the second point. At the date 
of the sale the family consisted mainly of 
four persons, Damely, the vendor Ganga 
Dayal, his father Bbola Naik who was a 
lunatic and the plaintiffs-respondeDts who 
were minora. There were two decrees, for 
large sums of money passed against the 
family on foot cf two mortgages executed 
by Ganga Dayal'e grandfather Haroam 
Naik. The total amount due on the two 
decrees went up to Rs. 35,000. Ganga 
Dayal, the only male adult in the family 
who was in a position to enter into 
any transaction on behalf of it, has been 
found by the Court below to have acted to 
the best of bis capabilities. He raised samll 
sums of money from time to time 
out of the property and put off the 
evil day of sale by small payments. He 
got himself appointed guardian under the 
Guardians and Wards Act of 1890 of his 
minor nephews the plaintiffs. He approa¬ 
ched the learned District Judge of Gorakh¬ 
pur from time to time and represented 
bow the state of affairs was and sought his 
permission as the guardian of bis nephews 
aDd as a manager of his lunatio father's 
property, to transfer family property, 
to avoid an auction 6&le of it and conse¬ 
quent less. The copies of decrees which 
have been printed show that shares in no 
less than six villages bad been mortgaged 
(tee Exhibit C at pp. 41 at pp. 42 and 43). 
We find that be approached the learned 
District Judge first on the 16th of 
December 1905 by bis application, printed 
at p. 47 of the record. By an order, be 
•was appointed the manager of his father's 
property. Then on the 13th of July 1906 
bo approached the District Judge and 
obtained permission to raise moLey by sale 
cr t\ mortgago with possession cf a part 
c ( *he family properly. The order is at 


page 49 of the printed reoord. The appli¬ 
cations printed at pd. 51, 53, 59 and 61 
show how bo succeeded in obtaining the 
good offices of the learned District Judge 
for staving the execution sale whioh was 
pendiog before the revenue authorities; 
(possibly the decree bad been transferred 
to the Collector because the property was 
ancestral.) We have already mentioned 
that the learned Subordinate Judge gives 
Ganga Dayal full credit fur doing his best 
in the interests of the family. On the 30th 
of July 1907 Ganga Dayal approached the 
District Judge with a definite proposal for 
transfer. I may mention that the order of 
the learned District Judge, dated the 13th 
of July 1906 was not very definite. Oa the 
30.h of July 1907 Gaopa Dayal definitely 
proposed that he should be permitted to 
sell the shares now in suit in the villages 
of Laohbmipur and Harnampur to odo 
Babu Bbagwati Prasad for Rs. 21,245 and 
that be might be permitted to mortgage 
a portion of the remaining family property, 
namely, 4 annas share in the village 
Sarpataha to raise a sum of Rs. 5,000 to 
pay off the decrees. It appears that at tbab 
date, the two sums of Rs. 21,000 and odd 
and Rs. 5 000-would have sufficed to pay 
off the two deorees. The order dated the 
31st of July 1907 of the learned District 
Judge shows how diligently Ganga Dayal 
bad been aotiDg. The learned Judge 
recites that the amount of the deoree9, 
was originally between Rs. 35 and 36 000 
but Ganga Dayal had been able to reduoe 
it by occasional payments to a sum of 
Rs. 26,000. The learned Judge sanctioned 
the sale of 4 annas share in the two villages 
id 9 uit and an nsufruotuary mortgage of 
another portion of the property. But it 
appears tbab Bbagwati Prasad backed out 
of the transaction and the result was that 
the family property was put up for sale. 
At p. 63 of the record is printed bow the 
bids went before the Revenue Officer. 
Bbagwati Prasad evidently preferred 
to take his chance to purchase the pro¬ 
perty at an auotion sale to a purchase 
by private treaty. With respect to four 
annas share in Harnampur be offered 
Rs. 11.200 but tha decree-bolder outbid 
him by offering Rs. 100 more. Similarly 
in respect of the other property the doorae- 
bol.der offered Rs. 11,100 as against 
Rs. 11000 offered by Bbagwati Prasad. 
Thus, we find that at an open auotion sale 
the two properties fetohed only the sum of 
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Ea. 22,400. Thi3 sale took place on the 
20bh of December 1907. To save tbe 
property Gang* Dayal bad to pay within 
the 30 days of sale not only tbe deorabal 
amounts but also 5 per cent, over the pur¬ 
chase money. He, it appears, had bean able 
to persuade the appellant to pay Rs. 25,100 
for the two shares in the villages of Lacb- 
mipur and Harnacnpur inolusive of one 
dhur area in village Belaura. He had also 
been able to persuade tbe appellant to 
advance a sum of Rs. 4,500 on a simple 
mortgage over the share in tbe village of 
Sarpataha. Tbe learned District Judge 
approved of thi9 proposal aad a draft sale- 
deed was filed and approved. The sale- 
deed was eventually executed and on the 
18th of January 1908 the entire amount of 
Rs. 29,600 was paid into the treasury and 
the sale wa9 sot aside. 

It has been urged that although Ganga 
Dayal may have done his best in tbe 
interests of the family he might have done 
better and if be had osed more discretion 
he might have procured Rs. 30,000 at 
least for the property. It is urged that 
his failure to obtain the best value for the 
family property vitiates the sale and the 
Court below was right in setting it aside. 

It is conceded that although the 
permission of the Distriot Judge was obtain¬ 
ed by Ganga Dayal for the tranactions 
in whioh he entered, Ganga Dayal could 
not validly be appointed a guardian of his 
minor nephews who were living jointly 
with him and that therefore the permission 
whioh was obtained from bho Distriot 
Judge did not stand good in favour of the 
appellant. This point having been conce¬ 
ded by the learned Counsel for the appellant 
we do not wish to express any opinion 
over it. Assuming however that the 
learned Judge’s permission wont for noth¬ 
ing, the proceedings show at least this that 
it was impossible to obtain a better value 
at the time than was really obtained. We 
must assume the learned Judge did his 
duty and ho made an enquiry ia the 
interests of the minors and the lunatio as 
bo the value of the property and sanctioned 
the transaction only when he found that it 
was benefioiai to their interests. Besides 
this presumption of law we have got the 
positive evidence of a learned Vakil of 
-Gorakhpur who says that the then Munsif 
of Gorakhpur was entrusted with an 
enquiry into the application submitted 
before the Distriot Judge. As wo have 
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said, the orders of tbe learned Distriot Judga 
are very good evidence that the value paid 
at the time was a very proper value. 

Coming to the evidence adduced in the 
Court below by the parties, we fiod that 
there is no documentary evidence whatso¬ 
ever to show what value the properties in 
the two villages of Lachmipur and 
Harnampur could fetch at the time. There 
is no sale-deed. There is no evidence of 
income from the property except a certain 
vague statement on the part of the 
plaintiff No. 1. That statement is that 
one bigha of Lachmipur could be let at 
Rs. 2-4-0 to 2-8-0 per annum. If thi3 be 
the annual rent the price of the land could 
Dot be very high. Toe learned Subordinate 
Judge bas been mainly, if not wholly, 
influenced by the fact that be misread the 
proceedings before the Revenue Officer at 
the auotion-sale. It appears that after a 
4 annas share of Harnacnpur bad been 
sold a one anna 9hare out of the 4 annas 
share of Lachmipur was offered for being 
bid for, but no bids were made. The ' 
result was that the eatire 4 annas share of 
Laohmipur had to be put up. The learned 
Subordinate Jndge thought that the price 
fetched namely Rs. 11,100 for Laohmipur 
was tbe prioe paid for a one anna share 
and not for the entire 4 aunas share. We 
are perfectly sure that if ho had oorreotly 
read this dooument he would have come 
to a different conclusion altogether. 

We have already said there is no docu¬ 
mentary evidence by whioh we oan judga 
the market value either at the date of the 
sale or at tho date of the suit of the pro¬ 
perties in question. 

Coming to oral evidence, we have read 
the whole of it, wo fiod it impossible to be 
guided by it. Oa behalf of the plaintiff- 
respondent the evidenco of no loss than 8 
persons ha9 been printed. One of the3a 
Raj Bahadur Lai is a patwari, but be is 
not the patwari of any of tho villages in 
question. He said that he was the patwari 
of two adjoiniog villages. In our opinion 
no Buffioient reason having boeo shown why 
the patwari of the villages in suit could nob 
be found it is impossible to rely and aob 
upon tbe statement of Raj Bahadur. He 
says that tbe lauds of Laohmipur could 
be sold at the date when he was examined 
at R3. 100 per bigha and the lands ab 
Hamampur at Rs. 125 par bigha. It does 
not appear whether he was speaking of the 
cultivated land or the average value of the 
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land. Toe 4 annas share sold would 
include lands actually under cultivation, 
lands which could be brought under culti¬ 
vation by spending money and labour and 
lands which would be absolutely unreolaim- 
able at any expense. The evidence of the 
appellant 3 son Ganesh Prasad would go to 
show that there are huge areas in both the 
tillages which are not cultivated and whioh 
are therefore not capable of yielding any 
income. Of the 8 witnesses examined by 
the plaintiffs, the plaintiff No. 1 states 
that the lands in Harnamour would fetob 
Ee. 175 to R?. 200 per bigba and the lands 
in Lacbmipur would fetch Rs. 150 per 
bigba. The witness Sbeo Shankar Dube 
would not go so far a 9 that. He does not 
belong to either of the two villages and his 
meaus of knowledge is extremely doubtful. 
He says that he never purchased any share 
in the two villages and that within the last 
20 years, so far as be knew, no shares in 
those villages had been sold. The witness 
Dhanraj Rai brought a sale-deed which has 
been proved by Ram Kripal and which 
related to an entirely different village of 
Aligarh. He does not say anything about 
the valuation of the lands in suit. The 
witnesses Ramphal Panday and Mahipat 
do not speak anything on th9 value of the 
lands in the :wo villages in question. We 
have already commented on the statement 
of Raj Bahadur Lai. The witoe 9 S Lalji 
Sahai does not speak on the point. 

The appellant has examined his son to 
show under what circumstances the pro¬ 
perty was purchased and what value was 
paid for which property and why. The 
witness Jadunath Panday says that the 
price was fixed at Rs. 34 or R 9 . 35 per 
bigba when the purchase was made. This 
pries was evidently for all the land whether 
good, bad or indifferent, taken as a whole. 

The sale-deed having been exeouted 
under the circumstances already disoribed 
it lay heavily on the plaintiff to prove that 
their uncle, who did so much for them, 
could obtain much better value chan he did 
obtain. We are of opinion that it has not 
been established that the price paid, namely 
Rs. 25,100 was in any way inadequate 
price for the property at the time of the 
sale. 

The result is that the appeal succeeds 
and it i3 hereby allowed and the suit of 
the respondents Tameshar Prasad and 
Rameshar Prasad is dismissed with oosts 
throughout. The costs in this Court will 


include counsel's fees on the higher 
scale. 

There is a cross-objection on the part of 
the respondents Nos. 1 and 2 but on it no 
court-fee was paid. A sum ofRs. 800 odd 
was demanded as court-fee. The respon¬ 
dents never said they would pay the court- 
fee and the oros3-objection might be rejec¬ 
ted on that account. The learned counsel 
for tbe appellant states that he was served 
with a copy of the cross-objection. We 
find on the reoord that on tbe 10th of 
January 1922 Mr. Jang Bahadur Lai, one 
of tbe learned counsels for the appellant, 
was served with a copy of the cross- 
objection. He was right therefore in 
claimiug the costs of the cross-objection. 
The oro9s-objection is being rejected because 
no court-fee has been paid, but the costs 
due on the cro99-objection will be paid by 
the respondents Nos. 1 and 2 to the appel¬ 
lant. Tbe costs will include fees on the 
higher scale. 

Appeal allowed. 
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MUKER.II AND DALAL, JJ. 

Darbari Lai —Plaintiff-Appellaot 

v. 

Gobind Saran —Defendant-Respondent. 

F.A. No. 458 of 1921, deoided on 21st 
May, 1924, from a decree of tbe Subordinate 
Judge of Aligarh, dated 2nd July 1921. 

(a) Hindu Law—Revtrsioner has a right te 
bring single suit against different alienees from 
widow—Civ. Pro. Code, O. 2, R. 2. 

A reversioner is entitled to bring a single suit 
against any number ol persons who may be holding 
defferent portions of the last male holder's 
property though they may be holding under 
different title deeds executed at different dates. 

A reversioner under Hindu Law cannot bring 
suits to recover different pieces of property by 
virtue of his right as reversioner. [P. 904, C. 1.] 

(b) Hindu Law—Alienation—Legal necessity. 

Tbe support of dependent relations in the family 

would be a part of the family necessity. [P. 904, 
C. 3.] 

(c) Evidence Aet S. 21 — Recital in deed. 

Reoital in deed exeouted by Hindu widow is 

admissible as evidence of legal neoesBity. (44 Oal. 
166; 192a A. 436. Foil.) [P. 904, 0. 2.] 

(d) Hindu Law- Widow—Alienation with rever¬ 
sioner's eensent raises presumption of necessity, 

The oiroumstanoes that the only reversioners at 
thp time gave their unqualified oonient to the- 
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mortgage raised a very strong presumption that 
the mortgage waa supported by legal neoeesity 
though the presumption is rebuttable. [P. 905, 
C. 1.] 

G. Agarwala —for the Appellant. 

S. N. Sen and P. L. Banerji— for the 
Respondent-. 

Mukerji, J.— This appeal arises out 
of a suit brought by the plaintiff appellant 
againt the respondent for reoovery of pro¬ 
perty sold to bis father Chuttan Lal on foot 
of a sale-deed, dated the l6t- of February* 
1904 by a lady who ha8 9ince died, namely 
Mst. Mul Kunwar. 

The Appellant claims as a reversioner 
and the pedigree given below will explain 
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how he is related to Hoti Lal the last male 
owner of the property in suit. 

It appears that Hoti Lal died, possessed 
of considerable amount of property, some¬ 
time in 1869. Mb. Mul Kunwar sucoeeded 
to the property as hia widow and she died 
on the 16th of April 1916, On ’the 31st 
of October 1897 she exeouted a simple 
mortgage with respeot to the properties in 
suit for the apm of Rs. 12.000 in favour of 


two persons Beoi Ram and Janki Prasad. 
One Budh Sain joined with her in executing 
the deed. Budh Sain, it will be noticed, is 
a paternal unole to the plaintiff-appellant. 

A few days before the execution of the 
deed of mortgage, the plaintiff’s father 
Nanhun Mai had executed a deed by which 
be gave bis consent to the proposed mort¬ 
gage by Mt. Mul Kunwar aod Budh Sen. 
On the 1st of February 1904 Mul Kunwar 
alone sold the property to the respondent's 
father Chuttan Lal for a snm of Rs. 24,800. 
The appellant’s case was that the mortgage 
aod the sale were made without legal 
necessity and be is therefore entitled to 
recover the property without any payment. 
He also asked for mesne profits. 

The defence so far as it is relevant for 
the purposes of this appeal was this. The 
suit was barred under the provisions of 
Order 2, rule 2 of the Code of Civil Prooe- 
cedure inasmuch as the plaintiff brought 
other suits against the defendant and his 
father for reoovery of the property belonging 
to Hoti Lal, but omitted to ask for any 
relief with respect to the properties 
now in suit, and that the transfers were 
supported by legal necessity. 

The Court below deoided the issue invol¬ 
ved in the first plea, as noted above, 
against the respondent, but on the question 
of necessity it found against him. 

In this court the two points to be consi¬ 
dered are wbat have beeD seated above. 

On the first point, it appears to us to be 
quite dear that the suit is barred under the 
provisions of Order 2 rule 2, of the Code of 
Civil Procedure. That rule of law lays 
down. 

" Every suit shall ioolude the whole of the 
olaim whioh the plaintiff is entitled to make in 

respeot of the oause of aotion.Where a 

plaintiff omits to sne in raspeot of or intentionally 
ralinqnishes any portion of hia olaim he ehall not 
afterwards sue in respeot of the portion so omitted 
or relinquished.’ 1 

By way of illustration it is said that 
where rent for the whole years 1905, 1906 
and 1907 ie unpaid the plaintiff sues in 
1908 in respeot of the rent of 1906 only he 
shall not afterwards sue for the rents for 
the years 1905 or 1907. In this case the 
plaintiff's oause of aotion is this. He is 
the reversioner and rightful heir to Hoti 
Lal and the property in suit in the 
possession of the defendant belongs to 
Hoti Lal. This is his whole eauBe. pf 
aotion. It is immaterial (or him whether 
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the defendant want3 to justify his right to 
continue in possession on different grounds. 
The defence or the nature of it is immate¬ 
rial for the purposes of finding out what is 
the cause of aoiion of the plaintiff. 

We find that the plaintiff brought at 
least two suits against the defendant or his 
father. He brought Suit No. 45 of 1917, 
the plaint of which is printed at page 103 
of the reoord, for reoovery of a portion of 
Hoti LiPs property from the respondent 
and his father. In paragraph 11 he said 
that his cause of actioo arose on the 16th 
of April, 1916. the date of the death of 
Mt. Mul Kunwar. He brought again 
Suit No. 282 of 1917, the plaint of which 
is printed at page 99 of the record against 
the respondent and his father. In paragraph 
13 of the plaint be said that his oause of 
action arose on the 16tb of April, 1916, the 
day on which Mt. Mul Kunwar died. 
In paragraph 10 of the plaint of the 
suit, out of whioh this appeal has arisen, be 
makes the same statement namely, his 
oause of action arose on the 16tb of 
April, 1916, the date of the death of Mt. 
Mul Kunwar. The Suit No. 45 of 1917 
showe that the property in respect of whioh 
it was instituted was the property which 
had been purchased by Kundan Lai, grand¬ 
father of the present defendant. It is clear 
that when this suit of 1917 was brought 
the p’-iintiff oould have, if he was so dis¬ 
posed, brought a claim with respect to the 
properties now in dispute. There is no 
authority so far as we are aware, to esta¬ 
blish that any such suit would have been 
repugnant to any rule of law. On the 
other hand there are numerous authorities 
to show that a reversioner is entitled to 
briug a single suit against any number of 
persons who may be holding different 
portions of the last male holder’s property, 
though they may be holding under 
different title deeds, exeouted at different 
dates. 

We are therefore olearly of opinion that 
the suit was barred under the provisions 
of Order 2, rule 2 of the Code of Civil 
Procedure and should have been dismissed 
on that ground alone. 

Coming to the question of necessity, we 
find that so far as the bond of 1897 is con¬ 
cerned there is not muoh dear evidenoo. 
In the bond itself, which is printed at 
page 33 of the reoord, the lady Mt. Mul 
Kunwar says that she wanted money for 
the performance of pilgrimage for the bene¬ 


fit of her husband’s soul and that Bbud 
Sen stood in need of money for the main¬ 
tenance of obildren and for trade. It is not 
dear what amount of money was required 
by the lady for the pilgrimage and what 
amount was wanted by Budh Sen for 
his own purposes. Before we examine the 
question of necessity further, it will be 
interesting to note a slight previous history 
of the family. It appears that on the 
death of Hoti Lai in 1869 Mt. Mul 
Kunwar exeouted a document dated the 
28th of May, 1869, a oopy of whioh is 
on the record, but whioh unfortunately has 
not been printed, by whioh the lady stated 
that she regarded Budh Sen as her adopted 
son and was appointing him as the 
Sarbarahkar or the manager of her 
property. She further stated that the 
manager would have no right to transfer 
any portion of her property without her 
oonsent. It further appears from the 
statement of Tika Ram who was for some 
time in the servioe of Mt. Mul 
Kunwar and held a general power of attor¬ 
ney from her that both Budh Sen and 
Nanhun Mai were living with the 
lady Mt. Mul Kunwar as dependent 
members of the family. His statement 
receives entire corroboration from the 
statement of the plaintiff-appellant himself. 
The plaintiff’s father Nanhun Mai, accord¬ 
ing to the plain:iff himself, baa do zamin- 
dari property. H 9 did not keep any shop 
and the appellant did not kno%v if he 
had any income whatsoever from any 
source. The support therefore of depend-1 
ent relations in the family would be a | 
parb of the family necessity. 

ComiDg back to the actual evidence in 
the case, we find the reoital in the bone 
already stated. According to the recital 
which would be admissible as good evi¬ 
dence under the Privy Council case of 
Banga Chandra Dhur Biswar v. Jagat 
Kishore Achariya (1) and a decision of this 
Court in Piari Lai v. Sunder Singh (2) the 
money was needed for pilgrimage and to 
enable Budh Sen to earn a living of his 
own. It is true that Tika Ram has said 
that half the money was required by the 


.) (1916)44 Cal. 186 = 43 I.A. 249 = 20 M.L.T. 
335 = 31 M L.J. 669 —(1916) 3 M.W.N. 936 
=3 L W. 468= 18 Bom. L.R 868= 14 A.L. 
J. 1103 = 24 C.L.J. 487 = 1 P.L.W. 1 = 31 
C.W.N. 226 = 36 1.0. 420 = 10 Bur. L.T. 177 

I) 1922 AU. 486-44 All. 766 = 20 A.L.J. 658. 
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lady for pilgrimage and the other half was 
taken by Budh Sen for the ourposes of bis 
trade. Bat Tika Ram was not in the 
service of the lady at the time and it 
is difficult to believe that he could 
definitely know how the money was dis¬ 
posed of. We have, however, his evidence 
that the lady did go on pilgrimage and 
we have the deed of relinquishment exe¬ 
cuted by the appellant's father showing 
that the lady contemplated a pilgrimage 
It is common ground that Hoti Lai owned 
a very large amount of property and was a 
highly reepeoted gentleman of the place. 
Spending Rs. 12.000 over pilgrimage and 
support of the family will not be at all 
considered an extravagant act. As held 
in the Privy Council oase of Rangasami 
Goundenv. Nachiappa Gounden (3) the cir¬ 
cumstance that the only reversioners at the 
time gave their unqualified consent to the 
mortgage raised a very strong presumption 
that the mortgage was supported by legal 
necessity. In this case there is no evidence 
which would rebut the presumption raised. 
There oan be no doubt that the presump¬ 
tion is rebuttable as it was found rebutted 
in the oase of Ghisiawan Pande v. Musam- 
mat Raj Kumari (4). But in this oase, as 
has been stated, there is no evidence what¬ 
soever to show that the oonsent of the 
reversioners was not justified. We hold 
therefore that the mortgage of 1907 was 
justified by legal necessity. 

Coming to the sale-deed of 1904, the 
case is muoh easier. We find that the 
sale consideration is made up of three 
portions, namely, Rs. 20 000 left with the 
vendee to Day the mortgage-deed of 1897. 
The sum of Rs. 4.500 was obtained to pay 
land revenue whioh was already overdue— 
the land reveuue was payable for the instal¬ 
ments for the months of November and 

Deoembor, 1903, and the sum of Rs. 300 
was taken in cash. We have got the evi¬ 
dence of Tika Ram that a sum of Rs. 300 
was needed to meet the expenses of the 
execution and completion of the bond. We 
have both documentary and oral evidence 
to prove that the purohaser deposited 
Rs. 4,700 m the Government Treasury on 
two dates, namely, the 1st of February, 1904 

(3) (1919) 43 Mad. 523-46 I.A. 79-36 M.L.J. 
493-17 A.LJ. 086 — 99 O.L.J. 539- 

640 "®3 O.W.N. 777-1919 
U.W.N. 963-96 M.L.T. 0-00 1.0. 498- 
10 L.W. 105 (P.0 ). 

<4) (1991) 43 All, 684 -63 1.0. 866-19 A.L.J. 476. 


and the 4th of February. 190i towards the 
payment of land revenue due by the 
lady Mt. Mul Kunwar. Tika Ram says 
that on account of drought rent could not 
be realized from tenants and it was feared 
that the property of Mt. Mul Kun¬ 
war would be attached and the revenue 
would be realized by direct collection to be 
made by the Collector. Thera was there¬ 
fore a pressing necessity to raise the money. 
We have evidence to show that the vendee 
had to pav a very large sum of money 
much exceeding the sum of Rs. 20,000 left 
witn him to pay of the decree which was 
passed on foot of the mortgage-deed of 1907. 
We hold therefore with the Court below 
that the sale dead was folly supported by 
legal necessity. 

The result is that the appeal fails and is 
hereby dismissed with costs, including 
Counsel’s fees in this Court ou the higher 
soale. 

Appeal dismissed. 

* 1924 Allahabad 906. 

Mukerji and DALAIi JJ. 

Radhe Lai and others — Plaintiff9- 
Appellants. 

v 

Mulchand and others —Defendants-Res¬ 
pondents. 

F. A. No. 463 of 1921, deoided on 
20th May, 1924, from the deoree of the 
Subordinate Judge of Mainpuri, dated the 
28th May, 1921. 

Civ. Pro. Code. S. 11—The principle of res 
judioata does not apply to a suit for partition of 
joint property. 

Where a suit lor partition was dismissed (or 
default and a fresh sail was instituted there would 
be no bar under 6. 11 because the right to 
enforce partition is a legal inoident of a joint 
tenanoy and as Joog as euoh tenaooy subsists any 
of the joint tenants may apply to the Court tor 
partition of a joint property. (98 All. 697. Foil.). 
[P. 906 , 0. 1.] 

Gulcari Lai and S. S. Sastry —for the 
Appellants. 

G. Agarwala—loi the Respondents. 

Judgment :—The plaintiffs’ suit for 
partition was dismissed by the first Civil 
Court on the ground thao it was barred by 
the priooiple of res judicata. It appears 
that the plaintiffs, exoepting one Lallu, 
subsequently born, had sued on 
8th September, 1919, for partition. This suit 
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war compromised and both the parties filed 
a joiDt petition on 3lst August, 1920- It 
was to the affect: ' In the above case the 

parties entered into a compromise at the 
remonstrance of a few respectable persons. 
The parties shall bear their own costs. 
The plaintiffs withdrew their claim. 
Hence, the claim should be struck off" 
(page 43). This petition of compromise 
was verified by all the parties (page 47). 
A decree was passed in accordance with 
this compromise (page 49). The order was: 
" It is ordered and decreed that according 
to the compromise this case be struck off. 
The parties to bear their own costs.” The 
terms of the compromise are not given and 
the conclusion we draw is that at that 
particular time the plaintiffs did not desire 
to press their claim for partition. There 
was no decision arrived at, that the plaint¬ 
iffs bad no interest in the properties in 
suit, or that they were not joint holders of 
the properties with the defendants. 

The learned Judg6 of the lower Court has 
relied on a Division Bench ruling of this 
Court, Gulkandi Lai v. Manli Lai (1). That 
ruling, however, was not followed in a sub¬ 
sequent case of this Court, T. G. Mukerjee 
v. Afzal Beg (2>, which ruling was based 
on a ruling of this Court, Nasrat Ullah v. 
Mujib Ullah '3), prior in date to the case 
reportod in 23 All. Subsequent to 23 All. 
and prior to the 1914 ruling in the case of 
T. C. Bannerji a Bench of this Court held 
in Bishesar Da a v. Ram Prasad (4) that 
where a suit for partition was dismissed 
for default and a fresh suit instituted, 
tbeie would he no bar under section 13 
of the Civil Procedure Code beoause the 
right to enforce partition is a legal incident 
of a joint tenancy and as long as such 
tenancy subsists any of the joint tenants 
may apply to the Court for partition of a 
joint property. One of the Judges who 
delivered the judgment in 1906 was one of 
the two, who delivered judgment in 1901 
in the cass reported in 23 All. In 1906 the 
Calcutta High Court held in Madan Mohan 
Mondul v. Baikanta Nath (5) that a fresh 
suit for partition is not barred by section 13 
of the Civil Procedure Code when a pre¬ 
vious suit for partition by the olaintiffs has 


(1) (1901) 23 All. 219=1901 A.W.N. 66. 

(2) (1915) 37 All. 155 = 27 I.C. 694-18A.L.J. 98. 
(31 (1891) 13 All. 809 = 1891 A.W.N. 117- 

(4) (1906) 28 All. 627 = 3 A.L J. 379=1906 
A.W.N. 142. 

(5) (1905-06) 10C.W.N. 839. 


been compromised. The 9uit was subse¬ 
quently dismissed on parties failing to 
appear during execution proceedings of the 
preliminary decree passed on compromise. 
The learned Judge observed at page 840, 
Col. 2 of the Report, following the ruling 
in 13 All. 309, that a suit for declaration 
of right for partition differs from most 
other suits in this respect that so long as 
the property i9 jointly held a right to 
partition continues. For these reasons we 
do not think that the lower Court was 
oorrect in following the ruling in the case 
of Gulkandi Lai (1). 

Wo set aside the decree of the lower 
Court and remit the suit to it for trial on 
the merits. Costs here and heretofore 
shall abide the result, including costs here 
on the higher soale. 

Suit remanded. 


1924 Allahabad 908. 

Mukerji and Dalal, jj. 

Fateh Chand— Plaintiff-Appellant. 

v. 

Murari Lai —Defendant-Respondent. 

F. A. No 470 of 1921 from a decree of 
the Assistant Collector, 1st Class, of Muz- 
affarnagar, 

Agra Tenancy Act, 8. 51— The word ‘ tenant ’ in 
8. 51 coven a thikadar or lessee. 

8. 51 proteota a thek»d*r or lessee although 
them is a clear stipulation in the least between 
the Ztmindar aud tbekadar or leasee that the rent 
would be payable irreepeotive o t whether there is 
any drought or flsod or any oalamity by which 
there is oo produoe in the village. There is 
nothing in Geotion 51 which could enable the court 
to take out the case of a lessee from the provisions 
of seotion 51. [P- 907, C. 1.) 

G. Agarwala —for the Appellant. 

S. N. Sen anb S. N. Gupta— for the 
Respondent. 

JudgmentThis appeal arises out of 
a suit for arrears of rent, the rent beiug 
payable by the lessee or ‘ thekadar ' under 
a written lease bearing date 28th June 1918. 

It appears that the Local Government, 
by notification in the local offioial Gazette, 
remitted land revenue for a portion of the 
year ( kharif ) 1326 F. The defendant 
lessee olaimed in the suit that be should 
reoeive an abatement in the rent under 
lection 51 o' the Tenancy Act of 1901. 
The lower court held that he should and 
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deoreed the claim after allowing reduction 
on account of the contention of fcbe defen¬ 
dant. 

In appeal it has been contended by the 
plaintiff that there is a clear stipulation in 
the lease that the rent would be payable 
irrespective of whether there is any drought 
or flood or any calamity by which there i9 
no produce in the village. Wo have to 
construe section 51 of the Tenancy Act 
and to see whether the provisions of the 
said section override the contract or 
whether the contract should prevail. In 
section 51 the word used is “tenant 1 '. 
Under section 4 of the Tenancy Act the 
word M tenant ”, unless there is something 
repugnant in the subject or context, inclu¬ 
des a thekadar or lessee. We see nothing 
in section 51 repugnant to the sense that 
the word “ tenant” should include a lessee. 
If we look to the principle on which 
section 51 is based we find that it is owing 
to there being a want of produce in the 
village that the Government remits the 
revenue. If in spite of the Government 
remitting the revenue, the landlord 
be allowed to oollect the rent, the 
cultivators would receive no benefit and 
there would be no meaning in tbe Govern¬ 
ment giving up the revenue. Similarly if 
in tbe present case the zamindar, the 
plaintiff, be allowed to recover his full 
amount of rent from tbe defendant, the 
result would be that the defendant must 
try by unfair means to get the rents out of 
the tenants, the actual cultivators of the 
soil.^ We think that there is nothing in 
section 51 which enables us to take out 
tbe oase of a lessee, who has agreed to pay 
rent under all circumstances, from the 
provisions of section 51 of the Tenanoy 
Act. As for the statute overriding a 
confcraofe, it is sufficient to 6ay that in 
majority of oases, the rent is fixed as the 
result of a oontraot, and yet tbe law says 
that the rent would not be paid or would 
be suspended. Two cases were cited in the 
Court below and they have been oited here 
also. They are to be found in Bachan 
Lai v. Mst. Pooran Kuntvar (1). In this 
case the thekadar was compelled to pay 
the rent in spite of remission of the land 
revenue on the ground that he was holding 
under a special oontraot from fabe zemindar 
and he may have made substantial profit 
in fat years. Seotion 4 of the Tenanoy Act 


was Dot referred to in that oase. This was 
a dooi.uon by a single Judge. The second 
case is a later one aDd was decided in 
1909. It is reported in Shiam Lai v 
Makhan Lai <2). Id this case too the 
thekadar was compelled to pay the rent, 
but the ground given was entirely differ¬ 
ent. It was this. Although UDder 
section 51 of the Tenanoy Act the Local 
Government remitted or suspended the 
payment of land revenue there was nothing 
hefore tbe learned Judges to show that 
there was any order passed to apply to the 
oase of a ‘ thekadar'. The learned Judges 
say that they allowed tbe defendant an 
opportunity to produce an order that may 
have been passed by tbe Collector, but no 
order was produced before their Lordships. 
Section 4 of the Tenancy Act was nob 
referred to in this case also. Without 
expressing any opinion on the correctness 
or otherwise of this oase, we note that, 
we have in tbe present case, an express 
order of the Collector directing that, the 
rent payable by tbe defendant lessee 
should be remitted to the extent men¬ 
tioned therein. This dooument which i9 
called a ‘certificate by the Collector ’ is 
printed at p. 26 of tbe record. We should 
think that the contract between the parties 
is entirely over-ridden by tbe express provi¬ 
sion of law contained in seotion 51 of the 
Tenancy Aot. The judgment of the Court 
below seems to have been oorreot exoept in 
respect of costs, as to whioh we will pass 
orders later on. The appeal is otherwise 
dismissed with proportionate costs to the 
parties, whioh will inolude in this court 
counsel’s fees on the higher scale. 

There is a oross objection on behalf of the 
defendant-respondent. Two points were 
taken, but only tbe second one is pressed. 
It appears that tbe Court below ordered 
that the parties should pay their own costs. 
This portion of th6 decree has been taken 
exception to. We see no justification for 
allowing no oosts to the parties. We 
allow the cross objection and the appeal in 
part and order that the parties pay and 
reoeive costs in both the courts in propor¬ 
tion to their respective failure and success. 
Tbe respondent will reoeive oosts of the 
cross objection in proportion to his success. 
The oosts in this Court will inolude coun¬ 
sel's fees on the higher soale. 

Appeal partly alloioed. 


(l) (1909) 1 1.0. 699. 


(9) (1909) 9 1.0. 699. 
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Daniels and Neave. jj. 

Chetan Singh and another— Plaintiffs- 
Appellants. 

V. 

Sartaj Singh and others — Dafeodaots- 
Kascondents. 

8. A. No. 954 of 1922, decided on 
7th May, 1924, from the decree of the 
District Judge of Shabjanpur, dated the 
18th April. 1922. 

Hindu Law—Joint family—Suit aqainst a< ; ult 
members alone is deemed as one aqasnst whole 
family—Civ. Pro. Code, 0. 1, r. iO-Lmltation 
Acl, S■ 22. 

Where ell the edult members of a joiot Hindu 
family appear on the record as defendants it is a 
legitimate preemption that they are aoting as 
managers on behalf of themselves and of the minor 
members, though it ie not formally stated in the 
plaint that the defendants were boine sued ae mana¬ 
gers and therefore the addition of minor members 
defts. after limitation does not justify dismissal of 
suit. (31 All. 519 IP.B.). Poll.) [P. 908, C 3.] 

N. P. Asthana —for the Appellants. 

Qulzari Lai —for the Respondents. 

Daniels, J.:—This is an appeal by the 
plaintiffs in a suit for sale od a mortgage. 
The mortgage was executed io the year 
1908 by three brothers, the first two of 
whom are defendants Nos. 1 and 2 and the 
mother and be:r of the third is defendant 
No. 3. The property mortgaged was joint 
family property. On an application made 
by the defendants during the pendency 
of the suit the defendants Nos. 6 to 10 
who are the sons of defendants Nos. 1 
and 2 the original mortgagors were added 
as parties. At the time when they were 
so added more than twelve years bad 
elapsed from the date when the mortgage 
money became payable. On this ground 
both the Courts below have dismissed the 
entire suit with reference to Order 34, 
rule 1 of the Code of Civil Procedure. 

In appeal to this Court it is contended, 
as it wa6 contended in the Courts below, 
that the added defendants are sufficiently 
represented in the suit by their respective 
fathors who are admittedly the managing 
members of the joint family. This plea is 
supported by the Full Benoh ruling in 
Hori Lai v. Munwan Kunwar (1>. The 
same view was followed shortly afterwards 
in Madan Lai v. Kishan Singh (2), ma 

(1) (19191 34 All. 549-16 I. C 125 = 9 A.L.J. 819 

(F/B-). 

(2) (1912) 81 All. 572-15 I- C. 188-9 A.L.J. 844 

(P.B.). 


oase in which the mortgagor was plaintiff; 
and in Krishna Jiva Tewari v. Bishnath 
Kalwar (3), it was further held that where 
all the adult members of a joint Hindu 
family appear on the record as plaintiffs 
or defendants it is a legitimate presump¬ 
tion that they are acting as managers on 
behalf of themselves and of the minor 
members. 

We find it impossible to distinguish the 
present case from Hori Lai v. Munman 
Kunwar (1). AH the material oircumstances 
are the same. The suit was brought against 
the original mortgagors. Objection was 
taken that the sons ought to have been 
joined. At the time when the objection 
was taken a suit against the sons would 
have been barred by limitation. All these 
circumstances are present in the oase before 
o». The learned Distriot Judge has 
attempted to distinguish the case on the 
ground that it was not formally stated in 
the plaint that the defendants were being 
9ued as managers. A perusal of the judg¬ 
ments in Hori Lai v. Munman Kunwar (1) 
makes it sufficiently clear that this allega¬ 
tion was equally absent from the plaint in 
that oaso. As here it was at the instanoe 
of the defendants that tho question whether 
the sons were represented by their fathers 
was raised. Following the ruling in that 
case we hold that the Courts below were 
wroDg in dismissing the suit. The trial 
Court decided all the issues before it except 
the issue of legal neoe96ity. That issue 
must now be tried. 

We accordingly set aside the decrees of 
the Courts below and remand the case 
through the lower appellate Court to the 
Court of first instance for decision after 
ooming to a finding on the remaining 
issue. Costs here and heretofore will 
abide the result. 

Case remanded. 

(3777913) 34 All. 6(5=16 I.C. 392 = 10 A.L J. 217. 

1924 Allahabad 908 (2). 

Mdkerji, j. 

Kishun Dayal Sahi —Appellant-Defndfc. 

v. 

Li. Sahibzada Ravi Pratap Narain 
Singh —Respondent- Plaiutiff. 

S. A. No. 994 of 1922, deoided on 17th 
January, 1924, from a deoree of seoond 
Additional Distriot Judge, Gorakhpur. 



1924 Allahabad 


GIRWAR SINGH 0. RAM PIARI RUHR. 


909 


Landlord and tenant—Mortgagee of occupancy 
Unant does not become Unant eoin by payment of 
rent by him 

A teuaot prohibited by law from making a valid 
transfer oarmot oonvert his mortgagee into a 
teoaot io hi* own place eiuco there is no privity of 
oontraet between the mortgagee and the laocikrd. 
Tbe morlgigee does Dot become a tenant of the 
landlord even in the casa of a fited rale tenancy 
though ho may have paid the rent with his own 
hand. [P. 909, C. 2.) 

S. P. Sinha —for Appellant. 

Haribans Sahai —for Respondent. 

Judgment:—Tbe 6oIe question for 
determination in this appeal is whether a 
landlord can sue the usufructuary mortgagee 
of an ocoupanoy tenancy for rent. 

The respondent brought the suit oat of 
whioh this appeal has arisen for recovery 
of rent of an ocoupanoy bolding from two 
sets of defendants. Tho appellant who was 
tbe mortgagee with possession constituted 
the seoond set. He pleaded that there was 
no relationship of landlord and tenant 
between him and the plaintiff and he could 
not be held liable for the rent. The suit 
failed as against tbe appellant in the Court 
of first instance, but the learned Additional 
Judge of Gorakhpur decreed the suit against 
the appellant as well. 

For the respondent Mr. Haribans Sahai 
arguod that the mortgagee had been paying 
rent and thereby converted himself into a 
tenant. But there was no suoh allegation 
of the plaintiff in the Court below and there 
was no suoh finding. No doubt the 
principal tenants said that tbe mortgagee 
had been paying rent and they should be 
held liable- Bub as I have said, there was 
do issue on tbe point and there was no 
deoision. 

The mortgage in question was created 
beforo tbe present Tenanoy Aot come into 
foroe. According to tbe rulings of this 
Court au oooupanoy tenant could, in spite 
of the provisions of seotion 9 of Aot XII of 
1881, sub-let bis right to oooupy the lands 
and it naturally followed from this that he 
oould transfer bis right of possession to a 
mortgagee. It was in this view alone that 
this Oourt upheld, as between the moitgagor 
and the mortgagee, an usufructuary mort¬ 
gage by an ooounanoy tenant. The leading 
oase is that of Khiali Ram v. NathuLal (1). 
At page 231 of the Bame volume will 
be found another Full Bench oase (Mahesh 


(1) (1893) 1C All. 319 (F.B.), 


Singh v. Ganesh Dube (2)) in which it was 
considered whether an ocoupanoy tenant 
oould sub-let bis holding in perpetuity. 
The Court remarked that tbe term of tbe 
sub-tenancy wa? really immaterial and said 
that snoh 3ub lettiDg could not make tbe 
sublessee a tenant of the landlord. If any 
authority were needed for a clear proposi¬ 
tion like this, this Full Bench case of 
Mahesh Singh v. Ganesh Dube 12) provides 
one. There is no contract between the 
mortgagee of an occupancy tenanoy and 
the landlord and beoause the tenant is 
prohibited by law from making a valid 
transfer, he by the very fact of the transfer 
cannot oonvert tbe transferee into a tenant 
in bis own place. Io tbe case of Saudagar 
Singh v. Ganga Singh (3) it was distinctly 
held by a Benoh of two Judges of this 
Court that even in tbe oase of a fixed rate 
tenancy, the mortgagee did not become a 
tenant of the landlord even if he paid the 
rent with his own hand. It was observed 
that the payment would be payment on 
behalf of the mortgagor. 

My conclusion is that the deoree of the 
learned Judge of the Court below against 
the appellant was wrong. 

The appeal is allowed and the suit of 
the respondent as against the appellant is 
dismissed with costs throughout. 

_ Appeal allowed. 

(2) (1893) 1C All. 231 (F.B.), 

(3) (1921) 19 A.L.J. 702. 
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Qirwar Singh —Plaintiff-Appellant- 

v. 

Bam Piari Kuer and another —Defend- 
ants-Bespondeuts. 

S. A. No. 1127 of 1932, deoided on 22nd 
January, 1924, against the deoree of the 
District Judge, dated 22ud Maroh, 1922. 

Civ. Pro. Code , '0. 2 , R. 2—Suit for mtsnt 
profits. 

A suit fer rooovery of means profits from tha 
dftto of the decree up to the date ol getting posses¬ 
sion doe* not lio alter a suit for redemption. 
[P.910, 0. 1.) 

Mushtoq Ahmad —for Appellant. 

N. P. Asthma —for Respondents. 

Judgment:—The learned District 

Judge has applied the principles whioh are 
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laid down by a Bench of this Court in Ram 
Din v. Bhup Singh (1) which affirms the 
view taken by a single Judge in Kashi v. 
Bajrang Prasad (2). The learned Counsel 
for the appellant admits that the law has 
been applied correctly but he takes excep¬ 
tion on one point. The decree for redemp¬ 
tion was passed on 23rd April 1919 and 
possession was not obtained uotil the 16tb 
July, 1919. His case is that although a 
separate suit is barred for the profits prior 
to 23rd April, 1919, be was entitled in the 
suit out of which this appeal arises to tbe 
profits which accrued between the 23rd 
April, 1919 and tbe 16tu July, 1919. I 
cannot however accept this argument. 
The law as laid down in the two above 
rulings is based upon the provisions of the 
Code of Civil Procedure which in order to 
prevent multiplicity of suits direct that all 
questionsarising out of one cause of action 
should be heard and determined in tbe 
same suit and that if a plaintiff omits to 
take his remedy at tbe time of the original 
suit he shall be debarred from taking it at 
a later stage. But tbe law aleo provides 
for the awarding of mesne profits up to tbe 
date of obtaining possession and so it was 
open to th9 plaintiff-appellant not only to 
have asked for the mesne profits up to the 
date that the decree was passed but up to 
tbe cate that he obtained possession and 
bis omission to have done so tells against 
him not only up to the date that the decree 
was passed but up to the date that be 
obtained possession. Apart from that fact 
it is difficult to understand hosvany profits 
could have accrued between the 23rd April 
1919 and tbe 16th July 1919, for in that 
period there are not ordinarily any orops 
standing on tbe ground. The question of 
date of rent demand would probably not 
enter into the oase 

For the above reasons I aocepb the view 
taken by the learned District Judge and 
dismiss this appeal with costs on tbe 
higher scale. 

Appeal disinissed. 


(I) (1908) 30 All. 995,' 

(J) (1908) 30 All. 36. 


Sobha Ram and another— Dafendanfcs- 
Appellants 

v. 

Rain Prasad—Plaintiff-Respondent. 

S. A. No. 1164 of 1922, decided on 24th 
January, 1924, from the decree of Distriot 
Judge, Budaun. 

(a) Civ. Pro Code, 8.11 —Decision by Revenue 
Court. 

A dicisioD by a Court rooovering thakkavt 
arrears that rent was not paid by tbe eub-tenant to 
the tenant in proceedings (or sale of the tenure to 
recover takkavi paid to the tenant ie not res judicata 
in a subsequent suit by the purchaser against the 
sub-tenant (or the recovery of the rent payable by 
the sub tenant. [P. 911, C. l.J 

(b) Civ. Pro. Code. 0. 21—Applicability. 

Procedure in O. 21 does not apply to a Court 

reooveriDg tbakkavi arrears. 

H. Mushtaq Ahmad— for Appellants. 

Earnandan Prosad —for Respondent. 

Judgment:—This is' a simple matter. 
But it clearly appears that the lower courb 
has gone astray. Certain tenants borrowed 
money from the Government as Taqavi. 
This was sought to be realised by attach¬ 
ment of the rent said to have beon payable 
to the borrowers by their sub-tenants, 
the present appellants. The appellants 
protested that they bad paid np and nothing 
was due by them. Their application 
containing this protest was dismissed for 
default. Then the debt, namely, the rent 
supposed to be payable was put to auction 
sale and was purchased by the respondent 
Ram Prasad. Ram Prasad then brought 
this suit, out of whiob this appeal has 
arisen in tbe Revenue Court for recovery 
of a sum of Rs. 200 rent and interest. The 
appellants who are the prinoipal defendants 
in tbe case (the sub-tenants) coDtonded 
inter alia that they had really paid up and 
tbe auctioo-purobaeer nurchased nothing. 

The court of first iostanoe disbelieved 
this story ana decreed th9 suit. There was 
an appeal lodged before the learned District 
Judge. Ho sustained the plea of payment; 
but he thought—it is difficult to see really 
what bethought—the judgment is entirely 
unintelligible. I called upon the learned 
counsel for the respondent Ram Prasad to 
sustain tbe decree of the lower oourt on 
any ground he thought fit to do so. The 
decree is really unsupportable. It appears 
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to me that wbat was sold was a lebfc 
supposed to be due. There was no 
guarantee at tbe time of the sale either by 
the Government or by h >> body else that the 
debt was really owing. The fact that the 
alleged debtors’ protestation was not heard 
owing to their own default makes no 
difference. Even if the court had held that 
their plea of payment had not been estab¬ 
lished it could not be said that that finding 
would operate as res judicata. It is not 
the case of an objection to the attachment 
of a property by a third party under Order 
21, rule 58 of the Code of Civil Procedure. In 
6uch a case unless tbe unsuccessful objector 
brings a suit to obtain a declaration of his 
title within a period of one year the decision 
of the court executing tbe decree is taken 
to be conclusive. An authority for this 
proposition will be found in tbe oase of 
Maharaja of Benares v. Patraj lunwar (1). 
Further, the court which was selling the 
debt was not a court constituted under the 
Civil Procedure Code and was not author¬ 
ised to exeroise the powers laid down in 
Order 21 of the Civil Procedure Code. The 
law on the point lays down that the loans 
advanced are to be realised as if they were 
arrears of revenue, vide Act XII of 1884, 
eeotion 5. 

The appeal suooeeds and tbe suit of tbe 
plaintiff-respondent fails. The suit is 
dismissed with costs throughout which will 
inolude fees in this Court on tbe higher 
scale, 

Appeal allowed. 


(1) (19051 SB All. 262. 


* 1024 Allahabad 911, 

Daniels, j. 

Bhawani Prosad Misir — Defondant- 
Appellant. 

v. 

Ram Sunder and of Jim—Plaintiffs- 
Respondents. 

S. A. No. 1456 of 1922, deoided on I2th 
February, 1924, from a decree of Sub- 
Judge, Jaunpur. 

Oaths. Act, 8. 9 -Oathiteonclutivt of the oarti. 
eular ma f.tr and is not an adjustment under 0 . 33. 
R. 3—Oiv. Pro. Cods, 0. 23, r. 3. 

Where the defendant agreed that if the plaintiff's 
witoeig ate food from the plaintiff’, mother who 
was alleged to have given birth to the plaintiff in 


an illegitimate way the suit should be deoreed 
against him and further the defeudant stated that 
if the plaintiff would serve that food to the wit¬ 
ness ha was williog that tbe suit should be decreed 
and when both these things wore dona but before 
tbe decree whs passed the defendant put in an 
application resiling from tbe application, hild that 
so far es the legitimacy of the plaintiff was 
concerned the point bad been conclusively settled 
against the defendant but that the other issues 
must be deoided on tbe merits. (31 Med. 1, Foil.) 
[P. 912, C. 1.) 

S. S. Sastry —for Appellant. 

U. S. Bajpai —for Respondents. 

Daniels:—This is a second appeal in 
a casein which both courts have declared 
the plaintiff's right to redeem certain mort- 
gages and directed him to do so. The 
plaintiff claimed to redeem as the rever¬ 
sioner of one Badal and one of the main 
defences to the suit was that the plaintiff 
was not the son of Bhikha through whom 
he claimed but was the illegitimate 
son of Bbikha's widow Mfc. Pargasbi. The 
plaintiff called one Dukharam Dube as a 
witness in support of his case. When this 
witness was called the defendants agreed 
that if the witness would eat kachcha 
food cooked by Mt. Pargashi the suit 
should be decreed against them. This was on 
tbe 14th December 1921. On tbe same data 
the agreement of the parties was reduced 
to writing by the court and signed by the 
defendants inoluding tbe present appellant 
Bhawani Prosad. Dukharam expressed his 
willingness to eat food cooked by Mt. 
Pargashi and arrangements were made for 
food to be cooked by her and eaten by tbe 
witness on the following day. On that day 
tbe appellant made a further statement 
that if after Mt, Pargashi had cooked the 
food tbe plaintiff would serve it to the 
witness he was willing that the suit should 
be deoreed. This was duly done and the 
witness ate the food. On the 9ame day 
before the oase was decided the appellant 
put in a written application resiling from 
bis agreement and alleging that owing to 
the witness having lived in Bombay 
he bad ceased to be particular in caste 
matters. Both the Courts below have 
found that the defendant had no good 
ground for resiling from tbe agreement and 
should not be permitted to do so. The 
oase was therefore decreed in aooordanoe 
with the agreement. 

The defendant appeals to this Court and 
the plea pressed on his behalf is that the 
agreement in question did net amount to 
an adjustment of the suit 1 under Order 23 t 
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rule 3 and that the williogness of *he wit¬ 
ness to eat food cooked by Me. Pargashi 
could at most only be conclusive on the 
particular point it was directed to establish, 
namely the plaintiff’s legitimacy. At most 
therefore this issue should have been deci¬ 
ded in favour of the plaintiff aod the ether 
issues should have been decided on evi¬ 
dence. Apart from authority I should 
have been disposed to accent the view 
taken by the Courts below. There seems 
no reason in the nature of things why 
au agreement of this kind should not be 
treated as a lawful agreement and why a 
party who makes it should not be bound 
by it. The authorities of this Court appear 
to me however to bo against it. The leading 
case cited is that of Muhammad Zah’ir 
v.Cheda Lal( 1). In that case the parties 
agreed that if a particular statement was 
to be found iD a bond in the possession of 
a witness the Court should decree the 
suit but should otherwise dismiss it. 
Mr. Justice Straight and Mr. Justice Knox 
who decided the case held that the agree¬ 
ment could not be treated as an adjustment 
beoause no decree oould be passed on the 
agreement as it stood. Something still 
remained to be done before a deoree oould 
be passed, namely, it bad to be ascertained 
whether the statement in question was in 
the agreement or not. This is exactly 
parallel to the present case. No deoree 
oould have been passed on the agreement 
in this oase as it stood. The Court had 
still to ascertain the willingness of the 
witness to eat the food whioh Mt. 
Pargasbi cooked. Although cases in whioh 
a party has agreed that the suit should be 
dismissed if the other party takes an oath 
in particular form are not precisely parallel 
they also tend in the same direction. In 
several suoh cases, eg., 31 Mad. 1 and 44 
All. 117, it has been held that, evon if a 
party agrees that a suit should be dismis¬ 
sed, the oath taken can only be conclusive 
of the particular matter stated by the 
witness. Suoh agreements have not been 
treated as adjustments under Order 23, 
rule 3. In the state of the authorities I 

must bold that the defendant-appellant was 

bound to this extent that he oould not 
thereafter question tho legitimacy of the 
plaintiff, and it must bo held to have been 
definitely decided against him that the 
plaintiff is tho legitimate son of Bhikha. 


(1) (1392) 14 All. 141. 


The other issues must be deoided on the 
merits. 

I accordingly set aside tbe decrees of the 
Courts below and remand the case under 
Order 41, rule 23 for decision of the remain¬ 
ing questions at is3uo. Co9t8 here and 
heretofore will abide the result. 

Decree set asidt and case remanded. 
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Dhanraj Rat and another- Defendants- 
Appellants. 


v. 


Ram Narcsh Rai and others— Plaintiffs 
and Ddfendants-Ra3pondents. 

S. A. No. 1499 cf 1922, decided on 5th 
Maroh, 1924, against the deoree of the 
Distriot Judge of Ghazipur, dated the 10th 
July, 1922. 

(a) Hindu Law— Alienation—Legal necessity. 

Where the deed was exeouted by the represents- 
tivea of all branches of tbe family and by all the 
adult male members of tbe family living at tbe 
time. Heli eaoh of these circumstances sepa¬ 
rately is sufficient to raise a presumption of legal 
necessity. (1923 Pat. 450 ; 32 A.L.J. 182; 8 Bom. 
602 ; 8 A.L.J. 15, Foil). [P. 913, C. 2.] 


(b> Hindu Law—Joint family — Alienation—Co- 
oarcener's existence on aate of alienation entitles 
liter born co-ia*ccr.er to sue but only toifJnn the 
petizd to thin which the firmer to parcener ould 
$ue—The right does not devolve as preptriy— Limi¬ 
tation Act , 8s. 6 an i 7. 

Whore a oo-parcener who ooald challenge a deed 
was alive at the execution of the deed, and the 
plaintiffs were born dnriog his lifetime and within 
twelve years of the alienation. Held , they un¬ 
doubtedly obtained a right to challenge it. A 
right to sue is not bowevor oo-paroenary P r °P® r y 
in which a son acquires interest b ^ b * r ^ ht f 
the Limitatipn Aot cannot be pleaded by a plaint 
if! who was not in existence when the alienee 
took position. He is entitled to take advantage 
of the existing oauee of astion so long as it 
subsists, but be does not obtain a fresh period of 
21 years from the date of his birth. Bren a 
co-parcener who challenges an alienation does so 
in virtue of bis own independent right as a person 
who hss acquired interest iu tbo family estate 
by birth. Plaintifli cannot rely on 8. 7 where 
there was no joint right when tbe period ol limita¬ 
tion ccmmenc»d ; plaintiffs can bring their suit 
within three years of tbo date when the co-paroener 
could bavo attained msprity. (83 All. 651; 1 
558 ; 34 0 0. 330 ; 4 All. 235 ; 27 All. 704, Foil.) 
rp. 914, Cs. 1 and 2 .) 


U. S. Bajpai— for the Appellants. 

M. L. Aqaiwala— fer the Respondents., 

Judgment:—This is an appeal in a suit 
iu whiou tbe plaintiffs sought to set aside 
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on the ground of want of legal neoeasity 
two sales of joint family property made in 
the years 1904 and 1910 respectively. 
Tha deed of 1910 has been held by both 
Courts to be binding on the plaintiffs and 
the dispute is now confined to the deed 
of 1904. The two issues to be decided 
are:— 

1. Is the suit within time ? 

2. Was the alienation justified by legal 
necessity or antecedent debt? 

The family to whioh the plaintiffs belong 
consists of four branches headed by the four 
sons of the common ancestor Jhiogur Rai. 
The deed in suit was exeouted by the heads 
of all four branobe3. Two of the sons of 
JhiDgur Rai, namely, Jharap Rai and 
Dhauraj Rai, were alive and exeouted it. 
The other two Jadu Rai and Dhanoki Rai 
were dead but the deed was exeouted by 
the two son9 of Jadu Rai and by the only 
son of Dhanoki Rai. The exeoutants also 
admittedly included all the adult male 
members of the family ab the time when 
the deed was exeouted. The plaintiffs are 
all minors born after the execution of the 
dead. They are respectively a grandson of 
Jadu Rai, two grandsons of Jharap Rai and 
one grandson of Dhanraj Rai. Their suit 
has been held to be within time beoause 
io 1904 a grandson of Jharap Rai named 
Sita Ram was in existenoe. This lad died 
in 1912 at the age of thirteen. 

The consideration for the deed in suit 
was Rs, 423 and the whole of it exoept 
Rs. 25 was taken for payment of antece¬ 
dent debts. A list of these debts is given 
in the judgments both of the Subordinate 
Judge and of the Distriot Judge. The learned 
Diatriot Judge says that in order to establish 
the necessity for the sale " it is neoessary 
to show that these prior debts were in 
existenoe and that they themselves were 
binding on the family”, and he considers 
that there is no evidenoe apart from the 
reoital in the deads that suoh necessity 
existed. If the learned Distriot Judge 
means by this that in order to support an 
alienation an antecedent debt inourred by 
an anoestor must have been inourred for 
purposes constituting legal necessity in the 
narrow sense his statement is dearly 
erroneous. With regard to the four of the 
items whioh he has marked (b) (e) (d) and 
JgJ the learned Distriot Judge says that 
there is not even any proof on the record 
that the deeds are genuine'*. If the learned 
District Judge means by this that in order 
1934 A/116 Sc 116 


to prove that the 9ale consideration was 
taken in lieu of prior debts, it is legally 
essential that the prior deeds which were 
paid off out of the consideration must be 
produced and formally orovea he is again 
in error. Indeed such a requirement 
would render proof in respect of an old 
transaction impossible. Deeds which 
have been paid off are not retained with 
the same care as deeds which are still in 
force. It is not surprising if after a lapse 
of nearly twenty years such deeds are not 
forthcoming, and it is quite open to the 
defendants to prove by other evidence that 
these debts existed and that tbe considera¬ 
tion was paid in satisfaction of them. 

But the radical error which vitiates the 
judgment of the learned District Judge is 
his failure to realise the legal significance 
of the fact that the deed was exeouted by 
the representatives of all four branohes of 
the family, and by all tbe adult male 
members of the family living at the time. 
Eaoh of these circumstances separately has 
been held sufficient to raise a presumption 
of legal necessity. (As to the latter 
sea 8 Bom. 602). When combined they 
certainly do so. The presumption is still 
farther strengthened by the fact that two 
of the original vendors Jharap Rai and 
Dhanraj Rai had sons who died long after 
attainiug the age of majority but who 
did not during their lifetime make any 
attempt to contest the validity of the deed. 
One of the sons of Dhanraj Rai is still 
alive and is defendant No. 5. In a similar 
case whioh came up under tbe Letters 
Patent, Ghuttan Lai v. Jai Ram (1), this 
was held to support an inference in favour 
of the validity of the transaction. 

This presumption applies to Che whole 
deed and not merely to the items so far 
considered. There is considerable evidenoe 
to support it in regard to most of the icems, 
and there is absolutely nothing to rebut it. 
One of the deeds whioh was paid off goes 
baok as far as 1899 and it is not to be 
expected that after 21 years the defendants 
should be able to produoe definite and 
positive evidenoe regarding the necessity 
for it. This is a very suoh stronger oase 
than Peare Lai v. Sundar Singh (2), whioh 
has been referred to in argument, as in that 
oa8e the alienation was effeoted by the 
manager alone. T he learned Subordinate 

(1) (1911) 38 All, 388-8 1.0. 719-8 A.L.J. 16. 

(9) 1999 All. 436-44 All. 766-69 1.0.! 805-90 
658, 
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Judge accepted all tbe9e items as being 
shown to be for legal necessity and the 
finding of the learned District Judge to the 
contrary is vitiated by manifest errors of 
law which entitle me to set it aside. In 
dealing with item (f) which he ba3 accept¬ 
ed, the learned District Judge notices the 
fact that the deed was executed by the 
leading representatives of every branch cf 
the family, but be 9eems to think that tne 
only inference whioh can be drawn from 
it is that the debt was not illegal or immo¬ 
ral. The inference in reality goes muob 
further than this. The presumption is 
that the deed represented a valid transac¬ 
tion whioh would bind the family estate. 
The finding of the learned Subordinate 
Judge on this issue was correat and should 
have been upheld. 

Io view of my finding ou the above 
issue it is not necessary to say very muoh 
on the question of limitation. In view 
of the fact that Sita Bam was alive at 
the execution of the deed, the plaintiffs 
who were born during his lifetime and 
within twelve years of the alieuation 
undoubtedly obtained a right to challenge 
it under the ruling of this Court io Tulshi 
Ram v. Baba Lai (3). A right to sue is 
not however co-parcenary property in 
whioh a son acquires interest by birth, 
Lachman Das v. Sundar Das (4). Limita¬ 
tion under Artiole 126 runs from the 
date when the alienee takes possession 
of the property, whioh in this oase was the 
date of the sale. If the plaintiff is a minor 
on the date when limitation oommeooes 
this period will be extended in virtue of 
seotion 6 of the Limitation Act, but it has 
been held in the Punjab case above refer¬ 
red to that seotion 6 oannot be pleaded 
by a plaintiff who was not in existence 
when the alienee took possession. Ha is 
entitled to take advantage of the existing 
cause of action so long as it subsists, 
but he does not obtaio a fresh period 
of 21 years from the date of his birth. 
The same view has been taken in Oudh 
in a judgment in which th9 question 

is fully disoussed : 24 0. C., 330. I am 
informed that the eame view has also 
been taken iu Bombay. If it were other- 
wise limitation might run on for ever. 
Suppose there is in existence at the time of 
the alienation an infant co-parcener. He 


(3l (1911! 33 All. 654 =10 1.0. 909 = 8 A.L.J. 733. 
(4) (1920) 1 Lah. 658 = 59 1.0. 678. 


clearly can sue within the period of his 
minority and three years thereafter. Just 
within three years after his attaining 
majority another co-parcener is bora in 
another branch of the family and a fresh 
period of 21 years commences. It has been 
suggested in answer to this argument that 
the right to 9ue devolves like property on 
the legal representative of the minor, but a 
right to challenge an alienation is not 
property whioh devolves in this way 
Every co-paroener who challenges an • 
alienation does so in virtue of his own 
independent right as a person who has 
acquired interest in the family estate by 
birth. It was so held in Padarath 
Singh v. Raja Ram, (5). L'mitation 
reckoned from the date when the alienee 
took possession would have expired in 1916. 
Section 6 of the Limitation Aot not being 
applicable, the plaintiffs cannot claim any 
extension beyond that date. For the same 
reason they oannot rely on seotion 7 as 
there was no joiot right when the period 
of limitation commenced Bhagat Bihari 
Lai v. Ram Nath (6). If Sita Ram had 
lived ho would have attained hia majority 
in 1917. If that date is material, whioh I 
do think it is, it would be for the plaintiffs 
to show that their suit was brought within 
three years of it. The suit was not filed till 
August 1920. The appellants are in my 
opinion entitled to suooeed also on the 
question of limitation though as I have 
said they are so clearly entitled to suoceed 
on the other issue that it is almost super¬ 
fluous to go into the question. 

I may note in conclusion that there is a 
very reoent decision of the Letters Patent 
Bench in Ananta v. Ram Prasad 17) that 
where a deed was executed by the father 
and unole in lieu of antecedent debt the 
plaintiffs were bound by the aot3 of their 
own anoestor and coaid not challenge the 
deed. The same view was taken by the 
Patna High Court in Eari Prasad Singh v. 
Sourendra Mohan Sinha (8). 

For the reasons given above I allow the 
appeal with oosts including in this Court 
fees on the higher soale and restore the 
deoree of the Subordinate Judge. 

Appeal allowed. 

(51 4 All. 935. 

(6) (19051 27 All. 704 = 2 A.L.J. 453 = 1905 A.W.N. 

163 

(7) (19*24) 46 All 295 = 22 A.L.J. 182 = 78 1.0. 619 

= 5 L.R.A. (Civ.) 86. 

(8) 1922 Patna 450-1 Pat, 506 = 66 I.C. 945 = 

3 Pat. L.T. 709. 


1024 Allahabad ohob sings v , daryai singe (Mukerji, J.) 


915 


1924 Allahabad 916. 

MUKER.FI, J. 

Ghob Singh —Plaintiff-Appellant. 

v. 

Daryai Singh and others —Dafeniancs- 
Respondents. 

S. A. Nos. 1524 and 1525 of 1922, 
decided on 14th M*roh, 1924, from the 
decree of the District Judge of Mainpuri, 
dated the 14th July, 1922. 

(a) Limitation Act. S . 5—Bin* fide impression 
of a Court which entertain'd the aooeal though 
iorongty filed in his Court justifus extension , 

Whero a responsible officer like the Comois- 
sioner never thoaght th*t the appeals were not 
entertainable by him. under the oircums^naea, 
ii the appellants thought that, they had a right of 
appeal to the Commissi oner and tho mistake must 
be taken to be a bona Hie mistake until the contrary 
is shown. [P. 915, 0. 9.] 

(b) Agra Tenancy Act, S. 53—Ejectment-Burden 
is on tenant to prove his tenure. 

The mero fact that the plaintiffs called the defend¬ 
ants lessees does not imply that they said or 
meant that the defendants were holding for a 
term. The burden of proof is on the tenant when 
he ia sued by hia landlord (or his ejectment, to 
show that he has a permanent right to stay on the 
land and cannot be ejeoted by the proprietor. 
[P.916. 0. 2.] 

C^N. P. Asthana, Gulzari Lai and M .L. 
Agarwala —(or the Appellant. 

N. C. Vaish and S. K. Dar —for the 
Bespondents. 

Mukerji, J. :—These two aonneoied 
appeals Nos. 1534 and 1625 of 1922 may 
be disposed of by the 9ame judgment. 

Two different plaintiffs brought two 
different suits out of whioh these two 
appeals have arisen for the ejectment of 
the same set of tenants from lands in two 
different mahals. Exoepb for this difference, 
the case is the same in both the appeals. 

Two points require to be deoided. One 
is whether the appeals, when lodged before 
the learned Distriot Judge of Mainpuri, 
ought to have been admitted as within time 
and should not have been dismissed as 
barred by limitation. The second is 
whether, in the oiroumstanoes, the defend- 
ants-respondents are liable to be ejeoted. 

On the first point it appears that the 
plaintiffs' euit for ejectment failed in the 
Court of the Assistant Collector. The 
euita were snits for ejeobment of a tenant 
under section 58 of the Tenanoy Act. The 
defendants pleaded, inter alia, that they 
were nnder-propriebora and oould not be 


ejected. The suits having been dismissed 
the plaintiffs appealed to the Commissioner. 
No question as to the jurisdiction was 
raised before the Commissioner. After 
certain remands the learned offioar decreed: 
the appeal and deoreed the suits. 

The defendants went to the Board of 
Bevenne and the Board held that the 
appeals were wrongly laid before the 
Commissioner and directed the Commis¬ 
sioner to return the memoranda for 
presentation to the proper Coart. The 
memoranda were returned on the 11th of 
April, 1922. and were filed the very next 
day in the Court of the District Judge of 
Mainpuri. The learned District Judge 
found that the appeals before the Commis¬ 
sioner were lodged after the expiry of the 
30 days allowed for filing appeals before the 
Distriot Judge aud that, therefore, the 
appellants could not succeed, unless they 
proved that before filing their appeals 
before the Commissioner, they had obtained 
legal advice a9 to the forum before whioh 
the appeal lay. Not being satisfied that 
any such advice had been taken, he held 
that the appeals were barred by time. As 
a matter of faot, the appeals would appear 
to have beau admitted, entered into the 
register and numbered. 

As I have already pointed ont, the 
question as to the Court to whioh the 
appeals lay was nob even raised before the 
Commissioner. A responsible offioer like 
the Commissioner never thought that the 
appeals were not entertainable by him. 
Under the oiroumstanoes, if the appellants 
thought that they had a right of appeal 
to the Commissioner, the mistake must be 
taken to be a bond fide mistake until the 
contrary is shown. In my opinion the 
learned Distriot Judge should not have 
dismissed the appeals as barred by time 
and ought to have given the appellants the 
benefit of section 5 of the Limitation Aob. 

On the merits the oases appear to be 
rather peouliar. It has been found that 
the defendants have been in actual ocou- 
panoy of the land in suit for about 90 
years. How they came into possession 
nobody oonld explain. The question as to 
the status of the defendants arose twice in 
the course of the last settlement of the 
distriot and two judgments were given; one 
on the 12th of September. 1904, and again 
on the 13th of Maroh, 1905. The former 
judgment was given, as the defendants 
themselves or their predecessors, applied 
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to the Settlement Officer for the purpose 
of their being recorded in the Ehewat as 
proprietors. In an elaborate judgment the 
learned officer (probably the Assistant 
Settlement officer) decided that the defen¬ 
dants were nothing but thckedars within 
the meaning of section 4 (6) of the Tenancy 
Act. The second judgment was given 
because a Patwari asked for instructions as 
to how be was to record the defendants in 
his papers. The same conclusion was 
arrived at by the learned Assistant Settle¬ 
ment Officer. It is no longer disputed 
before me that the defendants have been 
holding on payment of rent to the plain¬ 
tiffs. the landholders, that no attempt what¬ 
soever has ever been made to enbanoe the 
rent, that the defendants have sued tenants 
and realised rents and further that, tenants 
bolding under the defendants have been 
allowed to acquire ocoupancy rights in the 
lands held by them. On these facts the 
learned Assistant Collector and the learned 
District Judge held that the defendants 
could not be ejeoted, they being only 
thekedars within the meaning of section 4 
(6) of the Tenancy Aot. 

It has been argued before me that a 
thekedar is a tenant all the same and is 
therefore as much liable to be ejeoted as 
any other tenant. Dr. Vaish, the learned 
Counsel appearing for the defendants-res- 
pondents has argued that the appellants 
themselves have stated in the plaint that, 
the defendants were lessees and that there¬ 
fore unless they proved that, the terms of 
the lease had expired, they oould not 
successfully maintain the suit for ejeotment. 

I think this argument on behalf of the 
respondents is a little fallacious. A lease 
may be for a term. It may be permanent 
and it may be from year to year. The 
mere faot that the plaintiffs called the 
defendants lessees does not imply that 
they said or meant that the defendants 
were holding for a term. If the status of 
the defendants be that of a tenant I see 
no reason why the suit should not be 
brought within olause (a) of seotion 58 of 
the Tenanoy Aot. It has not been 
aotually contended before me that, the 
defendants are permanent lessees though 
some argument on this point was advanced 
at the Bar. The burden of proof is on 
the tenant when he is sued by his land¬ 
lord for his ejectment, to show that he 
has a permanent right to stay on the land 
and cannot be ejeoted by the proprietor. 


This was held so lately as in the case of 
Nainaptllai Marakayar v. Ramanathan 
Chettiar (1) by their Lordships of the 
Privy Council. Their Lordships referred 
to the case of the Secretary of State v. 
Luchmestcar Singh (2), in which the fact 
that the tenants held the land on a low 
and uniform rent for 75 years was not held 
to be sufficient to prove a permanent title 
to the land. It follows, therefore, that there 
is no bar to the ejectment of the defendants. 
In spite of their long possession they have 
no higher title than tenants from year to 
year. 

The result is that the appeals succeed 
and are allowed and both the suits of the 
plaintiffs are decreed with costs through¬ 
out, the costs inoludiDg fees in this Court 
on the higher scale. 

Appeals alloxued. 

(1) 1924 P.0. 65 = 47 Mad. 387 = 51 I.A. 83 = 

6 L.R.P.C, 33 = 19 L.W. 969 = 29 A.L.J. 130 
= 34 M.L.T. 10 = 11924) M.W.N. 293 = 46 
M.L J. 546 = 28 C.W.N. 609 (P.C.). 

(2) (1869) 16 Cal. 223= 16 I.A. 6-6 Bar. 275. 

(P.C.). 

* 1924 Allahabad 916. 

Daniels, j. 

Ish Dat Tewari and another— Plaintiffs- 
Appellants. 

v. 

Tameshar and others— Defts-Respts. 

S. A. No. 1553 of 1922, decided on 6th 
Maroh, 1924, against the deoree of the Dis¬ 
trict Judge of Gorakbpore, dated 26 hh 
June, 1922. 

(а) Hindu Law—Joint family—At hnaiicn. 

A co-paroener not born on date of alienation by 
hie father and unole and who separated before suit 
oan’t set aside tbe alienation. (1992 All. 842, Dtst ) 
[P.917,0.2.] 

(б) Hindu Law— Joint family—Alienation, 

Right of the co-paroener tocballenRe'.alienation is 

not loet even where a manager is able to give dis¬ 
charge. (81 All. 156. Foil, though doubled 36. 
All. 3S0, Appr.) [P. 917, C. 2.] 

(c) Hindu Law—Alimation—Legal necessity. . 

In the ease of old transactions full and detailed 
evidence is not to be expeoted and it is permissible j 
to fill in tbe details by reasonable presumptions, 
(47 I.A. 6 ; 20 A.L.J. 658; 44 All. 766, Foil.) 
[P.918, 0. l.j 

U. S. Bajpai —for the Appellants. 

B. L. Dawe and N. Upadhia —for the 
Respondents. 

Judgment:—In this case the plaintiffs- 
appellants Ish Dutfc and Ram Murat seek- 
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to set aside a sale deed pf joint family pro¬ 
perty exeouted by their respective fathers 
Mukab Nath and Parme9hwar Datt on 28th 
May 1901 as having been made without 
legal necessity. The following pedigree 
will assist in the understanding of the 


case:— 


Niipal, 

I 


Patmeshwar Dutt 


Ram Murat 
Piff. (age 8). 


Mukat Nath 


I 

lah Dutt 
PIS. 


I 

Asharfi Dutt. 


The trial oonrt dismissed the suit altoge¬ 
ther. The lower appellate oourt dismissed 
the appeal of Ram Murat but allowed that 
of Ish Dutt in respect of one item of the 
sale consideration. The plaintiffs appeal 
and the defendants have filed oross-objeo- 

tions. The lower Court’s findings of fact 
are:— 

(1) That the family was joint when the 
sale was exeouted. 

(2) That a separation took plaoe on the 

very next day after the date of the sale- 
deed. 

(3) That Ish Dutt’s age was 20 at the 

tune o l suit. 

The third finding is interpreted by both 
parties as meaning that Ish Dutt was alive 

at the exeoution of the deed bub thab the 

suit was filed within three years of his 
attaining majority and is therefore within 

■ Fro ® . fcha second finding it follows 
that, there being no longer any joint family 

ifl n n Xl9be u-° e ' 6aob plainfciff can only sue to 
oSf Ik’ 3 ° Wn 06parata share. This is 

which JJ’V? 301 and , fcba ground ° f appeal 
mi <ik ken 0Q tb,a point has not been 
STS appellant0 contest the finding 

ciuse S 00 ?. h0l r fchat Ram Murat fias no 

result ?oiui ,0n , t0 C , 0Q f fcaa[i the sale, but this 
Jesuit follows dearly from the second find- 

ing referred to above. Ram Murat was 

fibin 8 l Q 0 y i aa S° fagawi,eo tbfl suit was 

y ar “iQ 1 ?? 1 - T ; h r fora borQ in fcbp 
year 1913. At that date there was 

no community of interest between Par- 

§ath W and D th bt ^ th0 bran ° h ot Mukat 

Dlaintif? ° D ? w °P 0r6 y which the 
Plaintiff could acquire an interest by birth 

Tf hi ! t ?V ep ?5 at0 and anoeatrd property 

Pan ??sbwar Dptt aB jt 8to ^ 
4,11 the date qt his birth, the plaintiff 


could not claim the booedb of any causo 
of action Ish Dabt might have, seeing that 
l9h Datt belonged to a family which had 
separated from fchac of the plaintiff’s father 
ten years before. The principle laid down 
in Ghup Kunwar v. Balbir Sahai (1), does 
not apply, and the ordinary rule applies 
that he is not entitled to challenge a fcran- 
sanotion made before his birth. The only 
property in which he acquired interest 
was bis father's property as it stood on 
that data. 

It remains only to consider the case 
of Ish Dutt. The respondents in their 
grounds of objection challenge the finding 
as to Ish Dufct's age but at the hear¬ 
ing this plea has been abandoned. They 
have indeed contested Ish Dutt's right 
to sue on the ground that his elder- 
brother Asharfi Dutt attained majority 
more than three years before the suit and 
therefore presumably beoame manager of 
the family and capable of giving a valid ' 
discharge. There is authority of other 
High Courts in support of this view, but 
Oourta below followed as they were bound 
to do, and as I sitting as single Judge muab 
also do, the reported ruling of this Court in 
Ganga Dayal v. Mani Ram (2), I may re- , 
mark however that the authority of this 
oase is somowhat shakeu by the ruling in 
Achhaibar Singh v. Ram Sarup Singh (3). 
The consideration for sale-deed in suit was 
Rs. 1,683, consisting of.— 

(1) Rs. 396-12-0 due on a hypothecation 
bond of 17th January, 1895, exeouted by 
Mukat Nath. 

(2) Rs. 1085-6 9 due on a hypotheca¬ 
tion bond of 26th August, 1897, exeouted by 
Mukat Nath. 

(3) Rs. 201-4-0 due on a hypothecation 
bond of 2nd May, 1901, exeouted by 
Parmeshwar Dutt, 

The third item was borrowed for the 
expenses of a suit brought by the mortgagee 
on the basis of the hypothecation bond 
whioh forms item No. 1. As the first two 
debts were mourred by Mukat Nath long 
before the transaction in suit, and indeed 
long before the plaintiff’s birth, they 
constituted antecedent debt and the plaiofc- 
iff Ish Dutt has no right to challenge 
them. On this point there can be contro¬ 
versy., As regards the third item the 
learned Judge holds that as the debt was 

U) 1939 All. 349 -64 LoTeM^TAirnio ‘ 
« 31 All. 156—11.O. 894 — 6 A L J 69 

(3) (1913) 35 AU. 880-19 1.0. 645-if 4,^63. 
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incurred by the plaintiff’s unole Parmesb- 
war Dutt it is for the defendants to 
establish legal necessity which they have 
not done. This part of the finding is 
challenged by the defendants in their 
oross objections. They urge that the fact 
of Parmeshwar Datt executing a hypothe¬ 
cation bond to pay off a previous mortgage 
< X“cuted by Mukat Nath, and theD both 
hr ihers joining in a sale-deed to finally 
clear off the transaction is sufficient to 
raise a strong presumption that the tran¬ 
sactions were really entered into by both 
brothers for purposes which would justify 
the alienation. The two brothers were the 
only adult male members of the family at 
the time and there was no one else in the 
family exoept Mukat Nitb’s two sons, one 
of whom was only nine years old and the 
other must have been an infant in arms. 
The original debt was incurred in 1895, 
27 years before the suit. This is a case for 
the application of the principle laid down 
by their Lordships of the Privy Counoil in 
Venkata Reddi v. Rani Saheba of Wadh- 
wan (4), and applied by this Court in Peare 
Lai v. Sundar Singh (5), that in the case of 
old transactions full and detailed evidence 
is not to be expected, and that it is 
permissible to fill in the details by reason¬ 
able presumptions. It is true that in the 
Privy Council case the transaction was 
82 years old but in the case of a transaction 
nearly 30 years old it is also true that full 
and detailed evidence as to the circum¬ 
stances is not to be expected, and the fact 
that both brothers accepted responsibility 
for the debt was sufficient in my opinion 
to raise a presumption that the transaction 
was valid. There is absolutely nothing to 
rebut that presumption In this view I 
need not oonsider the last ground of appeal 
which is that the decree framed by the 
Court below is unintelligible. 

I accordingly dismiss the appeal and 
allowing the cross-objections modify the 
deoree of the Court below and dismiss the 
suit with oosts in all Courts. The respon¬ 
dents will get their costs in this Court both 
of the appeal and of tbo oross-objections. 
Costs in this Court will include fees on the 
higher scale. Appeal dismissed. 

U) (1920) 43 Mad. 641 = 47 I.A. 6 = 38 M.L.J. 393 
= 11 L.W. 461 = 1920 M.W.N. 316 = 66 I.O. 
630= 18 A.L J. 367 = 32 Bom. L R. 641 

(6) 1929 All! 486 = 44 A.L.J. 766 = 68 I.C. 805 = 20 
A.LJ. 666. 
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Daniels, j. 

Behari Lai —Defendant-Appellant. 

v. 

Amin Chand and A llah Bande— Plff. and 
Defendant-Respondents. 

S. A. No. 1563 of 1922, decided on 7th 
April, 1924, against the decree of the 
Subordinate Judge of Muzaffarnagar at 
Meerut, dated the 5th July, 1922. 

Evidence — Admiiibility. 

Where a dooument is admitted without objec¬ 
tion in the trial Court, it cannot be objected to 
afterwards. (3 P.L J. 306 ; 34 Oal. 1059 ; 11 Bom. 
320; 31 Cal. 165, Foil.) [P. 919, C. 1.] 

Iqbal Ahmad and M. A. Aziz —for the 
Appellant. 

P. L. Banerji —for the Respondents. 

Judgment :—This appeal arises out of a 
suit for possession of the site of a house. 
The claim was disputed on the ground of 
adverse possession. It has been found that 
the plaintiff is the owner of the site. It 
has also been found that the defendant's 
predecessor-in interest ocoupied the land in 
1885 under an agreement wbioh allowed 
him to build a house on it but required him 
to vacate it and remove the materials when 
a6ked to do so by the owner. It is further 
found that from that time ground reDt has 
beeD regularly paid and that the appellant 
when he bought the house knew of the 
plaintiff’s rights, that is, he knew that the 
site belonged to the plaintiff and that bis 
vendor had no transferable interest in it. 

Two pleas are taken in the grounds of 
appeal:— 

1. That no deoree for ejeotment should 
have been given but only a deoree for 
arrears of rent. 

2. That the lease or counterpart execu¬ 
ted by the defendant’s predecessor required 
registration. 

The first plea has not been seriously pres¬ 
sed. On the facts found the plaintiff was 
entitled to a deoree for ejeotment. 

As to the second plea the court below 
held that it was not open to the appellant. 
It further hold that even if the plea was 
open there was no foroe in it. 

If it were neoessary to support the second 
finding the plaintiff respondent admits that 
he would not be in a position to do so. 
The question which has been argued is' 
whether this Court ought to interfere with 
the discretion of the oourt below in holding 
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that the plea could not be raised by the 
appellant. The document was admitted 
without question in the trial oourt, and 
even in the appeal to the court below do 
question of its admissibility was raised. 
It was only at the time of arguments that 
the point was taken. Under these circum¬ 
stances the court below was in my opinion 
entitled to refuse to entertain it. The Code 
[0. 41, r. 2) expressly lays down that except 
by leave of the court no party shall be en¬ 
titled to urge any -objection nob taken in 
the memorandum of appeal. It has also 
been held in several cases that where a 
document is admitted without objection 
in the trial court, it cannot be objeoted to 
afterwards. The point arose in a receDt 
case in the Patna High Court Charitar 
Raiv. Kailash Bihari (1). Certain papers 
had been admitted without objection in the 
trial court. The speoial Judge in first 
appeal and a Judge of the High Court in 
second appeal rejected them as inadmis¬ 
sible. In Letters Patent it was held that 
the objection should not have been enter¬ 
tained. The learned Judges support their 
view by reference to a dictum of the Privy 
Council in Shajadi Beqam v. Secretary of 
State (2) where their Lordships say :— 

It is now too late for the respondent 
to take an objection to the admissibility 
of a dooument which was reoeived without 
objeotion at the trial' 1 . 

The same view has been taken in another 
case Ohimanji Govind Godbole v. Dinkar 
Dhondev Godbole (3) where a copy of a 
copy bad been admitted without objeotion 
in the trial court, as also iu Rishon Lai v. 
Rakhal Das (4'. 

Even if the dooument in disoute were 
rejected for want of registration this would 
not result in the dismissal cf the suit. 
Quite apart from this dooumont there is a 
finding of fact based on oral evidence that 
ground rent has been regularly paid for the 
site by the appellant's predeoessor and that 
appellant took his sale-deed with full 
knowledge of the plaintiff’s rights. 

For the reasons already given I dismiss 
the appeal with costs including in this 
Court fees on the higher soale. 

Appeal dismissed 


11 ) (1918) 3 Pat. L.J. 806-4 Pal, L W 213 
I.O. 422-1918 Pat. 145. 

(2) (1907) 84 Oal. 1059-6 G.L.J. 678 , 9 j 
L.R. 1199»9 M.L T. 849 
(8) (1E87) 11 Bom. 890 9> 

(4) (1904) 81 Cal. 155. 
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Daniels, j. 

Todar-Mal —Plaintiff-Appellant 

v. 

Kishan Lai and others —Defendants-Res- 
pondents. 

S. A. No. 1570 of 1922, decided on 2nd 
April, 1924, against the deoree of the 
Additional District Judge of Meerut, dated 
15th November, 1922* 

Hindu Law—Reversioner — Consent of rever¬ 
sioner (alienee) raises no presumption ot (tail 
necessity . 

Where the traneaotion is io favour of a person 
having a direot interest in obtaining it i, e . of the 
presumptive reversioner himself the presumption 
of the iraDeaotion being a proper one disappears. 
t34 All. 129. Appr . 9. O. G. 104, Foil.). (P. 920* 
C. 1.] 

P. L. Banerji —for the Appellant. 

N. C. Vaish —for the Respondents. 

Judgment:—This appeal arises out of 
a suit to set aside a sale deed executed by 
Mat. Shib Dei the mother of the plaintiff 
in the year 1909. Met. Shib Dei inherited 
the property in suit from her father. Prior 
to this transaction she had married and 
had beoome a widow. Prior to the deed in 
suit she had entered into a Karao marriage 
with a second husband. At the time when 
the deed was executed she had no children, 
but a son, the plaintiff, was subsequently 
born to her. At the time of the transaction 
the presumptive reversioner was one Hans 
Ram, the sale deed was executed in favour 
of Hans Ram’s son Rati Ram. 

In both the courts below a case was pat 
forward on behalf of the plaintiff that the 
deed was obtained from M9t. Shib Dei by 
Iraud. Tnis case has been rejeoted by both 
courts and is now abandoned. The second 
defenoe is that the deed waBexeouted with¬ 
out legal necessity; On behalf of the de¬ 
fendants it was objeoted that the plaintiff 
was incompetent to oballenge the deed on 
the ground that he was born after its exe¬ 
cution. This plea has also now disappear¬ 
ed. The plaintiff’s right to oballenge it 
dearly depends on whether the deed was 
valid at the time of its execution. An issue 
was framed on the question of legal neces¬ 
sity but neither oourt has come to a finding 
on it. Tne Courts have held that the deed 
was valid on the ground that it was execu¬ 
ted with the oonsent of the next presump¬ 
tive reversioner and that this dispenses 
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with the necessity for proving legal neces¬ 
sity. 

Now it has been held by the Privy Council 
in Rangasami Gounden v. Nachiappa. 
Gounden (1) that the consent of the near¬ 
est reversioners does not constitute absolute 
proof of the validity of the deed but that it 
operates by raising a presumption that the 
deed was executed for legal necessity. 
Following this principle it has been held 
that no consent of reversioners can validate 
a deed of gift because in such a case there 
can be no legal necessity. (34 All. 129). 
It has also been held in an Oudb case de¬ 
cided by Mr. Scott and Sir Edward 
Chamier (9 O.C. 104) that where the pre¬ 
sumptive reversioner was a man of over 
eighty his consent was not sufficient to dis¬ 
pense with other evidence. Similarly it 
appears to me that where the transaction 
is in favour of a person having a direot 
interest in obtaining it, i.e., of the pre¬ 
sumptive reversioner himself or as in the 
present case of his son, the presumption 
of the transaction being a proper one dis¬ 
appears. The deed in the present case 
being in favour of the son of the person 
whose consent is relied on, it was in my 
opinion necessary to offer other evidence 
in proof of the legal necessity. Evidence 
on this point was tendered but as no 
finding has been arrived at by the Court 
below I remit an issue under Order 41, 
rule 25. 

" Was the deed in suit executed for legal 
neoessitv ’’?. 

The finding should be submitted before 
the Judge’s Court vacation. On receipt of 
the finding ten days will be allowed for 
objections. 

Finding called for. 

(1) (1919-20) 41 Mad. 513-46 I A. 72-36 M.L.J. 
493= 17 A.L.J. 636 = 29 C.L.J. 639 = 21 
Bom L.R 640 = 50 1. C. 498 = 23 O.W.N. 
777 = (1919) M.W.N. 262 = 26 M.L.T. 5=10 
L.W.105 (P.O.). 
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Daniels, j. 

Basu and others —Defendants-Appellants. 

v. 

Mt. Nanhi— Plaintiff-Respondent. 

S. A. No. 1586 of 1922, decided on 8th 
April, 1924, from the deoree of the First 
Additional Subordinate Judge of Aligarh, 
dated the 16th May, 1922. 
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Co-sharers—Ouster, non-payment of profits may 
amount to. 

If a tenant in common has cot been in partici¬ 
pation of the rents and profits for a considerable 
length of time and other oiroumstanoes concur, 
there may be ouster of the tenant in common. 
(Corea v. Atpuhamy, (1912) A C. 230, flist.: 43 
Mad. 944, Expl.) [P. 921. C. 1 ] 

M. L. Agarwala —for the Appellants. 

D. C. Banerji —for the Respondent. 

Judgment:—This appeal arises out of 
a suit for possession of a share in an occu¬ 
pancy holding and for damages. The suit 
was dismissed after a careful trial by the 
Munsif but decreed by the learned Addi¬ 
tional Subordinate Judge and the defend¬ 
ants appeal. The case involves one question 
of fact and two of law. The original title 
depended on the question of fact whether 
the plaintiff’s father was joint with or 
separate from the other branches of the 
family. The Courts below differed on this 
point. The finding of the lower appellate 
Court which must be accepted is that the 
plaintiff's father was separate and there¬ 
fore his share descended to his daughter. 

The main question of law is one of limi¬ 
tation. The suit is governed by artiole 
142 of the Limitation Act and therefore it 
was necessary for the plaintiff to prove 
possession within twelve years. She 
alleged in her plaint that she was in pos¬ 
session of the share till the defendant took 
wrongful possession at the commence¬ 
ment of Fasli 1325 (para. 3 of the plaint), 
The learned Munsif found that she bad in 
fact been out of possession for at least 31 
years. Her father died 35 years ago and 
her mother not more than four years later 
and since then the plaintiff has never had 
actual possession of the share. The learned 
Additional Subordinate Judge does not 
differ from these findings. He gets over 
the difficulty by applying the doctrine of 
oonstruotive possession and treating the 
possession of the defendants as possession 
on behalf of the plaintiff. He also says 
that as there is no proof of denial of the 
plaintiff's title and the plaintiff’s name- 
appeared in the revenue reoords within 
twelve years of suit adverse possession for 
twelve years is not established. 

It appears to me that it is an abuse of 
the dootriue of oonstruotive possession to 
apply it to the oircumstances of the present 
case. The plaintiff’s own case is that 
there has been an ouster as a result of 
whioh she claims considerable damages for 
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dispossession. The only question is when 
that ouster took place. She says that it was 
in Fasli 1325 within three years of the suit. 
In reality (for in the absence of any finding 
to the contrary I have no hesitation in 
acoepting the finding of the trial Court on 
this point) it took place over thirty years 
before suit. The Ceylon Privy Council 
case Corea v. Appuhamy (1) which is relied 
on by the respondent was a oase between 
brother and sister and it recognises that 
there are cases in which ouster may be in¬ 
ferred from the ciroumstances. In Varatha 
Pillai v. Jeevaratnamal (2) the Privy 
Counoil expressed a doubt whether the rule 
of possession by one co-owner applies to 
sharers in an unpartitioned agricultural 
village in India who are not members of a 
joint family, but without deciding the point 
they quote with approval the rule laid down 
Culley v. Doed Taylerson (3) that even 
where the rule is applicable, if a tenant in 
oommon had not been in participation of 
the rents and profits for a considerable 
length-of time and other ciroumstances 
conour the Judge may direot the jury to 
oonsider whether in the ciroumstances 
they will not find that there has been an 
ouster. In this case it is oommon ground 
that there had been an ouster at the time 
of the suit. The plaintiff said that it took 
plaoe in 1325 fasli. That oase is false. The 
aotual ouster was when the defendants 
took cxolusive possession of the holding on 
the death of Ram Sahai’s widow. Under 
these oiroumstanoes to say that they were 
holding possession on the plaintiff's behalf 
is in my opinion to apply a legal fiction 
quite at variauoo with the faots of the oase. 

I accoringly allow the appeal and setting 
aside the deoree of the Court below restore 
the decree of the trial Court with oosts in 
•all Courts. 

Appeal allowed. 


(1) (1912) A.o. 230-86 LJ.P.O. 181-105 L.T 
896 (P.Q.) 

(21 (1920)48 Mad. 244-46 I.A. 285-88 M.L.J, 
818-27M.L.T. 6-22 Bom. L.R. 144 -IS 
A £ n J *0‘W.N, 846 — 68 1.0. 90) 
-(1919) M.W.N. 724-10 L.W. 679 (P.0] 

<» 11 4 ■■ »*-• P. * anES53 

m 4co. 
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Daniels, j. 

Mt, Champa Kunwar —Plff.-Appellant. 

v. 

Tulsi Ram and others —Dafenaants- 
Respondents. 

S. A. No. 1590 of 1922, decided on 8th 
April. 1924, from the decree of the Addi¬ 
tional District Judge of Aligarh, dated the 
8th July. 1922. 

Abadi—Transfer 

A eule to another tenant is just as much an in¬ 
fringement of the Zimindar’a right as a sale to a 
person residing outside the village, unless the 
Wajib-ul-ar* expressly permits such a transfer. 
[P. 923. C. 1.] 

Panna Lai —for the Appellant. 

K. N. Katin and Sat (a Nath Mukerji — 
for the Respondent. 

Judgment.—This was a suic brought 
by the plaintiff Zamindar for possession of 
a house. The Court below, overruling the 
trial Court, has dismissed the suit, and the 
plaintiff appeals. The house was occupied 
by a tenant who has made a gift of it to 
the defendant. One of the defenoes was 
that the defendant’s vendor had quitted 
the village twenty years before and that 
the house esoheated to the Zamindar. The 
Court below remitted issues to the trial 
Court. The findings on those issues were 
in favour of the appellant. No objections 
were taken within the time allowed but 
the learned Additional Judge nevertheless 
went into evidence and overruled the find¬ 
ings of the trial Court on the faots. There 
is some authority in favour of his right to 
do so but I am constrained to remark that 
if suoh a praotioe beoame common the 
procedure of allowing a time within which 
objections to the findings must be taken 
would be reduced to a useless farce. 

However there is no need to go into this 
question as the judgment of the learned 
Additional Judge is clearly wrong on the 
seoond issue. That issue is whether the 
tenant had a right to sell his house 
together with a right of residence. Apart 
from speoial contraot it is well settled that 
no suoh right exists in an agricultural 
village. This was laid down as far baok 
as 1898 in Sr. Girdhariji v. Chota Lai (1) 
and followed in Muhammad Osman v. 


(1) (1898) 20 All. 248-(>899) 8 A.W.N. 27. 
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Babu (2), Faiyaz Ali v. Bekhab Das (3), 
only modifies the previous rulings to 
this extent that it is open to the tenant to 
prove a speoial oustom allowing a right of 
sale. In this oase the Wajib-ul-arz is 
quoted by th6 Additional Judge. The 
custom which it records gives the tenant 
who is resident in the village no right to 
do more than sell the materials of his house. 
It does not reoognise bis right to oonvey 
his right of residence to the purchaser. The 
learned Judge admits the law to be as 
stated above but finds that it dees not 
apply to a sale by one tenant to another 
tenant. There is no warrant for making 
any such distinction. A sale to the 
Zamindar himself has been in some cases 
recognised as valid on the ground that the 
prohibition against a transfer is for the 
benefit of the Zamindar and if be likes to 
waive the prohibition he is at liberty to do 
so. There is no infringement of bis right. 
But a sale to another tenant is just as 
much au infringement of the Zemindar’s 
right as a sale to a person residing outside 
the village. The learned Judge at the 
conclusion of his findings mentions that 
there are four instances of sale3 by tenants. 
He does not say that these instances 
establish a oustom. aud clearly they could 
not do so. Indeed three of the four instan¬ 
ces were, as the learned Munsif points out. 
transfers to the Zamindar himself. The 
learned Munsif was therefore right iu 
decreeing tbo suit subject to payment of 
the price of the materials of the house. 

I set aside the decree of the Court below 
and restore the deoreo of the Munsif with 
costs in all courts. 

Appeal allowed. 

(2) (1911) 8 A L.J. 61=9 1.0. 814. 

(3) (1911) 19 A.L.J. 104 = 61 I.C. 24. 
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Neave, J. 

Bhaun Pratap Singh —Plaintiff—Appel¬ 
lant. 

v. 

Bhagwan Singh and others— Defendants— 
Respondents. 

S. A. No. 1595 of 1922 deoided on 14th 
April 1924 from a deoree of the Judge of 
the Court of Small Causes of Allahabad, 
dated 18th July, 1922. 
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c»t). Pro. Code, S. 11-Subject mailer being 
different. * 

Where the groves in later suit are different from 
the grove whioh formed the eubjeot of the previous 
litigation and it could not be said that the matter 
in issue in later suit between the parties was dire¬ 
ctly and substantially in issue between them in 
the form«r litigation. Held 8. II did not 
apply. [P. 923, 0. l.J 

Haribans Sahai —for the Appellant. 

P. L. Banerji andj. N. Dutt—lor the 
Respondents. 

Judgment: —This is a second appeal 
by the plaintiff, and his learned advocate 
states that the matter will not be taken 
further, whatever the decision of this oourl 
may be. The suit was for partition of 
certain groves in whioh the plaintiff claim¬ 
ed one half share. The genealogy append¬ 
ed to the plaint shows that the parties are 
descendants from a oommon ancestor, 
Aman Singh who has several sons. The 
plaintiff is the descendant of one of these 
sons, Panoham Singh, and the defendants 
are the descendants of another son, named 
Harnam Singh. Defendants Nos. 1 & 2, 
who are the sons of Harnam Singh’s son 
Jawahir Singh, have admitted the plaintiff'^ 
olaim but defendants 3. 4, 9 and 10, who are 
descended from another son of Harnam 
Singh, contested the olaim. The remain¬ 
ing defendants did not put in an appearenoe. 
The appellant’s case was that originally 
all the parties were members of a joint 
Hindu family. Some 40 years ago, sepa¬ 
ration took place, but the groves belonging 
to the family were not divided. The groves 
in suit oontinued to be reoorded in the 
name of Harnam Singh, until in 1325 Fasli 
defendants 1 & 2 got the appellant s name 
entered in respeot of a half shr.ro of the 
groves in suit. The other defendants, 
however, denied the appellant’s title and 
disputes arose. The appellant accordingly 
filed this suit for partition. 

The defence was that the property 
belonged to Harnam Singh's braocb alone 
and the plaintiff had no right to it. It was 
also pleaded that the suit was barred by 
limitation, as the plaintiff has never been 
in possession. The first court deoreed the 
suit, but the lower appellate court dismiss¬ 
ed it, holding that the groves belonged en¬ 
tirely to the branch of Harnam Singh 
alone. Two points only have been argued 
in appeal: the first that the matter is res 
judicata, the seoond that, as defendants 1 & 
2 confess judgment the appellant should at 
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least gefc a decree from febeir share in the 
property. 

It is in evidence that in 3910 there was 
a dispute among the descendants of 
Harnam Singh over the groves. This was 
referred to arbitration, and Sitla Bakhsh, 
the father of the plaintiff appellant was one 
of the arbitrators. On the 6th July, 1910, 
an award was made granting a one quarter 
share to the present defendants 1 and 2. 
Later on a creditor of defendant 1 got half 
the share in another grove (not one of those 
now in suit) attached and brought to sale. 
It was purchased at action by the plaintiff 
appellant and the contesting defendant 
instituted a suit to recover three quarters of 
the property, claiming that the whole grove 
had belonged to Harnam Singh’s branch. 
The present plaintiff, who was defendant 
in the suit, pleaded that he was the owner 
of half the grove in his own right and that 
he was entitled to the other half as pur¬ 
chaser at the auction-sale. The Mnnsif 
decreed the suit holding that the groves 
bad belonged to Harnam Singh's branch of 
the family alone, but on appeal the Distriot 
Judge took the view that half the grove 
belonged to the plaintiff in his own rights 
as a descendant of Panobam Singh and 
that ho got only one eighth of it at that 
auction. 

It is contended that this deoision opera¬ 
tes as res judicata in the present suit for 
though the subject matter of the suit is 
not the same, the matter in issue is sub¬ 
stantially the same. In support of this con¬ 
tention the learned Advocate for the appel¬ 
lant relies on 14 Oaloutta L.J., page 212 
(sic) and 4 Allahabad, page 55. With this 
view I am unable to agree, as the groves 
now in suit are different from the grove 
which formed the aubjeot of the previous 
litigation ; and it cannot be said that the 
matter now in issue between the parties 
was direotly and substantially in issue 
between them in the former litigation. 
Turning to the other point raised, it is 
difficult to 803 why the plaintiff should not 
have been allowed a decree as against de¬ 
fendants 1 and 2. The lower appellate Oonrt 
has found that they are oolluding with the 
plaintiff and the history of the oase sup¬ 
ports this view ; but it is nowhere denied 
in the written statement of the other de¬ 
fendants that defendants 1 and 2 are entitled 
to a share in the groves in suit, nor does it 
appear that the other defendants would 
in any way be prejudiced by the granting 


of a deoree against defendants 1 and 2 from 
their share of the property. 

The appeal is dismissed as against all 
the defendants except I and 2 Bbagwan 
Singh and Teji Singh, and against them a 
decree for partition of one half of their one 
quarter share in the groves in dispute is 
granted to the appollant. No order as to 
costs against defendants 1 and 2. 

Appeal allowed in part. 
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Neave, j. 

Ambika Prasad Singh and others— 
Plaintiffs-Appellants. 

v. 

Ram Kishen Barnawar and others — 
Defend ants-Respondents. 

S. A. No. 1599 of 1922, deoided on 16th 
April, 192 a, from the deoree of the Distriot 
Judge of Azamgarh, dated 26th of June, 
1922. 

Co shattra—Poisessicn—Dteree for joint pos'.es- 
sion miy be refused in proper casfla. 

A person who was entitled to joint possession 
bat had not obtained suoh possession might get . 
deoree lot j?mt possession but there may indeed 
be o.soe in which the Oourt may not deem it 
reasonable in the interests ot all the parties con¬ 
cerned to mike a dooree for joint possession. 
Where tho plaintiffs have an equally satisfactory 
remedy ood where tho pints in dispute have lor 
many years past beeu cultivated by tbo defendant 
alono. Held, plff*. should not be granted a deoree. 
(84 All. p. 160, Boll.) [P. 931, Os. 1 and 9.] 

N, P. Asthana and K. Verna —for the 
Appellants. 

P. L. Banerji —for the Respondents. 

Neave, J.:—This is a plaintiffs' appeal. 
The suit was for joint possession over 
certain plots of land belonging to the 
defendants and the plaintiffs jointly. 
Other reliefs were prayed for, but these 
were not granted and do not form the subject 
of the present appeal. The first Court 
granted the plaintiffs a deoree for joint 
possession, but the lower appellato Court, 
while holding in the plaintiffs’ favour that 
they were entitled as joint owners, granted 
a deoree for joint possession in respeot of 
certain plots only. In respeot of others it 
found that the defendants had been in pos¬ 
session for a long time and held that it 
would therefore be improper to give aotnal 
joint possession to the plaintiffs. It 



924 


SHIN PRASAD SINGH V, MUNESHWAR DOBE. 1024 Allahabad 


accordingly modified decree of the lower 
Court in respect of these plots. 

The learned Advocate for the appellants 
relies on a ruling of this Court in Jagarnath 
Ojha v. Ram Phal (1) in which it was held 
that a plaintiff who is entitled to pjssession 
jointly with other persons oan be granted 
a decree for joint possession whether the 
plaintiff was originally in joint possession 
and was subsequently dispossessed or 
whether he had never been in possession. 
It is pleaded that all that the appellants 
want is to be allowed to execute their deoree 
as provided in Order 21, rule 35 (2) by 
delivery of symbolical possession, and that 
the result of the lower appellate Court's 
refusal to grant them a decree will be that 
if they apply for partition or for profits, 
these will be denied them. 

On the other side it is contended that 
this suit is no more than an ingenious 
method of depriving the respondents of 
their Khudkasht rights They do not deny 
the appellants, joint proprietary title in the 
land but maintain that their proper remedy, 
if the respondents are in possession of 
more than their proportionate share, was 
to apply for partition or bring a suit for 
profits. If the present appeal is allowed 
it will result in the loss by the respondents 
of a part of the Khudkasht rights which 
they have acquired by long cultivating 
possession of the plots in suit. 

The learned District Judge based his 
decision on two cases Bisheshar Singh v. 
Hanuman Singh (2) and Sarbjit Singh v. 
Rajkumar Rat (3). In both these cases 
however decrees for joint possession were 
granted. 

In their plaint the plaintiffs made a 
□umber of allegations which have been 
found to bo untrue claiming that they 
themselves had been in possession of the 
disputed plots but had been ousted by the 
respondents. Both the courts below have 
concurred in finding that this was not the 
case. In Jagarnath Ojha v. Ram Phal (1) 
the oourt though it held that a person who 
was entitled to joint possession but had 
not obtained suoh possession might get a 
decree for joint possession remarked that 
there may indeed be oases in which the 
Court may not deem it reasonable in the 
interest of all the parties concerned to 
make deoree for joint possession, and was 

(1) (191-2) 84 All 160-8 A.LJ.1312 = 18 1,0. 79. 

(2) 11921) 19 A.L J. 780-63 I.G. 802. 

<3) (1921) 19 A.L.J. 783 = 63 I.C. 806. 


careful to say that the circumstances of 
the case before it were such as to entitle 
the plaintiff to a decree. I am unable to 
see that any such circumstances exist in 
the present case. In all of the three oases 
which have been referred to the plaintiffs 
were driven to come into court by the con¬ 
duct of the defendants. In the present case 
the plaintiffs could have found an equally 
satisfactory remody, by adopting the more 
normal procedure of suing either for profits 
or partition. The plaintiffs run no risk of 
suffering any loss by the order passed by 
the court below. Their proprietary title 
remains unaffected and their rights to share 
in profits are unaltered. No adequate 
reason has been shown for granting them a 
deoree for joint possession in plots which 
have for many years past been cultivated 
by the defendants alone. The appeal fails 
and is dismissed with costs including this 
Court costs on the higher scale. 

Appeal dismissed. 
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Neave, J. 

Shin Prasad Singh and another— Plain- 
tiffs-Appellants. 

v. 

Muneshwar Dube and others—De fend- 
ants-Respondent9. 

S. A. No. 1613 of 1922 decided on 16th 
April, 1924, against the deoree of the 
Subordinate Judge, Jaunpur, dated 21st 
June, 1922. 

Limita'ion Act, Art. 144 —Burden of prool. 

Where tho title was shown to be with the plain¬ 
tiffs. Held it was for the defendants to prove their 
adveroo possession. 

Evidence Act, 8. 101. 

Whsre evidenoe wae given by both parties, Held 
the question of the initial onus loses ite import- 
anoe. ft?. 925, 0. 2.J 

Hanbans Sahai —for the Appellants. 

N. Upadhya —for the Respondents. 

Judgment:—This was a suit brought 
by the plaintiffs appellants for a declaration 
of their title to or, in the alternative, for 
possession of a moiety of Grove No. 1024. 
This grove admittedly belonged to Musai 
Singh and Gajraj SiDgb in equal shares 
until in 1864 Gajraj Singh’s half was sold 
in execution of a decree and purchased by 
Hanwant Singh, the father of plaintiff 
No. 1. Hanwant Singh obtained formal 
possession, and at the settlement of 1882 
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the names of bis representatives Bisbeshar 
Singb and Sheo Baran Singh, cousin and 
elder brother of plaintiff No. 1. were 
recorded along with that of Musai Singb. 
It is further admitted that in 1908 Nankai 
Singb, a son of Gajraj Singh sold the half 
share now claimed by the appellants to 
defendant respondent No. 1 and that the 
other half, belonging to Musai Singh, wa6 
sold in 1915 to defendant No. 2. The 
appellants' case is that plaintiff No. 1 was 
away on Military Service for about 20 years 
and did not return to the village till six or 
sevtjn years before the institution of this 
suit. He alleged that he and his minor 
nephew (plaintiff No. 2) had always been 
in possession of half the grove and that it 
was not till a dispute arose over a fallen 
branch of a tree that he discovered that the 
defendants had any olaim to the property. 
He then applied for correction of the entry 
in the revonue papers but without success, 
and was, therefore, driven to file this suit 
in the Civil Court. 

The main defence set up was that the 
plaintiffs had not been in possession since 
the settlement of 1882 and that the suit was 
barred by limitation. Both the Courts 
below have aoeepbed this plea and have 
dismissed the plaintiffs’ suit. 

In appeal the only argument pressed has 
been that the burden of proof was wrongly 
thrown by the Courts below on the plain¬ 
tiffs, who were caNed upon to show that 
they had been in possession within twelve 
years before the institution of this suit. 
Their learned Counsel, relying on the 
deoision of the Privy Counoil in Secretary 
of State v. Chellikani Bam Bao (1) and a 
™ I,D 8 of this Court in the oase of Jai 
Lhand Bahadur v. Oirwar Singh (2) con¬ 
tends that as the title was shown to be 
with the plaintiffs, it was for the defen¬ 
dants to prove their adverse possession. 

It certainly does appear that the onus 
was wrongly placed by the first Court, 
whose first issue was " Do the plaintiffs 
own any share of the disputed grove and 
have they been in possession thereof within 

1 Y° ar8 T> next before the institution of the 
suit But evidence was given by both 
parties and both Courts conourred in find- 


M.L.J. 


(1) (1916) 89 Mad. 617-43 I.A. 192-81 

31 * o"lI 8 «m . 908 " 19 Bom ' L - Rt 1007 

(3) (1919) 41 All. 669 - 631.0. G86-1T A.L.J. 814. 


ing on this evidence that the defendants 
have proved their possession or that of their 
vendor ever since 1882. As both sides 
produce evidence the question of the initial 
onus loses its importance. The facts of 
this case distinguish it clearly from 41 
Allahabad, where the defendant failed to 
prove his adverse possession. 

In the present case there is a concurrent 
finding by two Courts that the respondents 
have been in possession of the share in 
dispute for much more than the requisite 
twelve years. This finding is one of fact 
and is largely based od the evidence of the 
plaintiffs’ own witnesses, and it cannot be 
disturbed in second appeai. 

One other argument was addressed to the 
Court, which does not appear distinctly in 
the grounds of appeal. This was that the 
possession of Nankai Singh was that of a 
co-sharer and could not therefore be adverse 
to that of the respondents. There is no 
force io this argument. The appeal fails 
and i9 dismissed with costs on the higher 
scale. 

Appeal dismissed. 
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Lindsay and Sulaiman, jj. 

Mutsaddi Lal and others —Defendants* 
Appellants. 

v. 

Captain Dr. Kharag Bahadur Singh — 
Plaiutifi-Bespondent. 

S. A. Nos. 1664 and 1665 of 1922 
decided on 1st February, 1924 from the 
Decree of Distriot Judge Saharanpur. dated 
28th June, 1922. 

(a) Pre-emption — Wejib-ul-arz. 

Where the toajib-ul-arz of 1884 gave a right of 
pre-emption to Zemindars bat that of 1868 wonld 
not show auoh riRht, held, that the presumption 
oreated by the toajib ul-are of 1884 was destroyed 
by tbat of 1663. (P. 926, 0. 3.] 

f*) Pre-emption —Wajib-ul-arz. 

The mere faot that the wajib-ul art reoords a 
right of pre-emption in favour of owners of conti¬ 
guous villages does not by itself render tho i oojib- 
ul-are useless as evidence of onstom. 

K.N. Katju —for Appellant. 

Durga Prosad and P. L. Bannerji — for 
Beapondent. 

Lindsay, J. —TheBe two appeals have 
ariBen out of two separate suits for pre¬ 
emption whioh were brought with respeot 
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to the sales of two items of property situated 
iD a village called Purcbitwala Birpur ia the 
district of Dehra Dun. 

The plaintiffs based their right of pre¬ 
emption upon a clause in the wajibul-arz. 

The defendants denied the existence of 
custom. Both the courts below wer9 of 
opinion that the custom existed, and af'er 
deciding some other question which arose 
for disposal, awarded the plaintiffs in each 
case a decree for pre-emption. 

The vendees have now come here in 
appeal and the first point which has been 
taken on their behalf is that the courts 
below were erroneous in finding that a 
custom existed. After examination of the 
evidence on this point and the judgments 
of the courts below we are of opinion that 
this appeal ought to prevail. We think the 
decision of the courts below is erroneous. 

It is apparent from the judgment of the 
learned District Judge that for the purpose 
of deciding this issue he looked only to one 
wajib-ul-arz which was filed before him and 
which according to its tenor was prepared 
in the year 1884. 

According to this dooument a right of 
pre-emption is oreated in favour of certain 
classes of persons. The first class of pre- 
emptors according to this wajib-ul-arz are 
own brothers. The second class consists 
of oo-sharers in the village, and the third 
class consists of the zamindar of contiguous 
villages. It is then declared that if these 
three classes refuse to purchase then the sale 
can be made to a stranger, (ghair shakhs.) 

It was contended in the first place before 
us that the right of pre-emption which is 
recited in favour of the owners of con¬ 
tiguous villages is an extraordinary right 
and one which it is very unusual to find in 
records of custom. While this may be 
admitted, this fact by itself would not be 
sufficient in our opinion to render the wajib¬ 
ul-arz of no value as evidence of custom 
and we do not think that for this simple 
reason the wajib ul-arz could be withdrawn 
from the purview of the ruling cited by the 
learned Judge of the court below, namely, 
Digambar Singh v. Ahmad Sayed Khan. 

The learned Judge however omitted to 
notice though the first court does notice in 
its judgment:, that an earlier wajib ul-arz 

of 1863 was filed iu the case. 

\ reference to this latter document shows 
in the first place that there is no definite 
recital of a custom at all. There is indeed 
a mention of rights of pre emption in a 


clause of the wajib-ul-arz which is headed 
zikr inteqal haqiat (recital of transfers of 
property!. This olause begins by providing 
fora right of pre-emption in favour of near 
co-sharers Ihissedar karibi ). 

The second class of pre-emptors are the 
co-sharers of the village, hissedar deh. 
After these two classes have had the offer 
transfers can be made to any person. 

It has been pointed out by Dr. Katju that 
this clause zikr inteqal haqiat, contains 
reference to many other matters, and he 
claims that in view of the well-known rul¬ 
ings of this Court this record of 1863 ought 
not to and cannot he treated as e record 
of custom. There i3 no doubt that there 
are miscellaneous provisions in the clause 
in question and one of them amounts to a 
restraint upon r.he right of gift whioh could 
not possibly be the subject of a custom. 

Apart from that it is important to notice 
that the scheme of pre-emption which is 
laid down in this document of 1863 ia 
quite defferent from the scheme whioh is to 
be found in the document of 1884. 

As will be observed in the later docu¬ 
ment the first right of pre-emption is given 
to own brothers irrespective of their being 
co-sharers or not, whereas in the 1863 
document the first right of pre emption is 
reserved to relations who are oo-sharers. 
Then again, a9 has been pointed out, the 
class of pre-emptors recited in the dooument 
of 1884 under the name of zamindars of 
contiguous villages finds no place in the 
document of 1863. 

We are constranied to hold therefore 
that any presumption of the existence of a 
custom whioh arises from the production 
of this wajib-ul-arz of 1884 has been 
destroyed by a reference to the earlier 
document of 1863. It seems to us that on 
these two documents it ia impossible to 
conclude that there is clear and unambigu¬ 
ous evidence of the existence of this custom 
of pre-emption in the village in question. 

We decide accordingly. 

The result, therefore, is that both these 
appeals are allowed and the decrees of the 
courts below are set aside and it is direct¬ 
ed that both suit3 be dismissed with costs 
to the defendants in all courts including in 
this Court fees on the higher scale. 

Appeals allowed. 
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Daniels, j. 

Kundan Lai and another —Appellants 

v. 

Babu Jagat Ram —Respondent. 

E. S. A. No. 1668 of 1922, dated 31sfc 
May, 1923, against the decree of the District 
Judge, Saharaopur, dated 13th July, 1922. 

Civ. Pro . Code, 3 11—Might and ought—Prior 
mortgagee om\ttinq one of his several mortgages on 
the properly m the written statement in a suit by 
puisne mortgagee —Right to enforce the same as 
against plaintiff, barred. 

II ths prior mortgagee impleaded in a suit by 
the puisoo mortgagee without his priority boiog 
reoogniRed, ho is bound to set up his prior charge 
aa a ground of defence under explanation 4, 8. 11 
0. P. C. to the suit. Otherwise the mortgagee 
will obtain a deoree entitling him to bring the 
entire proporty to sale and not merely the equity 
of redemption. [P. 917, 0. 9.] 

Balmukunia—lor the Appellants. 

•$. A. Haider —for the Eogpondent. 

Judgment:—This ia an appeal in exe¬ 
cution proceedings. The appellant Kun- 
dan Lil held a mortgage of the year 1905 
upon the same property. He brought a 
suit on thia mortgage and obtained a de¬ 
oree for sale in 1917. He now seeks to 
pot that-'deoree in exaoubion and the oourb 
below, overruling the trial court, has held 
that he is precluded from doing so. The 
appellant Kundau Lai subsequently obtain¬ 
ed a simple money deoree against Bam 
Chandra the owner of the property. In 
execution of this deoree he got the property 
proclaimed for sale subjeot to his mortgage 
decree of 1917 whioh was duly notided. 
The property was brought to sale and was 
purchased by the respondent Babu Jagat 
Bara on the 20sh of January 1920. Bet- 
-ween the date of the plaintiffs' deoree and 
the date of the purohase of Jagat Bam a 
puisne mortgagee named Laohman Singh 
had brought a suit for sale of the property 
on the basis of his mortgage whioh was of 
December, 1913. To that suit Kundan 
Lai was made a party in respeot of a prior 
mortgagee of January, 1913, whioh he held 
on the property. He failed to set np his 
mortgage of 1905, possibly thinking it un¬ 
necessary to do so as that mortgage had 
already merged in a deoree for sale. The 
learned Diatriot Judge holds that Kuu- 
dan Lai’s failure to set up hia mortgage 
deoree in the suit brought by Laohman 
Singh precludes him from enforcing that 


mortgage against the respondent Jagat 
Ram. The ruling on which he relies—and 
there are other ruling to the same effect 
—lays down that if a prior mortgagee 
abstains Irom setting up his prior mortgage 
in a suit by the puisne morbagagee he can¬ 
not afterwards set up that mortgage against 
the puisne mortgagee or against the auc¬ 
tion purohaser under a decree obtained on 
the puisne mortgage. There is no autho¬ 
rity for applying the same rule to the 
case of a mortgagor. In this case the 
puisne mortgagee ia9 apparently not 
attempted to execute his decree and 
certainly no sale has taken place un¬ 
der it. Kundan Lai on the contrary not 
only holds a decree for sale on the mort¬ 
gage bub Jagat Ram when he bought 
the property was fully aware of the 
existence of the prior charge and bought 
the property subject to it. There is no 
ground either of principle or authority on 
whioh the decree-holder can be debarred 
from executing his deoree nnder the cir¬ 
cumstances. The position of the puisne 
mortgagee and of the mortgagor with 
reference to a prior mortgagee is not 
analogous. To the puisne mortgagee the 
existence of a prior mortgage is of vital 
importance. He may lose his security 
altogether if the prior mortgage is enforoed. 
In any oase he is entitled only to what is 
left after the prior mortgage is satisfied. 
If therefore the prior mortgagee is implea¬ 
ded in a suit by the puisne mortgagee 
without his priority being recognised, he 
is bound to set up his prior, charge as a 
ground of defence under Explanation 4, 
8 Q 0 tion 11, G P.0, to the suit. Otherwise 
the mortgagee will obtain a deoree 
entitling him to bring the entire pro¬ 
perty to sale and not merely the equity 
of redemption. But to the mortgagor the 
question of priority as between encum¬ 
brances all of whioh he is bound to pay is 
largely immaterial. His position is thus 
radically different from that of the puisne 
mortgagee who is only liable to satisfy 
charges having priority to his own. 

It appears also, although the learned 
Diatriot Judge ha9 not taken notioe of the 
faob, that the question was really res 
judicata against the respondent. Jagat 
Ram's objection in whioh he maintained 
that the decree-holder had now no right to 
take out execution of the decree was filed 
on the 5th of January 1921. The decree- 
holder filed an answer to it, and the matter 
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was decided by the learned Mansif on the 
7th of May 1921 by an order declaring that 
the objection had no force and dismissed it. 
An appeal was filed against that decision 
to the District Judge but was withdrawn 
on the 25th of August 1921, when the 
District Judge passed an order. "The 
appeal having been withdrawn isdismissed.” 
The Mun.-if's order tberupon became final. 
No doubt it has been found by the District 
Judge that the ground on which the Munsif 
dismissed the objection was erroneous, the 
ground being that the property now sought 
to be sold was different from that con¬ 
tained in Lachman Singh's decree. It is 
however the issue decided and not the 
reason for the decision which constitutes 
res jiidioata, and the question at issue was 
whether the decree-holder was by reason 
of not pleading his mortgage in the former 
suit precluded from executing his decree. 
After the Munsif’s decision Jagat Ram put 
in an application that there was some 
confusion between the Kbewat-numbers of 
the old and new settlements and asked 
that the Khewat-numbers of recent settle¬ 
ment might be exempted from sale. It is 
on the basis of the application that the 
orders now in appeal have been passed. 
For the reasons already given the appeal is 
allowed, the decree of the court below set 
aside and the deoree of the trial court 
dismissing the objection is restored with 
costs in all courts. 

Appeal allowed. 
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Dalal, j. 

Sheo Kumar Pandey —Plff-Appellant. 

v. 

Babu Nandan Dube —Defdt-Respodt. 

S.A. No. 1677 of 1922 decided on 22nd 
April 1924, against the deoree of the 
Subordinate Judge of Jaunpur, dated the 
20th May 1922. 

Cio Pro. Code. 0. 34. R. I-Non-joinder. 

Non-joinder of necessary parties is not fatal to 
the suit. [P. 9J3. C. 3.] 

H. Mushtaq Ahmad—lor the Appellant. 

Ilarnandan Prasad —for the Respondent. 

Judgment—Plaintiff now appeals here 
to obtain a decree for sale. He bolds a 
usufructuary mortgage in his favour exe¬ 
cuted by the defendant Babu Nandan. The 


first Court refused to give him a decree on 
the ground that the property belonged to 
three brothers, Babu Nandan, Janardan and 
Rain Bbarose and the two latter were not 
party defendants to the suit. Its opinion 
appears to be that under Order 34, rule 1, 
if necessary parties are not brought on the 
record a suit for sale must fail. The lower 
appellate Court paid no heed to this argu¬ 
ment and held that the suit for sale failed 
because the plaintiff acquired that remedy 
only in case of dispossession. The argu¬ 
ment of the lower appellate Court is cer¬ 
tainly untenable. The words of the docu¬ 
ment are :—“ Kuchb fitur Waqe howe " 
in obtaining possession. They do not 
convey the idea that the mortgagee must 
first take possession and only on hie 
dispossession he was entitle! io sue for 
sale. He would be equally entitled in 
case there was difficulty in obtaining pos¬ 
session and the lower appellate court itself 
has admitted that there would be difficulty 
because the land was owned by several 
co-sharers. 

The learned counsel for the respondent 
relied upon the argument of the first Court 
that the suit was liable to dismissal under 
Order 34 rule 1. That rule however does not 
state what is to happen if necessary parties 
are not joined and it is made subjeot to 
the provisions of the Code. A previous 
provision of the code is contained in Order ] 
rule 9 that ‘ no suit shall be defeated 
by reason of the misjoinder or non-joinder 
of the parties and the oourt may in every 
snit deal with the matter in controversy 
so far as regards the rights and interest of 
the parties aotually before it., 

The lower oourfrs were therefore at liber- 
ty to order the sale of the defendants 

interest in the land in snit. 

The prayer for possession was not press- 

^ItfTbe result I decree the plaintiff’s 
suit for sale. A decree in the usual form 
shall be prepared and six months time shall 
be granted from to-day’s date for deposit of 
money due in the first court. Interest at 
bond rate shall run up to that date and 
subsequently simple interest at 6 per cent, 
per annum. On non-deposit of the money 
the defendant's right in the mortgaged 
property shall be sold. The plaintiff ap¬ 
pellant shall receive his costs throughout. 

Appeal allowed. 
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Lindsay and Sulaiman, jj. 


Benaik Rao and others— Plaintiffs- 
Appellantg. 


v. 


Putain Singh —Defendant-Respondent. 


F.A. No. 287 of 1921, decided on the 
6 thsFebruary, 1924, from the decree of 'the 
Subordinate Judge of Mainpuri, dated the 
15th April, 1921. 

(a) Ctu. Pro. Code, S. 105—Plea. 

Order eettiDg aside ex parte deoree oaonot be 
oballeDged in appeal from tbe decree in the suit. 
24 All. 464 ; 26 AD. 360 ; 3 A.L.J. 30 ; 14 A.L.J. 
610, Poll.; 34 All. 690, Diet. 

(b) Hindu Lata—Alienation—Legal ntcessily. 

Expenses for marriage of daughter of a separate 
oo.parcener are not necessary. 

(o) Transfer of Property Act . S. 51—Attestation 
before Transfer of Property Act . 

In case of mortgage deed exeooled prior to the 
ooming into force of the Transfer of Properly Act 
no question of Attestation can Arise, [P 931, C. 2.] 

(d) Transfer of Property Ac f, 8. 81 , Scope . 

In the oaee of the representative of tbe mortgagor 
himself no question of oontribution arises. [P. 
931, 0. 2.] 


(e) Mortgage-Interest runs in absence of con 
trary conlraet . 

Where there is no provision in the mortgag 
deed that interest would oease to ran after expir 
of a oertain period the ordinary presumption i 
that money was lent and interest wae agreed to b 
oharged aH alorff. 19 All. 39 ; 20 All. 171, Foil. 
11 A.L.J. 829. Dist. [P. 932, C. 1 1 


S. N . Sen and Baleshwari Prasad— for 
the Appellants. 

Iqbal Ahmad and S. N. Qupta —for tbe 
Bespondent. 


Judgment: This is a plaintiff’s appeal 
arising out of a suit on tbe basis of a mort¬ 
gage deed, dated tbe 14tb of November, 
1873. The deed in question was exeouted by 
Deota Prasad, his two nephews Baghubir 
Singh and Kur Lai and Musammat Dgar 
Kunwar, the widow of his deoeased brother 
Frag Dat. It was in favour of Jwala 
rra8ftd and Banai Dbarthe predecessors-in 
title of the present plaintiffs. Tbe mort- 
gage deed wbb exeouted for a sum of 
Ba.3,000 and was payable in ten yeare with 
interest at the rate of 13 annas 4 pies 
per oent per mensem. Out of Bs. 300 due 
on account of interest. Bs. 200, if not paid 
within tbe next bi'x months, were to be 
oompounded after the expiry of each such 
period. We may also point out one of the 
1921 a/117 & 118 


covenants of the deed under which it 
was stipulated that each of the three sets 
of mortgagors would be entitled to redeem 
his share of tbe mortgaged property on 
payment of a proportionate share of the 
mortgage debt. 

There was a prior mortgage by condi¬ 
tional sale under which the two villages 
mortgaged uuder the deed of 1873 had also 
been mortgaged. It is an admitted faot 
that in the year 1894 the present plaintiff, 
in whose favour the previous deed of 1871 
had stood, obtained a foreclosure deoree in 
respeot of one of the two villages mortgaged 
under the deed of 1873. Accordingly the 
present claim is confined to tbe remaining 
village. 

The present suit was instituted on 
tbe 6th of August, 1910, within the extended 
period of limitation. No written statements 
were originally filed, and it was deoread 
ex parte on the 5th of June 1911. On the 
16th December, 1912, an application for 
setting aside the ex parte deoree was filed on 
behalf of all the representatives of the 
mortgagors, tbe principal defendants on the 
record, except Mahendra Singh, and the 
deoree on that application was set aside. 
We may note here that Putain SiDgh the 
present defendant respondent, was treated 
at that stage of tbe proceedings as a minor 
and was represented by a guardian ad litem. 
After tbe deoree had been set aside a written 
statement by four of the defendants was 
put in but ultimately the oase was com¬ 
promised and a compromise was filed in 
Court on the 18th November, 1913. This 
compromise was incorporated in a deoree, 
dated tbe 19ch November, 1913. As agaiosb 
the other defendants the suit was heard 
and deoreed on tbe merits. A fiual deoree 
for foreclosure wae passed on the 14th 
April 1917. 

In the year 1918 Putain Singh put in 
an application for setting aside the deoree 
passed against him on the allegation that 
in faot he had been a major all along and 
bad been wrongly treated as a minor. He 
alleged that be had bad no notice of the suit 
and that the entire deoree was therefore & 
nullity as against him. Objections were 
raised to this application on behalf of the 
plaintiffs and evidenoe was led on both 
sides. The main issue whioh the learned 
Subordinate Judge took upon himself to 
consider was as to whether Putain Singh 
had been properly represented as a minor. 
On the 2nd January, 1919, the learned 
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Subordinate Judge passed an order setting 
aside tbe decree as against Pubain Singh 
and restoring the case to tbe pending file 
as against him only. This was done 
because be came to the conclusion that 
Putain Singh had really not been a minor 
and bad been wrongly treated as a minor. 

After the case had been restored so 
far as Putain Singh is concerned evi¬ 
dence was led again by tbe plaintiffs. 
The suit was ultimately decreed in 
part against Putain Singh. Tbe plaint¬ 
iffs have come up in appeal and press their 
entire claim against the defendant Putain 
Singh. 

We may at the outset refer to one point 
which has been raised in appeal. Tbe 
learned Advooate for tbe appellant wanted 
us to go into tbe evidence and consider 
whether the finding of the learned Subordi¬ 
nate Judge that Putain Singh was in faot 
a minor, was or was not oorreot. On the 
other hand, the learned Advooate for tbe 
respondents has called our attention to 
a number of oases of this Court in wbioh 
it has been laid down that as in such an 
order there was no error, defeot or irre¬ 
gularity affeoting the deoision of that oase 
the point oannob be opened. We are 
satisfied that this has been the view taken 
in tbe previous cases of this Court vide the 
oase of Gulab Kunwar v. Thakur Das (1), 
Tasadduq Husain v. Hayat-un nissa (2), 
RunjaMai v. Gauri Skankar (3) and Niddha 
Lai v. The Collector of Bulandshar (4). 

The oase relied upon by the learned 
Advocate for tbe appellants, namely, 34 
All. 590, is clearly distinguishable inasmuoh 
as there an application for revision had 
been presented and tbe question had not 
been raised in an appeal from tbe final 
deoree. We are therefore of opinion that 
we must accept the view taken by tbe 
learned Subordinate Judge that Putain 
Singh had in faot been major. There is no 
irregularity or defeot in the procedure. 

Coming to tbe merits of this oase we 
may point out that the mortgage-deed in 
question was exeouted by three sets of 
persons. The learned Subordinate Judge 
has found that these three branches of the 
family were separate and the learned 
Advooate for the respondents has in express 

(1) (1902) 24 All. 464 = 1902 AWN 136. 

(2) (1903) 25 All. 280 = 1903 A.W.N- 39- 

(9) (1905) 3 A L.J. 90-1905 A.W.N. 274 = 1 
M.L.T. 52. 

(4) (1916) 14 A.L.J. 610 = 35 1.0. 209. 
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terms conceded that he is not prepared to 
challenge that finding. The result there¬ 
fore i3 that we must take it that one-third 
share belonging to Deota Prasad, one-third 
share belonging to Kure Lai and Ragbubir 
Singh and one-third share in the possession 
of Musammat Ugar Kunwar inherited by 
her from her deceased husband bad been 
mortgaged under this deed. So far as the 
one-third share of Deota Prasad is con¬ 
cerned it is manifest that the present 
defendant respondent is not entitled to 
ohallenge it on the ground that it was not 
for any legal necessity. Deota Prasad 
being separate from tbe other members and 
having no son or any person joint with him 
was tbe absolute owne’' of bis property and 
was entitled to mortgage it for any reason 
he pleased. We have already pointed oub 
that the right of each set of the mortgagors 
to redeem bis one-third share was fully 
preserved. The plaintiffs' claim as against 
the one-third share of Deota Prasad cannot 
be seriously disputed. The result will 
therefore be that Putain Singh will be 
entitled to redeem this one-third share on 
payment of one-third of the entire amount 
due on the mortgage-deed with interest up 
to date. The question of interest we shall 
hereafter consider separately. In case of 
default of payment this one-third share shall 
stand foreclosed. 

As to the interest of Kure Lai and 
Ragbubir Singh we are of opinion that 
Putain Singh is entitled to put the plaintiffs 
to proof of necessity for this mortgage debt. 
Raghubir Singh was tbe grandfather of the 
plaintiff. It is true that the plaintiff 
himself was not born at the time of the 
mortgage deed, nevertheless there were 
other members in his family who were then 
alive. His right to challenge this transac¬ 
tion therefore cannot be disputed. Under the 
mortgage deed there were three items which 
were borrowed : Rs. 946 were received in 
cash in order to pay off the money due 
under a decree against Musammat Ugar 
Kunwar. Rupees 450 were required to pay 
off the arrears of instalments on account of 
a mortgage-deed (of the year 1871) which 
had been exeouted by Prag Dat as well as 
tbe other male mortgagors. And a sum of 
Rs. 1,604 was paid in cash. There is no 
evidence on tbe record to show that the 
decree against Musammat Ugar Kunwar 
was anything but a personal deoree against 
her. We are therefore unable to hold that 
Kure Lai and Raghubir Singh were in any 
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-way bound fco pay it off or to undertake 
•liability therefor. Aa regards the sum of 
Rs. 1,604 the learned Subordinate Judge 
■has found that on the plaintiffs’ own show¬ 
ing this sum was required in connection 
wish the expenses of the marriage of 
Muaaammat Ogar Kunwar’s daughter. 
Such a marriage though a necessity for 
Mussammat Ugar Kunwar, should not be 
considered to be a necessity for Eure Lai 
and Raghubir Singh, who had been 
separate from her deceased husband. We 
are therefore of opinion that qua this one- 
third share the defendant Putain Singh is 
not bound to pay this amount. The 
-result therefore is that so far as the one- 
third share of the defendant’s branoh is 
oonoerned it oan be redeemed by him on 
'Payment of one-third of Rs. 450 with 
interest up-to-date. In default of payment 
of this sum this share also will stand fore¬ 
closed. 

Coming to the one-third share which was 
in the possession of Mussammat Ugar 
Kunwar, we may note that the first item of 
Rs. 946 wbioh was due under a deoree is 
an item for wbioh there is no other direct 
evidence as to the exact necessity. The 
learned Advocate for the appellants has 
asked us to presume after this long lapse of 
time, specially having regard to the consent 
given by the other reversioners that this 
item must have' been borrowed for neces¬ 
sity. If there had been any reoital in the 
deed showing the nature of the necessity 
we might have made that presumption. 
There is however only this faot that a 
deoree had been passed against Mussammat 
•Ugar Kuowar. We do not know under 
what oiroumstanoes this deoree had been 
■passed and to what extent she was liable 
We are therefore unable to 
differ from the view taken by the learned 
Subordinate Judge that this item cannot 
be held to have baen incurred for legal 
. necessity. On the other hand, we are 
unable to appreciate the reasoning on 
wbioh he has disallowed the sum of 
Rs. 1,604. The plaintiffs’ oase was that 
this sum had been incurred in order to 
meet the expenses of the marriage of the 
daughter of Musammat Ugar Kunwar. In 
support of this case the plaintiffs produced 
two witnesses, Patrakhan and Laobmidhar, 
whose statements were that this sum was 
required for the expenses of the marriage, 
bo far as Patrakhan is concerned the 
-learned Subordinate Judge distinctly 


believed his testimony in connection with 
the execution of the document by the lady. 
He went on to remark that this witness 
had also stated that this sum was required 
for the expenses of the marriage of the 
daughter and then added :— 

It would thus appear that excepting 
the amount of Rs. 450 the rest of the 
money under the mortgage in suit was 
taken b? Mussammat Ugar Kunwar for her 
sole use." 

The other witness Lacbmidbar has nob 
been referred to by him at all. Our atten¬ 
tion has been drawn to a subseouent mort¬ 
gage-deed, dated the 14th of Marob. 1883 
under wbioh Raghubir Singh had borrowed 
a sum of money for the expenses of the 
marriage of a daughter of this daughter. 
As the learned Subordinate Judge has 
believed the evidence of Patrakhan and as 
it is most likely that the other male 
members of the family would not have 
joined in the execution unless they had 
been satisfied that this large sum was being 
borrowed for some urgent necessity we are 
of opinion that this sum should be allowed. 

We may note here that tbe learned Sub¬ 
ordinate Judge bad reoorded a finding that 
the plaintiffs had failed bo prove that the 
mortgage-deed in question had been attested 
in the manner required by law. This find¬ 
ing has not been supported by the learned 
Advocate for the respondent. In fact the 
mortgage-deed wa3 executed prior to the 
ooming into force of the Transfer of Pro¬ 
perty Aob and no question of attestation 
really arises. The learned Advocate for 
the respondent has not disputed the finding 
that Mussammat Ugar Kunwar had 
actually exeouted this deed and borrowed 
this sum. 

The last argument urged on behalf of 
the respondent is that inasmuoh as the 
plaintiffs themselves had foreclosed one 
village in the year 1894 they are not now 
entitled to throw the entire burden of the 
mortgage debt on tue remaining village. 
In our opinion this contention has no 
foroe. In the first plaoe, the defendant 
Putain Singh is the representative of the 
mortgagor himself and is not a trans¬ 
feree from the mortgagors. No question 
of contribution therefore at all arises. In 
the next plaoe the mortgagee was entitled 
to reoover his debt by foreclosure of any 
part of the mortgaged property. One 
village has already been forolosed on the 
strength of the prior deed and in ouc 
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opinion tbe plaintiff can now foreclose the 
remaining village for amount due on tbe 
second deed. 

The other question that remains is 
one of interest. The learned Subordinate 
Judge came to the conclusion that interest 
at tbe contract rate would run only for the 
period of ten years fixed in tbe mortgage- 
deed, and that thereafter there was no 
stipulation for payment of any interest and 
the utmost amount which the plaintiffs 
could get would be interest for six years 
prior to the suit by way of compensa¬ 
tion. 

We are unable to agree with this view. 
There is admittedly no provision in the 
mortgage-deed under wbioh it was stipu¬ 
lated that interest would cease to run 
after expiry of ten years. Tbe ordinary 
presumption is that money was lent and 
interest was agreed to be charged all along. 
There is an express provision for pay¬ 
ment of interest at a fixed rate at tbe 
expiry of the term. There is also a con¬ 
dition in tbe deed that. 

" If we fail to pay up the money tbe 
mortgagees shall have power to foreclose 
tbe property mortgaged in lieu of tbe 
entire amouDtdue to them." 

There is also a covenant to pay com¬ 
pound interestat tbe contract rateon default 
of payment of interest. We are therefore 
unable to distinguish this case from that 
reported as Mathura Das v. Raja Narain- 
dar Bahadur (5) or Bindesri Naik v. 
Oartga Saran Sahu (6). Tbe learned Sub¬ 
ordinate Judge has relied on a oase reported 
in 11 A.L.J. 829. In that case it was 
pointed out that tbe question depended on 
the proper interpretation of each document. 
The learned Chief Justice who delivered 
judgment in that case distinpuisbed it in 
the later case in 24 1 0. 674. We are there¬ 
fore satisfied that tbe intention of tbe 
parties must have been that interest would 
be payable even after the expiry of tbe time 
fixed and that there was no stipulation on 
behalf of the mortgagees that interest 
would cease to run as soon as tbe ten 
years expired. It is true that tbe mort¬ 
gagees have waited for all these years in 
bringing tbe suit for foreclosure; on tbe 
other hand, the mortgagors also have not 
thought fit to redeem it earlier._ Id our 
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opinion the interest therefore at tbe con¬ 
tract rate will be charged up to the date 
fixed for payment. 

The result therefore is that the deoree 
of the Court below is modified to this extent 
that as against Putain SiDgh, defendant- 
respondent a preliminary decree for fore¬ 
closure in the ordinary form against one- 
third share of Deota Prasad on payment 
of one-third of the total amount due under 
the mortgage-deed with interest at the 
cot tract rate up to the date to be fixed by 
this Court’s decree (which will be six 
months from the present day) will be 
given. 

As against the ODe-tbird share of 
Raghubir Singh and Kure Lai there will 
be a preliminary decree for foreclosure in 
tbe ordinary form on payment of ODe-tbird 
of Rs. 450 with interest at tbe oontraot 
rate up to tbe date fixed for payment. 
In default the property will be fore¬ 
closed. 

As against the one-third share of 
Mu6sammat Ugar Kunwar there will be a 
preliminary deoree for foreclosure on 
payment of one-third of Rs. 450 with 
interest up to the date fixed for payment 
plus Rs. 1,604 with interest at the oontraot 
rate up to the date fixed for payment at the 
same rate. In case of default the property 
will be foreclosed. 

This modification of tbe deoree is only 
in favour of Putain Singh, defendant- 
respondent. So far as oonoeros the other 
defendants, who are parties to tbe compro¬ 
mise deoree, as against whom the deoree 
has Dot been set aside aDd a final decree 
has bec-n passed, their rights and liabilities 
will be determined by tbe former decree 
aD d will not be afleoted by tbe present 
decree. As the appeal has succeeded in 
part and failed in part we direot that the 
plaintiffs appellants shall get half their 
costs incurred here and in the Court below 
pince tbe date of tbe restoration against 
Putain Singh, who will hear his own- 

oosts. . 

Decree varied. 


r. 


19 All. 39-S3 I.A. 138=1 C W.N. 52 
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Lindsay and Kanhaiya Lad, jj. 

Baldeo Prasad and others —Defendants- 
Appellants. 

v. 

Raja Fateh Singh and others —(Pifffcs.) 
Respondents. 

F. A. No. 350 of 1921, decided on 28th 
February, 1924, from the decree of the Sub¬ 
ordinate Judge of Shahjahanpur. 

Hindu Law — T Miow—Qifl — Widow has 
grea'er powers of disposal for religious purposes and 
small portion can be gifted for such purposes . 

A Hindu widow h*s a larger power of deposi¬ 
tion for religious or oharitable purposes which are 
supposed to ooodaoe to the spiritual welfare of her 
husband than what she possesses for purely 
worldly purposes. Whore the value of the property 
gifted to a priest at Gaya by suphal sankalp b9ara 
a very small proportion to the total value of the 
property wbioh the widow had inherited from her 
husband. Held, the gift in valid and binding on 
the reversioners. [P. 934, Cl9. 1 & i.] 

Surcndra Nath Sen —for the Appellants. 

Gulzari Lai and Shiva Prasad Sinha — 
for the Respondents. 

Kanhaiya Lai, J:—The dispute in this 
appeal is confined to a 13 biswas and odd 
share ia the village Ohalautha whioh was 
held by Msb. Chetni, the widow of Kanhai 
Lai, and the questions for consideration 
are whether she had made a valid suphal 
sankalp of the same in favour of Laob- 
man P-asad, a priest of Gaya, so as to 
bind the members of the family, to whioh 
her husband belonged or his reversionary 
heirs. 

Kanhai Lai bad died in the lifetime of 
his father Sbib Dayal. The allegation of 
the plaintiffs was that Shib Dayal and 
Kanhai Lai lived separately, that the pro¬ 
perty in dispute was the separate property 
of Kanhai Lai, and that on his death it 
devolved on Mst.Ohetni as a Hindu widow. 
They denied that any gift had been made 
or could have been validly made by Mst. 
Ohetni in favour of Laohman Prasad. 
Shib Dayal, died in 1902. Mat. Ohetni, 
died in 1916. One of the plaintiffs, Ram 
Lai, claimed to be the son of one of the 
sisters of Kanhai Lai, and also claimed to 
bave acquired by purohase the shares of the 
sons of the other sisters of Kanhai Lai. 
'The other plaintiff, Raja Fateh Singh, 
claimed to have purchased a half share of 
4he property in question from Ram Lai. 


There were two other plaintiffs, who 
claimed to have derived their title under 
a deed of gift made by Ram Lai and Raja 
Fateh Singh. The defendants are the 
transferees and successors in-interest of 
Lachman Prasad. Their case was that 
Shib Dayal and Kanhai Lai lived jointly, 
that after the death of the latter the pro¬ 
perty in dispute was entered in the name 
of Mst. Chetni, his widow, who remained in 
possession as an adverse owner, and that 
she had a right to make a valid gift of the 
same for the spiritual benefit of her 
deceased husband. They denied that the 
plaintiff, Ram Lai, or the persons from 
whom he claimed to derive his title were 
the nearest reversionary heirs of Kanhai 
Lai. 

The Court below found that Shib Dayal 
and Kanhai Lai lived separately, that the 
property in dispute was the self-acquired 
property of the latter, tbit on the death of 
Kanhai Lai Mst. Chetni inherited the same 
as a Hindu widow and that she oould not 
have acquired an adverse title thereto. It 
further held that no gift was shown to 
have been made or could have been validly 
made by Mst. Chetni in favour of Lachman 
Prasad and that the plaintiffs, as the law¬ 
ful suooessors-in-interest of her husband 
had a right to recover possession of the 
property in question. 

The oorreotne93 of these findings is 
ohalleDged here. There oan be no doubt 
that Ram Lai and his vendors were tho 
nearest reversionary heirs of Kanhai Lai. 
The evidence on the reoord satisfactorily 
establishes that Shib Dayal and Kanhai 
Lai lived separately and carried on a sepa¬ 
rate doth business and that the property 
in dispute was the self-acquired property of 
the latter. In fact on the death .of Kanhai 
Lai an application was made by Mst. 
Chetni for a succession certificate to colleob 
certain debts due to her daoeased husband. 
Shib Dayal resisted that application on the 
ground that Kanhai’Lal lived jointly with 
him : but Distriob Judge of Shahjahanpur 
who heard the application oame to tho con¬ 
clusion that Shib Dayal and Kanhai Lai 
lived and oarried on business separately, 
that each of them was assessed to inoome 
tax, and that Mst. Ohetni wa9 entitled to 
ootleot the debts due to her husband. Shib 
Dayal took no steps thereafter to establish 
his title against Msb. Ohetni by a suit and 
allowed Msb. Ohetni bo remain in separata 
possession of the disputed property from. 
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the time of the death of her husband. In¬ 
deed her name was recorded in the dace of 
her deceased husband in respect of the 
disputed property in the revenue papers 
and she was in receipt of the profits of the 
same on her account. She had only a life 
interest in the said property ; but she could 
alienate any reasonable portion of the same 
for pious or religious purposes or for the 
spiritual benefit of her husband. 

As pointed out in Khub Lai Singh v. 
Aiodhya Alisser (1) a Hindu widow has a 
larger power of disposition for religious or 
charitable purposes, which are supposed 
to conduce to the spiritual welfare of her 
husband than what she possesses for 
purely worldly purposes. In Lachhman 
Kunwar v. Durga Kunwar (2) a gift made 
by a Hindu widow for the spiritual benefit 
of her husband after she had returned from 
a pilgrimage, was upheld, and in Gobind 
Upadhya v. Lakhrani (3) a similar gift 
made by a widow on her return from a 
pilgrimage to Gaya was treated as valid 
and binding on the reversionary heirs of 
her husband. 

The question, therefore, is whether such 
a gift was really made. The evidence 
produoed onbebalfof the defendants appel¬ 
lants to prove toat a gift had been made by 
Mat. Chetni in favour of Lacbman Prasad, 
a priest of Gaya, has, in our opinion, been 
rejeoted by the learned Subordinate Judge 
on insufficient grounds. Ragbubar Dayal 
states that he went with Shib Dayal and 
Mst. Chetni to Gaya about 35 or 36 years 
ago and that the gift was made in his 
presence by both of them in favour of 
Lachman Prasad. No deed of gift appears 
to have been written at the time. But 
there was a mutation of names effected in 
pursuance of an order of the 13th February 
1885 in favour of Lacbman Prasad. A 
copy of an extract from the mutation regis¬ 
ter has been filed in proof of that entry. 
There is no satisfactory explanation why 
this mutation of names was effeoted in 
favour of Lachman Prasad, if no gift had 
been made in his favour. The learned 
Counsel for the plaintiffs refers to the 
written statement of the defendants appel¬ 
lants, wherein the gift aforesaid is stated 
to have been made after the death of Shib 
Dayal. Being vendees from the transfe- 

(1) 1916) 43 Oal. 574 = 31 I.C..439 = 22 O.LJ. 845, 

(2) (1918) 40 AH. 619 = 16 A.L.J. 646 = 46 I.C. 696. 

(8) (1921)43 All. 616 = 63 I.C. 221 = 19 A.L.J. 499. 


rees of the original donee, it is possible that 
they may have been misinformed as to 
the actual date of the gift. The extract 
from the mutation register shows that the 
transfer must have been made soma time- 
before the 13th February, 1885. 

Shib Dayal was then alive. He never 
challenged the gift or the right of the donee 
or his transferees in his lifetime. Bam 
Lai states that there was a priest of Gaya 
named Lachman Prasad who lived at one 
time in Pawayan. Lachman Prasad 
transferred his rights in favour of Khaga 
Lai aod Ram Lai, who resold the same to 
the defendants appellants on the 24th 
December, 1897. The gift aforesaid is in our 
opinion satisfactorily established and the 
plaintiffs have no right to recover possession 
from the donee or his transferees. 

The evidence adduced by the plaintiffs 
goes to show that Kanhai Lai was posses¬ 
sed of considerable property. Sita Ram 
one of the witnesses for the plaintiffs states 
that Kanhai Lai had property worth 
Rs. 30,000 or 40,000—Ajudhya Prasad ano¬ 
ther witness states that he had property 
of the value of Rs. 50,000,Puttu Lai another 
witness estimates the value of the property 
of Kanhai Lai at Rs. 60,000 or Rs. 70,000 
including groves and muafi land, Ram 
Lai one of the plaintiffs himself states that 
the landed property of Kanhai Lai yielded 
an income of Rs. 500, or Rs. 600 per year. 
The property comprised in the above gift 
is assessed at a revenue of Rs. 93 5-4. 
The plaintiff valued it atRs. 3,000, but a 
property yielding approximately a profit of 
about Rs. 100 a year could not have been 
of that value in 1885. It is not clear what 
was the revenue assessed on that property 
at that time. In 1897 it was sold for 
Rs. 595 and that value bears a very small 
proportion for the total value of the 
property which Mst. Chetni had inherited 
from her husband. 1 2 

The appeal must, therefore, be allowed 
and the claim with regard to the 13 biswas 
and odd share of the village Chilauta 
dismissed with costs here and hitherto to 
the defendants appellants including fees in. 
this Court on the higher soale. 

Appeal allowed.. 
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Stuart, j. 

ML. Faiz Bibi —Plaintiff-Appellant. 

7. 

Qudrat Ollah and another— DefendaDts- 
Re9pondents. 

S. A. No. 1755 of 1921, decided on 15th 
November, 1923. agamst the decree of the 
1st Additional District Judge of Aligarh 
dated 7th Juue, 1921. 

Muhammadan Law —Death illness—Carbuncle 
in ease of person of eighty it death illness. 

# Where a man over eighty years ot age had been 
suffering from a oarbnnole, Held that his illness 
oame under the oategory ol death illness. [P 925, 
C. 2.] 

Iqbal Ahmad —for the Appellant. 

S. Abu Alt —for the Respondents. 

Judgment:—The remand findings have 
now been received. They are to the effeot 
that the deed in suit was exeouted during 
the death illness of Sadal Khan. Muob 
that has been said by the learned District 
Judge who has arrived at the remand find¬ 
ings would go to show that Sadal Khau was 
not in a condition to know what he was 
executing on the date when the alleged 
deed of gift is Baid to have come into-being. 
But it is nob ODen to the oourt to arrive at 
a decision to the effect that he was not in 
a condition to know what he had eseoiited, 
in view of the finding of Mr. Hunter. That 
finding cannot be attacked in seooDd 
appeal. On the remaining point, however, 
as to whether the deed is of no effeot under 
the doctrine of Marz ul-mout it is for this 
Oourt to arrive at a finding. The deed was 
exeouted on the 23rd August, 1919. From 
the copy produoed and from the evidence 
it appears that it was not signed by S&dal 
Khan but that it bore his thumb impres¬ 
sion. Sadal Khan died aooording to the 
plaintiff-appellant on the^th August, 1919. 
and aooording to the defendants respon¬ 
dents on the 2nd September, 1919. There 
ie no finding of the courts as to when be 
died. He was a very old man of over 80. 
He was suffering from a carbuncle. Aooor¬ 
ding to the evidence of Mumtay Khan 
Hakim, whioh Mr. K. 0. Banerji believes 
Sadal Khan was delirious some days before 
his death. The point whioh I have to de- 
oide is whether on the finding of 
Mr. Banerji the deed is invalid Under the 
d oolnne of Marz-ul-mout. Sadal Khan was 
certainly suffering at the time from a dis¬ 
eas e whioh was the immediate cause of bis 


death. The disease was such as to incap¬ 
acitate him from the pursuit of his 
ordinary vooation or standing up for pray¬ 
ers. In a man of his advanced age suob 
an illness was always likely to end fatally 
and it is impossible to oonoeive that such a 
possibility would not have been present to 
bis mind. The presence of a oarbunole is 
always dangerous even in a middle aged 
man of robust health and is occasionally 
fatal SDd a carbuncle is very frequently the 
cause of death in the aged. Any Indian of 
advanced years would know this and would 
be apprehensive when suffering from suoh 
an ailment a9 to its possible eonsequenoes. 
Applying the principles that were laid down 
in Hasorat Bibi v. Ohulam Jafar (1) the | 
disease from whioh Sadal Khan was suffe- I 
ring undoubtedly came within the category . 
of a Marz-ul-mout illness. I therefc-^ j 
accept the findings of Mr. Banerji and upon 
these findings I allow the appeal. I restore 
the deoision of the learned Mnnsif, setting 
aside the deoision of the District Judge. 
The defendants Qudratullah and Amanullab 
will pay their oosts and those of the appel¬ 
lant in all oourts. These oosts will inoluda 
in this Court fees on the higher soale, 
__ Appeal a llowed. 

(U (189R) 3 C.W.N 67. 
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Kanhaiya Lal, J. 

Kundan Lal and another— Defendants— 
Appellants. v 

v. 

Basant Bat —Plaintiff—Respondent. 

S.A. No. 1782 of 1921, dated 19fh April, 
1923, against the deoree of the Distriot 
Judge of Shajanpur, dated 5th July, 1921. 

U. P. Land Rev. Act (III of 1901) d.4-Righ\s 
of lambardar to tue Ike co-sharers—Agra Tenancy 
Act, S. 165. 

A lambardar oan ace the other oo-sharers of the 
village, who hold eir or KhudtBsht land, for a re¬ 
fund of the whole of the profit whioh they may 
have realised in excess of their share and not only 
to the extent ol the share ol the lambardar in suoh 
excess. 8. 166 ol the AgraTeoanoy Aot (II of 1901) 
dosB not exolude the general authority, whioh the 
lambardar possesses to represent his oo-sbaiers in 
suoh a litigation. [P. 936, C. 9.] 

Gulzari Lal and Eamandan Prasad — 
for the Appellants. 

G. Agarwala —for the Respondent. 

Judgment:—Basant Rai is the sole 
respondent in the appeal. The question for 
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consideration in this appeal is whether a 
lambardar can sue the other co-9harers of 
the village, who bold sir or Khudkasht 
land, for a refund of such profits as they 
may have realised in excess of their share. 

The suit was filed by the lambardar in 
this instanceagainst two co-sharers Kundan 
Lai and Misri Lai, who have been found to 
have held Kkudkasht land in excess of their 
share. The court of first instance confined 
its decree to the share of the lambardar in 
suoh excess. The lower appellate court 
allowed the decree for the entire excess. 
One of the defendants appellants died dur¬ 
ing tte pendency of this appeal and his 
heirs did not apply for substitution within 
the time allowed by law; his appeal, there¬ 
fore, has abated. The other appellant 
wants to contest the right of the lambardar 
to realise anything in excess of his share, 
as a oo-sharer, under seotiou 165 of the 
Agra Tenancy Act (II of 1901). A lambar¬ 
dar is not merely a co-sharer but also the 
agent of the other co-sharers and he is 
authorised to represent them in all trans¬ 
actions appertaining to the administration 
of the mabal and the collection of its pro¬ 
fits. Section 4 of the U. P. Land Revenue 
Aot (III of 1901) defines a lambardar as co¬ 
sharer of a mahal appointed to represent 
all or any of the co-sharers in that mahal. 
If he wore not authorised to collect the 
rents from all the tenants he would 
obviously not be in a position to render 
accounts to his co sharer8 under section 164 
of the Agra Tenancy Act in such a manner 
as to close the determination of his and 
their liability for the period in question 
with auy finality. If he is entitled to 
collect the rents from the oo-sharers, he 
is equally entitled to charge any of the 
co-sharers, who may hold Khudkasht land 
in excess of their share, with a liability for 
the excess. On behalf of the surviving 
defendant appellant, a reliance has been 
placed on the decision in Bishamber Nath 
v, Bhola (1). But the correctness of that 
deoLion has been questioned in a later 
deoision in Ganga Singh v. Bam Sarup (2) 
where, referring to the above decision, the 
learned judges who deoided the latter oase 
observed, (page 225).—"It seems to us 
that if the case of Bishamber Nath v. 
Bhola (1) was rightly decided, it follows 
that the lambardar could not even sue a 


tenant for rent without joining all other 
co-sharers. There is no special seotion in 
the Tenancy Act which provides for a suit 
by a lambardar as such against a tenant, 
and yet we know that it is the regular 
practice in lambardari villages that the 
latnbardars sue the tenants for rents and 
that it is frequently made a ground for 
making them liable upon the gro99 rental 
that they have neglected to bring suoh suits. 
If the lambardar is the agent of the co¬ 
sharer to bring a suit for rent, he seems to be 
equally their agent for the purpose of bring¬ 
ing a suit against co-sharers who hold sir 
and Khudkasht in excess and who have 
refused to allow the sir and Khudkasht 
which they hold, to bo taken into account." 
It is well recognised that in an undivided 
mahal a co-sbarer is entitled as against the 
lambardar to have tak^n into aocount the 
profits of the sir and Khudkasht land held 
by the other co-sharers in the village ; and 
if he is so entitled the lambardar ought to 
have the right to colleot suoh profits as any 
of his oo-sharers may have realised in 
excess of their share either from the tenants 
or from the sir and Khudkasht land in their 
possession taken together. Ssotion 165 of 
the Agra Tenanoy Aot (II of 1901) does not 
exolude the general authority, whioh the 
lambardar possesses to represent his co¬ 
sharers in such a litigation. 

It is also urged that claim about 1324 
Fasli is barred by limitation. The suit was 
filed on the 30th July, 1920. It ought to 
have been filed within three years from 
the date when the right to accounts aocrued 
and the share of the profits became payable. 
According to the dastur dehi the accounts 
are to be rendered in Asarh which ended in 
that year on the 4th July 1920. The suit 
for 1324 Fasli was therefore, barred by 
limitation. 

The appeal is, accordingly allowed in so 
far that the claim for 1324 Fasli will stand 
dismissed, as for as it affects the surviving 
defendant appellant, with proportionate 
costs appertaining thereto. The rest of the 
decree of the lower appellate court will stand 
confirmed. The successful defendant appel¬ 
lant will get ^ of his costs from the plain¬ 
tiff respondent who will get of his costs 
from the surviving defendant appellant in 
this Court. 

Appeal partly allowed. 


(1) (19191 34 All. 98=13 I C.920 = 8 A.I R. 1243. 

(2) (1916) 38 All. 223 = 33 I.C. 119 = 14 A.L.J. 252. 
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Mukerji and Dalal, jj. 

Ram Chander and another —Plainlff- 
Appellants. 

y. 

Mt. Bhagwati alia3 Bhagwan Dei tnd 
another (Plaintiff) and Lachmi Nanm 
alias Lachhman Das arid others —De.'ig.- 
Respondents. 

F. A. No. 373 of 1921 decided on 8th 
April, 1924, from the decree of the Subordi¬ 
nate Judge of Aligarh, dated 16tb Jane, 
1921. 


Transfer of Property Act, S. 55 (J) (jl—Enress 
contract excludes statutory contract. 

Where the oontraot was as follows: 

" We out heirs and representatives have no sort 
of claim or title left to the property sold. If God 
■forbid, any person comes forward as partner or 
oo-sbarer and brings a claim or if an enoumbrance 
eto ; is found in respeot of the whole or pm of 
the property sold and as a result of the olaim the 
property passes out of the possession of tho 
vendees, we, the vendors shall under that oiroum- 
stance, pay to the vendeoB aforesaid theoonaidera- 
tion of thie sale deed to the extent the property 
sold passes out of their possession together with 
the oosts whioh may be inourred by them. " Btld 
there oan be no doubt that at the time of the sale 
oontraot, tbe question did arise as to what would 
happen if a prior enoumbranoe, not mentioned in 
the sale deed was discovered. Btld further the 
express oovenant exoluded the statutory oovenant 
and therefore vendees cannot reoovet the amount 

[P 938 0 “J 89 “ de ° t6e ° n “ Pti ° r mot *S B 8«- 

P. L. Banerji— for the Appellants. 

N. P. Asthana and Panna Lal—lot the 
Respondents. 

Mukerji, J.;—The sole question in- 
yolved id this appeal is the interpretation 
of a clause of the sale deed. 

in Hfh/Til 81-0 , theBe : ~ Tho Predeceseors- 
in-feitle of the plaintiffs obtained a sale deed 
from some of the defendants and the 
predeoessors-m-title of others on 34th 
January 1907 for a sum of Rg 6,500. 
It was stated in the sale deed that the 
property was subject to only one eneam- 

that'ThAr R8 ‘ 4 ' 000 ' U WaB lDrther 8 “ ted 
that there was no other anoumbranos. 

lf any party either as a oo-sharer or * 

enoumbrancer laid a olaim and if a * 

result of such a olaim, any portion, 

property was lost, the vendors 

mdemni y the vendees to the extenl 

whole of the purohase money in o> 

whole of the property was loat, or 


case of a partial loss, to the extent of a pro¬ 
portionate amount of the purchase money. 

What happened later on was this: A 
certain lady, Mt. Parbati, brought a suit 
for tbe recovery of a large sum of money 
by sale of the property sold on foot of a 
mortgage, dated 3rd December. 1882. It is 
stated in one of^the grounds of appeal, and 
it is not denied by the other side, that the 
suit was dismissed by the Court of first 
instance on the ground that this ancient 
mortgage bad been paid off. On appeal, 
however, this Court held that the mortgage 
subsisted and a decree was made for sale 
of the property. The result was that the 
plaintiffs had to pay a large sum of money 
amounting to Rs. 13,000 and odd. They, 
accordingly, instituted the suit out of whioh 
this appeal has arisen for the recovery of 
the amount paid by them with interest and 
interest pendente lite. 

For the defendants it was urged in the 
Court below, and it is urged in this Court, 
that the vendees took an express oontraot 
in place of the statutory ooocraot to be 
found in section 55 (1) (g) of the Transfer 
of Property Act and that they are not 
entitled to recover anything. 

As wo have stated, the sole question for 
determination is whether the express con¬ 
tract in ■ the sale deed excludes that 
statutory contract mentioned above. 

We have already stated what the opntraot 
was. The oontraot has been translated in 
the paper book as follows :— 

" We our heirs and representatives 
'* have no sort of olaim or title left 
" to tbe property sold. If, God for- 
“ bid, any person oornes forward as 
" partner or oo-sharer and brings a 
" olaim, or if aD encumbrance, etc., 
"is found in respeot of the whole, 
‘or part of the property sold, and 
“ as a result of the olaim tho pro- 
“ perty passes out of the possession 
" of tbe vendees, wo, the vendors, 
shall, under that oiroamstanoe, 

‘ pay to the vendees aforesaid the 
consideration of this sale-deed to 
tho extent the property sold 
passes out of their possession, 
together with the oosts whioh 
' may be inourred by them”. 

There oan be no doubt that at the time 
of the sale oontraot, the question did arise 
as to what would happen if a prior enoum¬ 
branoe, not mentioned in the sale-deed was 
discovered. There oan be no doubt that 
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the parties tried to solve the question. It 
was agreed that the vendors would pay a 
proportionate amount, not exceediug the 
total sale price, if any portion of the pro¬ 
perty was lost on account of a claim on a 
prior encumbrance. It appears to us that 
this express covenant excluded the statu¬ 
tory covenant already refyred to. It has 
been urged on behalf of the plaintiffs- 
respondents that the parties really did not- 
contemplate the position wbiob has now 
arisen, that is to say, they did not contem¬ 
plate that there would be a decree for sale 
under a prior encumbrance and the vendees 
would pay off that mortgage. But in our 
opinion, this and many other contingencies 
could have arisen on account of a prior en¬ 
cumbrance. For example, a prior encum¬ 
brance might have been by way of condi¬ 
tional eale. 15 could have been argued with 
equal force, that such a contingency was 
not contemplated by the parties. But we 
have clearly, in the sale-deed, the covenant 
that in the case of a prior enoumbrance 
being discovered what would happen. The 
parties substituted a written contract for 
the statutory contract and in our opinion 
they cannot throw away the written con¬ 
tract and rely on the statutory contract. 

The result is that, in the circumstances 
that have happened, the plaintiffs are not 
entitled to any relief at all. No portion of 
the property has passed out of the hands 
of the vendees ; therefore, the circum¬ 
stances in which alone they could olaifn 
damages have not arisen. 

It seems to us that the vendors never 
contemplated that they would be called 
upon to pay anything more than the pur¬ 
chase price. This clearly shows they 
never contemplated that they would be 
called upon to pay such a large sum as has 
been olaimed. 

The result is that we set aside the decree 
of the Court below and dismiss the suit of 
the plaintiffs with costs in both Courts. 
The costs in this Court will include coun¬ 
sel's fees on the higher soale. 

Appeal alloived. 
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Kanhaiya Lal, j. 

Mt. Islam Fatima —Defendant-Appellant 

v. 

Syed Tamiz Ali —Plaintiff Respondent. 

S.A. No. 1606 of 1921, 2nd May, 1923,. 
from the District Judge, Bijnore, dated 
30th June, 1921. 

Transfer of Properly Act, 8. 55—Registration 
Act, 3. 52—Passing of title—Consideration— 
Monty in rioted. 

Wben the consideration money in the sale-deed 
was a little over-stated, to safeguard the puroha- 
ser Irom pre-emption, with the result that the 
vendor refused to affix her thumb impression 
below the registration endorsement, but the docu¬ 
ment was presented lor registration by the pur¬ 
chaser who had signed below the registration 
endorsement as required by B 52, Registration Aot, 
held: the document was duly registered and it 
passed a good title to the purchaser. (23 Bom. 626- 
30 All. 125 and 36 Mid. 8, Ref.). [P. 939, 0. 1.] 

M. A. Aziz —for the Appellant. 

Ibni Ahmad —for the Respondent. 

Judgment:—This appeal arises out of 
a suit brought by the plaintiff-respondent 
for the possession of certain property said 
to have been sold by defendant No. 1, 
through defendant No. 2 who is ner hus¬ 
band, to the plaintiff. The sale was effect¬ 
ed on the 31st December, 1918. The sale- 
deed was presented for registration on the 
2nd January, 1919. On that date the re¬ 
gistering officer went to the house of defend¬ 
ant No. 1 and asked her whether she had 
executed a sale-deed. She admitted having 
done so; but wbeu the terms of the sale- 
deed were read over to her, she said she 
had agreed to those terms except in so far 
as the amount of consideration payable to 
her was over-stated in the sale-deed. The 
consideration specified in the sale deed was 
Rs. 1,250 but the lady stated that she had 
agreed to sell the property in question for 
Rs. 1,100. The plaintiff asserted that the 
sale bad been settled for R 9 .1,250 and that 
he had already paid Rs. 150 by executing a 
promissory note in favour of defendant 

No. 2. 

It appears that the property sold wa9 a 
share in a certain village, in whioh the 
parties were also co-sbarers. The courts 
below found that for fear of pre emption 
the plaintiff wanted that the sale considera¬ 
tion should be stated at Rs. 1,250 in the 
Bale-deed while the vendor insisted that 
the oorreot amount of the consideration 
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payable to her should be eotered. The 
result of the dispute between the vendor 
and vendee at the time of the registration 
of the sale-deed was that the vendee refus¬ 
ed to pay the sale-consideration but the 
registration of the sale-deed was all the 
same effeoted, and the vendor refused 
to affix her thumb impression below the 
registration endorsement and to deliver 
possession over the property in question. 

The only question for consideration in 
this appeal is whether in those circum¬ 
stances a good title had passed to tbe 
plaintiff. The Courts below found that in 
spite of the question of the consideration 
money payable to the vendor tbe plaintiff 
had aoquired a good title to the proparty 
conveyed by the sale. On behalf of the 
defendant-appellant, it was urged that the 
plaintiff had repudiated the sale in the 
form in which it was agreed upon and that 
his only remedy was now to sue for the 
speoiflo performance of the oontraotof sale. 
But as the court below observed though tbe 
sale consideration was settled at Rs. 1,100 
only and the sale consideration in the 
sale-deed was inflated, there was no defeot 
in the registration of the transaction and 
the plaintiff had acquired a good title. 
There was in faot no repudiation of the 
Bale; the plaintiff agreed to every term 
mentioned by the vendor; he merely want¬ 
ed an extra sum of Rs. 150 entered in the 
sale-deed as a part of the consideration for 
his protection against any possible olaim for 
pre-emption. Its inclusion did not vitiate 
the sale. As held in Sagaji v. Namdev (1)’ 
and Rajnalh Singh v. Pattu (2) in a sale 
of immoveable property mere non-payment 
of the purohase-money would not prevent 
the passing of the ownership from the ven¬ 
dor to the purchaser and the purchaser 
oau, notwithstanding suoh non-payment, 

maintain a suit for the possession of the 
property. 

* n f T ubba j r t Uoniam (3) where a sale 
f Q 0 onV° r aa 08lien 8ibla consideration 
^- 30 ° ^0 real consideration for 

the prom * 80 by the husband of 

tender ? 0 e r^ hat he W0Qld th ° 

0f hiB life ' ifc was held 

Paid in the - ° C tbat the was not 
paid m thejnanner stated in the sale-dead 

(1) (1899) !J8 Bom, 625«1 fi om r w ’* 

m a.w, 

(8) (1911) 86 Mad, vr r m . 4 


would not prevent the passing of the land 
by sale from the vendor to the vendee after 
the sale-deed had been exeouted and regis¬ 
tered. There refusal of the lady to affix the 
thumb impression below the endorse¬ 
ment after the plaintiff had agreed to pay 
the purchase money, did not also affeot the 
validity of the registration, because the 
document was presented for registration by 
the vendee-whose signature below tbe pre¬ 
sentation endorsement was only obtained 
as required by section 52 of the Indian . 
Registration Aot of 1903. In spite of the - 
small difference between the parties a 3 to 
the amount of sale consideration which wag 
to be eotered in the sale-deed the sale was 
for all intents and purposes complete and. 
effectual. 

The appsal, therefore, fails and is dis¬ 
missed with oost inoluding fees in this . 
Court on tbe higher scale. 

Appeal dismissed 
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Mdkbrji and Dalal, jj. 

( Shaikh ) Muhamnid Nuh—Dslend&ab- 
Appellant 

r. 

Brij Behari Laiind others— Plaintiffs- 
Respondents. 


F.A. No. 405 of 1921, deoided on 16th 
April, 1924, agaimtfbe deoree of the Officia¬ 
ting Subordinate./idge of Allahabad, dated 
29th of Septambf 1921. 

(a) Hindu law——Alienation—Consent of 
only male reversion^raises presumption of legal 
necessity, 


Tbe QOQ9eQt o( 8*h reverjioners as might fairly 
be expected to be Jteresled to quarrel with the 
transaction afford* presumptive proof whioh if 
not rebutted by c*tc*ry proof, will validate the 
transaction as agbt and proper one. Suoh a 
presumption does not however ariBe when the 
revereionera who^uod in tbe transfer were ladies 
or life-holders. it M.I.A. 176 ; 5 Bom. 668 ; 26 
Bom. 129 ; 36 1036, Poll.) [P. 941, O. 2.] 


(b) Hindu lar-Afienafion— Legal nece ssifp. 
After lapse ofiaany yoars rooital, ooupled with 
oiroumBtanoes, may be sufficient evidenoe to 
support the ded of alienation; therefore inquiry 
should be mad by Court as to the nature of the 
recitals and the oiroumstanos existing at the 
time those rectala were made. (44 Qal, 166, Expl . 
and Appl.) {?. 942, O. 2.) 

•B. 2J, OOonor, J. N . Ghandhri t S . N . 
Sen and M A . Aziz —for the Appellant. 

■ff. N . Rtju and P. L. Banerji—for the • 

BeapondortB. 
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Mukerji, JIt will be useful to give 
below a pedigree showing :he relationship 
of the plaintiffs among themselves and with 
the transferors of the property in snii 
which is in dispute in this case : — 

s 

i ; _ 


- 3 

z 



fer. Lalta Prasad was step-brother of 
Ajodhia Prasad. The case of the plaintiffs 
was that Brij Bihari wa3 in existence at 
the time of the transfer in 1877 and the 
ladies coaid only transfer their life interest. 
On the death of Musammat Badam Kanwar 
her daughters, Nannhi and Gaura, became 
entitled to a life interest in the property as 
Manni bad predeceased her mother. Masa- 
mmat Ganra, died in 1911 and the right 
of the plaintiffs to sue for possession came 
into operation on the 28th of September, 
1918 on the death of Musammat Nannhi. 

The defence was that none of the plaint¬ 
iffs was born in 1877 when the transfer 
wa3 made and as the transfer wa3 made 
by th9 life-holder and all the then existing 
immediate and presumptive reversioners 
the sale was binding on the plaintiffs. 
There was a further plea that the sale was 
effected for legal necessity. There were 
other pleas with which we are not concerned 



The plaintiffs are the son3 of two 
daughters of one Ajodhia Prasad who died 
in 1870. At the time of bis death he left 
a widow Mnssmmat Badam Kunwar and 
three daughters Mussmmat Naonbi, 
Musammat Manni and Mussmmat Guara. 
Brij Bihari the eldest of the plaintiffs is a 
son of Muss'mmat Nannhi who died on 
28th September, 1918. Plaintiffs sued for 
the possession of certain properties which 
were transferred by Mussammat Badam 
Kunwar on 17th February, 1S77, to one 
Abdul Majid, a Subordinate Judge at the 
time and ’his two wives. Abdul_ Majid 
and bis wives were in possession o 
the property and the present holder of 
the property is the defendant Shaikh 
Muhammad Nub. son of Abdul Majid. The 
three daughters and two distant rever¬ 
sioners, Lalta Prasad and his son Brij 
Bhikan Lal, joined in making the trans¬ 


in this appeal. Toe learned Subordinate 
Judge, in a judgment of considerable 
merit, held on all these points in favour 
of the plaintiffs and decreed their suit. 

The points urged here in appeal by 
Sh4ikh Mnhamad Nub's learned Counsel 
were:— 

(1) Tost Brij Bihari was not in existence 
in the year 1SS7. (2) That the transfer, 
having been made by the life-holder with 
the consent of all the immediate and 
presumptive reversioners existing at the 
time, passed a fall title to Abdul Majid. 

(3) Tnat at this distance of time, the 

recitals in the deed which went to show 
legal necessity, should be accepted as good 
evidence, and the burden lay on the plaint¬ 
iffs to disprove the existence of legal neces¬ 
sity. and . , 

(4) that legal necessity was proved, 

having regard to the evidence obtainable 

after the lapse of so many years. 

As regards Brij Bihari's age it is satis¬ 
factory proved that he was in existence 
in 1877. It >3 trae that bis horoscope 
which was admittedly piepared soon afcer 
hi 3 birth was not produced bat an expla¬ 
nation of the non-production, has been 
offered by him. Wnen he was entered at 
school his age on admission in September. 
1889 was given as 16. Having regard to 
the manner in which the age of a person is 
counted among Indians this would place 
the birth of Brij Bihari some time in 1374 
(Ex. 31. p. 67). The record of his career 
at the Kayasth Pathshala shows that he 
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failed in the entrance examination in 1892. 
He appears to have been a dull boy at 
school and if his birth is placed after 
February, 1877, he would be just about 15 
years of age at the time of his appearance 
for his entrance examination. This was 
not likely to happen except in the oase of 
boys whose career at school has been 
brilliant. When Brij Bibari Lal took 
up service the elate of his birth was given 
as 1st November, 1874. In 1877 Musam- 
mat Nannhi his mother was 28 years of 
age aooording to the registration endorse¬ 
ment on the sale-deed in suit, and as a 
woman who had borne children, it is not 
likely that she would be without a ohild at 
that age. As regards the oral evidenoe 
there is the testimony of a witness for the 
defenoe, Ram Sahai, that at the time he 
gave evidence in 1921 Brij Bihari was 2 or 
3 years less than 50. That statement 
would also fix the year of the plaintiff’s 
birth at^ 1874, It was argued by the 
appellant’s learned Counsel that the 
witness made a vague statement in cross- 
examination. If the cross-examination be 
read it would be seen that the witnesi had 
a very good idea of time. He fixed the 
death of Ajodhya Prasad at a time 50 years 
prior to 1921 whioh would be oomot as 
Ajodhya Prasad, died in 1870. He not only 
stated that Brij Bihari was 2 or 3 years 
less than 50 but relatively to the marriige 
of Gaura Bibi he stated the time when Brij 
Bihari was born. 

On behalf of the plaintiffs, Monmohan 
Lal, 70 years of age in 1921 and a family 
friend, deposed that Brij Bibari was b<)rn 
3 or 3i years after the death of Ajodhya 
Prasad, that is, after 1870. Auother vfit- 
ness, Sbiam Kiahore, about 80 years of age, 
and a relation of the family stated, that 
Bru Biban was born 4 or 5 years after 
Ajodhya Prasad’s death. This Sbiam 
Kisbore is father of Raj Bahadur who was 
married to Musammat Gaura. .There isfno 

evidence on behalf of the defenoe in oin- 

fliot with this overwhelming evidence to 

prove that Brij Bihari was born in 1874, 

that u. Prior to the execution of.jthe sale- 
deed in suit. 

Next we come to the question of legal 
necessity and how it is to be considered. 

It was first argued that there was a pre- 

5on fl P kJ° n ° l , le ?, al K neoe88it y M the three 
daughters of Badam Kunwar and the 

distant reversioners were parties to the 

deed. The presumption however is not 


strong m the present case because Brij 
f‘ bar ‘ wasm existence at the time of the. 
transfer and the daughters of Badam Kun¬ 
war were young at the time and capable of 
bearing children who wonld ultimately be 
full owners of the property in suit. The 
learned Counsel for the appellant relied on 
the Privy Council oase of Rangasami 
Oounden v. Nachiappa Gounden ( 1 ) where 
one of the results summarised by their 
Lordships was “ When the alienation of 
the whole or part of a estate is to be sup¬ 
ported on the ground of necessity, then, if 
such necessity is not proved aliunde, and 
the alienee does not prove enquiry 
ou hi3 part, and honest belief in the 
necessity, the consent of such rever¬ 
sioners a3 might fairly be expeoted to be 
interested to quarrel with the transaction, 
will be held to afford a presumptive proof 
whioh, if not rebutted by contrary proof, 
will validate the transaction as a right and 
proper one.” 

In the present oase the one important 
person Brij Bihari who was to be expeoted 
to be interested to qnarrel with the trans¬ 
action was not a party to it. There are 
oases of the Bombay and Caloutta High 
Courts based on ,ths Privy Counoil ruling in 
Kooer Goolab Singh v. Rao Kurun Singh (2) 
whioh lay down that such a presumption 
does not arise when the reversioners who 
joined in the transfer were ladies or life- 
holders. The first oase whioh we may I 
refer to is’that reported at (Varjivan Ranki 
v- Ghelji GokulDas (3), In tbiscoase the 
widow had made alienation with the con¬ 
sent of her daughter Bai Vakhat, and the 
Court observed 4— 

" Nor oa ° ‘hs mere oononrrenoe of Bai Vakhat 
although the Dearest in euooe«ion (having regard 
to the state of dependence in whioh all women are 
supposed by Hindu Law to hare their being) be 
regarded as .finding the slightest presumption 
that the alienation was a ja9tifi»ble one.” 

It may be mentioned that in this Bombay 
oase Bai Vakhat would have been full 
owner of the property on her succeeding 
thereto. This view was reiterated by the 
Bombay Oourt in Vinayak v. Govind (4) 
and followed by the Caloutta Hig h Court 

(1) (1919)jl3 Mad. 6J3-46 I A. 73-96 M.LT 5 
— 38 M L.J. 498-17 A L J. 686-99 O.L J 
639-60 l.A. 498-31 Bom. L R. 610-33 
O.ff N 777 —(1919) M.W.N. 263-10 L.Wf 
, lOt(P.O ) . ’ 

(3) (187.1-73) 14 M.I.A, 176-10 B. L, R. lfi,. 

9 Suther 474-9 Bar. 739 (P.0 ) 

(3) (1881 6 Bom. 669, 

(4) (1901) 36 Bom. 139-2 Bom, L.B. 820. 
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in Benin Behari Kundu v. Durga Charan 
Banerji (5). In the Calcutta case also 
the learned Chief Justice referred to the 
position of dependence of women in India 
and refused to bold that their joining 
as reversioners in a transfer by a Hindu 
widow raised any presumption of the 
validity thereof. As already pointed out, 
Lalta Prasad and Brij Bhukan were very 
distant reversioners with very small hope 
of reversion, having regard to the youth of 
the three daughters of Badam Kunwar 
existing in 1877. On a point of law there¬ 
fore we are of opinion that there is no 
presumption of legal ueoessity in favour of 
the defendant appellant and the evidence 
on the record must be examined without 
any bias in the defendant's favour. 

It was pointed out by the appellant's 
learned Counsel that it was no fault of the 
defendant that the matter was delayed so 
long before it was brought to Court. On 
this ground he desired sympathy of the 
Court with the position of the defendant 
who would find considerable difficulty in 
proving the validity of a transaction nearly 
50 years old. At the same time, it may be 
remarked, that it was not the fault of Brij 
Bihari that the litigation was delayed. A 
suit for declaration could be brought by 
him only before ha attained the age of 21 
when presumably ho would not have suffi¬ 
cient funds to start upon an expensive 
litigation. If be was not oapable of bring¬ 
ing a suit for declaration before he attained 
the age of 21 be had to wait till the rever¬ 
sion fell to him on the death of the last 
surviving daughter of Jgidam Kunwar. 
This happened in Septembri, 1918 and the 
suit was instituted about two years later 
in November 1920. The learned Counsel, 
on account of the great lapse of time since 
the transaction, submitted that the declara¬ 
tion made in the deed of sale should be 
accepted by the Court at its faoe value. 
Reference was made to the observations of 
Their Lordships of the Privy Council in 
Banga Chandra v. Jagat Kishore ( 6). At 
page 196 of the report those remarks are 
printed:— 

“ But in puch a oafe as the present their Lord- 


151 (19081 35 Cal. 1086=12 C.W.N. 914-8 C.L.J. 

120 . * 

(G) 11916) 44 0*1. 186 = 43 I A. 249 = 20 M.L.T. 
336 = 31 M L J 563-24 C.L.J. 497 = 21 C. 
W.N. 225 = 11916) 2 M W N. 336 = 4 LAV. 
458 = 36 I.C. 420=19 Bim. L.R. 869 = 14 
A.L J. 1103 = 1 Pat. L.W. 1 = 10 Bor. L.T. 
177 (P.C.) * 


ehipj do not think that these reoitals can be 
disregarded nor, on the other hand oan any filed 
and '.inflexible rule be laid down as to the proper 
weigh which they are entitled to reoeive. If the 
deedlwere challenged at tbe time or near the date 
of thtir execution, so that independent eridenoe 
woull be available, the recitals would deserve bnt 
slight consideration, and certainly should not be 
accepted as proof the faots.” 

I L • 

Then they refer to the lapse of time 
leading to the disappearance of evidence 
and proceed to observe :— 

“ It is only necessary that a representation 
ehouldhave been made to tbe purchaser that such 
neceesky existed, and that he should have aoted 
honestly and made proper enquiry to satisfy himself 
of its kutb. The reoital is clear evidenos of the 
representation, and if the oiroumstances are snob 
as to testify a reasonable belief that the enquiry 
would pave confirmed its truth, then when proof 
actual enquiry has become impossible, the 
coupled with euoh oiroumstances, would 
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be eufifient evidence to support the deed". 

have therefore to enquire as to the 
of the reoitals and the oiroumstances 
? at the time those reoitals were 

_ In the present case when we come 

to exlmioe the contents of the dooumenfc 
we fiqd that the vendee, a man learned in 
as not confined himself to a narra- 
tbe aotual existing oiroumstanoes of 


the time but has taken pains to stop all 
possible attack in future on the transfer. 
First bf all the deed starts with a declara¬ 
tion that Musammat Badam Kunwar alone, 
on purchase of the property benami in the 
name of one Lala Chaodi Din became 
owner of tbe property. Inoase this should 
not prove oorrect, it is recited that on tbe 
death of Ajodhya Prasad Bidam Kunwaf 
alone became full owner and not only a 
life-holder. A third position is then taken 
up that if Musammat Badam Kunwar was 
considered to be the life-holder there was 
the consent of all the near and distant 
relations to the transfer and so the transfer 
will enure as of full title. Even if the 
consent of the reversioners be nob 
sufficient then a detail is given of alleged 
legal necessities which led to the making of 
the transfer by a Hindu widow. Obviously 
tbe vendee did not believe in all these 
recitals which were only put in by way of 
precaution to ward off every possible attack. 
At tho time of the sale thero was a mortgage 
of Rs. 2,000 on the property executed by 
the benami holder Chandi Din. No mention 
ia specifically made in the sale-deed as to 
why that mortgage had been executed. 
The amount due at the time of the sale on 
that mortgage is not stated. The reoital 



